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SCHOOL BUSING

MONDAY, FEBRUARY 28, 1972

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE No. 5 OF THE

COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 10 a.m., pursuant to notice, in room 2141,
Rayburn House Office Building, Hon. Emanuel Celler, chairman,
presiding.

Present : Representatives Celler, Brooks, Hungate, Mikva, McCul-
loch, Poff, Hutchinson, and McClory.

Staff members present: Benjamin L. Zelenko, general counsel;
Franklin G. Polk, associate counsel; and Herbert E. Hoffman, counsel.

Chairman CELLER. The committee will come to order.
The Chair wishes to caution those in the audience it will not allow

any tape recorders or cameras in the room during the sessionno
cameras, no tape recorders.

Our first witness this morning will be a member of the committee,
Mr. Walter Flowers of Alabama. However, before we hear from Mr.
Flowers, both the ranking Republican member, our distinguished col-
league, Mr. McCulloch, and I would like to make statements.

This morning, Subcommittee No. 5 begins public hearings on House
Joint Resolution 620, other proposed amendments to the Constit
and legislative measures relating to the assignment and transporta-
tion of public school pupils.

Today, 18 years after the Supreme Court decision outlawing racial
segregation in the public schools, the Nation confronts a crisis.

The nature of the crisis is complex. A number of courts have held
that transportation of students is one of the appropriate instruments
for achieving racial desegregation in public schools. The most recent
such opinion by the High Court asserted limitations on the propriety
of pupil transportation. Meanwhile, however, the alleged dislocations
and hazards of student transportation by bus have given rise to grave
concern and to demands for constitutional relief.

To favor or oppose the busing of schoolchildren as an abstract matter
serves no useful purpose. As the Court said in the Swann case, "bus
transportation has been an integral part of the public education system
for years * * * ." Today, approximately 40 percent of all public school
pupils in all parts of the country are transported to their schools by bus.

Recent national surveys also indicate that there has been a dramatic
reduction in the number and percentage of black students isolated in
100-percent minority schools. The committee has requested find now
awaits receipt of pupil transportation data from the Department of
Health, Education, and Welfare that indicates the number and ner-
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cent of public school pupils that are transported to effectuate school
desegregation. We have also requested data showing the amount of
increase or decrease in pupil transportation which can be attributed to
school desegregation.

The subcommittee will want to examine school desegregation and
pupil transportation data in order to evaluate the consequences of
busing. It will also receive and study testimony of concerned individ-
uals and groups who express understandable distress at particular
desegregation remedies that have been employed'in their communities.

The foremost issue confronting the subcommittee is whether the
busing dilemma calls for constitutional. revision. I believe that the
members of this subcommittee share the view that House action on
amendments to the Constitution should not be taken in advance of
study and consideration by the Judiciary Committee.

For this reason, the initial focus of these hearings will be on House
Joint Resolution 620 and other proposed amendments to the Con-
stitution relative to pupil assignment and transportation.

In response to my request, a number of nationally recognized
constitutional scholars have commented on the provisions of House
Joint Resolution 620. Copies of these comments are before each mem-
ber. These constitutional authorities stress that the ostensibly simple
language of House Joint Resolution 620 is in fact susceptible to dif-
fering and contradictory interpretations.

The hearings will explore the intent and effect of the proposed
constitutional amendments. We shall also examine the scope of court-
ordered remedies for school desegregation. I am confident that the
subcommittee will receive testimony containing legitimate and con -
cerned criticism regarding the process 'If school desegregation. The
subcommittee will address itself to the problem of finding the most
efficacious answer to this complex social and legal problem for the
benefit of all Americans.

Mr. McCulloch.

STATEMENT OF HON. WILLIAM M. MeCULLOCH, A U.S. REPRESENTA-

TIVE IN CONGRESS FROM THE STATE OF OHIO

Mr. MoCuizom. Mr. Chairman, my remarks today will be brief.
Today, we begin our hearings on several measure.; relating to the head-
line-catching "busing" issue. As we beKbi, it is my hope that we in
Congress can treat this issue in perspective and with honesty.

First, we should note that most of the measures before us would
amend our fundamental charter of legal principles. Neverbefore to my
knowledge have we amended the Constitution to change a practice
which is itself only temporary.

Second, we must remember that the complaints we hear about the
busing of schoolchildren are complaints about a cost. Of course, no
one likes to pay a cost as such. But our willingness to pay in a given
instance may be measured by how we value what we obtain in return.
As one public official put it, "Five miles is not a long ride when you're
going where you want to go." There's a great deal of insight folded
into that statement. We would do well, in my opinon, to keep in mind
that, in discussing any bargain, we distort when we focus on cost alone.

Third, we should note that two distinct questions are being posed.
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The first question is: Given the far-reaching phenomenon of court-
ordered busing, is desegregation worth it? The second question is:
Given the principle of equal educational opportunity for all, at what
point does busing become counterprOductive? Those asking the first
question would have us eliminate busing as a tool for desegregation;
those asking the second would have us limit busing to those cases where
it is effective as a tool for desegregation. The first approach would
require a constitutional amendment since it is at war with the equal-
protection clause of the 14th amendment; the second approach, so long
as it does not contradict the Constitution, would not.

Finally, we will never be able to resolve this issue in a way satis-
factory to most Americans unless those of us in political life are honest
with ourselves and our constituents. A social issue of such great con-
troversy as this cannot be illuminated by statements of opposition to
"unnecessary" busing or busing "to overcome racial imbalance." Such
statements create the impression that Federal judges are arbitrarily
ordering "massive, crosstown" busing without any justification other
than that the racial composition of a particular public school does not
reflect the racial composition of the entire school system. But the
truth is that every court order operating today is predicated on a find-
ing that the Constitution has been violated by agents of the State dis-
criminating on the basis of race. In view of the facts, such statements
are highly inflammatory and most irresponsible. I can well understand
the temptations of campaign rhetoric, but the welfare of our Nation
requires that we refrain from playing politics with constitutional
rights.

I believe that if we view this controversy in the proper perspective,
and if we clear the air of irresponsible rhetoric, we can arrive at a
result which promotes the commoz. good of our people.

Chairman CELTER. Does any other member of the committee wish
to make a statement I

Hearing none, the Chair wishes to state we have 15 Members of
Congress who have asked to testify this morning. It is not my desire
to invoke cloture, but I do hope each Member will confine himself
to 10 minutes so everyone will have an opportunity to be heard.

Our first witness will be the distinguished gentleman from Alabama,
Mr. Walter Flowers.

STATEMENT OF HON. WALTER FLOWERS, A U.S. REPRESENTATIVE
IN CONGRESS FROM THE STATE OF ALABAMA

Mr. FWWERS. Thank you, Mr. Chairman.
I welcome this opportunity to appear before you and other colleagues

on the Judiciary Committee as you begin to undertake hearings on this
issue of importance and concern in so many areas of our country, and
to so many of our citizens. Let me say at the outset that I do not
intend to dwell on intricate legal details or possibilites of judicial
interpretation of pending legislative proposals before you. I know
that you have an abundance of eminently qualified constitutional
scholars scheduled to appear, and I will be awaiting their testimony
just as you.

For whatever it may be worth. my message is clear and straight-
forward : First, I would sincerely hope that this committee will see
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and recognize the extent of the crisis facing American education
today as a result of recent court decisions; and that this committee
will proceed expeditiously so that the Congress might work its will
toward bringing order out of chaos and ending this disruption. And,
second, I would urge that you favorably consider a constitutional
amendment along the lines of House Joint Resolution 620, which, in
my judgment, is the only certain way of gaining the attention of theFederal judiciary.

Mr. Chairman, I trust that we are all aware that the American peo-
ple are greatly disturbed at what has happened and is happening to
the neighborhood school and to public education in general. No other
institution is so ingrained in American life as the neighborhood public
school. It is indeed, a part of our heritage. We were the first nation in
all history to base our hopes on the general intelligence of the popula-
tion. As Thomas Jefferson said back in 1816, "If a nation expects
to be ignorant and free * * * it expects what never was and never
will be." And so, to accomplish the purpose of an educated citizenry,
over the years a vast system of public education, locally controlled
and supported, came into existence.

The symbol of this great system and support for it was the little red
schoolhouse, and it evoked feelings of inspiration and pride. This haslargely changed now, and many feel that this traditional symbol is
being replaced in the minds of our people by another visionthat of
a big, yellow schoolbus with entirely different connotations of resent-
ment and fear. In my judgment, Mr. Chairman, this is a bad and un-necessary result that could and should have been avoided while still
accomplishing the objective of integration in the public schools.

In the aftermath of recent court decisions culminating in the Rich
mond decision, the anxieties of many people have been compounded.
I would like to read, in part, from a letter to the editor of the Washing-
ton Post several weeks ago. It is a good example of the absurdity of
this decision as viewed by so many citizens:

The next logical step indicated by the Richmond decision is either that allschool districts within a state must k. abolished, or that in a metropolitanarea with state boundaries tl.e school district must cross those boundaries.From there we swiftly move to a single federal school district for the entirenation, which, because the population will not conform itself to some kind oftheoretical "balance," must include mandatory boarding schools for all grades.Once all schools in the nation are balanced racially, we can turn to balancingthem on the basis of religion and national origin as well. Once that is achieved,real balance can he undertaken using the criteria of eye color, right or left-handedness. and so forth. Pity the blue-eyed, black haired, left-handed child ofethnically Norwegian'ilipino parents, as he will have to spend each schoolday in a different school to achieve proper balance throughout the system.Never mind that he won't get educated, for everyone knows that the notionthat schools are for education is out of date.
The courts seem to be so preoccupied with saving the Nation from

"de jure" segregation, and achieving racial balance, that the criticalneed of saving the public schools is apt to be lost in the shuffle ofbusing and cross- busing. We should never forget that the essential
reason for the existence of schools is education, but all too often thisis overlooked. I would ask to append at the conclusion of my statementtwo incisive editorials from local newspapers in my district, bothwritten shortly after the Swaim decisions were handed down lastyear.
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Among the severe hardships that have been forced upon schools
and school districts in my area have been the changing requirements
and orders of the courts. Periodically, the courts have raised the
ante, so to speak, and school boards diligently seeking to follow the
law as they thought it to be at a given time have come to find that
they were not in compliance. Perhaps they were following the law
as it was a short time before, but not as it is now. Examples too
numerous to catalog exist where honest citizens trying to do a volun-
tary public service for the community have found themselves hauled
into court time and time again. This has caused untold confusion
throughout the South, and 'I would hate to see the day come when
sincere and public-spirited men and women will no longer agree to
serve on local school boards, which are largely voluntary and without
remuneration, because of the constant harassment.

The constitutional amendment route, such as proposed in House
Joint Resolution 620, seems to me to be the logical way to accomplish a
clear and even national policy in this field. I do not think that the
passage of such an amendment would signal a setback for integration
or a return to pre-1954, but it would be welcomed, by and large, by
Americans of all races as a step toward sanity in national educational
policy.

Short of enacting such an amendment, we are bound to continue
to have a proliferation of proposals at every governmental level. The
debate will continue to rage on every education authorization or ap-
propriations measure, and I daresay it will even get more heated as
the edicts of the courts now move north, east, and west.

For too long now, the South has been burdened with the double
standards affixed to the Court's distinction between de jure and de facto
segregation. It is generally accepted that Southern schools are among
the most, if not the most, integrated systems in the Nation. The need
for a single national policy in this area should be self-proving.

The language in Fifth Circuit Judge Walter Gewin's dissent in
United States et al. v. Jefferson County Board of Education, et al.
(380 F. 2d 385, 1967) clearly illustrates the need for a national
standard:

While professing to fashion t. remedy under the benevolent canopy of the
Federal Constitution, the opinion and the decree are couched in divisive terms
and proceed to dichotomize the union of states into two separate and distinct
parts. Based on such reasoning the Civil Rights Act of 1964 is stripped of its
national character, the national policies therein stated are nullified, and, in
effect, the remedial purposes of the Act are held to apply to approximately
onethird of the states of the union and to a much smaller percentage or
proportion of the total population of the country. I am unable to believe that
the Congress had any such intent. If it did, a serious constitutional question
would be presented as to the validity of the entire Act under our concepts
of American constitutional government.

The Negro children in Cleveland, Los Angeles, Boston, New York, or any other
area of the nation which the opinion classifies under de facto segregation, would
receive little comfort from the assertion that the racial make-up of their school
system does not violate their constitutional rights because they were born into
a de facto society, while the exact same racial make-up of the school system in
the 17 Southern and border states violates the constitutional rights of their
counterparts, or even their blood brothers, because they were born into a de jure
society. All children everywhere in the nation are protected by the Constitution,
and treatment which violates their constitutional rights in one area of the
country also violates such constitutional rights in another area. The details of
the remedy to be applied, however, may vary with local conditions. Basically,
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all of them must be given the same constitutional protection. Due process ind
equal protection will not tolerate a lower standard, and surely not a double
standard. The problem is a national one.

It will be argued that an amendment such as House Joint Rese,ution
620 is trivia and should not clutter up the basic charter of our Nation
that this would diminish the Constitution. Since I have been on this
committee, this argument was used unsuccessfully against the so-called
equal rights amendment. It appears to me that there is ample prece-
dent, and the need is overwhelming.

The operative section of the proposed amendment merely states:
SECTION 1. No public school student shall, because of his race, creed, or color,

be assigned to or required to attend a particular school.

My colleagues, there is a serious crisis in education, and it is of the
utmost importance that the Congress offer a solution or solutir,ns right
now. The orders and decisions of the courts and admi'.istrative agencies
on pupil assignment, school pairings and closings, ,i)rced busing, and
so on, have been divisive and disruptive of our society. Education has
suffered as a result of an inordinate emphasis on social engineering.
Our jobs, our responsibility, as the duly elected representatives of the
people, is to see that America's youth, of every race, creed, and color,
get the best possible education and training to equip them to meet the
increasing challenges that each year brings, and prepare them for lead-
ership tomorrow.

Mr. Chairman, I would like to place in the recordtwo editorials from
local newspapers and also statements from the U.S. News & World
Report entitled "School Busing Battle Spreads to North and West."

Chairman CELLER. They will be printed at this point.
(The material follows:)

[From the Tuscaloosa News, Apr. 25, 1971]

NEW COURT RULING IS JUDICIAL TYRANNY

The latest decision of the United States Supreme court on school desegrega-
tion is judicial tyranny. Congress must act to reestablish something close to the
ration111, and to help remove at least some of the chaos from public education.

Every member of Congress, from whatever state and section, should recognize
in the decision elements of unfairness, injustice and impracticality. And they
must respond to the challenge.

Generally, members of the House and Senate from southern states are outraged.
The heavy hand falls with great force on the South, sparing other sections of
the nation. A court decision in retribution for past errors, and in punishment for
them, is a strange kind of decree to come from the highest court in the land.

The court rationalizes its injustice in providing for busing to achieve racial
balance by indicating that it is to be done to end school segregation arising from
development of separate black and white communities. This has occurred in every
part of the nation, but the onerous burden of setting up artificial, impractical,
expensive and harassing procedures to establish racial balance is to fall on theSouth.

The situation is enough to cause school officials to give up, but they must not.
Nor must the rest of us. The public schools m ust be maintained despite extreme
court decisions which have made administration a nightmare.

Significantly, the decision contradicts a prior announcement of policy by the
President. The Supreme Court is, and must continue to be. independent of the
chief executive and the legislative branch of government. But it must never be
superior to the wishes of a majority of the people.

Desires of the electorate can be expressed through representatives and senators,and they must act now.
We in the South have made mistakes in the past. But we have come over to

acceptance of the neighborhood school idea as a practical means of handling
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the segregation problem. True, this results in some schools heavily white and
some heavily black. There is no racial balance in them. But they are schools
serving the communities in which they exist.

We see no great injustice in such an arrangement. Iris practical, defensible
on the basis that a child attends the school nearest and most convenient to his
home. Why should that not be a national policy, allowed everywhere?

The White House statement saying that it is up to the people to obey the
decision is the only=thing that, could be said there, at the moment. But we would
add an earnest plea for Congress; to act. If parents do not have the constitutional
right to send their children to the nearest community school, let's take steps
required tq establish that privilege.

(From the Tuscaloosa Graphic, Apr. 29, 19711

SAVE THE PUBLIC SCHOOLS

The U.S. Supreme Court has made clear its intention to save the nation from
de jure segregation. Yet it conveniently ignores the de facto segregation of the
North.

There are no laws in the South requiring segregation. They were abolished
years ago. But the South is still being singled out for punishment because it once
had segregation laws. The kind of segregation in the North that results from
neighborhood patterns is overlooked in desegregation decisions.

Thus the court bypassed Northern segregation in ruling last week that massive
busing is legal in desegregating schools where the law once-required separation.
The neighborhood school must give away to race mixing and, if a long bus ride
is the only way this can be accomplished, then go ahead.

In the same week of this court decision, the U.S. Senate defeated an amend-
ment by Connecticut's Sen. Abraham Ribicoff that would have required an end
to the de facto segregation of Northern schools over a 12-year period. Ribicoff
has consistently fought for elimination of the double standard in d.'aegrega-
tion, much to the discomfort of such northern liberals as Senators Mondale and
Javits who know segregation in the South but profess not to know it when they
see it in the North.

While the court strives to save the nation from de jure segregation, the critical
need now is to save the public schools. The court is so obsessed with desegrega-
tion that the essential reason for the schools' existence, the education of children,
is being overlooked.

The schools, at least those in the South, are being used to bring about social
change. Even in schools where one race is dominant for the very reason that such
schools exist in the Northneighborhood and economic reasorsthe court is
demanding social change through extensive busing.

The use of the schools to bring about social change is threatening the essential
educational role of schools. Schools are supported by public tax money. Thus they
require the confidence of the public. But such absurdities as the court's uphold-
ing of massive busing are underr:ining public support of schools.

The Congress must save the public schools from the court's obsession with
mixing for mixing's sake.

(From U.S. News & World Report)

SCHOOL RUBINO BATTLE SPREADS TO NORTH AND WEST

Now it's places such as San Francisco and Pontiac, Mich., where integration
troubles are flaring. In the South, busing continues to grow.

The battle over busing for school integration is spreading from the South across
the North and West.

Bombs blew up 10 school buses in Pontiac, Mich., on August 30, just eight days
before that city was to begin a bitterly controversial program of transporting
8,700 children out of their neighborhoods to achieve racial balance in school
enrollments.

The U.S. district judge who ordered the Pontiac busing threatened to put U.S.
marshals on school buses and call in the Federal Bureau of Investigation if neces-
sary to enforce his orders against strong local opposition.

San Francisco's school board lost an appeal to the Supreme Court to block the
busing of 20,000 children to mix Negroes, Chinese and whites in classrooms.
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Chinese parents, who object to their children being taken out of their neighbor-
hood schools, sowed to continue the battle, with schools scheduled to open
September 13.

LAWSUITS -.01DING

Some two dozen cities in 14 States outside the South are targets of court suits
demanding more racial mixing in schools. In nearly all, busing would be requiredto meet the demands.

Los Angeles is appealing the most massive and costly busing orderyet imposed
on any cityone that would transport 240,000 youngsters for distances ranging
up to 25 miles at a cost estimated at 180 millions over the next eight years.

Other cities facing court orders to bus include Kalamazoo, Mich., Indianapolis,
Seattle, Denver, Tulsa, Oklahoma City and Las Vegas, although legal battles are
continuing in some of these cities. -.

Wichita, Kans., is starting to bus under pressure from the U.S. Department ofHealth, Education, and Welfare.
Boston has just yielded to State-government demands and agreed to step up

its integration program. Refusal svotild have cost the city 21 million dollars inState funds.
Many Northern cities already have busing or other school-mixing programs in

operation as a result of actions by State agencies, HEW or the U.S. Departmentof Justice.
HEW now has more agents at work outside the South than in the Sou h, and

several hundred non-Southern districts have been identified as posible tariets fordesegregation action.
The Justice Department has filed suit against seven cities, with other suits Inprospect.
All this mounting pressure on the North comes at a time when the South is

heading into what many officials regard as the decisive year in a lone and slowprocess of desegregation.
The percentage of Southern Negroes in predominantly whit' schools more than

doubled last yearup from 18 per cent to 39 per centin the biggest single year's
increase in integration since the whole ,rrocess began in 1914. That left only 14
per cent of the South's black youngsters in all-black schools.

HEW officials say there are only about 25 school districts in the enere-S
out of 4,385which have failed either to submit desegregation plans th meetlegal requirements or to begin desegregation undercourt orders.

INTEGRATION RISING

In the new school year, another big increase in integration is predetermined.
What is happening in the South this autumn is an expansion of existing de-

segregation programs to break up r.:any of the remaining all black schools trd toget more Negroes into school where the-majority of pupils are white.
To do this, more busing has been ordered in many Southern districtsM-1st ofthem in cities where housing patterns have tended to keep the races apart even

after legally enforced segregation has been ended.
Estimates are that as many as 350,000 Southern children will be transferred todifferent schools in this mixing process, with most of them riding buses to theirnew schools.
By and large, throughout the South, this massive transfer is taking place

quietly. HEW Secretary Elliot L. Richardson, after conferring with President
Nixon on August 31, said the President shared his praise for "the remarkable
degree of public understanding and leadership" being shown in the South.

Secretary Richardson also expressed his person-I agreement with the President
that busing should be held to the minimum necessary tc accomplish the desegrega-tion required by court orders. -

The disputes now boiling in several Southern 66,1 involve questions as to how
much busing the Supreme Court decisions actuallr iu i re.

The charge is raised that some district-court :,:tiers and HEW officials are
requiring not just an end to segregation but the achievement of a "racial balance"in every school in a district.

One such case came to the attention of Chief Justice Warren E. Burger onAugust 31. It involved the Winston-Salem and Forsyth County district of NorthCarolina, where, under district-court pressure, the school board adopted a plan
entailing the busing of 16,000 more pupils than last year. forcing the district to
obtain 157 more busesand to stagger school openings.
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The Chief Justice found it "disturbing" that the plan appeared to be based on
a belief that the Supreme Court requires a fixed "racial balance" in every school
to match the racial composition of the entire district.

Such a balance, Mr. Burger made plain, is not actually required. His explana-
tion of the Court's holdings is set out in detail on this page.

The Chief Justice refused to interfere with the Winston-Salem order. But the
district's school-board chairman, John Riger, said he was encouraged by Mr.
Burger's statement, adding :

"It remains to be seen what implications this has for use in the future, but it
will have a bearing."

CASES ON APPEAL

Some court cases involving busing and "racial balance" are still on appeal.
A court hearing is set for September 22 on complaints from both white parents

and civil-rights attorneys about the massive cross-busing program in effect in
Charlotte-Mecklenburg County, N.C.

Jacksonvs ., Fla., won a one-year delay of a new busing program, but Nash-
ville lost in its bid for a delay.

As schools began opening, there were many complications and some protests.
Blacks and whites fought in Wilmington, N.C., and 12 youths were arrested in

disorders at Austin, Tex.
Negro parents in the Pompano Beach, Fla., area protested the bucing of Negro

pupils into white neighborhoods.
"If this is integration, we don't want it," said the Negroes' spokesman.
A similar stand was taken by a group of Indians in Maxton, N.C., who object

to leaving their all-Inditat schools.
On the other hand, more than 500 Negro students boycotted classes in Coco,

Fla., demanding speedier integration of their county's schools.
When Dallas, Tex., was denied a delay in its court-ordered busing of more than

0,000 pupils, the school board found itself in a jam : The 105 new buses it will need
were not readily available, with school opening drawing near.

Among cities which began busingor increased itwithout serious trouble
were : Raleigh, N.C. ; Columbia, S.C.; Miami, Fla. ; Birmingham, Ala.; Richmond
and Roanoke and Lynchburg, Va.

Trouble still could lie ahead. But the South appeared to be getting over another
big test. And the battle now is moving northward.

Chairman CELLER. Thank you very much, Mr. Flowers. You have
kept well within your 10 minutes.

Our next witness is the distinguished gentleman from Texas, Mr.
Bob Casey.

STATEMENT OF HON. BOB CASEY, A U.S. REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Mr. CASEY. Thank you, Mr. Chairman.
Mr. Chairman and members of the committee, I am indeed pleased

to have the privilege of appearing before the committee today in sup-
port of my proposed am'ndment to the Constitution, which will en-
deavor.to clear up the confusion now existing in this country concern-
ing where a child should attend public school.

Mr. Chairman, there were many who had the view that your com-
mittee would never hold hearings on the proposed amendments. As
a result, a discharge petition has been filed in behalf of a particular
amendment, thus endeavoring to bypass this committee.

I have not signed the discharge petition on behalf of that amend-
ment. Neither have I filed my proposed amendment for discharge,
as I felt that you, Mr. Chairman, and this committee would soon
recognize the need for hearings and the need for alleviation of the
disruptive forces which are attacking our public school system.

My original proposed amendment, House Joint Resolution 607,
reads as follows:



10

SECTION 1. The right and duty of designating which public elementary and
secondary school a child or ward will attend belongs jointly to the parents or
guardian of each child, or ward, and to the local school board for the district
in which the child resides, or other local educational authority, and shall not
be impaired or denied, either directly or indirectly, by this Constitution or by any
law, ordinance, regulation, or action of the United States, or of any State or po-
litical subdivision thereof.

SEC. 2. The Congress shall have power to enforce this article with appropriate
legislation.

However, after considerable thought, I introduced a second amend-
ment last Wednesday, which has been assigned to this committee.
Copies of this second amendment are supplied here today so that you
might have it before you. The amendment which I introduced last
Wednesday, House Joint Resolution 1076, reads as follows:

SECTION 1. The right and duty of designating which public elementary and
secondary school a child or ward will attend belongs jointly to the parents or
guardian of each child, or ward, and to the local school board for the district
in which the child resides, or other local educational authority, and shall not
be impaired or denied, either directly or indirectly, by this Constitution or by
any law, ordinance, regulation, or action of the United States, or of nay Stateor political subdivision thereof.

SEC. 2. No child shall be refused the right to attend the school of his choice
because of race, color, or creed.

SEC. 3. The Congress %.all have power to enforce this atlicle with appropriatelegislation.

You will note, MI Chairman and members of the committee, that
the only difference between the first amendment I introduced and my
second one is the addition of a new section. The first section provides
that the choice of assignment to a school belongs to the parents and
the local governing body. Feeling that there might possibly be some
local authorities who would arbitrarily assign children in a manner
which would cause segregated schools, I added the new section 2, which
would insure that no child's choice of school would be denied to him
on the basis of race, color, or creed.

Make no mistake that this issue is one of paramount concern to the
people of this Nation and that the situation is growing more acute.
In the city of Houston, where I reside, a nonbinding referendum was
held in the Houston Independent School District, and the issue was
-creedom of choice. The result of that referendum on November 16,
1969, Mr. Chairman, was 92,881 votes for freedom of choice and 30,801
against. This result was typical in all sections of the school district,
both black and white.

Gentlemen, the Federal courts of this Nation, in my opinion, have
far exceeded their powers and jurisdiction in school matters, and the
result is a deterioration of the quality of education in this country.
In my area of Texas, the results, in many instances, have been an in-
flammation of racial tension with a very detrimental effect on the
children and the school system. Football teams have been broken up
due to the reassignment of students. School bands have been dispersed
in the same manner. Students who buv their senior high school rings
during their junior year find themselves graduating from a school
other than the school whose rings they wear.

Parent-teacher associations, which in my opinion are very necessary
if you are going to have parental interest in schools, have been broken
up, and parents have the feeling that they have no say in the opera-
tion of their schools.
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Children who before walked a few blocks to school now are com-pelled to wait on buses and spend, in many instances, an hour or 2hours a day traveling between home and school.
Mr. Chairman and members of the committee, the concern in myown area of Texas has been expressed to me very forcibly by myconstituents. I could very easily present to this committee literallythousands of letters and telegrams urging action to correct thissituation.
Just as of yesterday before I boarded a plane, this stack of peti-tions and these are just signatureswere handed to me so that thecommittee would h we visual evidence of the concern of the people (.1my area.
Needless to say, when I return to my district on weekends, the para-mount question is, "What are you doing to stop the destruction of ourpublic schools?"
Mr. Chairman, something must be done quickly. I would certainly

urge this committee to take the initiative in drafting its own constitu-
tional amendment if it feels that those pending before the committee
do not furnish the correct answer.

If this is not done, I assure you that the vast majority of citizens of
this country will lose faith in the basic concepts of our Government, a
government of the people and by the people, for they feel that theirwishes are being arbitrarily thwarted by capricious rulings by courts
and thoughtless edicts by the Federal bureaucracy.

This committee brought forth legislation years ago to stop the as-
signment of children to schools on the basis of their race. Now I ask
this committee to approve my proposed constitutional amendment for
the same reason, It it was wrong in the past to assign, over their ob-
jection, all children of a particular race to a certain school, then it is
wrong at the present to assign a portion of stuck is of a particular
race, over their objection, to a certain school.

You now have Federal agencies and the Federal courts ignoring
the desires of the parents and the children themselves by assigning
pupils on a racial basis contrary to any existing law and contrary to
any concept of quality education.

I sincerely believe that my amendment will restore order and self-
government to the local school boards and yet protect the rights of
minorities in their desire to attend particular schools. I most earnestly
urge your favorable consideration.

Mr. Chairman, with reference to the proposed amendment which
has received attention and is being solicited for discharge, I might
point out that it only provides that no child may be assigned to a
school on the basis of race, color, or creed. That has not been the
reason for some of the assignments by the Department of Health,
Education, and Welfare, nor has it been the reason in some of the court
decisions.

Mr. McCulloch stated the very same reason that is being used some-
times that they are being assigned to improve their education. I don't
think you are improving education when you throw them into a vortex
of complexity, when they don't want to go to that particular school.
If you send a child to a particular school he does not want to go to, I
don't think you are going to find him studying very hard; he is going
to be a troublemaker.
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My proposed amendment would assure any child who thinks the
school he goes to is not of proper quality and chooses the school he cares
to go to, and the only reason they could turn him down would be
because of his rate, color, or creed, that would be protected under this
proposed amendment..

Gentlemen, I urge you seriously to consider this question because it
is a very serious question for this country and I most earnestly urge
your favorable consideration of my amendment.

Chairman CELLER. If from the testimony we hear there can be dis-
tilled an effective, wise statute, you would prefer our recommending
such statute rather than a constitutional amendment, would you not*

Mr. CASEY. I would rather have a statute but, noting the proposed
amendments over in the Senate, I don't believe they will accomplish
what we are interested in at all because it still leaves it to the courts
and the courts have in their recent actions so interpreted statutes and
ignored some, and HEW has ignored prohibitions that the Congress
has put on the appropriations bill.

Chairman CELLER. If we could make the statute foolproof
Mr. CASEY. I have great confidence in you as a most able constitu-

tional lawyer, not only in this House; if you can figure out some way
to stop them, I am with you, and I think a statute would be quicker and
more easily passed.

Chairman CELLER. On page 2 of your statement you have suggested
a constitutional amendment which reads:

SECTION 1. The right and duty of designating which public elementary and
secondary school a child or ward will attend belongs jointly to the parents or
guardian of each child, or ward, and to the local school board . . .

Then in section 2 you say, "No child shall be refused the right to
attend the school of his choice because of rc ce," and so forth.

Isn't there an inconsistency between section 1 and section 2?
Mr. CASEY. No, Mr. Chairman. The school board has to have some

say in it. Otherwise, you could see a particular segment of the popula-
tion saying, "We are all going to this one school. We will overload it."
But if the school board says, "You can't all go here because the facilities
are nlt adequate," that would be a reason they could refuse. But if they
wanted to refuse one, two, or 100 children going to a particular school,
they would have to show some legitimate reason other than race, color,
or creel.

Chairman CELLER. In addition, you say, "No child shall be refused
the right to attend di?, school of his choice."

Isn't that inconsistent?
Mr. CASEY. No child shall be refused the right to attend a school of

his choice because of race, color, or creed. He can be refused because the
facilities are not adequate or there are too many children going there.
You have to have some local authority. Strict freedom of choice would
not work, Mr. Chairman; you have to have some authority to say,
"You can't all go to this school ; you can't overload it."

Mr. I3Rooxs. I was certainly gratified to see that my distinguished
colleague from Texas, Bob Casey, has favored this hearing by testify-
ing on the vital question of school busing, whether by statute or amend-
ment. We appreciate your 'coming back in from Texas to make this
statement.
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Mr. CASEY. Thank you very much. I can assure you it is most difffult
to stay off that discharge petition.

Chairman CELLER. We are very grateful to you.
Mr. CASEY. Thank you Mr. Chairman.
Chairman CELLER. Our next witness is the distinguished gentleman

from Florida who is always welcome, Mr. Charles E. Bennett.

STATEMENT OF HON. CHARLES E. BE NETT, A U.S. REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF FLORIDA

Mr. BENNEtr. Thank you very much, Mr. Chairman.
I sincerely appreciate your giving me this opportunity to testify in

support of the neighborhood school concept and my constitutional
amendment to preserve this right.

House Joint Resolution 30, introduced by me on January 22, 1971,
is the earliest introduced constitutional amendment before the Con-
gress. Shortly .-.fter I submitted it I asked that hearings be held on this
subject.

But at that early time in 1971 there was apparently in the committee
a feeling that hearings would not be held at any time in the nulr future
and I was so advised by letter. So as time went on, I introduced the
first discharge petition in the 92d Congress on this subject; as months
passed, a great interest has now mounted into what is apparent to me
to be a strong majority opinion in the country and in the House of
Representatives in favor of an amendment of this type.

The committee in its dedication to democracy has appropriately
responded to this feeling and is now holding these hearings, and I am
deeply grateful that this is so.

The original constitutional amendment which I introduced on Janu-
ary 22, 1971, was not as perfectly drafted as could have been wished,
although it was the best that I could come up with at that time. I have
now introduced House Joint Resolution 1073 as a substitute for House
Joint Resolution 30. The purpose is identical but the wording is im-
proved in House Joint Resolution 1073. Therefore, I am testifying in
support of House Joint Resolution 1073. It is a very brief amend-
ment and reads as follows :

SECTION 1. No student shall be compelled to attend a public school other
than the one nearest his residence.

SEC. 2. The Congress shall have the power to enforce by appropriate legislation
the provisions of this article ; and to insure equal educational opportunities for
all students wherever located.

The vast majority of the people DI this country, of all races and
economic positions, favor strongly the idea that no student should be
compelled to attend a public school other than the one nearest his
residence. There are many thousands of black people as well as of
white people in the district which I represent; and many in both groups
have strongly urged me 4o actively work for a constitutional provi-
sion such as above recited and none have voiced opposition to this
point of view. I am, of course, most familiar with the problem of bus-
ing in my own district, Jacksonville, Fla. Currently about 43,000
stn.:tents there are bused for racial ratios and by the end of this year
the court orders make the figure 63,000 to be bused for racial ratios.
The current costs in Jacksonville for court-ordered brsing are $825,000
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and 100 extra buses, and by the end of this year the figures are $1,175,-000 and 150 extra buses for this purpose.
An inspection of the assets of my district will reveal this is a veryheavy burden because the average income in my district is very low.

My congressional district is 30 miles wide, and the school district is
as wide and covers over 800 square miles. People are bused in this tre-
mendous district through the downtown traffic all the way acrosst ownblack people and white peopleand they are furious about it.

To bus students long distances across cities, large and small, and
thus to deprive them of their time for study and their time for recrea-tion, and their time for being with their parents in character-molding
activities, is a penalty that neither this generation nor any other gen-eration should have to pay. Children go to school to learn. Busing
neither adds to their learning in the usual educational processes norin any other.

People in low-income brackets experience the greatest difficultiesbecause of the current busing situation. Every minute that they canhave their children with them is important to them since they are notfinancially fixed so that they can buy some things and services that
those in the wealthier groups can buy. Also, when busing becomes par-ticularly intolerable to them, they do not have a chance to place their
children in private schools. Neither do they have the chance to havethese children perform household duties that are important in low-
income bracket families to hold the family together.

Most important, however, is the denying to these people of the
opportunity to be with their children in character-molding activities
which are now difficult because of the long periods of time that thesechildren must be away from their home influences.

I want to emphasize that the amendment that I propose would notdeprive anybody of anything. It is not a return to the old dual scl ool
system. It would not prevent a student being assigned to a school moredistant than his neighborhood school if he or his parents preferred
the other school for some reason. It just prevents this being forced
upon him.

Further, it attempts by the last sentence of the amendment to insure
that equal educational opportunities for all students, wherever lo-
cated, will be attained; and it puts the responsibility on Congress.
Some suggested that the right to equal educational opportunity should
be asserted as a constitutional right in the ordinary formula for the
establishment of rights. I would have no objection to that result, butI did not put it in the wording which I introduced because I did notknow how that sort of wording could be enforced by the courts since
the local governments have the basic responsibility to run schoolsand I see no reason to change that. The way I have worded it in my
constitutional amendment is workable because, while leaving school
management in the grassroots, the responsibility is put on Congress to
equalize educational opportunities .;hroughout the United States in
a way which would not give rise to individual lawsuits but insteadgive rise to legislation of a guideline and fund-producing type. This,
I take it, is what is most needed.

I believe the constitutional amendment which I have introduce.:
is a workable, clean provision behind which all Americans can rally
for the improvement of the education of the youth of our country.
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c. Porn Mr. Chairman I know I speak the sentiments of every
member of the committee when I say the gentleman from Florida is
always weleom here. He has a reputation for fairmindedn ss. I know
what he speaks comes from the heart.

If I tray, I would like to ask the gentleman for his definition of
the phrq...e "neighborhood school."

Mr. BENNETr. That is not in the constitutional amendment which
I have but it is in my statement. The constitutional amendment says
the school nearest his residence.

Mr. Popp. Do you mean the "school nearest his residence" to be the
equivalent of "neighborhood schools"?

Mr. BENNET. As far as my statement is concerned supporting the
constitutional amendment, I did have that in mind but the consti-
tutional amendment is certainly arrived at with much more care than
my statement and I would prefer that the language of the constitu-
tional amendment override; and it says "nearest to his residence," and
that is very specific.

Mr. Porr. Suppose a student's home is adjacent to the geographic
boundary ,/ a local school district and the school physically closest
to his res,uenee lies across the geographic boundary in another local
school district. Would a child be allowed under the language of your
amendment to attend that school even if the school authorities in the
school district of which he is a resident required h;-n to go to a school
in that district?

Mr. BENNETr. I am glad you brought that t:1) because this empha-
sizes section 2 of the constitutional amendment which I have intro-
duced. Now, in response to the question you have asked, if the Con -
gress of the United States did not enact a law setting down guide-
ines which would make this appropriate in certain cases as you sug-

gest, either allowing that to be handled by administrative action or
a law they passed specifically, then in fact the child would have to go
to the one closest, as the crow flies, to his home.

I have had an opinion on this by very able lawyers. I have not prac-
ticed law for N years myself but very able lawyers have looked at this
and they say section 2 allows what you refer to be handled by statu-
tory enactment; and it would allow regulation in a department such
as Health, Education, and Welfare if a bill were enacted under this
amendment to allow administrative action.

Mr. Porr. Thank you, Mr. Chairman.
Mr. HUTC1UNSON. Mr. Chairman, I want to echo the statements of

the gentleman from Virginia with reference to the esteem with which
the witness from Florida is held by members of this committee.

I am disturbed, at first glance, by the scope of the last phrase in
your constitutional amendment: "and to insure equal educational op-
portunities for all students wherever located." I anticipate that that
language in the Constitution would be construed by the courts as vest-
ing in the Congress complete authority over the educational system
in the country in order to insure equal educational opportunities.
Would you not suppose that Congress could dictate what the teacher-
student ratios should be, what the content of the classroom instruction
should be, what the qualifications of teachers should be? The state-
ment which I know the gentleman sincerely makes, that his proposal
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would leave educational management at the local level, I am afraid
would not prove to be correct.

Does the gentleman want to develop this point further?
Mr. BENNETr. I would like to develop it. I have not said anything

in my statement about another problem whit+ faces us further down
the road, one that has nothing to do with theracial problem or busing,
specifically, but havingto do with equality of education. So far it
has not gone beyond the State involved; but really the principle in-
volved could really be nationwide. If thecourts uphold this philosophy
and say everyone is entitled to an equal education in the separate
States, I would imagine it would not be much stretch of imagination
to say this on a national basis.

Somebody has to have authority to correct this. Instead of puttingit in as a right that an individual would be expected to litigate, I put
the responsibility on Congress to do whatever is to be done in this
field by guidelines or by dollars that they would appropriate.

I think my amendment therefore solves a number of problems. You
notice it does not mention race or busing. It goes to fundamental rights
of individuals. I think one of the fundamental rights of individuals
which is coming up across the horizon real quick is to have an equal
education everywhere in the United States, and there is nobody else
who can provide that except the Congress of the United States.

The way I have drafted my amendment does not give rise to indi-
vidual lawsuits to test this in the constitutional field before thekourts,
but it does put a responsibility on Congress.

I am drawing the distinction between section 1 which gives a basic
constitutional right which can be litigated in a lawsuit by an individ-
ual. The second part gives power to the Congress, power to insure equal
opportunities for all students wherever located.

I would like to see us solve both of these problems by amendment.
I think everyone knows I have a relatively conservative point of viewbut I do try to look at the future, and my constitutional amendment
will help solve this problem which is about to arise.

Chairman CELLER. We all know of your dedication, candor, and ex-
cellence as a Member of the House, and we always listen most atten-tively to what you say. It is interesting to observe that we have thus
far heard three Members of Congress and there have been offered to
us four different types of constitutional amendments. So you can seethat our job is not going to be an easy one.

Mr. BENNETr. I agree, sir, and I know this committee, if any com-mittee of Congress can, will come oui, with the best possible product.
I am glad it is in such fine hands.

Chairman CELLER. Thank you very much, Mr. Bennett. We ap-
preciate your comments.

Our next witness is the distinguished Member of Congress fromGeorgia, Mr. Jack Brinkley.

STATEMENT OF HON. JACK BRINKLEY, A V.S. REPRESENTATIVE IN
CONGRESS PROM THE STATE OF GEOROAA

Mr. BRINicLET. Mr. Chairman and members of the committee, on
January 20, 1970, during the second session of the 91st Congress, I
proposed an amendment to the Constitution of the United States. This
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proposal, House Joint Resolution 1048, would provide that the in-
voluntary busing of any student to a school or the required attendance
of any student at a school outside the student's local school zone for
the purpose of achieving racial balance or quotas is prohibited.

On January 22, 1971, near the beginning of the first session of the
92d Congress, I reintroduced this constitutional amendment designated
House Joint Resolution 43 which, like its predecessor, was referred to
the Committee on the Judiciary.

I appreciate this opportunity to testify before you today on this
vitally important legislation.

As a lawyer myself and a successor to Hon. E. L. (Tic) Forrester,
who served on this committee with many of you, may I propound a
question and briefly build around it, giving what I believe to be a
fair perspective and an accurate evaluation.

Question. Should neighborhood schools whose students happen to
preponderate in one race or another because of housing patterns be
required to bus students to achieve proportional racial balance?

In the landmark decision of Shelley v. Kraemer, 33413.8. 1 (1948),
the U.S. Supreme Court established the criteria that racially restric-
tive covenants on land are unenforceable. Prior to that time many
housing patterns were strictly controlled in most sections of the country
through this devicerestrictive covenants based on racewith com-
plete Government sanction. Schools resulting from that situation are
just as surely de lure as those schools formerly operating under a dual
system. Yet this has been the hypocritical excuse to exempt most non-
Southern systems from that classification. Thus, if the answer to my
question is in the negative, then neither should busing be required
of former dual systems under no less authority than Shelley v.
Kraemer.

Just as busing to achieve segregation was wrong, busing to achieve
integration is wrong. To draft other children from unwilling parents
to serve as social leavening; to transport human beings from one end
of a county to another to provide others with academic fellowship;
to yoke together those of unequal learning readiness, ability, and cul-
tural background in the faint hope of benefiting one at the almost cer-
tain expense of the other; to punish some to pamper others; to set the
stage for disorder and educational chaos as an atonement for past real
or fancied wrongs; to use educational institutions as factories for so-
cial experiment and reform : to deny the rights of many to grant a
license to a few, I believe, Mr. Chairman, and members of this com-
mittee, is measureless folly.

Who is there among us who would seriously advocate resettlement
of citizens around the country in order to achieve geographic propor-
tional racial composition But is not the principle of busing precisely
the same

We choose where we live, whether in Maine or Georgia, commen-
surate with our ability to afford it, based specifically on the considera-
tions of school area, church affiliation, nearness to friends and the
like.

In the words of Justice Louis D. Brandeis :
They (the Founding Fathers) conferred, as against the Government, the right

to be let alonethe most comprehensive of rights and the right most valued by
civilized men.
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Brown v. Board of Education, 347 U.S. 483 (1954), held that a black
child cannot be excluded from one school and required to attend an-
other school solely because of his race. All too many governmental
officials have misconstrued Brown to require that black and white chil-
dren must be excluded from one school and required to attend another
solely because of their racethat is, to meet racial quota or balancegoals.

The situation might be likened to the invalidating of laws.requiring
black citizens to sit in the rear of a bus. A great many governmental
officials are in the position of insisting that the decision requires black
and white passengers to be seated according to a percentage or quota
system so as to enforce a uniform racial distribution throughout thebus. We object to the Government's conversion of a personal right into
a personal duty, just as wd would object to its equating a citizen's
right of religious freedom with a duty to go to church.

Last summer I sent out a questionnaire to the residents of one of the
19 counties I represent where my home is located, Muscogee County.
Its government is consolidated with that of Columbus, Georgia's second
largest city. It is also the home of Fort Benning and is a forward,
progressive city. Two blacks are elected councilmen; one black has
long represented us in the General Assembly of Georgia. Many blacks
ably serve on different boards and agencies.

To this constituency we wrote, "A questionnaire is at best limited,
but the intention of this one is to draw upon the personal knowledge
of the answerer and his or her best judgment based thereupon."

Here are the questions and tabulations :
1. Do you have children in

Public school, 925.
Private school, 75.
Parochial school, 17.
No school-age children, 415.

2. Judging from the development of your children only, would yousay that the quality of education is
Improving, 219.
About the same, 204.
Deteriorating, 792.

3. Is this due to
School changes, 659.
Teacher changes, 586.
Social emphasis, 525.
Distance to school, 231.
None of the above (please explain), 78.

4. House Joint Resolution 43, Brinkley of Georgia, would establish
as a national constitutional standard the right of children to attendhis or her neighborhood school.

Would you favor House Joint Resolution 43? 383.
Would it be helpful to ask the President where he stands onthis? 126.
Would it be helpful to secure the position of all 1972 presi-

dential candidates? 182.
Would it be better to give the facts to the people from other

parts of the country? 155.
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Would it be better in the long run to work within the Congress
for a proposed constitutional amendment limiting the terms of
Supreme Court Justices (H.J. Res. 699, Brinkley of Georgia) I
205.

All of the above, 1040. None of the above, 6.
While the response to this questionnaire was not overwhelming,. I

sincerely believe that it is representative.
I don't know how things are in the schools of New York. If I am

to believe hearsay evidence, things aren't so good. And in my district
things aren't so good either, and it's because our systems are having
to major in minors, chief of which is the judicial obsession to balance
the races.

The identity of the individual, and in a larger sense the identity of
his or her neighborhood, is also very important and worthy of pro-
tection. Our correspondence from black and white citizens alikepomts
out the desirability of pride in identity and culture. An individual's
identity in a democratic societywhether he is white or blackshould
not, under any reasonable circumstance, be bent to the will of the state.
To absorb a minority into a majority as a judicial concept of the state
is wrong to both minority and majority alike.

In conclusion, Mr. Chairman, when emphasis in school is placed onthe R of race over the traditional three R's of reading, writing, vid
arithmetic, we know what will happen. We have seen it with our eyes.
We have felt it in our hearts. Noble motivation has not achieved the
envisioned or desired results : the uplifting of all children.

Quality education can best be achieved in a learning environment.
Our resources are limited and can best be utilized to create such a place
in neighborhood schools where a feeling of belonging is present;
where a feeling of security exists; where a sense of participation by
parent and child alike is present. To consume resources of time and
money for busing for the purpose of achieving racial balance is so
obviously wrong, meaningless, and unproductive; it is a void, demean-
ing. It is mercurochrome when the need ispenicillin.

The present stage in history was thousands of years in the setting. As
our republican form of government changes the scenery and improvises
the dialog, may it have the wisdo a and patience to allow the players
free constitutional choice in finding their changing roles and adjusting
to their new partswithout coercion. This Nation is not playing a
one-night stand.

Thank you, Mr. Chairman.
Chairman CELLER. 3 just want to read a brief statement by Chief

Justice Burger of the U.S. Supreme Court speaking for the Courtin Swann v. Board of Education on this subject you have touched
upon. Chief Justice Bu:ger said :

All things being equal, with no history of discrimination, it might well bedesirable to assign pupils to schools nearest their homes. But all things are notequal in a system that has been doliberately constructed and maintained to
enforce racial segregation. The remedy for such segregation may be administra
tively awkward, inconvenient and even bizarre in some situations and Inn evenimpose burdens on some but all awkwardness and inconvenience enunot beavoided in the interim period when remedial adjustments are being made toeliminate the dual school systems.

I just wanted to put that interpretation in the record at this point.
You may want to comment on that.

80-449-72-3



20

Mr. BRINKLEY. That is precisely the point I wish to make. The Court
has set up an artificial distinction in this definition of de facto and de
jure schools.

Prior to 1949, with the full coercive power of Government, lily' -
white subdivisions were sanctioned under full authority of law from
which schools emanated and which were just as surely segregated
schools as those in the South because of the dual system. Therefore,
what we say is the fact that this distinction is unjustified, the distinc-
tion between de facto and de jure, because in those subdivisions of New
York and California, the deliberate pattern of segregation was just
as sure as in Atlanta, Ga., and this case, Shelley v. Kraemer, proves it.
I commend it to your couniel.

Chairman CELLE.a. We are grateful to you for your very profound
statement.

Our next witness i; the distinguished Member from Alabama, Mr.
Bill Nichols.

STATEMENT OF HON. BILL NICHOLS, A U.S. REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ALABAMA

Mr. Nicnors. Thank you, Mr. Chairman, and gentlemen of the. com-
mittee.

It is indeed a pleasure and a privilege to appear before your com-
mittee in regard to House Joint Resolution 620, which. if adopted.
would prohibit students from being assigned to a particular school on
the basis of race. creed, or color.

Under the April 20, 1971, Supreme Court ruling which declared the
forced busing of children to be a constitutional means of achieving
racial balance. stu&nts are assigned solely on the basis of race.

Many proponents of forced busing would have us believe that we
must have busing in order to guarantee, members of minority groups
quality educatior.. Mr. Chairman, let me assure you that I sincerely
desire quality education for all of our people regardless of race. creed,
or color, and I think my voting record in the 92d Congress has reflected
my support for better education for all people.

However, I strongly challenge the idea that forced busing is a
desirable means of achieving quality education. In fact. I profoundly
believe that the evidence tends to indicate that forced busing is one of
the most disruptive and destructive forces in the history of American
education. It has brought chaos and anxiety into the lives of many par-
ents and students in all sections of our country. In addition to the tur-
moil createxl by busing. it is also costing the already overburdened tax-
payer greatly. On top of the high cost of busing, many school systems
have been fork eel to purchase new equipment in order to comply with
court orders. It has been estimated that the court order in Los Angeles.
Calif., to transport 240,000 students distances ranging up to-25 miles,
would cost, $180 million over the next 8 years.

Mr. Chairma n. it seems to me that this increased spending would
have a more positive impact on the quality of education if it were spent
on something other than transporting students simply to attain the
Supreme Court's ideal racial balance.

Finally, I think it should be remembered that we live in a representa-
tive democracy and that we in the Congress should make every effort
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to represent the will of the majority of the people in this country. Re
cent estimates across the Nation indicate that 75 to 80 percent. of the
American people are opposed to forced busing to achieve racial balance
in our schools. Just this month a 3,300-car motorcade composed of
Richmond area parents visited Washington protesting forced busing
and the assignment of students to schools outside their neighborhood
for the sole purpose of achieving racial balance. As you know, I am
sure, there has been strong opposition to busing in California. Michi-
gan, Virginia, Alabama, and many other States.

Mr. Chairman, I sincdrely believe that House Joint Resolution 0:2.0
does indeed reflect the will of the majority of the people inour country,
and as such I certainly hope it will be passed by the Congress.

I appreciate the opportunity of testifying beforeyour good commit-
tee, Mr. Chairman, and the time you have given us.

Chairman CELLER. Are there any questions?
We are very grateful to you and thank you very much.
Our next witness is Mr. Fletcher Thompson, our distinguished col-

league from Georgia.

STATEMENT OF HON. FLETCHER THOMPSON, A U.S. REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF GEORGIA

Mr. Tizomrsox. Thank you very much, Mr. Chairman.
I, too, appreciate this opportunity to appear with regard to legisla-

tion and proposed constitutional amendments relating to public school
attendance based on the race. color, or creed of the student..

I suppose that I have spent more time, written more letters. and
introduced more bills and amendments in an effort to find a solution
to this than any other Member of Congress.

When I first came to Congress. I became incensed with what I saw
happening to our school systems in the South, in the name of desegre-
gation. I would like to pause, Mr. Chairman, at this moment and pointout that I have a consistent record of supporting equal rights for all
people and have no intention of deviating from this, either now or inthe future.

However, what has been thrust upon Southern schools is equal,it is not right, and it is destructive of our educational system. We are
not affording equal protection of the laws to all people. but indeed are
punishing many because of the desires of some people to implement
their pet social theories.

Before I specifically discuss any proposed amendment to the Con-
stitution. I would like to point out a fort that, though little known. is
of great importance. so far as eduer.. ion is concerned. It illustrates the
degree of upheaval forced upon Southern schools in the name of equal
protection of the law for all. This makes a southerner understand how,
throughout history. ninny lives have been lost and inueli sullerinffcaused in what some few considered a holt- cause. Southern school-
children have hem the. victims of a so- called holy cause of forced ra-cial balance, &meted and sustained by persons who were often well-
intended but. unfortunately. knew little about the facts relating to
equal protection of the law in Southern States.

Appioximately 3 years ago. HEW advised one local school superin-
tendent in my district that a 6-year-old high school, which had cost



about $1 million, would have to be abandoned, since it helped per-
petuate a segregated school system. The student body of this school
was all black and, without exception all of them lived closer to that
school than any other. But the facilit:ir was to be closed down because
HEW said that keeping it open would promote segregation.

This caused me to ask HEW how many schools throughout the
South had been closed, not because the schools were outdated or in-
adequate or unsafe, but simply to force the students out of one school
and into another for the purpose of achieving racial balance.

At first, HEW denied keeping statistics of this nature. I then
personally contacted some 1,816 individual school districts and asked,
first of ail, how many schools in that district had been closed during
the past year and, second, how many had been closed at the insistence
of either HEW or Federal courts in order to promote what they
called "desegregation" but, in fact, was mathematical racial balance.

At the same time, I requested the help of Congressman John Moss,
chairman of the Freedom of Information Subcommittee, to require
HEW to give me the figures I requested. From my efforts in contacting
school districts, I learned that 356 schools had been closed, which,
according to the school authorities, were closed solely for the purpose
of tryingto achieve racial balance and not because of any deficiency
in the building. Then, at the prodding of Congressman Moss. HEW
supplied me with their information which, to my amazement, showed
that not 356, but rather 475 schools had been closed in the South
for the purpose of promoting racial balance.

Try as I might, I could never get anyone very upset about this
waste, because the tide and emotion were running in the other direc-
tion. I submitted for the Record the information given me by HEW,
and it is contained in the Congressional Record, page H9996, Febru-
ary 18, 1970. This material points out not only that more than 400
schools were closed for a social purpose, but also that millions and
millions of taxpayers' dollars were wasted.

As a sidelight, you may have read about the fact that Baker Acad-
emy in Baker County, Ga., has been sued by the Justice Department
to void its purchase of an abandoned public schoolhouse, where it is
now conducting classes.

I have been to Baker County and seen that this is a fine, solid
building. It was sold at public auction on the steps of the courthouse
and the buyers then sold it to Baker Academy. I say hurrah for Baker
County, for at least its abandoned school facility is being used for
education. It is not like Butler High School in Gainesville, Ga., which
was closed when it was 8 years old because it was in a black com-
munity and keeping it open would not promote racial balance. This
school-has not been used since that time for classes.

Had it not been for waste like this, President Nixon would never
1... -e to ask for $11/0 billion in emergency aid to combat problems cre-
ated by actions such as I have cited above. The HEW figures reprinted
in the Congressional Record are presented as exhibit A, attached to
my testimony, and I hereby request unanimous consent that they be in-
cluded in the official record of these proceedings at this point.

Chairman CELI,En. They will be included.
(The figures follow :)
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Mr. TuontrsoN. Now, Mr. Chairman, putting the past aside and
with it all the injustices done to both blacks and whites, our task today
is to attempt to map out a future course for this Nation in school
matters. Whether by constitutional amendment or by regular bill,
we must decide what will best serve the interests of the people, espe-
cially the schoolchildren of America.

I will not at this time attempt to relate the numerous court decisions
m school cases, for I feel certain that you are as familiar with those
as I am.

Suffice it to say that school systems are now faced with the condi-
tion that students must be assigned to attend schools solely on the
basis of race, color, or creed of the child.

This is achieved not only through forced busing, but also through
closing of schools, pairing of schools, alteration of grade structure
and the gerrymandering of school districts.

With this knowledge, I drafted the language now known as the
Lent amendment. As the original author and the first to introduce
this proposed amendment, as House Joint Resolution 561, I would
like to explain the purpose of the measure, what it does and what
it does not do.

The proposed amendment popularly known as the Lent amendment
as originally drafted by myself means simply that public school as-
sinmen. would be based on factors other than race, creed or color.
Any attempt to base school attendance on race, through forced busing,
gerrymandering school districts, pairings, closing schools, altering
grade structure or any other means would be prohibited, should thise,
proposed amendment be enacted.

So in substance, Mr. Chairman, the amendment says that a school-
child is a schoolchild, and shall not be considered a black schoolchild
or a white schoolchild or an oriental schoolchild in assigning which
school he shall attend.

The amendment does not, in my opinion, as the original author,
overturn court decisions wherein there has been a finding of discrim-
ination based on race, creed or color. The amendment does specifically
state what criteria should not be used in assigning students to public
schools, the prohibited criteria being race, creed or color. Other cri-
teria not prohibited could be educational, vocational, geographic, and
so forth, so long as a child is not forced to attend a particular school
because of his race, creed, or color.

Mr. Chairman, I have made many speeches in my State and district
in which I have said that if we accept the premise that a black school-
child cannot receive a quality education when placed with other black
children and that an influx of white child is necessary for him to
receive a quality education, then we are by w saying that the black
race is inferior. This we cannot allow, for our Constitution states that
every individual must legally be considered equal. We cannot abide

iany legal presumptions of racial inferiority as are inherent when cne
states that equal education is impossible without racial balance.

The question that presents itself : is thic the only constitutional
amendment that would provide for neighborhood schools ? The answer
is : of course not. However, the wording of this proposed amendment

iis what I prefer because it does make clear that we would consider
students as students, and not assign them according to race, color or
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creed. This is in keeping with the principles of American democracy.
Those who feel that schoolchildren should be forced to attend a certain
school because of their race, color or creed are opposed to this amend-
ment.

Mr. Chairman, some of my colleagnq have told me that they cannot
support this amendment because it N- i let the South off the hook
in some court cases. This is true, it world, and it should. Specifically in
cases where busing is now being carried out under Federal court
order, solely to achieve racial balance, this amendment would outlaw
the practice. But I would like to submit that in the United States, we
need one standard and one standard only. This standard must be ap-
plicable equally in all the 50 States.

Regarding other means, such as passing laws or attaching riders to
bills, it is unfortunate that the Federal courts have seen fit to ignore
efforts of the Congress. A case in point is the Civil Rights Act of 1964
which prohibited the forcing of racial balance through transporting
students or closing schools, saying that this was not intended. I sub-
mitted during the last Congress a bill, H.R. 15162, to establish a stand-
ard of operation for public schools throughout the Nation, to be based
on a policy of nondiscrimination. It met with violent opposition from
HEW because it prohibited the requiring of attendance based on racial
factors, something HEW wants to force on the people. But it, too,
would probably have been ignored by the courts.

I personally believe that any bill which attempts to remove school
matters from the jurisdiction of the courts is doomed to be ineffectual.
The courts have staked their rulings to the equal protection clause of
the 14th Amendment. Removing school matters from the jurisdiction
of the courts does not remove the courts' concern with the 14th Amend-
ment. No more need be said of this.

I have also had thoughts along the lines of legislation authorized
pursuant to section 5 of the 14th Amendment. Such legislation would
state that the Congress affirms that all citizens have equal protection
under the law and that no citizen, by virtue of his race, color, or creed,
would be forced to do something another citizen would not bewould

ito do. This would, by statute, implement "equal protection of the
laws" and would stop forced busing based on race.

What I am saying is that the Congress has constitutional authority
to interpret the Constitution, just as do the courts. Specifically, the
Congress has the right to interpret and then implement pursuant to
section 5 of the 14th Amendment, the phrases of the Amendment,
although we run the risk of the courts disagreeing with our interpreta-
tion, with a conflict between the two branches ensuing. Therefore, I
return to the position that a constitutional amendment is the safest
method.

It has been said that we learn from the past, live in the present and
plan for the future. Let's learn from the past, specifically that part
of the past where we have required attendance based on race. In the
past, it was to maintain a system of racial segregation. To this, the
people rightly objected, protesting the application of race as a de-
terminant of where they could and could not go, and what they could
and could not do.

For the present, let's enact legislation based on our experience from
the past, so that we will not repeat the old mistake of making race,
color, or creed a criterion for an assignment to school.
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Let's plan for the future, as our forefathers planned, a society in
which all are by law treated equally, and where one's race merits him
no special treatment nor makes him the object of discrimination. Let's
treat Americans as Americans and not some as black and some as
white, with race determining where they must go or what they must do.

Let us have a society, Mr. Chairman, in which all Americans are
Americans, not some black and some white, with favoritism, discrimi-
nation, or bias toward none because of race, creed, or color.

I implore you to report to the House, House Joint Resolution 620
or any other proposed constitutional amendment which will eliminate
race, creed, and color as a basis for assignment to public schools.

Chairman CELLER. Thank you very much, sir.
Our next witness is Jamie L. Whitten, our colleague from

Mississippi.
Mr. Whitten, we also welcome you here.

STATEMENT OF HON. JAMIE L. WHITTEN, A U.S. REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MISSISSIPPI

Mr. WHITTEN. Thank you, Mr. Chairman.
Mr. Chairman, I appreciate this opportunii, to appear before you

in support of a constitutional amendment pending before your com-
mittee which would prohibit forced busing of students against the
wishes of the parent or parents.

As you know, I have been in the forefront through the years in
pointingg out the damage which was being done by forced busing in
areas where schools were already open to students of all races, creeds,
and colors.

In this connection the Congressional Quarterly of December 11,
1971, page 2559, carried an article entitled "Busing Opponents: New
Friends in the House." Under the title appear the following
references:

REFERENCES

1971-Anti-busing amendments to higher educationdesegregation aid bill.
Weekly Report p. 2386, 2310, 2276; Preside' t Nixon on busing, p. 1830, 18'_'9;
Whitten amendments to education appropriations bill, p. 1468, 1304, 843, 842 ;-
Supreme Court decision on busing, p. 928; desegregation statistics, p. 199;,
vote 236(T), 239(T), p. 232, 2333; vote 31(T), p. 875, 874.

1970-Whitten amendments to education appropriations bills, 1070 Almanac
p. 266, 264. 262, 260; 144, 143, 142, 141, 133; vote 106, p. 40-H. 41-H; vote 20,
p. 8-H, 9-II; CQ book, Civil Rights ; Progress Report 1970, p. 49-52.

1969-Whitten amendments to education appropriations bill, 1969 Alamanc
p. 554, 553, 549, 548 ; vote 167, p. 78-H, 79-H.

1968-Whitten amendments to education appropriations bill, 1968 Almanac,
p. 603, 600, 598; vote 214, p. 92-H, 93-H.

As is indicated, I offered th Ise amendments on this subject four dif-
ferent times, and they have been enacted into law for 2 successive years.
The amendments appear now as sections 309 and 310 of Public Law
92-48, making appropriations for the Office of Education for the
current fiscal year, as follows :

Sec. 309. No part of the funds contained in this Act may be used to force any
school or school district which is desegregated as that term is defined in title IV
of the Civil Rights Act of 1904, Public Law 88-353, to take any action to force the
busing of students;' to force on account of race, creed or color the abolishment
of any school so desegregated ; or to force the transfer or assignment of any
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student attending any elementary or secondary school so desegregated to or from
a particular school over the protest of his or her parents or parent.

See. 310. No part of the funds contained in this Act shall be used to force any
school or school district which is desegregated as that term is defined in title IV
of the Civil Rights Act of 1964, Public Law 88-352, to take any action to force the
busing of students; to require the abolishment of any school so desegregated;
or to force on account of race, creed, or color the transfer of students to or from a
particular school so desegregated as a condition precedent to obtaining Federal
funds otherwise available to any State, school district or school.

I regret to say that notwithstanding the fact that the Congress
passed these provisions by an overwhelming vote and that they are a
part of the law today, the Department of Education has wholly
ignored them.

Mr., Chairman. I have done all I know to do to get these sections of
this statute enforced. On October 5. 1971. I wrote the President calling
attention to these sections and asking that he direct the Secretary of
Education to see that his Department. which is paid from these funds,
does not violate the clear language. I received almost immediately a
response from an assistant to the President advising me that my letter
would be brought to President Nixon's attention and would be pre-
sented 'to those reviewing specific actions in this field.

On December 6. 1971, not having had a further response from the
President or his assistant, I wrote the President's assistant calling
attention to my letter of October 5, 1971, and again asking for remedial
action and a reply. To date, I have heard nothing from him.

Mr. Chairman, I detail this information as evidence that more than
a statute will be required to stop the courts and the executive branch.
which carries out or enforces the orders of the Federal judges from
choice. from going beyond the clear meaning of the Civil Rights Act
of 1964, and, in my judgment, beyond the authority granted to either
the executive or the judicial branch in the Constitution.

The facts are that a statute should put a stop to forced busing.
However, if the courts would react properly to a statute, the Civil
Rights Act of 1964, Public Law 88-352, 78 Stat. 246, would have held
the courts and the President in check and prevented the present chaos
in many school districts, for that act provides:

"TITLE IV- DESEGREATION OF PUBLIC EDUCATION

"DEFINITIONS
"Sec. 401. As used in this title
" (a) 'Commissioner' means the Commissioner of Education.
"(b) `Desegregation' means the assignment of students to public schools andwitbin such schools without regard to their race, color, religion, or national

origin, but 'desegregation' shall not mean the assignment of students to publicschools in order to overcome racial imbalance...."

Mr. Chairman, you will recall that subsequent to the passage of this
act, notwithstanding this limitation, Department of Education
came out with guidelines which went fair beyond the statute to whichit had to look for authority for such guidelines.

Good lawyer that you are, you know that it is basic that the Depart-
ment of Education did not have authority to write stronger guidelines
than were embodied in the law authorizing guidelines, yet they did.
They got by with this action because neither the President, the courts,
nor the Congress would say, "No."
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This issue has a long history following the Supreme Court decision
later followed by opinions of various Federal judges, and the court of
appeals, which went far beyond the Supreme Court opinion in the
Brown and other cases, setting the Federal judiciary as the final judge
of the well-being and educational welfare of children, even against
belief or knowledge of the parents.

The Circuit Court of Appeals of the Fifth Circuit created that
unbelievable theory that though it was the welfare of the child they
sought to protect, they would act only if his situation originated de jure
but not if caused de factosurely so far as the child's situation is con-
cerned, that is a distinction without a difference.

Mr. Chairman, you and I know if the court's reasoning that all
of this is to protect the child is sound, the manner in which the child
may have gotten into his situation should in no way restrict the court
in granting relief nor j-,:tify treating different children differently,
because their situation came about through different means before they
were born.

I am not going to take up the committee's time in reviewing all
these court decisions nor actions of various Federal judges whn seem
to claim for themselves the divine right of kings. These facts are too
well known to you and your committee to require repetition here.

Again, what I am opposed to is forced busing, busing against the
wishes of parents, where the schools already are open to students of
all races, creeds, or color.

I support these constitutional amendments because the statutes of
which I was the author have not been carried out. which leads me to
believe that a constitutional amendment is required to stop the Fed-
eral courts and to restore the quality of education so essential to our
survival.

I may say further, Mr. Chairman, that we need to pull the Su-
preme Court and other Federal courts back to the place they are sup-
posed to fill within our Constitution.

We all know that the executive 'cidiciai. and legislative branches
were conceived and provided for ae equal and coordinate branches.
For such a system to work, there must be comity of understanding.
Each branch must respect the powers and rights of the other; yet we
have seen the courts usurp the powers of the executive and the legis-
lative branches.

Along this line, Mr. Chairman, I don't believe I could improve on
my discussion of this matter in the debate on the floor on December 22,
1969, pages H12895, H12896, and H12897 of the Congressional Record.
This I repeat at this point.

(The attachment follows:)

(Congressional RecordHouse, Dec. 22, 1969]

Mr. WHITTEN. Mr. Speaker, I am not happy with this conference report.In accepting it we must trust the executive department to make great improve-
ments in many programs and eliminate others. On this we have had some
assurance. There are areas however, where funds must be made avillable, andfor that reason we propose to vote for it.

Turning to the sections where I have been most active, not being a member of
the subcommittee, it is never easy as we review history to understand the reasonfor the fall of empires, especially here it is apparent it came about through
destruction from withinyou might say from self-destruction. It seems to me
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that there is considerable evidence that we are on that road; I would like to
point out here some of the danger signals as I see them.

But first, may I say thanks to all our friends who have stood steadfast and
worked hard through these difficult days of trying to hold the so-called Whitten
amendments. Those of us who live in the sorely affected areas, and know condi-
tions firsthand, appreciate their stand which we know was under pressure.

To those of you who were unable to see just what is happening to us which
of course will spread to you, or who for some other reason were unable to sup-
port our views, we hope you will study this problem for you will learn how serious
this matter is, not merely to one section of the country but to the Nation.

For the Record I would like to repeat the language of these amendments:
SEc. 408. No part of the funds contained in this Act may be used to force any

school district to take any actions involving the busing of students, the
abolishment of any school or the assignment of any student attending any ele-
mentary or secondary school to a particular school against the choice of his or
her parents or parent.

-8r,c. 400. No Vert of the funds contained in this Act shall be used to force any
school district to take any actions involving the busing of students, the abolish-
ment of any school or the assignment of students to a particular school as a
condition precedent to obtaining Federal funds otherwise available to any State,
school district or school."

I offered these amendments to the HEW bill and they were adopted by the
House Appropriations Committee by a vote of 34 to 11. They were retained on
the floor, and the bill containing these provisions was passed by a vote of 158
to 141.

Our friends in the Senate, particularly our Senator Sxxxxis, a member of the
eommitte and our senior Senator Esirrt.srin, made a strong fight, presenting in de-
tail evidence of the destruction of the public school system of our Nation,
at the moment primarily in our section ; that it was unfair to the people of all
races and to the Nation. Nevertheless a majority of the Senate added to each of
my amendments the words "except as required by the Constitution." The vote
was 52 to 37, which leaves it open to Supreme Court determinationthough
that would be no problem if the Court would follow the Constitution as written.

Mr. Speaker. we lost because the Congress reversed itself. Secretary Finch,
speaking for the administration, after our amendments passed the House. and
was accepted in conference, went all out against the amendments, in person,
by the press, by telephone, and telegraph. Of course he changed votes. The
record shows it. As a consequence we lost.

Mr.. Speaker. my amendments protected citizens of all races from being forced
by the Department of Health, Education, and Welfare to bus. from being forced to
close schools. from being foreed to send their children to a particular school
against the wishes of their parents, or to withold funds to make schools willingly
to dose.

What is wrong with thatnothing, and you know it.
Mr. Speaker. the record of the debates on this amendment show that school

after school has been closed ; that there is tremendous overcrowding: that. by a
partial count only. more than $100,000.000 of school facilities are made unavail-
able by order of courts. all in overcrowded districts.

The press is full of such facts. Only last Saturday Columnist Jenkin Lloyd
Jones. under the heading The Dangers of Good Intentions." quoted a dissenting
judge in the noted Jefferson County Board of Education in these words:

-The freedom of the Negro child to attend any public school without regard to
his race or color . . . is again lostnow he must go where the Court tells him. In
one school there are over 1,000 vacant places and five other schools have 800 more
students than they were built to accommodate."

And so it goes over the southeastern part of the United States. And judging
by the way Court-condoned crime has spread. as has Conrt-promoted destruction
of proerty. this destruction of the public schools will spread to you. too.

Look at a leading local paper. the Washington Post. which I shall not otherwise
deseribe. Each day it takes almost a half page merely to list the rapes. murders.
robberies. 3111(1 major crimes; wide!' occurred in Washington alone for the preced-
ing day. and in fine print. too. And the Supreme Courtfavored criminals leiu% to a
public school situation which is perhaps deseribed best by the headlines o, one
of yesterday's leading newspapers. the Daily News: "Doom Still haims1 in
Some Schools During School Hours."
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My friends, we continue to 8y in the face of recorded history, violating not only
the lessons we should have learned from study of other nations but which have
had brought home to us in the United States in recent years.

If we will stop and think we will realize it was our Federal courts, following
or actually getting out ahead of the Supreme Court. which in my section held it
to be all right to prevent the use of property by the owner who worked and
saved to pay for it, but to interfere with the owner running his own business
affairs and thereby actually cause him to lose his property. What was not realized
1y the general public was that when the court takes such a view it becomes a
precedent and that such decisions will be followed in your courts, as are being
'lone today. Such right to a man's use of his property led these law violators to
take property ; and the next step for them, led on by court decisions was not
only the destruction of billions of dollars of property, through the burning of
large sections of Detroit, Cleveland, Washington, and hundreds of cities but a
great loss of human life.

Mr. Speaker, surely we should have learned from that. Next, however. we see
the same Supreme Court holding it is all right for the criminal to be protected
from the police and for the Court to constantly enlarge the privileges of the
criminal as against the authority deemed necessary for the law enforcement officer
for hundreds of years. It has been estimated this restriction of officer rights
occurred in 35 different phases of law enforcement all to the advantages of the
criminal.

Here. too, each time the courts acted, it became a precedent and the result has
been a complete breakdown in law and order, with murder, rape, robbery and
even assassination commonplace in the cities of the Nation. The same Federal
courts. promoted and led on by the Supreme Court. are now destroying our pub-
lic school system. It is time we wake up. If we are to remedy this situation. not
only do we need the amendments which have been defeated in the existing bill ;
but we must put the Supreme Court back in the position provided for it by the
Constitution which was made clear in debate dealing with the Constitution, in
the wording of the Constitution itselfbut was perhaps best described by a
maker 'of the Constitution, Alexander Hamilton in the Federalist papers which
contributed so much to the adoption of the Constitution itself.

THE PLACE OF THE SUPREME COURT

Nit.. Hamilton, one of the framers, described the place of the Court in the
Federalist as follows:,

The Executive not only dispenses the honors but holds the sword of the com-
munity. The Legislative not only commands the purse but prescribes the rules
by which the duties and rights of every citizen are to be regulated. The Judiciary,
to the eontrary, has no influence over either the sword or the purse . , . and can
take no active resolution whatever.

If me are to save a nation from judges who by reason of lifetime appointment
seem to claim almost every right and power, we must stop the members of the
Court from dictating to Congress, the President, and the people. I cannot help
but say, knowing some of the members socially if they were our relatives we
would realize they qualified for welfare homes.

Mr. Speaker, it is up to us to stand up. After all. we are the onesfor we are
the people's branch, we must stand up if a nation is to be saved.

Mr. speaker. under leave to extend my remarks, I repeat a speech I made on
June 18. dealing with this subject in more detail.

I quote :
MR. JUSTICE WARREN VERSUS THE CONSTITUTION

Mr. WHITTEN. Mr. Speaker. recorded history clearly shows that power breeds
the desire to have power and that no dictator ever voluntarily stopped short of
taking it all.

Certainly the action of the Supreme Court on Monday of this week clearly
demonstrates that if you give them an inch they will take a mile. This case.
Powm.I. against McCoRmAcx, et al., might better be styled "U.S. Supreme Court
versus the Constitution. or the abortive effort of the Warren Court to take over
the legislative branch of Government."

Mr. Speaker. there are literally hundreds of questions life in the air following
this decision. It is to be noted that the Supreme Court limited itself to a de-
claratory judgment, merely judging "because the issue was justiciablecaprble
of being juflgedbut left it up to the lower court to 8nd ways and means to have
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the Sergeant at Arms, the Clerk, and the Doorkeeperall employees of the
House of Representativesto seek out and provide an appropriate remedy. Howcan any court claim that they can indirectly control the people's branchtheU.S. House of Representativesby orders to our employees under threat of jail
when the Court sidesteps any claim they could control the Speaker and variousMembers of Congress directly?

Where lies the authority of administering the oath of office of a Member to
serve in a Congress already expired? Where lies the authority for the Sergeantat Arms to pay a Member from funds appropriated for the fiscal year and thefiscal year has expired?

Mr. Speaker, Chief Justice Warren doubtless took great pleasure in overrulinghis successor as Chief Justice, Justice Burgerparticularly since Mr. Warren
was thwarted in his efforts to force the Congress and the President to nameJustice Abe Fortas as Chief Justice only a short time ago. Mr. Fortas has sinceresigned.

CONGRESSIONAL DISTRICTS

Mr. Speaker, any nation must of necessity defend itself at home as well as
abroad. When Mr. Warren and his Court first held that the size and population of
congressional districts were subject to their regulation, I introduced a resolutionand urged the House of Representatives to "thank the Court for its advisory
opinion," on the ground that the Constitution provides that the House is the sole
judge of the qualifications of its Members. I was unable to get such resolution
through the committee and through the Congress. We could see then that to ac-knowledge such power in the Court was to invite a Court takeover in this field.
This happened. First the courts said a population variance which did not exceed
10 percent would be all right. After forcing that goal now the judges say a varia-
tion of as much as 3 percent is too much. Of course, this is thoroughly imprac-
tical and I think in the future Congresses are going to have to seat whom they
wish and tell the Court to stay in its own bailiwick. Letting the Court get by
with its earlier decision on the Congress itself led to the completely out-of-bounds opinion of Monday.

CRIMEBREAKDOWN IN LAW ENFORCEMENT

Let us look to the matter of crime. When the Supreme Court and subordinate
courts set out to say it is all right to let somebody prevent you from using your
propertyto sit-in so that you would lose your businessit disturbed many
people. but many others thought, "So what?" But if they let them prevent the use
of your property, t e next step is to let them take your property ; and the next
is to burn and loot and destroy. We have w:en all these steps taken, beginning
with the original encroachment by the Court of basic rights, until today you are
not safe to be out at night, man or woman, in half of the United States. We are
approaching the conditions of the Middle Ages.

By allowing the Supreme Court and the Federal courts to claim the sole right
to interpret the Constitution, they have virtually set themselves up as a judicial
dictatorship. In an estimated 35 new decisions, privileges of the individual
criminal have been placed ahead of the welfare of the public. The result has
been a complete breakdown of law and order. Murder, rape, robbery, burning
of large sections of our major cities, and even assassinations, have been the
result.

All this, if closely analyzed, comes because we have stood by, both the legis-
lative branch and the executive branch, and let the Supreme Court assume the
sole right of interpretation of the Constitution, a right the court does not have
under the Constitution.

DESTRUCTION OF rustle SCHOOLS

Let us look at our schools. An extensive process of education is absolutely
essential to any continuing society. Our Nation has had one of the finest educa-
tional systems ever known.

In the Brown case, 1954, the Supreme Court said States could not provide for
forret. segregation by law. What has happened since f

By exercising their claim of 'he power to dictate, the Federal courts today
are actually assuming and exercising the right to supervise the operation of local
schoolsopen to all studentsfrom day to (lay and month to month. We see
court orders closing some school buildings, to force students into one building,
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regardless of overcrowding, and setting up quotas in others, directing the hiring
and tiring and assignment of teachers against the wishes of all parents and
forced assignment by race against the wishes of all parents.

Educational funds are withheld under the misguided conception that in some way
this punishes school boardswhen in fact it is the children who are thus pun-
ished. This has happened because so far we have let the courts get by with the
claim that they have the sole right to interpret the Constitution. Yet any study
will show they have no such exclusive power, for under the Constitution the
legislative and the executive branches are equal and coordinate and have the
right to interpret for themselves, where their responsibilities are concerned.

All of this leads up to the fact, Mr. Speaker, that on January 3, 1 introduced
House Resolution 51, providing for a standing committee in the Molise of Repre-
sentatives on the Constitution. This would give us a forum in which we, too,
could interpret the Constitution, and would enable us to hold our own in the
battle for public support. When House Resolution 51 was not voted out by the
committee, I filed Discharge Petition No. 3. 1 now inrc Members to sign this
discharge petition. We then would have an instrument with which to go before
the bar of public opinion. I think it is essential that we take this step and take
it now. I know the Congress, being an equal branch, can ignore the Court or
limit its jurisdiction. I am convinced we will see this Court continue to strike at
the very bedrock of our society unless we act now. They have already destroyed
law enforcement. They are in the process of destroying the public school system,
and in this opinion, they attempt to tear down the people's branchthe Congress,
destroying the separate but equal doctrine and assuming further dictatorial
powers, I think, among other things, we might review the announced statement
by the Chief Justice that he expects to continue on in the Supreme Court
Building, where doubtless he will be continuing his efforts to influence the
Justices in their decisions.

We have had enough of Justice Warren and we are fortunate that he did not
get to pick his successor. It is unfortunate that his first move is to claim the
sole power in the judicial branch to interpret the Constitution, even to the extent
of controlling in effect. the other two branches of Government which certainly
were intended to be and have the power to be joint and coequal.

Again, may I say to my colleagues, I hope you will all sign Discharge Petition
So. 3. Let us establish for us a Committee on the Constitution, for as we all
know, we swear to uphold the Constitution as Members of Congressbut to
uphold it as it is written and not as it might be interprIted by Mr. Warren, Mr.
Douglas, or any other members of the Supreme Court.

We must renew our resolve to return the Court to its proper place so that a
citizen may enjoy the fruits of his labor. and to make certain that the public
interest again becomes paramount. We must again make education the prime
Purpose of our schools by precluding their operation by the Federal courts, either
by the district courts or from Washington. We must set up our own committees
to interpret the Constitution. This I have proposed in House Resolution 51.

Chairman CELLER. Thank you very much, Mr. Whitten.
Our next witness is the gentleman from Louisiana, Mr. John R.

Rarick.

STATEMENT OF HON. JOHN R. RARICK, A U.S. REPRESENTATIVE
IN CONGRESS FROM THE STATE OF LOUISIANA

Mr. RARICK. Mr. Chairman, members of the subcommittee. I cer
tainly welcome this opportunity to testify today as you begin con-
sideration of legislation to correct the inequities of forced busing to
achieve "proper racial proportions," a problem that threatens freedom
in America by dividing our people and demoralizing our educational
system.

Forced busing to achieve theoretical racial proportions is both
morally and legally wrong; it is an abrogation of the basic American
right of freedom of choice and a denial of the rights of the American
citizen to choose the society in which he will live, work, and raise a
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family, a society where he can pass on his heritage and culture in peace
and harmony with his chosen friends.

Forced busing is a practice which, if demanded of adult Americans,
would be immediately condemned and stopped. It is no more moral
for society to apply to children the force which, if is were applied to
adults, men would know as immoral. What charity, what compassion,
what morality is there in forcing a child as we would not force his
father? Anyone can see that to apply such force to American r.dulta
would make our society a police state.

One of the best statements exposing the immorality of busing school-
children to achieve racial balance appeared in the Wall Street Journal
of February 26, 1971. Two key passages of this editorial are worth
noting at this point.

The editorial begins with a very definite statement:
Surely it is time to face up to a fact that can no longer be hidden from view.

The attempt to integrate this country's schools is a tragic failure.
The article concludes with a statement of its principal theme, a

theme that is very relevant to the legislation now before this
subcommittee:

So long as he does not encroach npon others, no man should be compelled to
walk where he would not walk. live where he would not live, share what com-
pany he would shun, think what he would not think, believe what he believes
not.

Mr. Chairman, I ask that the text of this editorial, "Forced Integra-
tion: Suffer the Children," be inserted at this point in my testimony.

(The editorial follows :)

[From the Wall Street Journal, Feb. 26,1971)

FORCED INTEGRATION :, SUFFER THE CHILDREN

(By Vermont Royster)

"Surely it is time to face up to a fact that ran no longer be hidden from view.
The attempt to integrate this country's schools is a tragic failure."

The words of Stewart Alsop in Newsweek will serve as well as any. They are
startling, honest and deeply true. Whatever anyone else says otherwise, how-
ever shocked we may be, we know he is right.

The proof lies in the fact that Congress, in a confused sort of way, has made
it clear that it no longer thinks forced integration is the way to El Dorado. Since
Congress is a political body, that in itself might he evidence enough. But Mr.
Also() has also put the statement up for challenge to a wide range of civil rights
leaders, black and white, ranging from Education Commissioner James Alien to
black militant Julius Hobson. and found none to deny it. Beyond that, we have
only to look around ourselves, at both our white and our black neighbors. to know
that the failure Is there.

But that only plunges us into deeper questions. Why is it a failure? And why
is it tragic? Why is it that something on which so many men of good will put
their faith has at last come to this? Where did we go wrong?

And those questions plunge us yet deeper. For to answer them we must go back
to the beginning. It is the moment for one of those agonizing reappraisals of all
our hopes, emotions, thoughts, about what is surely the most wretched of all theproblems before our society.

A EIMPIZ PROINSITION

We begin, I think, with a simple proposith.a. It is that it was, and is, morally
wrong for a society to say to one group of people that because of their color they
are pariahsthat the majesty of law can he used to segregate them in theirhomes, hi their schools, in their livelihoods, in their social contacts with their
fellows. The wrong is in no wise mitigated by any pleas that society may provide
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well forlhem within their segregated state. That has nothing to do with the moral
question.

In 195.1, for the first time. the Supreme Court stated that moral imperative.
Beginning with the sehool decision the judges in a series of decisions struck
down the legal underpinnings of segregation.

Since emotions and prejudices are not swept away by court decisions, there
were some white people in all parts of the country who resisted the change.
But they were. for all their noise, in the minority. The great body of our people,
even in the South where prejudice had congealed into custom. began the talk
of stripping away the battens of segregation. Slowly, perhaps, but relentlessly.

Then some people---men of good will. mostlysaid this was not enough. They
noticed that the mere ending of segregation did not mix whites and blacks
in social intercourse. Neighborhoods remained either predominantly white or
black. So did schools, because our schools are related to our neighborhoods.
Se did many (other things Not flee:Inge of the law, but because of habit, eco-
nomies. preferenceor prejudices, if you prefer.

Brom this came the concept of "de facto" segregation. This Latin phrase,
borrowed from the law, describes any separation of whites and blacks that exists
In fa et and equates it with the segregation prosrilel by law. The cause matters
lint. These men of good will concluded that if segregation in law is had then any
separation that exists in fact is equally bad.

From this view we were led to attack any separation as de facto segregation.
Since the first attack on segregation came in the schools, the schools became
the first place for the attack on separation from whatever cause. And since the
law had served us well iu the first instance, we choseour lawmakers chose
to use the law for the second purpose also. The law, that is was applied to
eompel not merely an end to Segregation but an end to separation by forced
integration.

It was at this point that we fell into the abyss. The error was not merely
that we created a legal monstrosity, or something unacceptable politically to
With whites and blacks. The tragedy is that we embraced an idea morally wrong.

That must he recognized if we are to understand all else. For what is wrong
about forced integration in the schools is not its impracticality, which we all
now see. but its immorality, which is not yet fully grasped.

Let us consider.
Imagine, now, a neighborhood in Witch 95% of the people are white. 5% of

them black. It is self-evident that we hare here a de facto imbalance. We do
not have legal segregation, but we do not have integration either, at least not
anything more than "Tokenism."

Let us suppose also that for some reasonan! reason, economics, white
hostilities, or perhaps black prejudice against living next door to whitesthe
proportion does not change. The only way then to change it is for some of the
whites to move away and. concurrently, for some blacks who live elsewhere to
move into this neighborhood. One is not enough. Both things must happen.

CREATING AN IMRALANCE

Or let us suppose the proportion does change. Let us suppose that for some
reasonany reason. ineluding prejudic large numbers of white families move
out of the neighborhood. making room for black people to move in. so that after
a few years we have entirely reversed the proportions. The neighborhood becomes
95% blaek. 5c;; white.

Again we have an imbalance, Again we do not truly have segregation. but
call it that, if you wish : de facto segregation. In any event we do not have
integration in the sense that there is a general mixing together of the blacks
and whites.

New suppose that we net from the assumption that this is wrong. That it is
wrong to have the neighhorhmxi either 9-5,7, white or 95% blnek. That the mix to
he "right." must he some partieular proportion.

What action is Why taken? In the first instance, do we by law forcefully remove
some of the white families from the neighborhood so that we can force in the
"proper" number of black families? Or. in the second instance, do we by law
prohibit smite of the white families from moving oat of the neighborhood? If
we do either, who decides who moves. who stays?

The example. of course. is fanciful. We do none of this. No one has had the
politieal temerity to propose a law that would send soldiers to pick people up
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and move them, or to block the way and prevent them from moving. No onestands up and says this is the moral thing to do.
Stated thus badly, the immorality of doing such things is perfectly clear. Noone thinks it moral to send policemen, or the NationPI Guard, bayonets in hand,to corral people and force them into a swimming pool, or a public park or a

cocktail party when they do not wish to go.
No one pretends this is moralfor all that anyone may deplore people's

prejudice -- because everyone can see that to do this is to make of our society
a police state. The methods, whatever the differences in intent, would be nodifferent from the tramping boots of the Communist, Nazi or Fascistic policestates.

All this being fanciful. no one proposing such things, it may seem we havestrayed far from the school integration program. But have we?
The essence of that program is that we have tried to apply to our schools themethods we would not dream of applying to other parts of society. We haveforced the children to move.
There are many things wrong with the forcible transfer of children from

school to school to obtain the "proper" racial mix. It is, for one thing, wasteful of
time, energy and tnone that could better be applied to making all schools better.

To this practical objection there is also the fact that in concept it is arrogant.The unspoken idea it ruts upo1' is that black children will somehow gain from
putting their black skins near to white skins. This is the reverse coin of the worst
segregationist's idea that somehow the white children will suffer from puttingtheir white skins near to black skins.

Both are insolent assertions of white superiority, Both spring l'.om the samebitter seed.
Still, the practical difficulties might be surmounted. The Implied arrogance

might be overlooked, on the grounds that the alleged superiority is not racial but
cultural ; or that, further, both whites and b14..dcs will gain from mutual associa-
tion. That still leaves the moral question.

Perhaps it should be re-stated. Is it moral for society to apply to children theforce, which if it were applied to adults, men who would know immoral? What
charity, what compassion, what morality is there in forcing a child as we wouldnot force his father?

It is a terrible thing to see, as we have seen, soldiers standing guard so that
a black child but cringe in shame that only this way is It done. But at least thenthe soldiers are standing for a moral principlethat no one, child or adult, shallbe barred by the color of his skin from access to what belongs to us all, whiteor black.

But it would have been terrifying if those same soldiers had been going about
the town rounding up the black children and marching them from their accus-tomed school to another, while they went fearfully and their parents wept.On that, I verily believe, morality will brook no challenge.

Thus, then. the abyss. It opened because in fleeing from one moral wrong ofthe past, for which we felt guilty, we fled all unaware to another immorality.
The failure is tragic because in so doing we heaped the burdens upon our children,who are helpless.

NfUST WE TURN BACK?

Does this mean, as many men of good will fear, that to recognize as much, toacknowledge the failure of forced integration in the schools, is to surrender, toturn backward to what we have fled from?
Surely not. There remains, and we as a people must insist upon it, the moral

imperative that no one should be denied his place in society, his dignity as ahuman beiag. because of his color. Not in the schools only but in his livelihoodand his life. No custom, no tradition, no trickery should be allowed to evade thatimperative.
That we can insist upon without violating the other moral imperative. So longas he does not encroach upon others, no man should be compelled to walk wherelie would not walk, live where he would not live, share what company lie wouldshun, think what lie would not think, believe what he believes not.
If we grasp the distinction, we will follow a tragic failure with a giant step.

And, God willing, not just in the schools.

Mr. Riiucx. Forced busing to overcome racial imbalance 'is illegal;
it is, on the face of it. in violation of the law of the land. But what
is the "law of the land?"

1
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We start with the Constitution of the United States, where the law
of the land is defined in no uncertain terms in what is called the
supremacy clause of article VI :

This Constitution, and the laws of the United States which shall be madein Pursuance thereof ; and all Treaties made, or which shall be made, under
the Authority of the United States, shall be the supreme Law of the Land;
and the Judges in every State shall be bound thereby

The crucial provision of our Constitution is :

This Constitution and the Laws of the United States which shall be madein pursuance thereof shall be the supreme Law of the Land
Nothing is provided about Supreme Court decisions being the law

of the land. On the other hand, judges are bound by acts of Congress.
Now Congress has enacted laws pursuant to the Constitution which

are the law of the land. One of these laws goes right to the heart of
our school problems today and points out the usurpation by the
Supreme Court's ruling on busing.

Title 42 of the United States Code, section 2000c-6(a) (2) reads:
provided that nothing herein shall empower any official or court ofthe United States to issue any order seeking to achieve a racial balance in

any school by requiring the transportation of pupils or students from one
school to another or the school district to another In order to achieve racial
bale-ce or otherwise enlarge the existing power of the court to insure compli-ance with Constitutional Standards.

42 U.S.C. 2000(c), definition (b) reads:
Desegregation means the assignment of students to public schools and withinsuch schools without regard to their race but desegregation shall not

mean the assignment of students to public schools in order to overcome racialimbalance.

And then, to make sure that the intent of Congress was not mis-
understood, when the Congress appropriated money to operate the De-
partment of Health, Education, and Welfare, the Members wrote into
that lawin English so plain no one can misunderstanda provision
forbidding HEW to misuse taxpayers' moneys in busing to achieve
racial balance.

The language of the HEW Appropriations Act reads:
No pert of the funds contained in this Act may be used to force busing of

students, abolishment of any school, or to force any student attending any
elementary or secondary school to attend a particular school against the choiceof his or her parents or parent in order to overcome racial imbalance.

I would particularly point out here, Mr. Chairman, that part of
title 42 U.S.C. that specifically provides that no Federal court shall
"otherwise enlarge the existing power of the court to insure compliance
with constitutional standards."

Certainly this passage, which is existing law, calls into question the
Supreme Court's very justification for its actions and equity in the
Swann-Mecklenburg decision.

These laws forbidding the use of forced busing or the assignment
of students to public schools in order to overcome racial imbalance
have never been declared unconstitutional. Therefore, they are the
law of the land, and courts which hold to the contrary are in direct
disobedience of the very law which they have sworn to uphold.

The problem confronting this committee and the Congress is, then,
involved with the relationship between the separate branches of the

i
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Government., It is evident that the Federal judiciary will not on its
own initiotive return to the law of the land. It is, therefore, up to us
the representatives of the people assembled in Congressto restore the
basic right of freedom of choice to the American people and rescue
them from judicial tyranny.

Mr. Chairman, it is worth pausing a moment here to take note of
Jefferson's remarks on the dangers of judicial tyranny. He said:

The Constitution is a mere thing of wax in the hands of the judiciary.
The great object of my fear is the federal judiciary. That body, like gravity.

ever acting, with noiseless foot, and unalarming advance, gaining ground step
by step, and holding what it gains, is engulfing insidiously the special govern-
ments into the jaws of that which feeds theni.

I am sensible of the inroads daily made by the federal judiciary into the
jurisdiction of its coordinate associates, the State governments. The legislative
and executive branches may sometimes err, but elections and dependence will
bring them to rights. The judiciary branch is the instrument which, working
like gravity, without intermission, is to press us at last into one consolidated
mass.

Our government is now taking so stead: a course as to show by what road
it will pass to destruction, to-wit : by consolidation first, and then corruption. its
necessary consequence. The engine of consolidation will be the federal judiciary :
the two other branches, the corrupting and corrupted instruments.

It has long been my opinion, and I have never shrunk from its expression. that
the germ of dissolution of our federal government is in the constitution of the
federal judiciary ; an irresponsible body (for impeachment is scarcely a scarce -
crow), working like gravity by night and by day, gaining a little today and a little
tomorrow, and advancing its noiseless step like a thief, over the field of jurisdic-
tion, until all shall he usurped from the States, and the government of all be con-
solidated into one. To this I am opposed ; because. when all government. domestic
and foreign, in little as in greater things, shall be drawn to Washington as the
centre of all power, it will render powerless the checks provided of one govern-
ment on another, and will become as renal and oppressive as the government from
which we separated.

There are, you are all well aware, steps that we, the elected rep-
resentatives of the people assembled in Congress, can take to cheek
the power of the judiciary and satisfy the cry of the people raiseil
against the use of forced busing to overcome racial imbalance..

There is incontrovertible evidence to indicate that a vast majority of
Americans are opposed to forced busing to achieve some ridiculous
notion of "proper racial proportions." In the Gallup poll of September
1971, the results indicated that 73 percent of the American people
oppose the use of forced busing to achieve some idea of proper racial
mixture.

Only 19 percent indicated that they favored the continued use of bus-
ing, with 8 percent indicating no opinion on this issue. I would daresay
that the number of Ainerieans opposing forced busing has increased
over the past school year with the further implementation of Sann-
Merklenbwrg and the recent Riahmond decision.

One of the means available to the Congress to check ele power of the
judiciary is through constitutional amendment; 146 Members, as of
February 25. 1972, had indicated their support for this approaeli to
the problem of busing through the signing of discharge petition No, 9,
calling House Joint Resolution 620 from the consideration of this com-
mittee. This bill proposes an amendment, to the Constitution reading, in
essence :

No public school student shall. because of his race, creed, or color, be assigned
to or required to attend a particular school.
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I speak today in support of this or similar legislation. I repeat, there
is no need of further laws prohibiting the use of 'wing to achieve
"proper racial proportions"it is already against the law of the land,
clearly stated in incontrovertible language. The problem is caused not
by our laws, but by a Federal judiciary that has virtually ignored the
laws it has sworn to uphold.

Our Constitution, the very foundation of the American system, is
quite clear on the solution to a problem such as thisone sure means
available to the Congress to check the power of the judiciary is through
constitutional amendment, to restate to our friends on the bench that
the people want the Constitution to mean what it says.

I would, in conclusion, again point out that passage of this legis-
lation and eventual ratification as part of the Constitution will restore
the basic right of freedom of choice to the American people and will
protect them from judicial tyranny by restoring to them the basic
right of private property, the right to reap the benefits of ownership
and/or residence in a place of their own choosing.

Finally, Mr. Chairman, I would point out one further effect that
ratification of such a constitutional amendment would have. It would
be an effective curb on such decisions as that rendered in the akhniond
case and suggested in the earlier Atlanta decision wherein the Federal
judge/judges ordered the merger of an innercity school system with
the school systems of surrounding counties, again to achieve proper
racial balance. I am sure that you are all well aware of the f. ,hat
s,tch a decision will, through implementation, force wholesale i. 3ing
of schoolchildren.

Mr. Chairman, I urge you and the members of the subcommittee to
give favorable consideration to House Joint Resolution 62o, or similar
legislation proposing an amendment to the Constitution prohibiting
the assignment of any public school student to a particular school be-
cause of his race, creed, or color. Ratification of such an amendment
which would, I believe, come quicklywould restore the right of
freedom of choice to the American peoplewhich is, after all is said
and done, what America is all about.

I thank you, Mr. Chairman.
Chairman CELLER. Thank yon,-Mr. Rarick.
Are there any questions?
We appreciate your coming, Mr. Rarick.
01,r next witness is the gentleman from North Carolina, Mr.,Wilmer

D. Mizell.

STATEMENT OF HO& ";;ILMER D. MIZELL, A U.S. REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NORTH CAROLINA

Mr. Mum. Thank you, Mr. Chairman.
I am very grateful to you and the members of this committee for

this opportunity to testify on the first day of the committee's hearings
on legislation related to the busing of schoolchildren to achieve racial
balance.

The issue of busing is one that has raised the passions of the Amer-
ican people to feverish levels in the past several months, and it stands
today as perhaps the single most controversial and hotly debated issue
in American political and social life.
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I fervently hope that these hearings which Legin today will be con-
ducted in a spirit of rationality, objectivity, and genuine concern. For
my part, since I am among the first witnesses to testify, I will try tk
help set a general tone of calmness, reason, and accuracy which hope-
fully will characterize the entirety of these hearings.

Let me say at the outset that the vast majority of us who speak in
opposition to cross-busing do not speak as the echoes of past. voices
preaching "segregation forever" or "white supremacy" or other slog-
ans of racial hatred and prejudice. Thank goodness, we as a nation
and as a people have come farther than that.

Certainly, these strident voices can still be heard, but they are not
to be heeded by reasonable men and women. We have heard them be-
fore, and no doubt we shall hear them again, but I don't believe those
voices that would divide us have any influence on the great majority
of Americans today.

Discrimination has no place in our society, and its presence in the
educational process, and its impact on our pursuit if quality education
for all our children, are of great concern to me. and to this committee,
and to millions of Americans today.

Let us first, try to agree on what would constitute the absence of dis-
crimination in our public school systems.

The foundation for this concept would be a commitment to provide
the best possible education for every American child, whether his skin
is black, white, brown, yellow, or red.

That basic commitment would entail an additional commitment to
open-door policies in our schools, allowing parents to send their chil-
dren to the schools of their choice.

Experience and commonsense tell us that most parents, and their
children, would prefer the neighborhood school, where the opportunity
is greatest for a rewarding educational experience.

The closeness to home, the association with friends, the familiar
surroundings of one's own neighborhoodany educator would cer-
tainly agree that these conditions are conducive to learning, especially
where grade-school-age children are concerned.

But commitment to the neighborhood school concept is not enough,
either. A further commitment is required, insuring that every school
in every neighborhood, whether in the inner city, or in the suburb,
or in the countryside, is adequately equir ped, that the facilities are
kept. in good repair, that the teachers are adequately paid and fully

ialified, that. an equitable amount of public funds is spent on eachc regardless of his pace, and that each child is given every pos-
sible opportunity to learn as much and as rapidly as he can.

I think we can agree that the fuifillment of these commitments
would constitute the absence of discrimination, and justas important,
would greatly contribute to quality education.

What, then, would work to the detriment of quality education?
First, a discriminatory policy which prevents children of one race

or several races from enjoying the same educational opportunities as
those enjoyed by children of another race. The courts have correctly
struck down such policies.

But there is another policy, just as detrimental, that has gained great
favor in the eyes of the courts, and that is the policy of establishing
arbitrary racial balance for pupil assignment. This policy is based
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on the assumption that until these balances are reached, educational
quality will be impaired or impossible, regardless of any other
consideration.

But to say that a black child cannot learn unless he is in the com-
pany of a white child, or to say that a white teacher is automatically
better qualified than a black teacher is the most profound kind of
racism there is, and it is the kind the courts are perpetuating today.

This policy of racial assignment almost always involves a program
of massive transportation designed specifically to enable a school
system to achieve those arbitrary balances.

In Winston-Salem, N.C., this program involves putting a grade-
school child on a bus for more than an hour, and taking him 15 to
20 miles away from his home to go to a school where he has no friends,
in a neighborhood completely foreign to him.

And in Winston-Salem, the problems of disruption are com-
pounded by a system, just imposed this year, providing for a change
of school every 2 years after the fourth grade, eliminating any hope
of stability and any concept of school pride so important to a young
person.

Mr. Chairman, I cannot conceive of a plan any less conducive to
quality education or more discriminating against all children than the
one I have just described. But in the past several months, Federal
courts throughout America have demanded that just such plans be im-
plemented in the name of quality education and nondiscrimination.

Citing again the case of Winston-Salem, the largest city in the Fifth
District of North Carolina, which I am proud to represent, 32,220 of
the school syst m's 44,000 students are riding buses this year. About
two-thirds of them are being bused because they live beyond walking
distance of a school, but more than one-thirdmore than 11,000 chil-
drenare being bused solely to achieve court-required racial balance.

One hundred fifty-seven new buses were required to implement that
order. Each of those buses cost $6,300 to buy, and it costs $1,600 a year
to maintain them, without mentioning the additional costs in bus
drivers' salaries. The superintendent of schools there has told me that
this massive busing program now accounts for an annual operating
budget of $1.4 million. That figure represents almost exactly a 100-
percent increase in transportation costs over last year.

Chairman CELLER. Does not that cost include busing all over the
county, particularly in the rural areas where the schools are far distant
and the children are carried in buses to reach those schools for reasons
unrelated to desegregation or segregation?

Mr. MIZELL. The figures I quoted were given to me as the additional
cost and additional requirement for buses to implement the court order
in Wihston-Salem. The overall cost of the busing program is $1.4 mil-
lion. That figure represents a 100-percent increase over what it was
previous to the court order.

In Charlotte, N. C., the city directly involved in the Supreme Court's
busing decision of last April, the busing program costs almost $800,000
to run. The superintendent of schools in that system reported recently
that the first year of busing resulted in a school budget deficit of almost
$650,000.

But North Carolina has not borne the brunt of unreasonable court
decisions alone, nor has the South.
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The school systems serving San Francisco, Calif.; Boston, Mass.;
Pontiac, Mich.; and many other nonsouthern cities are also now under
court order to bus their pupils for racial balance, and all of these cities
are undergoing the same financial strains we have experienced in Win-

ston-Salem.
The Los Angeles, Calif., school system is now under court order_,

subject to appeal, to transport 240,000 children up to 25 miles to attend
school. U.S. News & World Report recently reported that the cost
of this massive program has been estimated by school officials at $180
million over the next 8 years.

And there are numerous other examples and figures one coati cite,
demonstrating the destructive drain on public finances that these mas-
sive transportation programs cause.

But I believe my point has already been made. Financial burdens
already threaten to quite literally destroy hundreds of school systems
throughout the country. The Dayton, Ohio, school system has already
fallen under the weight of budgetary pressures, and others are sure to
follow unless something is done to relieve those pressures.

We read of teachers in many cities striking for higher pay, of school
buildings crumbling in disrepair, and of acute shortages in so many
kinds of educational equipment.

When funds for these pressing needs cannot be supplied even now,
how shall the cause of quality education be served by imposing over-
whelming additional costs for purchasing and maintaining fleets of
new buses?

In our admirable desire to provide a quality ;Allication for all, will
we make. it impossible to provide a quality education for any? This
need notit must notbe the case.

The American people are known throughout the world for their
commonsense, and I think it is highly significant that, according to a
recent Gallup poll, almost 90 percent of the American people oppose
busing to achieve racial balance.

A full 93 percent of my constituents responding to my latest ques-
tionnaire expressed opposition to busing, and every colleague in the
Congress that I have spoken with has told me that e. similar level of
opposition exists in his district.

Mr. Chairman, I believe that the people's will should count for some-
thing in a democracy, and the people's w;11 has been trampled down
along with congressional statutes in the Federal courts' zeal to achieve
racial balances in schools.

The Congress has declared on many occasions that the cost of busing
solely for racial balance is an unwarranted and illegal expense.

Section 407-of the Civil Rights Act of 1964 provides that:
Nothing herein shall empower any official or court of the United States to

issue an order to achieve a racial balance in any school by requiring the trans-
portation of pupils or students from one school to another or one school disi.rict
to another to achieve balance or otherwise enlarge the existing power of the
court to in ure compliance with constitutional standards.

The U.S. Supreme Court ignored that provision of the law in its
Charlotte decision, and the Federal court in Richmond, Va., made an
absolute mockery of it in its decision requiring the merger of three
different school systems to achieve a greater racial balance.

Thus, I believe we have no recourse other than to amend the Con-
stitution to prohibit the assignment of students to schools on the basis
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of race, because it seems obvious to me that if the Supreme Court could
overrule the antibusing provision of the 1964 Civil Rights Act, it can
overrule any other antibusing provision the Congress might pass, short
of a constitutional amendment.

That is the reason I announced last April 20 my intention to intro-
duce a constitutional amendment which states that:

No public school student shall, because of his race, creed or color, be assigned
to or required to attend a particular school.

The language of that amendment is no doubt familiar to the mem-
bers of this committee, since it is the language of the amendment which
has received the greatest amount of publicity and earned the greatest
degree of congressional interest, with more than 140 Members of
Congress already calling for action on this amendment.

As I said on introducing the amendment 10 months ago
Offering an amendment to so honored and cherished and complete a document

as our Constitution is not a step to be taken lightly, or in haste, or without very
good cause.

I believe that very deeply, Mr. Chairman, but I also believe that if
passing a constitutional amendment is the only way we can insure
quality education for all of our children, then we should not hesitate
to pass a constitutional amendment.

The amendment I have proposed is as simple and forthright as I
could possibly make it. The people can understand it, and so can the
distinguished men of the U.S. Supreme Court.

In conclusion, Mr. Chairman, I would like to quote from a column
that appeared in the Washington Post of February 16. The column
was entitled "Massive Busing: A Waste." The writer is William Rasp-
berry, a liberal man and a black man.

He wrote:
It is both evil and illegal to say to a child : "You cannot attend this school

because it is a white school." But how much better is it to say : "You must attend
this school because it is integrated and we need you for racial balance."

This is no brief for a return to the lie of separate but equal.
Mr. Raspberry continued :
It is an appeal for rational priorities, a plea that we make the test of a school

whether it does what schools are supposed to doeducate our children.
The ideal is a situation in which race is irrelevant to assignment. Preoccupa-

tion with mathematical precision is not the way to achieve that ideal.
The amendment I have offered is intended to achieve the ideal of

quality education that Mr. Raspberry shares with me and millions of
other Americans.

The strong opposition to cross - basing transcends political, racial,
ethnic, liberal or conservative linesthe only issue remaining is how
best to eliminate cross-busing from public education in America.

This committee has the opportunity and the responsibility to help set
aright the course of public education in America. It can seize that op-
portunity and meet that responsibility by acting favorably on the
amendment. I have proposed.

The American people are looking to t' ;s committee and this Con-
gress to show that we are responsive to their will, that their strong
voice of protest can be heard where it, counts, and that popular sov-
ereignty still rules this country.
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So let us begin today to chart a clear course that will preserve public
education in America and provide new and improved educational op-
portunities for all our children, without the madness of cross-busing.

This is the people's will and the Congress mandate. Let us act ac-
cordingly, and let us act now.

Mr. Huxoxru. I want to thank the gentleman for his forceful state-
ment. I am acquainted with that article by Mr. Raspberry. I think I
put that in the Congressional Record. I frequently find myself in agree-ment with him, which makes one wonder if he is liberal.

Did he not agree with Vice President Agnew on this busing amend-
ment, and did he not oppose a constitutimal amendment?

Mr. llizELL. Yes, and in my statement I made the statement that
while there are disagreements as to the course we should take to correct
the situation, the overwhelming voice of the people is to correct the
situation and to correct it now.

I think there was one other point on the article that Mr. Raspberry
wrote, and I was not aware that the gentleman had put it in the Con-
gressional Record, but at the close of this article it said, "But only if
we deal with the situation and stop looking for new ways to run."

So we are' ere looking for a solution to the problem.
Mr. HuNGATE. The committee certainly appreciates your help andthat of our other colleagues.
Chairman CELLEIL I would like to ask one question.
In a report prepared by the Commission on Civil Rights on Forsyth

County, N.C., with regard to transportation we find this interesting
comment :

In the 1970-1971 school year, approximately 22,300 students were transported toschool, primarily because they lived further than 11/2 miles from their schools.
Implementation of the current plan necessitates the transportation of between1.000 and 12.000 more students than were transported during the 1070-1971school year.

Earlier the report states:,
"The school board and superintendent have found that a benefit of

the plan is that the school system can obtain maximum utilization of
classroom facilities. The number of mobile units in this school system
has been reduced," and the whole tenor of the report seems to indicate
considerable improvement as a result of busing.

Mr. MIZELL. Mr. Chairman, I understand the chairman of the school
board of Winston-Salem has already been scheduled to appear before
the committee to testify, and I can assure. you that the opposition to the
plan that they are implementing there is overwhelming as recorded by
my questionnaire; 93 percent of the people are opposed. This is all
across the district, not just in Winston-S. alem.

Chairman CELLER. Yes: the chairman of the Winston-Salem School
Board has been invited to testify before this committee.

If here are no other questions, thank you very much.
Our next witness is the gentleman from Florida, C. W. Bill Young.

STATEMENT OF HON. C. W. BILL YOUnG, A U.S. DEPRESEICATIVE
IN CONGRESS FROM THE STATE OF FLORIDA

Mr. Youxa. Mr. Chairman. thank you very much.
I appreciate the opportunity to appear before this House Judiciary

Committee today in behalf of Howe Joint Resolution 600, a proposed
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constitutional amendment I introduced last April 29 in an effort to pre-
serve our neighborhood schools and head off what could become one of
the greatest social crises this Nation has ever faced.

The forced busing of America's schoolchildren, as mandated by the
Federal courts, could tear this Nation apart. Across our land, angry
parents are picketing, demonstrating, even in one unfortunate in-
stance burning school buses in an effort to draw attention to their frus-
tration. Communities are voting down school millage requests thatwere
routinely approved in years past. Last fall the people of Pinellas Coun-
ty, Fla., my home district, who have always provided generous fi-
nancial support for our schools, for the first time in memory voted
do a school millage request simply because of the forced busing
issue.

The concern of parents in seeing their children uprooted from their
neighborhoods and forced to travel long distances merely to satisfy
the caprices of some judge is certainly justified.

Thousands of letters have poured into my office in opposition to
forced busing to create an aribtrary racial balance in the Nation's
classrooms. Other Congressmen, I am sure, have had the same experi-
ence. And these letters graphically demonstrate that this is not a racial
questionblack parents don't like forced busing any more than
whites. Nor is it a philosophical or politi tl questionRepublican or
Democrat, conservative or liberal, the people of America want to keep
their neighborhood schools.

In my home State of Florida, every suggestion that Florida A. & M.
University in Tallahassee, a Negro school, be merged with Florida
State University, also in TallaIrssee, triggers howls of opposition
from people of both races and especially blacks.

Uprooting children from their neighborhood school destroys a vital
part of their education. Forced to spend hours riding a schoolbus,
many children lose out on opportunities to become part of the Boy or
Girl Scout troop, play in the band, be a cheerleader, participate in foot-
ball and baseball, join service clubs and take part in all the extracur-
ricular activities that prepare them to function meaningfully in our
society.

The Congress repeatedly has opposed forced busing and affirmed its
determination to preserve neighborhood schools. The antibusing
amendment to the 1964 Civil Rights Act prohibited massive busing
to create an artificial racial balance in the schools. The Congress re-
peatedly has prohibited using Federal funds for busing m approving
appropriations to education.

President Nixon has affirmed his commitment to preserving neigh-
borhood schools, and recently set up a Cabinet-level committee to ex-
plore ways to achieve this end in view of the continued efforts of our
Federal courts to turn our classrooms into laboratories for social
experiments.

If the Congress wants neighborhood schools, and if the executive
branch wants neighborhood schools, where then is the problem ? The
problem is within our Federal courts. Elected by no one, some Federal
tudges act as laws unto themselves, and under our system they are not
answerable to the people for their performai

Now it is up to the Congress to act. As elected representatives of
the people, we must take the operation of our schools out of the hands
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of the judges and return the classrooms to our teachers. Our class-
rooms must be preserved for educationnot social experimentation.

We nutst cchient the right of all American youngsters to attend
their neighborhood school into the basic document of this country,
the Constitution. I regret such a major step is required, but we must
act because of the capricious attitude of the courts. In Jacksonville,
Fla., for example, the people voted overwhelmingly last December for
an amendment against forced busing, similar to the one passed in the
House the previous month. Seconds after this popular vote, the Fed-
eral court voided the people's decisionletting us know that, in the
view of some judges, the courts and not the people really run this
Nation.

My proposed constitutional amendment simply states that
The right of students to attend the public school nearest their place of

residency shall not be denied or abridged for reasons of race, color, national
origin, religion or sex.

I don't believe anyone can quarrel with a freedom as hasic as th;s.
Chairman CLIA.En. Thank you very much, sir.
Our next witness is Mr. LaMar Baker. of the State of Tennessee.
Mr. Baker.

STATEMENT OF HON. LaMAR BAKER, A U.S. REPRESENTATIVE IN
CONGRESS PROM THE STATE OF TENNESSEE

Mr. BAKER. I thank you. Mr. Chairman. for the privilege of testify-
ing before the House Committee on the Judiciary in support of
Trouse Joint Resolution 646.

I am a cosponsor of this legislation aimed at amending the Con-
stitution to make it illegal to assign or require any young person to
attend a particular public school because of race, creed. or color.

The determinations of our Federal courts which order mandatory
busing of students to achieve, a racial balance in our schools have be-
come a matter of d.ep concern to a great portion of the population
of this Nation.

In 1951. the decision of the Supreme, Court ruled against discrimina-
tion in assignment of students to schools because of race. creed. or
color. This abolished the system of dual school facilities for each race.
The separate but equal doctrine was knocked down.

Today. in the district which I represent. I find a minimal opposition
to quality education where members of different races participate in
this common pursuit.

The Civil Rights Act of 1994 proclaimed the right of opportunity
for an integrated education to everyone. The presumption here was
that this constituted the highest quality education available.

But in 1971, the Supreme Court decreed that mandatory busing of
students to achieve a numerical racial balance was a proper way to
execute the law. This appears to be in 'conflict, with the 1954 ruling.
because many young people will be required to attend certain schools
due to their color.

Because of the strong opposition to the mandatory aspects of the
busing question, I have been active in the fight to rectify this problem
for many, many months.



49

I have reached the conclusion that the Supreme Court and the Fed-
eral courts are ruling on the basis of decisions as to the constitution-
ality of certain actims. The rulings have been handed down stating
that, according to the Constitution in its present form, mandatory
busing is a proper acts

Therefore, it is my cons;ared judgment that the only relief for
the public rests in a clarification of the Constitution in the form of
an amendment. In my home city of Chattanooga, Tenn.. the city school
board is under a Federal court order to bus students to achieve racial
balance in our schools.

The airing system has been the design by which our school board is
proceeding. Here, children are exchanged between two sections of
the city. Pupils in grades one to three from one area are bused one way,
and those from grades four to six from the paired area go the opposite
way. The junior high school students in grades seven to nine, are
assigned on another basis so that numerical racial balance is achieved.

Thus, a mother with three children in grades two, five, and seven can
very easily find I hem in three separate localities. This works a real
hardship on students who want to participate in extracurricular ac-
tivities, such as athletics, band, programs, and so forth.

Also, the mother finds herself accepting an unusual burden in at-
tempting to participate in Parent-Teacher Association activities in
three different localities. And, if sickness or some emergency arises
on the part of one cr. all children. she will experience unusual incon-
venience in accommodating the needs of her youngsters.

A group of citizens in Chattanboga, Tenn., filed a suit to prohibit
our city government from spending any tax funds to implement the
mandatory provisions of the Federal court order. The case wr,s heard
by Judge Joe Hunter, who found in favor of the plaintiffs and ordered
the city of Chattanooga to cease and desist from spending city moneys
raised by the taxes of the citizens for the purpose of mandatory
busing.

Judge Hunter stated :
The concept of forced busing to achieve racial balance violates the laws of

reasoning and even sanity. It endangers and jeopardizes the health and lives of
hundreds of small children. It creates unbelievable traffic conditions. It gets
small children out before daylight to go to school.

It is distuibiiig the minds of citizens and their tranquillity. It disrupts the
neighborhood's whole concept of the American way of life. and it depreciates
quality education. In addition to being illegal, it is feared and despised by the
vast majority of people in th nation, and in the opinion of this court, it should
not be allowed.

Judge Hunter had ruled that this expenditures of public moneys
for the purpose of mandatory busing to achieve racial balance is in
violation of statutes of the State of Tennessee and of Federal laws.

Recognizing the dissatisfaction of a great many of my constituents,
T want to read to you a letter which I received from a good friend of
mine in Chattanooga, 'renn. It expresses in a vivid and dramatic man-
ner a problem which has come to him and to his family.

JANCART 21. 1972.
Hon. LAMAR ItARKR,
I',S, ronyrrxxman. State of Tennes.o.r.
WaRbinglon.

DEAR 1..M Alt:' The afterliOoll of January 19. as my son Robert was leavtag
Brainerd High School, he was assaulted by a black student, who is "bused"
in front another neighborhood.
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My son is studying religion and music and plans to go into Youth Ministry.
He would not start a tight, nor would he fight back, certainly not when sur-
rounded by blacks as he was at that time this trouble erupted.

A small Negro teenager tried to start a fight with Robert when they bumped
in a doorway, and my son, refusing to fight, tried to walk away even though
he was struck twice.

Another black, a large fellow, accosted Robert and asked, "What are you doing
to my friend?" and hit Robert in the face, splitting his upper lip with a ring
or some object. The cut goes up inside his jaw far enough to require plastic
surgery.

We are not certain yet whether or not he will lose one of his teeth, and his
nose may be broken. The black that hit him has been in trouble several times.

My son is in a good deal of pain, cannot eat due to a swollen mouth and had
to miss two days of school, one of which covers semester examinations. He is
afraid for the safety of a friend who identified the assailant.

Brainerd High School was at one time a quiet institution where teachers and
students went about their tasks of educating young people. Today, in spite of
having the best principal in the city school system, this school is a jungle where
students are afraid to go to the restrooms.

The girls are afraid to stand in line in the cafeteria, so they have to bring
their lunches. What happened to my son happens to several students a year.I am fed up with this outrage and plan to sell my home at the end of this
school term and will move far enough into North Georgia where I will not haveto worry about a Federal Judge consolidating several counties on the stateborder into one school system.

My family has always tried to be good citizens, and we are not racists, but
we cannot stomach any more of the outrage that the Federal Courts are sub-jecting our young people to. I have no respect whatever left for our federal ju-
diciary, and I have just about lost hope that we will ever again have a govern-
ment based on Constitutional law.

I know that you are opposed to busing and I hope that you can use what has
happened to my boy as an example of what busing is bringing on those children
of us who are not financially able to send our children to private schools.

Cordially,
RAYMOND D. PAYNE, Jr.

I am confident that a vast majority of the people of this Nation are in
opposition to mandatory busing of our students for the purpose of
achieving a numerical racial balance. This position is sustained by the
results of a Gallup poll whichwas taken about November 1, 1971.

The question was asked, "In general, do you favor or oppose the bus-
ing of Negro and white children from one school district to another ?"
The respondents, by region, replied as follows : In the East, 77 percent
were opposed; in the Midwest, 77 percent were opposed; in the South,
82 percent were opposed; and in the Far West, 72 percent were-
opposed.

The average nationwide reveals about76 percent of our population is
in opposition to this decision which has been handed down by our Fed-
eral courts.

At this point, categorically taking no exception to the Federal court,
it is my considered opinion and my judgment that if 76 percent of our
people oppose or support a particular action, regardless of its own
merits, our obligation as Representatives of our people is to do our
best to enable their will to be worked.

To clarify the constitutional intent so there can be no misunder-
standing on the part of our Supreme Court. Justices, I vigorously sup-
port the amendment contained in House Joint Resolution 640 or lan-
guage similar thereto which accommodates the purposes and the desires
of the American people.



51

Mr. Huso.m. I want to thank my colleague for his statement.
In line with the sentiment reflected in the poll, would the gentle-

man think that 76 percent of the people preferred to return to the
separate-but-equal doctrine? If so. do you think we ,,hould adopt such
an amendment?

Mi. BAKER. I don't think they would prefer to return to the sea-
rate-bnt-eqnal policy. They are opposed to the mandatory provisions
developed through the court decisions where their freedom and dis-
criminatory provisions come into play.

Mr. IhrxGATE. I did not make my position clear. I said if they did,
do von think we should?

Sir. BARER. I don't think we should, and I don't think in our sec-
tion of the country our people want to return to separate but equal. I
realize a great deal of pull and push has taken place in the past, and
a great deal has been necessary to accomplish equal opportunities for
the races, but I don't think this element exists in my district.

Mr., HuNGATE. Thank you, Mr. Chairman.
Mr. McCLottY. The gentleman from Tennessee as well as the other

witnesses have explained the problems in particular States and dis-
tricts created by court decisions. My attention has been called to an
editorial in the reputedly conservative Wall Street Journal which
suggests the lack of wisdom of a constitutional amendment and con-
cludes, "rhe host source of a respectable antibusing rationale, one that
both preserves the idea] of racial justice and avoids the impasse into
which the issue seems to be headed, is the courts themselves."

Do you fed that the courts. either through the net:ditto- appeal in
the Rich/nolo/ case or other po:.sihle decisium,;, miglit voilaay this and
obviate the need for any constitutional amendment or further legisla-
tive action?

Mr. BAKEn. In my judgment, and I am not an attorney, I don't .con-
sider that the Richmond case properly addresses itself to our prob-
lem. I consider that the lliehmond, case involves more the sanctity of
jurisdictions. rather than the mandatory busing question.

Here, as I understand it, we have taken three separate jurisdictions
and have said that we must merge our efforts. regardless of the de-
sires of the governmental authorities within these jurisdictions, and
move at the behest of the Supreme Court edict.

If we did that, we destroy a great many more things than just our
school system. I feel that the, mandatory problems which are present
must be rectified. I have included in this testimony a letter from a
friend in my State which I hope, the committee will read, because it
points up the real problem that exists in our conununities so far as
the difficulties from different backgrounds being breed together and
creating- a situation that is untenable.

Mr. McCr.onY. In other words, you fee] that the busing requirement
has caused so many diverse and multiple problems that the only way
to correct, it is through a constitutional change ?

Mr. 'Winn. That is my judgment.
Chairman CF,LLEH. Thank you very much.
Our next witness is the gentleman from California, John G. Schmitz.
We will be pleased to hear from you.

80-449-72---5
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STATEMENT OF HON. JOHN G. SCHMITZ, A U.S. REPRESENTATITE
IN CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Scrnfrrz. I would like to take this opportunity to thank the
committee for inviting me to testify on H.R. 10614, which I introduced
last year. This is not a constitutional amendment but a statutory
change.

Mr. Chairman and members of the committee, during most of our
history it was our proud, and in large part justified, claim that we had
a government of laws and not of men. Our Federal and State statutes
were adopted after open, public debate in legislative bodies whose
members were elected by the people and responsible to them. Once en-
acted, they were then applied to specific cases by the courts in accord-
ance with rational, well-understood, and essentially unchanging prin-
ciples of legal interpretation. The judges task was not to make law,
but to find it.

This did not mean that nothing in the law could change. Congress
and the State legislatures coidd pass new statutes at any time, so long
as they were in harmony with the Constitution; and the fixed prin-
ciples of legal interpretation could be, and were, used to build whole
new structures of case law in new situations created by advancing
technology, such as those arising out of the widespread use of the
automobile.

Such was the system we had : the rule of law. Very few lawyers.
legal scholars, or even the most enthusiastic apologists for today's
courts, would claim that we have that system any longer. It, has been
replaced by the practice of deciding each case on the basis of each
individual judge's vague and often ideologically bent concepts of
what is fair and socially desirable.

The appointment of Federal judges for life, the many marks of
special honor and respect accorded to a judge, and the atience of any
direct political check on judicial authority, all grow out of the old
assumption that judges find law, not make itthat they are primarily
legal scholars rather than world changers. It becomes increasingly
difficult to justify maintaining these special privileges when judges
become activists competing with our elected lawmakers by. in effect,
enacting laws that Congress has refused to pass.

Our Founding never intended that the Federal courts should
be a law unto themselves. They wrote into the Constitution itself a spe-
cific and very important limit to the power of the courts, which appears
in article III, section 2, as follows:

In all cases affecting ambassadors, other public ministers and consuls. andthose in which a state shall he a party. the Supreme Conti Nhnl I have original
jurisdiction. In all the other cases before mentioned, the Supreme Court shall
have appellate jurisdiction, both as to law and fact, with such exceptions and
under such regulations as the Congress shall make.

This particular provision of the Constitution applies not only to the
Supreme Court but also to all other Federal courts, since they are es-
tablished undttr the same authority that prescribes the jurisdiction of
the Supreme Court. That authority is a vote of Congress. Congress
has, therefore, the power to specify the kinds of cases which may be
heard in Federal courts, and the kinds which may not be heard there.

Speaking on the floor of the Senate just last week, February 23, Son-
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ator Ervin of North Carolina, justly renowned for his mastery of con-stitutional law, explained in detail the nature and scope of the author-ity over the courts given to Congress by article III, section 2, and con-firmed by the Supreme Court itself in the landmark case, never subse-quently challenged or overturned, of Ex parte MoCardle (1868). Heread into the record a list of no less than 77 statutes compiled byCharles Doyle, legislative attorney for the Library of Congress, inwhich Congress has used the power granted by article III, section 2,to limit or otherwise prescribe the jurisdiction of Federal courts. Soit can hardly be claimed that the use of this power is new orunprecedented.
The subject of your hearing today concerns perhaps the most flagrantabuse of the present comprehensive authority of the Federal courts:the power they have assumed to order the compulsory busing of school-children for purposes of racial integration. Such busing is racism ina new form, the product of an intolerant, totalitarian elitism whichmoves other people's children around vast metropolitan areas likepawns on a chessboard, to obtain the sociological mix most satisfying tothe dominant academic and bureaucratic cliques of the moment. It isoffensive to white and black citizens alike. Every survey shows that adecisive majority of the people and their elected Representatives donot want it. Yet Federal courts are imposing it.
In its decision last April in the case of Swann et a?. v. Charlotte-Mecklenberg Board of Education, the Supreme Court not only readinto the Constitution a power for a single Federal district court judgeto set school attendance rules for an entire citya power which couldnot by the remotest stretch of the imagination be conceived as havingbeen in the minds of the Founding Fathers when they drafted theConstitutionbut overturned the explicit language of that Court'sown historic Brown v. Board of Education decision declaring that newschool attendance areas should be "compact units." When the Su-preme Court begins to override not only laws passed by Congress, notonly long-established legal precedents, but even its own recent andbest-known rulings to advance its sociological objectives it is headingstraight for tyranny or chaos.
The logical, indeed inevitable, next step came January 10 whenFederal District Judge Merhige in Richmond, Va., decreed the com-pulsory busing of schoolchildren in the Richmond area across countylines. All past busing decisions had involved only school attendancezcres or requirements within a given school district or the limits of aparticular city. The claim was always made that the school districthad 1.eliberately set up its attendance zones so as to promote racialsegregation.
But in Eastern States like Virginia, the counties were set up beforethere were any public schools, so there can be no possible basis for

claiming that county lines there were drawn for the purpose of racial
discrimination. Judge Merhige appears to have felt that the Stateof Virginia should have changed or ignored its county lines in orderto meet the demands of persons dissatisfied with the racial mix inschool distracts resulting from those lines. Because the county lineswere left as they had always been, he simply ordered a new schooldistrict to be set up disregarding them, in which 78,000 of 104,000schoolchildren will be bused into and out of downtown Richmond,from and to the suburban areas of neighboring counties.
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Many of those people who are sincerely convinced that racial dis-
crimination is a great evil appear willing to push for what they ought
to realize are almost limitless evils in trying to wipe it out. American
parents who have spent thousands upon thousands of their hard-
earned dollars to give their children a better environment outside our
vice and crime-ridden urban areas have an absolute natural right to
keep their children from being dragged back by force into the cities
so full of danger for them. They are looking to us to protect that
right.

One means proposed to protect that right is a constitutional amend-
ment to override the forced busing decisions. I have supported and still
support such an amendment. However, we should realize that its words
and meaning, no matter how explicit, could be twisted by the same
courts and judf...>s responsible for the situation in which we now find
ourselves. It would be best of all to get the Federal courts out of this
issue altogether, where they never belonged, by depriving them of all
authority and jurisdiction to order the assignment of any child to any
school on the basis of his race alone.

My bill, H.R. 10614, which is before this committee, would remove
from the jurisdiction of the Federal coumi s any case or appeal "which
relates to assigning or requiring any public school student to attend a
particular school because of his race, creed, or color."

The approach to this critical problem taken by my billan approach
not widely discussed until recentlyhas now become an idea whose
time has come. It has been the subject of two very close votes on the
Senate floor and is virtually sure to be considered in the future on time
House floor as well. The Judiciary Committee has a solemn obligation
to the House to give it full and thorough consideration, and I most
strongly urge the committee's approval of this statutory limitation of
the jurisdiction of the Federal courts.

As an addendum to my prepared testimony here, I would like to
plug a loophole in the printed version of my bill which legislative
counsel added, which at the time I introduced it did not seem as signifi-
cant as it does at the present time.

I would request that in the last sentence a period be put after the
word "Act" on line 21, page 2, and that the last three lines be deleted.
This is, in effect, a grandfather clause which would allow the Supreme
Court to decide. any busing case now filed in a lower court, and would
be a loophole you could drive a truck through in my bill.

If this committee feels, as I hope it will, that they would like to act
on this bill, I would request that those last three lines :Je deleted.

Chairman CELLER. Are there any questions ?
Thank you very much, sir.
I wish to thank the members of the committee for their attendance.
We will now adjourn until tomorrow morning at 10 o'clock.
(Whereupon, at 12 :25 p.7- the committee was recessed, to reconvene

at 10 a.m, Tuesday, Februqt:i '40, 1972.)
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TUESDAY, FEBRUARY 29, 1972.

HOUSE OF REPRESENTATIVES,
Suncommirm No. 5 uP TIIE

COMMITTEE ON THE JI-DRIARy,
-Washington,- D.C.

The subcommittee met at 10 a.m., pursuant to recess, in room 2141,
Rayburn House Office Building, Hon. Emanuel Celler, chairman,
presiding.

Present: Representatives Celler, Brooks, Hungate, Jacobs, Mc-
Culloch, Poff, Hutchinson, and McClory.

Staff members present : Benjamin L. Zelenko, general counsel;
Franklin G. Polk, associate counsel, and Herbert E. Hoffman, counsel.

Chairman CELLER. The meeting will come to order.
The Chair wishes to place in the record the comments of a number

of nationally recognized constitutional law scholars on House Joint
Resolution 620. The scholars have uniformly expressed reservations
about the proposed amendment. They stress that the ostensibly simple
language of the proposal is in fact susceptible to at least f' r distinct
and contradictory interpretations.

For example, the amendment could strengthen the line of Supremo
Court decisions from Brown v. Board of Education (1954 through
Swann v. Charlotte-Mecklenburg Bd. of Ed. (1971). In this reading
it would prevent erosion of those decisions that might result from
changes in personnel on the Supreme Court.

Or. the amendment may be interpreted as going beyond the present.
state of the Supreme Court decisional law to outlaw de facto school
segregation; that is, segregation not expressly compelled by official
State action. Unlike the 14th Amendment, the proposed language of
House Joint Resolution 620 contains no reference or limitation to State
action.

A third possibic construction is that the amendment forbids racial
assignment of pupils except as required by the equal protection clause
of Ihe 14th Amembnent. This interpretation would harmonize. the 14th
Amendment, and the proposed amendment. Such reconciliation of pos-
sibly inconsistent provisions is not uncommon in constitutional adjudi-
catnm.

Finally, the proposed amendment may be intended as a partial repeal
of tile equal protection clause of the 14th Amendment insofar as racial
discrimination in public education is concerned. TTI this view its aim
would I,e to eonstitutionalize the so-called neighborhood school. How-
ever, assignment of students on the basis of geographic convenience may
in many communities constitute assignments on the basis of race and,
thus, the amendment. %% mild be self-defeating. As some commentators

(55)
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have suggested, the formulation of the proposed amendment is the leastlikely technique for insulating the neighborhood school assignment
from judicial revision or review.

(The documents referred to follow :)
DUKE UNIVERSITY,

SCHOOL OF Lew,
Durham, N.C., January 17, 1972.Hon. EMANUEL Cam,

Chairman, Committee on the Judiciary,
House of Representatives, Washington, D.C.

DEAR CONGRESSMAN CELLER: In resnonse to your request of January 6, 1972,I am submitting the following comments on H. J. Res. 620 which proposes toamend the Constitution by adding the following sections :Section 1. No public school student shall, because of his race, creed, orcolor, be assigned to or required to attend a particular school.
Section 2. Congress shall have the power to enforce this article by appro-priate legislation.

As no hearings have yet been held, the intention and proper construction ofthis proposed amendment are necessarily uncertain. As I mean to indicate indetail, moreover, the language of the proposed amendment is readily susceptibleto widely differing interpretations, any one of which might be finally renderedby the Supreme Court, with consequences very different from those imaginedby some members of Congress.
Nevertheless, as the proposed amendment has been introduced within a yearof the Supreme Court's unanimous affirmance of Swann v. Mecklenburg County,and as it has been proposed in a time of considerable public unease regardingthe judicial enforcement of equal protection derived from the Court's earlierunanimous Opinion in Brown v. Board of Education, its principal objective maybe that of establishing a constitutional exception of the means which federalcourts have held to constitute an appropriate remedy to redress systematic racialdiscrimination by government against the equal rights of Negro school children.Specifically, I suppose that it is meant to forbid federal courts to consider therace or color of any student in fashioning a judicial order affecting schoolattendance, whether or not that order is otherwise determined by the courtto be iequired as an essential means of assuring school children equal educationalopportunities previously denied them in violation of the fourteenth amendment.Respectfully, I believe that the proposed amendment is uniquely ill-advised.First, its disingenuous coloration, i.e., the manner in which it is worded, issystematically misleading. Second, and closely connected with the manner inwhich the proposal has been framed, its capacity for radically different kinds ofjudicial interpretation is so enormous as to leave utterly uncertain its ultimatepractical consequences. For reasons more fully explaiii.ti hereafter, moreover,the amendment as propo-ed is in fact exceedingly unlikely to have any effectupon the authority of a federal court to reluire pupil c,,signments to schoolsother than those within their neighborhoods. In short, one of the least likelyconsequences of'" amendment is that of insulating the a ;signment of childrento rOeilliereood schools from judicial review and revision. My reasons for the:xconclusions are set forth in the three followin,; sections.

I. PLAVSIDLE CONSTRUCTIONS OF THE PROPOSED AMF.ND1fEN1 WHOLLY IN ACCORD
WITH SWANN

i'r^In one point of view, the proposed amendment might well be interpretedas nothing more or less than the explicit constitutionalizing of federal courtdecisions previously derived from the more general provkions of the fourteenth
amendment. Wholly consistent with its language. it can be construed to provide
that no department of government, incluoing of course a local school board. maystructure any public educational system to achieve racial apartheid or to relatethe assignment of students to any standard wii s would result in his attendanceof a school racially segregated as the consecitu ace of prior governmental racial
discrimination involving that standard. The use of any standard compelling astudent to attend a particular school, where the standard itself is one involving
prior governmental discrimination based on race, would thus be declared invalidas a violation of this exi .iclt amendment.



Far from prohibiting busing, and far from insulating neighborhood school
assignments from judicial review and modification. however, the amendment
as thus construed would have no effect on either of these other than to confirm
their correctness. The only question in each such case would be for the court
to determine whether a student has been assigned to a school according to some
standard which reflects either current or past governmental racial discrimina-
tion, so that his attendance in that racially segregated school must in fact be
seen as segregation "because of his race."

That this explicit provision in the Constitution, as thus construed. would not
at all "constitutionalize" the neighborhood school basis for recairing attend-
ance at a particular school can readily be seen. Indeed, that it would forbid such
basis for assigning attendance is also apparent in every instance where the
student's "choice" of neighborhood was itself dictated by governmental action
based on race. That there has been such action which has had a continuing effect
in many communities, North as well as south, is not difficult to establish.

To select only the most obvious and demonstrable examples, it is well known
that government at all levels, federal as well as state and local, hc.s in the past
utilized its power to compel racial segregation by neighborhood. Such action
includes the explicit policies of the VA, FHA, and FNMA which continued into
the 1.)50s to limit the availability of federal insurance on home loans to persons
of the same race as that which predominated in the neighborhood in which they
sought to purchase a home. It includes as well the actions of state governments
in enforcing racially-restrictive covenants limiting the choice of housing avail-
able to Negroes and excluding them from entire neighborhoods solely because
of their race. It includes also the myriad decisions of local school boards and
other departments of state government in school site selections, the particular
selection having been made to maintain a deliberate racial predominance of ex-
clusivity if students assignable to that school because of the location thus
selected.

Against the background of these and other deliberate goiernmental actions,
the subsequent assignment of students thus restricted to a given neighborhood
because of their race could not be made to the neighborhood school. Consistent
with the language of the proposed amendment, the courts would be called upon
to enjoin any such assignment as one requirirg attendance of the particular
school "because of the race" of the student so assigned.

In suggesting this surprising construction of the proposed amendment I should
note in passing that it has ample precedent and analogy, as well as that it is
of course the concrete constitutionalizing of Swann and subsequent decisions
which have applied it generously. On the same kind of analysis exactly, the
Supreme Court has already found that the use of an apparently nonracial stand-
ard is forbidden to government when in fact it is specifically identifiable to past
governmental racial discrimination immediately related to that standard. Thus,
in the Gaston County case, the Supreme Court ,tuite properly found that persons
otherwise eligible to register to vote could not be disqua'-fied by the use of a
literacy test which was not racially discriminatory on its ...ice or in the manner
of its administration. Rather, use of that standard was forbidden in a county
with a prior history of racial discrimination in public education which itself
significantly contributed to the lower incidence of literac :. of those victimized
by that discrimination. In this sense, the use of a literacy test contained within
itself "built in" discrimination against Negroes which resulted in their inability
to vote "because of race" as discriminatorily utilized by prior governmental
action. Their disqualification attributable to that action was thus itself dis-
qualit.cation "because of their race" as employed by government. Identically,
the assignment of Negro children to a racially segregated school which they are
compelled to attend because of the combination of "neighborhood" assignment
plus prior governmental )ction restricting them to that neighborhood because of
their race. is forbidden.

The unexceptional nature of this construction and analysis is older still. Even
in I566, as the fourteenth amendment was then under formulation, the House
Majority Leader recognized that as it would be racially discriminatory to dis-
qualify a Negro from voting explicitly because of his race, so it would be equally
racially discriminatory to disqualify him for lack of sufficient property if, at
the same time, governmental action barred hint from acquiring property:

Mr. FARNSWORTH. Suppose the State of South Carolina should provide by
law that no Negro should hold real estate.

Mr. STEVENS. Then the amendment operates.
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(Cong. Globe, 39th Cong., let Sess. p. 376)

Exactly in the same manner, school assignments based on neighborhood, where
government itself has previously assigned that neighborhood on the basis of
race or where it has located schools to perpetuate neighborhoods on the basis
of race, are clearly forbidden. To the extent that the proposed amendment would
explicitly affirm this determination, I see little basis for taking exception to it.
Given that construction of section 1, the compatible construction of section 2
of the proposed amendment would follow a similar course: to establish in Con-
gress the authority to "enforce" this effect of section 1 by "appropriate" legisla-
tion, i.e., to repose in Congress a useful authority to complement the juel:cial
administration of section 1 by furnishing additional remedies (and, possihi;, an
even more generous affirmative scope of protection) to those remedies otherwise
within the judicial power of the courts. Cf. South Carolina v. Katzenbach, 303
U.S. 301 (1966) ; Kaltenbach v. Morgan, 384 U.S. 641 (1966) ; Blom V. Six FBI
Agents, U.S. (1971),

II. THE PROBABLE IRRELEVANCE OF THE PROPOSED AMENDMENT TO EXISTING FEDERAL
COURT ENFORCEMENT OF THE EQUAL PROTECTION CLAUSE

I have not meant to be artful in setting forth the possible interpretation of
II.J. Res. 620 that I have suggested in the preceding discussion. Rather, I
have meant to show only how innocent, correct, and well-intentioned it can
plausibly be construed by a Cour, in aid, rather than in derogation, of its
decisions in Brown and Swann.

Even so, I do not take the proposal to be offered in this spirit of authenticating
the obligation of our federal courts to grant relief to children required to at-
tend segregated schools because of the discriminatory actions of government
It may, indeed, intend tc accomplish nearly the opposite result:, to forbid ef-
fective relief to persons captured in racially segregated neighborhood schools
as a consequence of government's own complicity in ,related actions of racial
discrimination. That it could conceivably be given this construction and this
consequence can readily be seen, I s ;fpose, even though it is difficult for me
to imagine why any member of Congress would think it appropriate to enact
such an eppalling proposition into the fundamental law of this nation.

This possible consequence of the proposed amendment, so to perpetuate gov-
ernmentally-imposed school segregation, can be seen by interpreting it to bar
a federal court from issuing the only kind of order which may, in a given
case, be indispensable to relieve Negro children from that racial segregation
which government has imposed upon them through its combination of neighbor-
hood school assignment plus prior racial discrimination in restricting neighbor-
hoods and in locating its schools. In frankness, however, I do not think that
this interpretation of the proposed amendment is truly supportable consistent
with its current phrasing. The reasons that make this an implausible construction
of its terms can best be understood by a brief review of the rationale of sev-
eral busing cases.

We have already noted the several respects in which the rigid and unyield-
ing assignment of students strictly on the basis of residential proximity to the
closest school at hand may indefinitely perpetuate state-imposed racial segre-
gation as clearly as though the state has physically confined Negroes to cer-
tain areas by a single statute, rather than by the wider combination of state
and federal actions which were identically discriminatory : the enforcement
of racially restrictive covenants, the restriction of federal assistance to pur-
chasers of property in racially homogeneous areas, the location of schools to
assure racially homogeneous student bodies, etc. As the right to equal protec-
tion is personal, and as it is the duty of the federal courts to grant relief
accordingly. i.e., to each person thus discriminated against, it is not strange
that the relief to be ordered in each such case necessarily must provide the
plaintiff's child with effective access to a different schoola school not neces-
sarily within the immediate neighborhood of where its family has been made
to live.

That the child should merely be freed from attending the school erected in
the immediate neighborhood is clearly inadequate in these circumstances to
grant him equal protection: by itself. such an order makes no provisions for
him to he admitted to any other school, or to overcome the governmentally-
impovsl greater expense that he must, bear to reach that school. To the extent
that his family, because of its race, has been restricted by the prior actions
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of government to a residence farther from that other school than other ehil-
dren must travel at their own expense, it is very clear that government must
now restore that equal access by furnishing the means of getting there with
no more hazard or expense than other families are made to endure. Thus the
provision for busing, the usual means for transporting students to school.

This, writ very small. is the essence of the unanimous decision in Swann and
its subsequent application in other cases. North as well as South:: judicially
compelled relief from that denial of equal protection arising from deliberate
government actions placing Negroes in particular neighborhoods because of
race. and placing schools in particular places because of race, necessarily re-
quires that government must now provide effective access to other schools.
Access which is effective on equal terms with that enjoyed by all other children
reqnired to attend that school is not assured. moreover. unless those entitled
to suet' relief as a whole class are subjected to no greater inconvenience, delay,
and hazards of transportation than all others within the district. Thus. buses
may he made to move in both directions, assuring that Negro children need not
travel farther than white children to attend a school free .tf that racial apart-
heid previously sponsored by government Itself.

Even though it should now be clear that the resulting order of the court
respecting sltool attendance is enteled not "because of race," but rather be-
cause it is plainly required to assure the children of Negro plaintiffs that equal
protection which the fourteenth amendment has been held to guarantee them.
it may be that the purpose of the proposed amendment is to forbid our federal
courts from granting that relief. If so, however, then that purpose and effect
need to be more clearly stated in the proposed amendment because its current
phrasing is simply inadequate to assure that end. Its inadequacy In this re-
spect can be seen by comparing its wording with the actual manner in which
the federal courts currently review school district plans.

What the amendment provides is that no public school student shall be
required to attend a particular school "because of his rare The rationale of
a s(hool attendance plan approved by a federal court as par:, of that relief to
whielt the plaintiffs were found to be entitled. however. is not that any particu-
lar assigninea is made because of the race of any particular student: rather,: it
is that the attendance plan reflects the school board's bost determination of
cost, mnvenience. efficiency, and safety in assigning students to various schools.
comistent with the constitutional right of the plaintiffs to he free from racial
discrimination. To put the matter differently. each student is assigned to a
particular school because of considnations of Post. onvenience. and educational
policy as determined without respect to each student's race. To he sure. the
alternative plans open to the school board on those bases. broad and numerous
as they are, are appropriately limited by judicial decree to wake certain that
they do not operate directly or indirectly to ,impose unequal burdens upon Negro
children because of their race. The proposed amendment does not on its fare
forbid such a limitation. however, and thus. given its present v:ording. it may
in fact have no effect whatever upon tl.is authority of the federal courts.

III. THE REAL DECISION urroas THE CONGRESS

What I have attempted to explttin here Is essentially that the proposed amend-
ment is the victim of its own disingenuousness. Its ulterior objective has been
so thoroughly disguised in the innocence of its language as to have been utterly
compromised by that disguise. Indeed. the most that ran be said of it in its ear-
rent form is the suggestion I ventured at the beginning:, its capacity for radi-
rally different kinds of judicial interpretation is so enormous as to leave utterly
uncertain its ultimate practical consequences.

Nevertheless, there is of course a MORTIS by which that uncertainty can be
elhninated, namely. to rephrase the proposed amendment so to make perfectly
clear the real decision of the Congress. Specifieally. uncertainty would be dis-
pelled and the ulterior purpose made clear beyond peradventure of judicial
mis-construction if the proposal were candidly reformulated as follows!

The assignment of public school students to the particular school closest
to their respective homes shall not he deemed to deny them any constitu-
tional right whether or not that school is racially seereented and whether
or not that racial segregation is the result of governmental action which
has itself been based on race.

This amendment, would, indeed. be adequate to accomplish its "purpose." i.e..
the plain and terrible determination to perpetuate racial apartheid in public
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education. It would freeze our courts from providing meaningful relief to those
who have been denied equal protection. and it would signal that the promise
of Brown v. Board of Education is a lie, a commitment we no longer mean to
keep. Respectfully, however, it might be far better that Congress should most
carefully consider whether it truly desires to this.

Sincerely,
W JULIAN! VAN ALSTYNC.

YALE LAW SCHOOL.
New Haven, Conn., January 18, 1972.

EMANUEL CELT Fa
eke/it-num Committee on the Judiciary,
U.S. House of Representatives,
li'ashington. D.C.

DEAR Mn. CHAIRMAN s This is in reply to your letter of January 6 asking for
my comments on House Joint Resolution 620, proposing an amendment to the
Constitution concerning neighborhood schools.

I wish to express in the strongest terms I can my opposition to this proposal.
I think it altogether ill-advised.

As my writings and my testimony on two occasions before the Senate Select
Committee on Educational Opportunity will amply show, I am, to use the
shorthand now commonly employed. no advocate of large scale busing. But
H.J. Res. 620 strikes at much more than busing. Unless, I totally mistake itsimport, the effect of it would be to roll back the desegregation of schools in
areas in which legally enforced segregation prevailed before trrni all the way
to the stage of pupil placement statutes. This would mean regression not to
tokenism. but to the stage before tokenism. This seems to me utterly destructive
and unacceptable.

Even an anti-busing constitutional amendment more carefully framed than
this one would seem to me highly objectionable on at least two grounds. First. it
trivializes the constitution to deal by constitutional amendment with a subject
enmeshed in so many variables and so local in nature. A constitutional amend-
ment dealing with busing would he preposterously nut f place in comparison
with the momentous structural and substantive provisions with whi 'h the rest
of our constitution. after a fashion proper to a constitution. was written to deal.
Nor do any of the amendments so far made to the Constitution, saving only
prohibition and its repeal. fail to deal with subjects of the proper magnitude. We
must not set foot on the road to converting our Constitution into a code
of detailed regulation, dealing with myriad passing grievances, after the fashion
of so many state constitutions, which are then every so often scrapped whenever
it seems advisable to moire a fresh start. We mist never forget. said John
Marshall, that it. is a constitution we are expounding, and whenever it considers
proposing amendments. Congress should never forget that it is a constitution it
is rewriting, not a common code of laws subject to change from time to time.

Secondly, the enormous symbolic significance of such an amendment, or even
of Congress proposing such an amendment, must he kept in mind. A.I. Res. 620
would justly he read as repudiating Brown v. hoard of Education, since to all
intents and purposes it does so. Even a more closely drafted amendment couldnot fail to be so read. Courts that order busing purport to he implementing the
Brown case, and a constitutional amendment that attempted to forbid busing
would be viewed as a renunciation of it. That is not anything to be lightly done.
So to dash the hopes and expectations. previously rt used by tin. Federal Govern-
ment. of millions of people would be an inexcusable act.

Faithfully yours,
ALEXAMIER M. WiCKF.t..

YALE LAW SCHOOL,
New Haven Conn., January 19. 1972.Hon. EtAxcr.t. evr.t.ra.

Reuse of Representatives,
Washington., D.C.

My Dr.ut roScttrssMAN CELLER: This letter constitutes a fulfillment of my
promise to comment on A.T. Res, 620, in compliance with your reqnest contained
in your letter of January 6. 1972. 'I shall be glad of any use you make of this
letter. either for inclusion in the Record, or for duplication and dissemination
by other means amongst other Members of Congress.
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When I reach the text of the Resolution, I find myself genuinely bewildered,
because I think it impossible that it should mean the same thing to any two
laymen or to any two lawyers.

It could, for example. sonnd like a Congressional ratification of the Brown
case. Obviously, that is not what its sponsors intend, but I must say that the
use of such misleading language, for purposes which are in general the reverse
of those which would appear to the casual reader. comes (to say the least) very
close to deserving the charge of disingenuousness. The proposal of a so-worded
Resolution for the purpose of halting or curtailing school integration is not, with
respect. the kind of thing one has a right to look for in public men.

The Brown case, of course, needs no ratification by Congress, and has in any
event already been ratified by Congress, and by the Presidency, in several civil
rights statutes. It has been the standing law of the land for seventeen years,
and whatever may happen on the present Court, there is no prospect whatever of
its being overruled in its central holding. This is conclusively demonstrated by
unanimous decisions since the accession of two Justices appointed by Mr. Nixon.
Anybody who Votes for this Resolution under the theory that he is ratifying the
Brown case is, therefore, being misled, whether deliberately or not.

When one readies the question, or rather the illimitable set of questions. as
to what this Amendment can in fact possibly mean, two general difficulties stand
out, before one approiches particulars.

First, the usnal aid to the interpretation of delphic language such as this
"legislative history" in Congressis hardly available to Its hill extent in the
case of constitutional amendments. The final coming into force of an amendment
is the result, not of the action of Congress, but of the actions of thirty-eight sep-
arate state legislatures, many of which do not even keep a record of their debates.
A consonance of underst: nding amongst these thirty-eight legislatures, as to lan-
guage such as this, is not to be looked for. The processes of proposal and ratifi-
cation, therefore, could not help very much in the final interpretation of this
language.

Second, both because of the multiple ambiguity of the language used and be-
cause of the futility of the expectation of help from the processes of proposal
and ratification, it is certain that a very great deal of wasteful and dilatory
relitigation of settled questions will have to take place, whatever the outcome
in each case. It could be contended, for example, that in a small town of two
school districts, the intentional drawing of the line in such a way as to produce
integration, where it could also be drawn in such a way as to produce segregation,
constitutes a sending of public school students to one school rather than another
on the basis of their "race, creed, or color". I believe this contention would be
without merit, and would almost certainly be rejected by the clues, but mean-
while we will have had to go through all over again a part of the litigation
process which it has taken seventeen years to complete. This is tendered only
as an example; almost every romstion about the merits of steps taken to effect
integration would have to be relitigated, because somebody could always contend
that any such step was taken, in some sense, because of the "race" of the pupils
concerned, and that therefore some of them were being !treed into some school
became of their race.

It seems to me that, in adverting to these possibilities of litigation, I have, in
effect, done about all that one can do on the oneral merits of the proposal, be-
cause, looked at from another angle, what I :e implicitly said is that there
is a danger that this language may produce some measure of retrogression in the
thorongh-going use of judicial power to implement the Brown decision in all
its implications. I am sure that the Supreme Court would not interpret this
Amendment in the extreme way which T have used as an illustration of an ex-
ample of possible litigation. But it is all .Lo likely that, feeling an obligation to
give some meaning to the Amendment, the Court would find it to command some
cutback in desegregation measures. Such a cutback, whatever its dimensions, or
u loiterer the precise lines reached. is the only possible result of this Amendment.
Whoa one has said that, I think one has said that the Amendment is highly un-
desi rablP.

It might, for example, be held that the Amendment forbids the busing of chil-
dren to schools specifically designed to be interracial, even though that busing
was uo more extensive than busing which had in past years taken place for the
purpose of maintaining segregation, and even though the segregation rattern
11 one that had ;men created and fostered by the past actions of the state or
local governments concerned. Nobody would dare come out in the open at this
time and suggest that such retrogression would be a proper step. But I think there
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is a real danger that it might take place if this misleading language is thrown
to the Supreme Court for interpretation. In such a case as the one I have just
sketched (and, of course, it is far from an unimaginable case) it would be true,
in a fairly normal sense of the word, that some pupils, both white and black,
were being sent to particular schools "because of . .. race". Yet in such a case
such assignment is entirely benign, results in no more busing than took place be-
fore, and quite clearly alms at the correction of a situation produced by public
authority itself. It would be very foolish to run the risk of such an interpreta-
tionunless that is what one really wants, 'though one dares not say so inplain words.

If we come to the practice which may be the principal one aimed at by the
proponents of the Amendment, and which is, in any case. the one opposition to
which nould be the principal component in public opinion in support of such an
amendmentthe long-distance busing of ghetto children out and suburban chit-
dren in for purposes of integrationthen one is indeed faced with a question
which I think anyone of common sense must regard as a troublesome one. I am
not a fullthroated and thoroughly happy advocate of that type of busing, because
I am sure that it is not an optimal solution to the problem. and because it does,
of course. produce a substantial inconvenience to all concerned, and a good deal
of understandable resentment. After lunch reading and thought and conversation
on the subject. I have concluded that it is the lesser of two evils. since the al-
ternative is simply to leave the ghetto schools segregated, with no motivation on
the part of the white majority to improve them, and thus to freeze in being a
two-race school system, with only rare exceptions. I think we must support this
least desirable form of busing, not because we like it, but because we dislike it
less than we dislike its alternative.

This question could be and has been argued at great length. It is not an easy
question. The point about this Amendment is that it does not address itself with
any specificity whatever to this question, but disguises any intent which it may
have to deal with this question behind the facade of scattergun language that
might lie interpreted in ways of which nobody with a minimally sincere desire
to solve the racial problem could possibly approve. If an amendment were to be
drawn prohibiting this one type of busing, which so many people quite errone-
ously regard as the only type of busing in issue, a great deal of light could be
-shed on the question, and a decision could be made. I would oppose such an amend-
ment, both for the reason I have given. and because I think this remedial issue
is not of dimensions suitable for constitutional amendment, but can more fittingly
be dealt with from time to time by the good sense of the courts and by such action
as Congress might take under Section 5 of the Fourteenth Amendment.

But the essential point is that this proposal does not address itself to this
question with any snecificity. It might be construed to prohibit all 'using moti-
vated by a desire for integration even though no incidental inconvenience to
anyone results. It might be construed to prohibit the redrawing of school district
lines in such a manner as to produce greater integration. It might intimd be
construed to prohibit every step that could possibly be taken to further intgra-
tion. however harmless Such a step might be. itemise any step taken in aid of
integration inevitably does, in some sense, involve the assignment of pupils io
schools on the basis of race.

To Summarize. the Amendment is misleading because, on first perusal, it seems
to do no more than ratify the Brown ease. which is both unnecessary and the
exact opposite of what its proponents want. It is unintelligible because it liter-
ally prohibits assignment on the basis of race in situations where it could not pos-
sibly be intended by two-thirds of both Houses of Congress and threecemarters
of the state legislatures that steps taken in integration should be prohibited. and
yet it gives us no aid in its text to determine which of these situations shall be
covered, and which shall not. Since it is unintelligible. it will inevitably be pro-
ductive of an enormous volume of litigation. traveling over the same ground
which has been so painfully traversed in the last seventeen years. Since it is un-
intelligible, moreover, and since it is literally interpretable as forbidding every
step taken in integration. it is extremely dangerous. bemuse no one can say haw
far the Supreme Court might feel it is obliged to follow this possible literal mean-
ing of the words of the Amendment.

T"s Amendment is had law. therefore, on multiple grounds. I hope that you
and your Committee will act unfavorably on it.

If I can be of any further assistance, please do not hesitate to call on me.
Very sincerely,

CHARLES L. Assert. 3r..
Duos Professor of Jurisprudence.
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UNIVERSITY OF CALIFORNIA, Los Alcosr Es,
SCHOOL OF LAW,

Los Angeles, Calif., January 26, 1972.
Hon. EMANUEL CELLER,
Chairman, Committee on the Judiciary, House of Repeesentatives,
Washington, D.C.

DEAR CONGRESSMAN CELLER: I am pleased to respond to your letter requesting
my comments on H.J. Res. 620. I write in my individual capacity, and not as a
representative of the University of California.

This proposed constitutional amendment is described as "relative to neighbor-
hood schools." PresumalOy the proposal is designed to require adherence by
school districts to the neighborhood school principle. But the proposal does so
only with respect to prohibiting assignment of children outside a neighborhood
zone on grounds of "race, creed, or color." Any other departure from a neighbor-
hood school principle is not prohibited Its the proposed amendment. The proposal
is, then, designed to preserve neighborhood schools only where neighborhood
schools are threatened 113 efforts to ameliorate racial segregation. I am opposed
to the proposal for several reasons.

(1) There may be cases where current racially segregated school populations
are the product of present or past compulsory racial segregation by a school
district. The proposed amendment %%mild apparently prohibit assigning children
to schools on the basis of race where such assignments would be an essential
mechanism by which to wale "de jure" segregation. The amendment might, in
such cases, make unavailable a necessary means to remedy a denial of equal pro-
tection of the laws under section tone of the Fourteenth Am:ndment.

(I) The proposed dinendment would establish a Constitutional principle on an
issue which the United :Rees Supreme Court has yet to decide : the scope of the
obligation of school distne s to take steps to ameliorate what is misleadingly
referred to as "de facto" segregation. I believe that the Equal Protection Clause
should be hold to reoire that school districts make use of all means reasonably
available to lesson such segreisation. I shall not here develop my reasons for this
conclusion. This issue has been !itigated in a windier of courts, and the supreme
Court -Ain own decide the issue. I, therefore, of course oppose a constitutional
amendment which would produce the contrary result.

(3) The proposed imendruent would not just establish that a school district
does not have an obligation to lessen "de facto segregation"it would go further,
and prohibit school districts from deciding to take such action even though they
were not constitutionally obligated to do so. I do not think it wise to prohibit
such action by states and school districts. Even if there is no constitutional ob-
ligation to lessen "de facto segregation, I believe that, as a minimum, state and
local governments should be permitted to choose what their responses will he
to this issue. It is, to say the least, not unreasonable for a school district to decide
that, in order to provide equality of educational opportunity and to ener.arege the
development of constructive race relations in a community. efforts should be
made to lessen racial separation in the public schools. It is far from clear that
theme should be one single national principle on this question, prohibiting local
determination and diversity.

For these reasons I believe that it would be contrary to the national interest
to adopt the amendment proposed in II.J. Res. 620.

Sincerely,
HAROLD W. HOROWITZ,

Professor of Law.

LAW SCHOOL OF HARVARD UNIVERSITY,
CAMBRIDGE, Mess., January 27, 1972.

Congressman EMANUEL CELLER,
Chairman, Committee on the Judiciary, House of Representatives, Washington,

D.C.
DEAR CONGRESSMAF CET.113: In response to your inquiry of January 6 I am

glad to record my opposition to II.J. Res. 620 proposing a Constitutional amend-
ment prohibiting the assignment of a public school student to a particular school
because of his race, creed, or color,

One fundamental objection to the p "oposal Is the very great danger inherent
in adopting specific constitutional amendments to a specific question of immedi-
ate public and political interest. One of the prime values of our Constitutional
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system is the fact that the Constitution speaks in fundamental principles having
an enduring generality. This characteristic, coupled with the power of the
Supreme Court to project the great fundamental issues upon particular oc-
casions, gives our political ideals a permanence not subject to alteration by
violent short-run surges of public feeling or the desire of ollke holders for political
advantage.

H.J. Res. 620 is wholly inconsistent with this tradition. It seeks to deal in
short-range terms with an immediate problem upon which public opinion might
hold one view today and another tomorrow. A single departure from our wise
constitutional tradition could scarcely spell disaster, but it would set dangerous
precedent which others would come under pressure to follow.

In my view, the rule embodied in 11.J. Res. 620 is thoroughly unsound. It would
prevent local school boards as well as the federal courts from taking effective
steps to remedy past violation of the Fourteenth Amendment guarantee against
official racial discrimination. It would prevent any state or local school board
from attempting to achieve racial balance in the schools. While racial balance
seems to me to be a goal of paramount importance, I recognize that there is room
for exercise of judgment in determining how far other desiderata should be
sacrificed to achieve this purpose. Perhaps the greatest vice in the proposed
amendment is that, if adopted, it would bar any and every practical effort to
achieve this objective.

I should point out that the proposed amendment is totally inconsistent with
any form of states rights or local responsibility for education. Its effect is to
prohibit either a state or local school hoard from rendering any independent
judgment in this regard.

Finally, no argument is necessary to make it plain that the proposed amend-
ment would symbolize a measurable step backward in progress toward racial
equality.

Sincerely,

Representative EMLNUEL CELLE%
Chairman, Committee on the Judiciary,
House of Representatives, Washington, D.C.

ARCHMALD COM

STANFORD LAW SCHOOL,
Stanford, Calif., January 28, 1972.

DEAR REPRESENTATIVE CELLER : Thank you for your letter of January 6, inviting
my observations on H.J. Res. 620. Please forgive the delay in my reply. I have
been out of town.

H.J. Res. 620 proposes a constitutional amendment providing that no public
school student shall be assigned to or required to attend a particular school be-
cause of his race. In my judgment, the proposal is extremely ill-conceived for two
reasons.

First, the deceptively simple language of the proposed amendment is in fact
susceptible of four quite different interpretations:

(1) The amendment specifically ratifies the desegregation decisions of the
Supreme Court from Brown v. Board of Education. 347 U.S. 48.3 (1954), through
Swann v. Charlotte-Mecklenburg Board of Education, 402 U.S. 1 (1971), and
immunizes those decisions against any overruling or erosion which might other-
wise occur as a result of change of personnel on the Supreme Court. In terms, of
course, the amendment says exactly what the Supreme Court has said in these
cases: that the assignment of a child to a particular school "because of race" is
unconstitutional.

(2) The amendment goes beyond the Supreme Court decisions and outlaws
de facto segregation. Notice that, unlike the Fourteenth Amendment, the pro-
posed amendment contains no "state action" requirement.

(3) The amendment forbids any racial assignment of pupils except insofar as
required by the Equal Protection Clause of the Fourteenth Amendment. Such a
reading would harmonize the Fourteenth Amendment and the proposed amend-
ment. As you know, it is a commonplace of constitutional adjudication to con-
strue statutes and constitutional provisions in such a way as to reconcile them
if at all possible; and I tend to think that the courts, confronted with the un-
precedented situation of two possibly inconsistent constitutional provisions, would
take the same approach and construe the new amendment harmoniously with the
Fourteenth.

(4) The proposed amendment pro tanto repeals the Equal Protection Clause,
and forbids even such racially-conscious assignments as are necessary to effect
the final abolition of the segregated school systems condemned by Brown. I use
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the term "repeal" literally, for the Supreme Court has now clearly held that the
Fourteenth Amendment not merely forbids racial discrhaination in public edu-
cation, but also requires school boards (and, in their .1.zifault, courts) to take
-steps adequate to abolish [the] ... dual, segregated syst,u of !while education
that had grown up in the Southern States during many ye, IN 0.1 r to Brown and
was perpetuated by various devices during the fifteen 3., ara ,,t.r Brown. See
Green v. County School Board, a1. U.S. 430, 437 (1908). Zor a isons which I
shall come to shortly. the abolitio, f immemorially segregated school systems
may require racially-emiscious assig anent of pupils, see Swann v. Charlotte-
Neck !unhurt/ Board of Education, supra; cf. Brooks v. Bcto, 366 F., 2d 1, 21-26
(3th Cir. 1966), and therefore "an absolute prohibition against transportation of
students assigned on the basis of race" is inconsistent with the Fourteenth Amend-
ment. North Carolina state Board of Education v. Swann, 402 U.S. 43, 46 (1971).

1 hardly need to underline the poi"4.1 and legal irresponsibility of promul-
gating a propsed constitutional amendment that is subject to such diverse and
mutually contradietory interpretations. 'nose who are Palled to vote upon its
ratification may approme it upon entirely different understandings of its mean-
ing. In this manner, for example, persons who have altogether legitimate con-
cerns about the inordinate bussing of children, not required to effect desegrega-
tion of segregated school systems, can be made the dupes of others who have
continued by every devious means to preserve segregation since the Supreme
Court declared it unlawful. (H.J. Res. 620, of course, deals with pupil assign-
ment, not transportation ; and to the exact extent that it would forbid bussing,
it would also forbid other methods of school desegregation not involving the
transportation of children.) But in the end, it is nuclear whether the dupes
or the dupers will win out, since 110 one can comfortably predict how the courts
will construe this ambiguous amendment.

Second, even if the amendment unambiguously did what I suspect it is devised
to dothat is, to work a pro tanto repealer of the Fourteenth Amendment in
favor of the "neighborhood school" conceptit would seem to me tragically
unwise. Brown v. Board of Education marked an historic moment in the evolu-
tion of the conscience of this Nation. Rut the promise of a desegregated educa-
tion which it held out to hundreds of thousands of black children went largely
unfulfilled for fifteen years. Finally, after a generation of procrastination, the
Supreme Court ordered that Brown he effectively enforced. Alexander v. Hnlmes
county Board of Education, 39G U.S. 19 (1909) : Carter v. West Feliciano
Parirh School Board. 396 U.S. 220 (1969), 396 U.S. 290 (1970) ; Swann v. Char-
lottee-Mecklenburg Board of Education, 402 U.S. 1 (1971), One year later, we
are offered a constitutional amendment by whichjust as -roten's meaningful
implementation beginsBrown is to be nullified.

That this would be the effect of the amendment (assuming. as I now am, that
it is clarified to subordinate the Fourteenth Amendment to the "neighborhood
school" system) is perfectly plain. Whatever may be the case outside the South.
southern "neighborhood" schools are the products and the perpetuators of the
racial segregation that Brown sought to end. To understand why this is so, one
needs only recognize the obvious fact that "neighborhoods" are shaped by the
social conditions in which they grow and change. The "neighborhoods" of
"neighborhood schools" do not come into being independently of the schools;
rather the "neighborlimi schools" significantly mold their own "neighborhoods."

Governmental decisions as to school location and school size necessarily define
the "neighborhood" of any school ; and, once those decisions have been made.
people decide where they will live (to the extent that social patterns allow)
in considerations prior to Brown and one generation after, all of these decisions
were made in a manner that accepted, reinforced. and frequently affirmatively
pounded, racial segregation. The resultant "neighborhoods" could only become,
ns they now are. bastions of segregation.

School location. school construction, Fehonl size, grade structure, road pat-
terns, highway design. and other physical planning in the South have always
beenas they are everywhere--designed to foster the public convenience. In
the southern states where segregation was accepted as the way of life, they
were designed to foster the convenience of segregated schooling, Southern geo-
graphic convenience was thoroughly linked to segregation ; and to say., now.
"we will stop segregating and start assigning inipils to schools on the basis
of geographic convenience," is to stop nothing not candor and to start nothing
new PNPept hypocrisy. The same kids go to the same schools; they go there
because of the color of their skins ; they are just as segregated as they ever
were. and by the same devices.
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So, to cast the "neighborhood school" concept in the form of an inflexible con-
stitutional amendment which supersedes Brown is, in the South, to repudiateBrown itself. It is to make Brown a fifteen-year promise without substance;
then, when substance comes near, to break the promise. It is to deal a terrible
blow not only to our black citizens but also to the institutions of American gov-ernment and the sincerity of our commitment through those institutions to
preserve and protect the legitimate rights of all minority groups.

American government is based fundamentally upon the principle of majority
rule with decent respect for minorities. That respect is partially assured by our
constitutional guarantees of individual rights, including the right of racial
cAtuality, which no majority may abridge. Of course, the Constitution is amend-
able; those guarantees may be taken away in whole or in part ; and so. if a
minority is small enough, its rights are ultimately subject, to the majority's will.

But it is to America's creditit is a source of America's unity, its strength,its relative freedom from agonizing dissentionthat none of our constitutional
guarantees of individual rights has throughout history been taken away, inwhole or in part. by the amending process. This tradition of restraint in the
use of the amending, process is another large part of the constitutional heritage
that expresses our decent respect for minorities. It is an indispensable part ; for,
without such restraint, only the rights of very large minorities would be safefor long.

To break with the tradition of restraint on this occasion, at this time, upon
this issue. would be a national calamity. To amend the Constitution precipi-touslyin' response to very recent decisions whose boundaries the
courts are still thrashing out and whose consequences we have plainly had in-
suffiient time to consider maturelywould set the worst kind of precedent fur
the use of the :mending process. And to achieve what worthy purpose? To put
what all the world will see as an Apartheid Amendment on the Constitution of
the United States. I devoutly hope not.

Yours sincerely,
ANTHONY G. AMSTERDAM,

Professor of Law.

LAW SCI100I. OF limixsita UNIVERSITY,
Cambridge, Mass., February 18,1972.,

lion. EMANUEL CELLER,
Committee on the J ndiciary,
House of Representatives, Washington, D.C.

DEAR CONGRESSMAN CE1.I,ER: I am glad to reply to your inquiry concerning my
views on proposals for a constitutional amendment to prohibit the compulsory
busing of school children to achieve greater racial balance.

In my judgment such an amendment would impose a single, simplistic answer
to what are complicated questions that ought to be resolved on a case by case
basis with appropriate guidelines from the courts.

It must be evident that such an amendment would apply even in extreme
eases of evasion of desegregation orders. in communities with a long history
of officially required or promoted segreption. To deprive the courts of the
resource of busing in such instances would undermine the basic guarantee
against de jure segregation in the schools.

The appropriateness of busing as a remedial measure, and the proper limita-
tions on its use, remain to be worked out as additional cases are presented nun
decided. Even if the subject lent itself to a more absolute answer than It does.
it would be premature to go through the process of a constitutional amendment
in the present state of the law.

There is a consideration of a broader nature that Inust be apparent. The
amending process is one that has been invoked, and ought to be invoked. only
to remedy basic defects in our constitutional structure or doctrine. Almost all
the Amendments since the Civil War have been directed to structural or pro-
cedural defects in our governmental system. Where a substantive doctrine has
been overturned. as in the case of the Income Tax Amendment, the authority
of the legislature has been liberated rather than constrained.

An amendment on the subject of school busing would disfigure the Con-
stitution in the eyes of those. here and abroad, who look on it as a great
charter of governmental powers and fundamental limitations protective of
human rights.

Sincerely yours,
PAUL A. IrazuND.



67

UNIVERSITY OF PENNSYLVANIA,
Tut: Lsw Smoot.

Philadelphia. Pa., February 24, 1972.
Hon. EMANUEL CELLER,
Chairman, Committee on the Judiciary,
House of Representatives, Washington, D.C.

DEAR CONCUSS:ILAN CELLIM : We are pleased to respond to your inquiry of
January 6. 1972, asking for comments and observations on House Joint Iteso-
lutlon 620, proposing a constitutional amendment prohibiting Hie asignment
of uny public school student to a particular school "because of his race, creed,
or color." Although you %%rote to us individually, we are sending you this joint
reply because our %lows are essentially similar.

It is not entirely clear from the text just what TUB. 620 would prohibit.
Without any reference to its intended purpose or background, it appear, merely
to duplicate the Fourteenth Amendment in problbiting de jure scuregatiooi.e.,
the deliberate policy of assigning students of different races to different schools.
The announce,: purpose of H WI), however. seems to be to prohibit the
"busing" of caildren beyond their neighborhood schools as a means of dealing
with the problem of school racial segregation. and we therefore rwpond to the
proposal as though this purpose were plain from the text.

620 is, ;n our view, boil) unnecessary and unwise. Contrary to popular
assumption, the Supreme Court has not broadly authorized the courts to require
the use of busing to solve the problems of racial imbalance. Where racial
imbalanee is de facto rather than de jurethat is, where neither laws nor delib-
erate administrative policy have imposed racial segregation. but where school
segregation is a result of residential patterns and a neighborhood school ap-
proachthe Court has not held that any judicial remedy is required since it
has not held that such segregation is illegal. Compulsory busing has been
authorized by tho Court only in those cases whore it has found a past or
present policy of intentionally separating the races in school. Even in such cases
of deliberate segregation, moreover, the Court has held that busing is not always
an appropriate remedy. Under the Court's decision in Swann v. Charlotte -.
Alechtenburg Rd. of Educ.. 402 U.S 1 (1971). busing may be required as a
means of correcting the consequences of unlawful segregation only where needed
"to counteract the continuing effects of past diserimination". as where such past
discrimination has caused "discriminatory location of school sites or distortion
of school size in order to achieve or maintain an artificial racial separation."
Beyond this, the Court stated that, even where busing may be necessary to
correct the continuing effects of past discrimination. it should not be employed
"when the time or distance of travel is so great as to risk either the health of the
children or significantly impinge upon the educational process."

It is difficult to believe that anyone who believed in the principles of the
Fourteenth Amendment would wish to prevent the federal courts from requiring
busing in the narrow circumstances in which that measure has been authorized
by time Supreme Court. If busing cannot be required where it is necessary to
correct continning segrwmtion which results from deliberate past policiost to
segregate the races (and where it causes harm neither to the children nor the
educational process) the Fourteenth Amendment will, in effect. be nullified in
such eases and time Prawn decision rendered meaningless. Deliberate past poli-
cies of racial discrimination would continue to victimize children into the
indefinite future.

What has been said of the Supreme Court's decision in the Swann case makes
it plain, then, that the Court has not sought to impose a Procrustean rule on
school districts where racial segregation has been practiced in the past. Irdeed.
the Court has repeatedly recognizedd in he School eases that there is a range of
practical problems. that their dimensions vary from case to ease, and that the
measures to be adopted in response must similarly vary from place to place
and from time to time.

By the same token, no Procrustean rule should he imposed upon the coorts,
inhibiting them in their performa.we of their constitutional role. Nothing is more
central to ..he judicial function than the exercise of equitable powers to fashion
appropriate and flexible relief for the correction of legal wrongs. To impose upon
the courts a fixed requirement as to the means which they should adopt, or
refrain from adopting, in providing relief for the victims of segregation would
establish for that class of cases a principle nowhere else adopted. If anything.
those eases call peculiarly for the exercise of a wise and unhampered judicial
discretion.

80-440-72-0
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Finally, we would stress our conviction that the device of constitutional
amendment should rarely be employed for purposes other than the effectuation
of significant changes in the structure of government. Certainly. that process
ought not be invoked as a 1...'sns of influencing or altering the approach taken by
the judiciary in devising appi.Jpriate decrees in School cases. a matter which
goes solely to the manner in which the judiciary is administering the judicialtask tacit is its constitutional responsibility.

Sincerely yours,
RALPH S. SPRITZER,
PAUL BENDER.

Professors of Law.
Chairman CILLER. Our first witness this morning is the distin-

guished Member of Congress from Texas, Mr. Earle Cabell.
Mr. Cabe 11.

STATEMENT OF HON. EARLE CABELL, A U.S. REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXLS

Mr. CABELL. Good morning, Mr. Chairman.
Thank you, Mr. Chairman, and members of the committee. I want to

apologize for our communications hay' ng broken down yesterday, and
therefore, I did not get over here, and I do appreciate the opportunity
of testifying before you this morning.

I have a short statement which I would like to read into the record,
copies of which I think have been distributed to the committee.
Appended to the statement are two reproductions, reprints of some
articles carried in the Dallas papers this Sunday last. With your per-
mission, sir, I would like for them to be inclndea in the record follow-
ing my testimony,

Mr. Chairman and members of the committee, across the bottom
third of Sunday's Dallas Morning News, a six-column banner head-
line reported : "Classroom Battle Turning Physical, Teachers Say."
While it is inaccurate to blame the 18 reported altercations since school
opened on busing alone, there is no doubt the tensions that exist in
my district today at school and at home are ^. result of intrusion of
our Federal courts into our educative pre,;esses.

This was even carried to the unheard of extreme of a decision by the
Dallas court to divest the superintendent and the board of the Dallas
Independent School District of all authority in the operation of the
school system and placing such authority in the hands of a triethnic
committee appointed by the court,.

After all, there is no way to count the attacks and the verbal threatsthat go unreported.
While the hearings of this committee, Mr. Chairman, are to be con-

fined to proposals for curbing the busing of schoolchildren to secureracial balance,, an even more important matter is the question of
improving minority schools, updating facilities where they have been
allowed to deteriorate, and making certain that our strongest, our
finest. and our best teachers are assigned to areas of greatest need.

Busing itself is an historic method of transporting children to
school. The transporting of schoolchildren from thinly, populated
suburban or rural areas is essential to make available adequate facili-
ties to these children. This is not the case in urban areas where the
population density is sufficient to provide schools for the individual
neighborhoods convenient to them,
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Today's chaos is the result of adding the element of force and of
making its purpose to achieve racial balance, regardless of the dis-
tances involved.

The result has unk ished a political force so powerful that it has
already unsettled the experts in the White House and has brought
powerivl n ,tibusing majt rides to the fore in both Houses of Congress.

Do not underestimate the power of the neighborhood school con-
cept. its effect upon public opinion, and its ability to change the minds
of politicians as a threat to it develops in their home districts.

Another Dallas newspaper, the Dallas Times Herald, expressed it
best in a lead editorial Sunday, pointing out that :

While this Nation earIestly seeks equal etlucational opportunities for blacks
and whites alike, it is not likely to stand for schemes that detract from the
learning process and even heighten those racial tensions we would all like to be
done with.

(The reprints referred to follow :)

[From the Minas Morning News, Feb. 27, 1972]

CI ASSROOM BATTLE TURNING PHYSICAL, TEACHERS SAY

(By Leo Donosky)

A lot of teachers always thought they were figiltin, .; battle against ignorance,
but lately, some say they just feel they are fir,htint cattle.

In some Dallas schools, discipline problems have a serious enough to initiate
military strategy.

At one junior high school last year, a tear aer reported, a oice occasionally
would come over the public address system .trouncing "Operation Little Lamb,
Operat'on Little Lamb."

"That," the teacher explained, "was a signal for as to clear the restrooras and
halls and move the kids down to the first floor for a sh.il.edown."

The School's Principe: we Ili then have each student empty his or her pockets.
All "weapons" would be confiscated and the principal would paddle the students
who had brought them.

Bu, several teachers, who asked not to -.le identified, said they are now ready
to mount a campaign of their own.

"Conditions have gotten so much worse, teachers have become more militant.
Things have got to change even if f takes a strike," one said.

Since the opening of school this year, 18 incidents have been reported of stu-
dents physically attacking teachers.

While most such ttacks take place in inner city schools, a teacher at a
junior h.gh school where four attacks eve taken place this year said the increase
is not ju ,t a result of faculty desegn eaLiln. Attacks 1 c ve taken place against
blaci's as 1:ell s white teachers, he said.

"Of course, it doesn't help that the youngest, most inexperienced teachers were
transferred into the most difficult situations," he said.

Deahr.g with problems and frustrations physically is more a soeio-eL. mmic
factor than a raeial one, another said.

Teaeher morale is a little better, though, in schools with students from middle
and upper-middle class backgrounds.

"There's an atmosphere of intimidation," said a woman teaching at a predomi-
nantly white junior high school.

Because of i _Tent court ruling extending rtudent rights, "I'll tell a student
to stop something and he'll say 'lamb me and I'll sue you.' And he can," she said.

Teachers -4aid they saw the breakdown in authority in schools moving across
the nation like a thunderstorm.

School Supt. Nolan Estes said. "We saw it start several years ago on the West
and East Coast. move into the Midwest and head South."

Anne Schnessler. a teacher at Skyline Center. said she is glad student rights
have been upheld by the courts. "It's time we started treating tirm like people.
Sonic teachers have equatE i respet with making students scared to 'eath."
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"For so long we had to "oforce ridiculous rules like dress codes." said another
teacher. But now there hits been an "overreaction" among students with their
new rights. They are pushing to see how far they can go."

"You couldn't count all the verbal and physical threats that go unreported,"
he said.

Some teachers say they shy away from reporting too many problems for fear
of looking bad at "teacher evaluation time."

Jewell Howard. president of the 6,500-member Classroom Teachers of Dallas
(CTD). said, "This is going to be the big issue this year. We're not going to allow
teachers to be afraid in the schools or feel like it's their fault."

Some teachers say they feel forgotten in the hue and cry of parents for tighter
discipline in the schools.

"Most of the problems happen outside the classroom. When you're acting like
a policeman. doing hall patrol and lunchroom duty, kids react to you like a police-
man." said one teacher.

I wasn't trained for that and don't want to do it. But we're the ones who
have to enforce the rules," he said.

School district policy warns teachers against making "initial" contact with a
student or an outsider causing a disruption, to keep physical injuries to teachers
to a minimum and prevent lawsuits.

Herb Cooke, director of CTD, said the association is mounti, e s campaign
to inform teachers of their rights. Most, he said. don't know it is al, to them to
press charges against a student who assaults a teacher.

CTD. he said. is going to help teachers pre :4 criminal charges th stick and
"do everything we can to get students convicted."

Cooke said CTD's attorney has also advised pressing civic damage suits
against parents in hopes they will tike greucer responsibility for their children's
act ions.

Our teachers have been going the third mile, not just the second," Estes said.
"But they need our help and support."

Dr. Estes said newly issued directives to principals instruct them to romoye
perpetual roublemakers from the schools."

Estes said the school district has alternate programs for students such as
instruction in the home.

He said the cost would be "prohibitive" to free teachers altogether from non-
teaching duties such as hall patrols.

Estes said he wants more administrative and management personnel in the
schools to free principals and counselors from paper work.

One young teacher said. "It's going to take changing the entire school at-
mosi,here. School has got 'o be a place where learning is exciting.

"That's going to take a lot of money and time," he said.
"T guess I'm just crazy enough to wait around for it to change," he said.

"It has to."

(Prom the Dallas Times Herald, Feb. 27, 1972)

BUSING R. "OLT
Who would have thought it?
Only a year ago, most Northern congressmen and seAttors apps Fired dead-

set against affording the South any relief from the anguish of racial-balance
busing.

Nov the Senate has voted, 430, to take away from the federal courts the
power they've used- and abusedto order busing.

Sens, Mansfield and Scott, the Democratic and Republican floor leaders. respec-
tively, sad hoped that by offering meaningless antibusing legislation they could
take steam cut of the drive for a constitutional amendment to outlaw pupil as-
signment on the basis of race. It wasn't a bad strategern. The Senate last Thurs-
day went along with Mansfield and Scott, voting useless and futile strictures
against busing that too seriously inconveniences children.

But the leadership may have underestimated the nationwide abhorrence that
busing these days calls forth. For the very next day, the senators tacked onto
a higher education bill Michigan Sen. Robert Griffin's amendment to halt busing
orders altogether.

All we can say is, Hallelujah !
Here is the rationale for Griffin's amendment: The Constitution gives Con-

gress the power to regulate the jurisdiction of the federal courts. What Griffin



71

proposes. then, is all very open and above-boardto strip federal judges, at what-
ever level, of their power to mandate desegregation plans based on busing. This
is the action for which both of Texas' senators, Lloyd Bensten and John Tower,
had called in no unmistakable terms. After all, it is the federal judiciary which
is most responsible for the present busing crisis.

The legislation goes ultimately to the House of Representatives. where in our
opinion, it will receive even a warmer welcome than in the Senate. For in th,
lower chamber, with its close ties to grass-roots America, one discerns massive
sentiment against these ukases prescribing massive busing. Thus we would predict
ait the Griffin amendment will ultimately find its way into the statute books.
A word of caution : As John Tower points out, an amendment to the U.S. Con-

stitution is "the only approach that is 100 per cent certain" to do away with bus-
ing. For such an amendment would be absolutely immune from being overturned
in court. Hearings on the question open Wednesday in the House of Representa-
tives. and the Griffin legislation notwithstanding, we think the amendatory
process ought fully to be pursued.

Even. so, the Griffin amendment's adoption is heartening for reasons other
than the altogether salutary effects it should have. In selling 43 United States
senators on his proposal, Sen. Griffin has demonstrated plainly as day that the
American people are weary of social engineering schemes devised by nonelected
judges: that while this nation earnestly seeks equal educational opportunities
for blacks and white alike, it is not likely to stand for schemes that detract
from the learning process and even heighten those racial tensions we wouid all
like to be done with. This much the Senate has shown. And it is with the utmost
relief that we note it.

Mr. CABELL. Gentlemen, that concludes my statement. I will be
happy to submit to any questions that the Chair might wish to ask.

Chairman CELLER. Mr. Brooks.
Mr., Brooks. Mr. Chairman, I woule. like to say that we are pleased

to have you here.. Mr. Cobol]. Your statement is a helpful one and is
ft m ,onable interpretation of the problems as you see them in Dallas,
and. indeed, problems we have all over the country.

We appreciate your being here and contributing to the hearing.
Mr. CABELL. Thank you.
Chairman CELLER. We are grateful to you. Thank you very much.
The next witness is the distinguished Member from Louisiana,

Ifon. Joe D. Waggonner, Jr.

STATEMLNT OF HON. JOE D. WAGOONNER, JR., A U.S. REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF LOUISIANA

Mr. WAGr,ONNER. Thank you, gentlemen. I do not have a lengthy
statement this morning. I do not, as others have done during the
course of these hearings, speak specifically to one particular area of our
United States. I speak generally about the problem overall.

I do so because I think, Mr. Oliairman. that through the years our
problem in part has come about because we have looked at it as one
which a fleeted only certain scciions of the country or maybe just
one section of the country, and for that reasoit, among others, the
magnitude of this problem has grown and grown to the point that it
has now become a concern of not just a few but a concern of a good
many people around the country.

AndI say to you in all candor this morning it is going to, unless
something is done in time, become an even greater problem involving
the entire country; it will gain the interelt of those who have been
heretofore, sitting back with a rather ir.lifferent attitu-le, and will,
unless something is done, destroy public education as far as quality
education is concerned in this country.
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I welcome very much this opportunity to set forth some thoughts
of mine on this subject which I personally feel strongly about and
which. I feel. is the No. 1 issue facing our country today, with the
exception, perhaps, of our economic problems.

It is an issue in which northerner and southerner, and easterner
and westerner alike, are all vitally concerned: and rightly so.. Con-
cerned. I think. because forced busing is contrary to the American
way of life and also because it is in violation of the Constitution and
contravenes the laws of our land. It is, I am afraid, an example of
Federal tyranny at its worst.

I am. iherefore, here today to plead the cause of individual free-
dom and the preservation of the American way of life which. like
so many Americans. I hold dear.

I am also here on behalf of our schools: to restore and preserve
quality public education in our country, a field in which I have main-
tained an abiding interest throughout the years.

All of the successes and all of the failures of our great country can
be traced to the successes or failures of these three institutions: the
home, the school, and the church.

The neighborhood school like the neighborhood church is as integral
a part of America as the home and the family. At the center isP-the
family unit and the home, the neighborhood being an extension of
them. It has been this concept and practical role of the family unit in
our society that has given this Nation its moral strength to cope with
its problems and to overcome adversity. It must be retained at all
costs.

Likewise, there is a need to preserve, our neighborhood school system.
It is only through the personalized atmosphere, the parent and teach-
er cooperation and participation, and the local government super-
vision prevalent in the neighborhoost public school, can an educational
environment conducive to quality education be maintained.

Nevertheless, the American concept of community schools has an
but been destroyed by 18 years of Federal court decisions.

Nor have the Federal courts provided an answer to the question of
race as it relates to education. Rather, the judicial usurpation of the
lawmaking authority of the Congress we have been witnessing has
only exacerbr.ted racial strife in this country. Furthermore, the quality
of education has not been improved; it has, in fact, been impaired,
and T challenge anyone to prove otherwise.

Much of the reasoning given for the judicial mandates on this
question has been for the purpose of guaranteeing equality of educa-
tion to all students. Mr. Chairman. I am not an attorney, but nowhere
can I find where the Constitution says anything about providing for
"equal education." I think if anything, these actions by the courts
have shown us the el it inherent in court usurpation of legislative au-
thoritythe effect of appointed officials seizing power from elected
representatives of the people.

lain not here to argue what is the best method to choose in clarifying
this matter. But clarify we must. For my own part, I do not think
the intention of Com-ress could be made any clearer.

You yourself, Mr. Chairman, during the debate of the Civil Rights
Act of 1964, said that fill the Congress was doing was outlawing dis-
crimination. Yet nine unelected and appointed members of the Su-
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preme Court and numerous other members of inferior Federal courts,
continue to foist their social philosophies on the lives of millions of
Americans.

There are a number of approaches we could take. It has been sug-
gestedand there are legislative proposals to this effectthat we
limit the jurisdiction of the Federal courts in areas of school deseg-
regation, and I think that this is a good idea.

It has also been suggested that we continue to enact legislation
prohibiting the expenditure of Federal funds for the purposes of bus-
ing to achieve a racial balance, and I agree. Yet, as we know, this lat-
ter approach has not been heeded by, nor has it restrained, the courts.

The major and most recent effort has been for a constitutional amend-
ment. I don't know if this is the best approach or not. In my personal
opinion, this would serve to clarify the issue once and for all. I am one
who believes in the written word of the Constitution; I do not think
that great document should be changed on a whim.

But that &nix Constitution provides for amendment when the need
does in fact arise. And J think the need has arisen today, and millions
of voices are raised in support of this effort.

Besides, what other recourse is left to us ? The Congress of the
United States, elected by the people, has legislated to prohibit forced
busing. Title 42 of the United States Code, which has been the law of
the lar d since 1964, says that :

Nothwg herein shall empower any official or court of the United States to issue
any order seeking to achieve a racial balance in any school by requiring the trans-
portation of pupils or students from one school to another or one school district
to another in order to achieve such racial balance, er otherwise enlarge the ex-
isting power of the court to insure compliance with constitutional standards.

In addition, it reads: "'Desegregation' means the assignment of
students to public schools and within such schools without regard to
their race, color, religion, or national origin. but 'desegregation' shall
not mean the assignment of students to public schools in order to over-
come racial imbalances * * I don't see how you can get any clearer
than that, but the blind me of the Court don't seem able to under-
stand it.

One need only read the debate during the consideration of the Civil
Rights Act of 1964 to ascertain the legislative intent of the Congress.

But the Court ccntinues to maintain through its decrees that only
racial balance will satisfy the law when applied to a de jure institu-
tion. We are told then that this entails busing of students to achieve
a specific racial quota. Quality education, the Court says, will thus
best be served in the long .m.

It is time that we act; our conscience dictates that we do so. Our
laws have been spurned with contempt by dictatorial Federal courts,
leaving practically destroyed in their wake our public school system.
Ipt us at least think about our children. of all ra.:TF and cieeds, who
are being sacrificed on an altar of sociological experimentation and
political expediency.

Let us rededicate ourselves to preserving our community schools,
giving our first consideration to our children and their education and
not to some bankrnpt fancy theories about race., Like good educators,
our first consideration should be for quality .duration. We should be
;Mew( ing, to improve it, not destroy it.
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Let me tell you how simple and how easy it is to provide for quality
education in this country for all our people.

I will begin by talkin about the value of the institutions which
comprise our society and form the backbone of it. Education is one
of those, three institutions. There are only two ingredients in
education. Mr. Chairman, and those two ingredients are quite
understandable.

The first ingredient is a child who wants to learn and can learn, a
youngster who has a desire to learn : and the second ingredient involves
a qualified teacher to teach or to motivate that youngster.

Having said this, let me say to you that there are three simple
things which can be done, and if these things are done and done with
reason by reasonable men, we will continue to have the best education
system man ever devised for the masses, and this is the only nation
that educates the masses of the people.

First of all, we are going to have to provide for neighborhood
schools, and the courts are going to have to understand what. we mean
when we talk about neighborhood schools. And by "neighborhood
schools,- I mean bona fide neighborhood school districts that are not
gerrymandered, districts that the lira doesn't go within 50 feet of on
one side and 10 miles on the other side.

They are going to have to be true neighborhood schools that serve
neighborhoods, well located.

Mr. Chairman, admittedlyand there is nothing wrong with it. I
challenge anybody to prove othci vise if we have true neighborhood
schools, some of them might conceivably be all white, but T doubt it.
Sonic might be almost all white. Some might be almost all black or
even all black. and some night be evenly balanced, maybe 50-50, with
regard to race.

But what is wrong with that, if they provide for the needs of the
people that they are established to serve, and that is, they provide qual-
ity education ?

Second, Mr. Chairman, and this again the courts are going to have
t9 understand, we are going to have to allow educators to hire teachers
on the basis of qualifications, and qualifications alone. "Race" can
never be a factor if you are interested in providing for education in
these United States.

Third, we are going to have to allow people in education to do some-
thing that they found helps in some cases, and that is, provide for some
sort of training for those who have abilities beyond others. We are
going to have to allow them to do bona fide ability. grouping,

When I talk about doing bona fide ability grouping. I am not talk-
ing about, a new concept. because we have been doing ability grouping
ever since we have had education. I am talking about refining this con-
cept. The ability grouping we, have been doing, we have been doing
th-ough the Years when we assign youngsters to grades 1, 2. 3. 4, and
5that is nothing but an example of ability grouping. Somebody has
made the de ermmation that, one youngster ought to be in grade 5 and
another ought to be in grade 4, and nobody has ever challenged that
until now. Now that race becomes a factor, ability grouping seems to
be something we should give, no consideration to.

I am not talking abo,t locking a.youngster into a track and leaving
him there forever, as a former District of Columbia plan did. I am talk-



75

ing about providing for ability grouping of students: for those who
can learn a little faster, allow them to proceed and learn a little faster;
and for those who don't learn quite as fast for reasons that maybe
we understand and in sonic instances certainly we don't understand,
give those youngsters compensatory education to try to help them
conic up to the average or to advance to faster groups.

And wherevef those who are assigned to faster tracks do not pro-
duce, forget about them and move them back into the slower learning
classes; and for those youngsters who dedicate themselves and apply
themselves and do improve their positions, allow them to move to those
more advanced groups.

Those three things, and those three things alone, if accepted by this
country as a whole, will solve this problem. But it is asinine, in my
personal opinion, for us as Members of the Congress to sit here and
allow this educational system to be destroyed because we haven't got
the political fortitude to face up to the problems when we might make
somebody mad. But I am interested in education, and I have no other
concern. I challenge anybody to demonstrate that they have more of
an interest in public education than I do, and 1 am here this morning
in an effort to preserve public education.

Do those three things: Make sure that the courts understand we
want neighborhood schools. bona fide neighborhood schools, in this
country; make sure that the courts understand we want the best teach-
ers available, regardless of race, to teach our youngsters; and allow
educators some leeway to do the ability grouping I describedand
you will be proud of this educational system in time to come.

Thank you. Mr. Chairman, for this opportunity this morning.
Chairman CELLER. We are very grateful to you, Mr. Waggonner.

You have always been very helpful in your statements, and you are
always welcoine before this committee.

The Chair wishes to announce we have some 12 Members of Con-
gress. and so I hope each of you will lx. as brief as possible so that we,
can hear from all of the Members this morning before we, go to the
House floor. Thank you very much.

Chairman CELLER. Our next witness is the distinguished gentleman
from Virginia, Mr. David E. Satterfield.

Your father was a dist, ished member of this committee for many
years. Mr. Satterfield.

STATEMENT OF HON. DAVID E. SATTERFIELD III, A U.S. REPRE-
SENTATIVE IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. SivrrEariEtn. Thank vou, Mr. Chairman.
Mr, Chairman and members of the c,ommittee, before beginning. I

have a question to ask. and it relates to your remarks just nefore, my
introduction. I received a telephone call at 9 o'clock this morning from
a member of your staff. informing me that it was your wish that we
confine our remarks to 10 minutes, T would like to know before betrin-
ning whether or not this is the rule under which I am permitted to
appear.

Chairman CELLE% I said yesterday I hoped that the Membem tak-
ing into consideration the great many Members who wish to testify,
might, confine themselves to 10 minutes, but I would not invoke cloture.
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Mr. SATTERFIELD. I have a statement, Mr. Chairman, that unfortu-
nately I prepared before I was made aware of this fact, and I would
point out that the scheduling of the number of witnesses we have to-
day, of course, was something which the committee did, and I would
hope that I would not be confined to the brevity which would prohibit
me from presenting my statement. If it should be the will of this com-
mittee that I come at another time, when I can be afforded full time

Chairman CELLER. Suppose you 0 ahead and see what happens.
Mr. SATTERFIELD. All right, sir.
Mr. Chairman and members of the committee, I know of no issue of

deeper concern to our citizens than court-ordered busing of school
pupils to alter the racial mixture in public schools. 1 wish to take this
opportunity to congratulate this subcommittee for its de vision to con-
duct public hearings upon a host of proposals before it which would
attempt to deal with this issue.

I wish to express also my personal appreciation for this opportunity
to appear before you to express my views as ell as those of my eon-
stitutents in the city of Richmond, Va., and the two adjacent counties
of Henrico and Chesterfield, who are so vitally affected.

The depth of concern among my constituents was forcefully demon-
strated on February 17. Despite a heavy snowstorm, a motorcade of
3,261 vehicles journeyed from Richmond to the District of Columbia to
demonstrate objection to forced busing and to consolidation of school
districts to iacilitate forced busing.

An additional 2,000 vehicles were turned back at the point of origin
in order to reduce the impact of this demonstration on the usual heavy
afternoon traffic on highways leading south from Washington.

The peaceful. lawful nature of their protest and the demeanor of 120
citizens. who called upon more than 300 offices of Members of the House
that day, demonstrates more eloquently than words that these were
serious individuals typical of middle-class America.

I -.rant to make it clear th 1 I do not appear here today to argue the
question of integration in the public schools of Richmond or any
other place. I appear as a spokesman for the people in my district
and as a legislator who has become deeply concerned about forced
busing of pupils to correct racial imbalance in public schools

I in concerned by what I have seen it do to my city of Richmond.
Va.. and by what I fear it may do to my entire district, my State, and
my Nation.

I am concerned about the present and future quality of public
education and the adverse effect of forced busing upon excellence in
education. I have grown concerned also about the possible effect of
busing decisions upon the futi IT of this Nation and its system of
government.

Our federal system of government is a good one, capable of per-
fection in its operation. It is m;, view that the failure to realize its
full potential has been due to the frailties of man and not, ii»perfeet ions
in the Eystem itself. However. II .i will never achieve that potential
if we abandm the basic premise inherent in the freedoms se( tired to
us all in our Constitution, that to the fullest extent possible., man
should control his on destiny and that of his minor children.

In a sense. it, is regrettable that the offending judicial edicts have
become obscured by the use c- f the term "busing and that as a result
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I speak and about which I complain is the busing of pupils by force,
pursuant to judicial order, for the purpose of effecting an artificial
racial balance of students in public schools.

I have heard it said, primarily in an effort to m'tigate the gravity
of the forced busing issue, that busing is historic in America and that
through the years thousands of students have ridden buses to and
from school. But there is a serious difference bet .veen that kind of
busing and the forced busing of which I speak. 'flat difference can
be described in one wordcompulsion.

The kind of busing to which these individuals refer emerged with
the development of the motor vehicle and was employed to replace the
long walk or horseback ride to the nearest school. It developed as a
matter of convenience to assist pupils in theii efforts to attend the
nearest school. It was voluntary.

Court ordered busing plans, on the other hand. transfer students by
bus. not as a matter of convenience, but ry erely .o achieve some arbi-
trarily established level of racial mix anong pupils. The court thus
replaces the parent in determining what school his child shall attend
and how. It thus seizes all control over a child's education and denies
to the parent the right and opportunity to influence an important
aspect of his child's education.

I realize that there have been instances in the past where a black
child was bused past his nearest school to attend a black school, or a
white child bused past his neighborhood school to attend a white school.
That was wrong.

It is just as wrong today to bus a black or a white child past his
neighborhood school in order that he will become a part of an artificial
racial balance in a school miles away.

I am not unmindful of the fact that some sociologists and psychia-
trists have suggested that proper public education demands a certain
degree of racial mix and that parents lack the ability, experience and
knowledge to determine what is best. for their own children, and
that these suggestions have been used to defend forced busing.

I would observe. l'owever, that neither suggestion has escaped seri-
ous challenge and that arguments supporting the principle of free
choice must of necessity transcend both in importance.

I am acutely awake of the fact that some individuals who express
the view that forced busing is necessary, do so with the mistaken idea
that areas now under busing orders have made no effort to integrate
their schools or that they have deliberately resorted to subterfuge
to prevent integration.

That is not the case in my district. Even if it were, it seems to me
there are other solutions, not nearly so harsh, which can at the same
time contribute to quality education. We may have been slow to react
to the Brown decision, but we did take steps to conform to what it said.

In 1966, the school system in the independent city of Richmond
inangunted a freedom of choice system for enrolling pupils in our
publu schools.

This plan was devoid of any possibility of gerry-nandering a school
area. since it employed no geographic zones at all. It, permitted par-
ents to send their children to any school of their choice within the
corporate boundaries of the city of Richmond. It conformed to the
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1969 court, definition of a unitary school system as being one within
which no person is effectively excluded from any school because of
race.

That it was achieving integration in the public schools of Rich-
mond is evident. Consider, if you will, the fact that in 1961, prior to

implementation of this freedom of choice plan, only 1.S percent of
34.956 pupils attended integrated schools. In the 1967-68 school year,
the second under this freedom of choice plan, that fielirc had risen
to 44.6 percent, and in the 1969-70 school year to 50.2 percent. In
1969-70. every white student in the city of Richmond attended an
integrated scliool.

The subsequent decision of the Federal court at Richmond ordering
forced busing of pupils to achieve an arbitrary racial mixture of
students in the Richmond Public Schools and its further order ;e-
quiring the reassignment of teachers to achieve a racial mixture in
each school's faculty as well, produced a profound and undesirable
effect upon the 'Richmond school system and the quality of educa-
tion provided by that system.

I realize that this is neither the time nor the place to discuss in de-
tail the numerous incidents which support this conclusion or to discuss
those resulting problems peculiar to Richmond. I feel I would be re-
miss, however, if I did not invite the attention of this subcommittee
to some of those problems which I believe are inherent in every case
where forced busing is ordered and which I believe diminishes the
quality of education.

Perhaps the greatest long-rPnge damage results from transferring
teachers from the school at which they taught prior to a busing order,
for the sole purpose of achi ring an arbitrary racial mixture of teach-
ers at eaeli school. Some of these teacher: were uprooted after years of
tenure in one school.

An immediate mull; in Richmond was a termination by many teach-
ers of their voluntary after-h curs work with students in various extra-
curricular activities. Furthermore. many teachers, upon the expiration
of existing contracts, feel compelled to leave the school system
involved.

Some teachers seek employment. elsewhere. Othc 7.s who have reached
the age for retirement but who continued to teach out of pure love for
their profession. have elected t, retire. This exodus. which inclr-les in
its ranks many of our most. experienced and effective teachers, seri-
ously damages the school systems in which they had worked. /

*doubt. any educator will challenge the value of participation in
extracurricular activities to the quality of a pupil's education. Yet
forced busing has seriously interfered with the opportunity to engage
in these activities after school. For many, the time formerly employed
in the pursuits is now unproductively co isumed riding a bus.

For those fortunate enough to co itinue their extracurricular activi-
ties. the expo rience is less rewarding because of the reduced number of
participants cnd the diminished availability of teachers who possess
the greatest interest in these activities.

The debilitating effect of forced busing on extra nirricular activities
is pr 'Icularly true of after-school athletic programs. It is regrettable
that participation in sports. so essential to the physical and mental
health of our young citizens, is thus curt tiled.
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But that is only part of the story. In the Richmond system, for
example, which has been remarkably free of violence in the past, there
occurred, following the inauguration of forced busing, an alarming
increase in the incidence of violence, disruption, and criminal acts in
its public schools and against the persons of pupils and teachers.

This regrettable fact forced the city to engage, for the first time
ever, a school security force armed with the power of arrest to help
maintain order and to protect law-abiding students and teachers. It
also forced the terminatio of nighttime school sports events.

One tragic result of forced busing has been the destruction of the role
of till, neighborhood public school in its community. As a direct result
of forced busing:

Parental contact with and influence in schools attended by their
children have been lost.

Parental conferences with teachers, so essential to proper child-
hood guidance, have been inconvenienced, if not lost altogether.

Children, especially those in kindergarten and lower elementary
grades, have lost an important sense of security and identity provided
by neighborhood schools.

Parents are severely handicapped in their ability to bring a sick
child home; and

Children are subjected to additional risks; for example, in Rich-
mond alone, schoolbuses were involved in a total of 153 accidents be-
tween September 1,1971, and February 24,1072.

Last, but by no means least, is the question of educational opportu-
nity. :111 of us have heard at one time or another the statement that
in order for a black child to receive a quality education he must at-
tend a school in which white children are t3nrolled. That is a racist
statement which makes no more sense than another racist statement
which we have also heard, that a white child cannot twelve a quality
education in a school also attended by black studerts.

Both statements are erroneous, but they do serve to locus upon a
critical question relative to the effects of forced busing.

NO doubt there are instances where one might conclude that a bused
pupil will achieve a better education in the school to which he is bused
than he received previously. But what about thi.t ohild who will receive
an inferior education as a result of being bused? A classic example,
which can 1 d documented, but which is by no means exclusive, has
occurred in Richmond.

The Richmond. School Board was a pioneer in the concept of pro-
viding accelerated courses in math, chemistry, and physics through
which exceptionally talented students would be afforded an opportu-
nity to expand their knowledge at a more rapid rate than was possi-
ble in the standard curriculum. Pilot courses were commenced in one
high school and gradually extended to others when and where a need
became evident.

As a result of the forced busing order, some students who were
already pursuing the course ef study provided in these advanced
classes were plucked out of their neig'iborhood school and bused to
schools which do not provide any accelerated courses of study.

These unfortunate students were forced to waste the balance of their
high school careers repeating elasswork they had already completed
in their accelerated studies.
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Ct. i one really justify forced busing when this is a direct result?
Of course, we must exert every effort to provide equal quality educa-
tion to all pupils-, regardless of their 1.4.,,e or economic station in life.
But I fail to see how anyone can condone a plan which may improve
the quality of education of one student at the expense of another or .

which threatens a decrease in overall quality education.
Do the rights of a student who may improve his educational lot

t:trough forced busing outweigh the rights of a student who thereby
suffers a diminution in the quality of his education? If this, then, be a
result of forced busing, and it is, on what conceivable constitutional
theory can it be supported? I submit there is none.

None of the problems to which I have referred, by any stretch of
imagination, can be said to contribute to excellence, in education. In-
deed= the exact opposite is true. These problems are in fact sacrificial
offerings upon the altar of forced busing.

The time has come to stop this pra;tice.
In January, a new decision was rendered by the U.S. district court

at Richmond, not out of a new cause of action but upon a motion of
joinder in the original action which had produced the forced busing
order for the city of Richmond. Although this new decision is being
appealed, I feel compelled to discuss it, tecause it provides a chilling
insight into how far Federal courts are argtared to go.

To fully comprehend the impact of fer decision, it must be remem-
bered that Virginia is unique in that its cities and counties are com-
pletely separate political entities, neither being dependent upon the
other in the operation of its government.

The city of Richmond is governed by an elected council and the
counties of licorice and Chesterfield by separate elected boards of
supervisors who appoint the members of their respective, school boards.
Each political entity has operated its own separate school system,
the bopodaries of v.!:*)cli are coterminous with The political boundaries.

Funds to operate these svztems are appropriated by their respective
legislative bodies which also authorize capital investments. Bond is-
sues for school construction are the sole obligation of the political
entity offering the issue.

Richmond City has approximately 43,000 pupils; the counties of
Henrico and Chesterfield lutve approximately 34,000 and 24,000 pupils,
respectively. Richmond city students are predominantly black, and
those in the counties predominantly white. The three independent
political subdivisions encompass an area of 744 square miles, some of
which :and, in both Henrico and Chesterfield, is rural.

The decision to which I refer would impose a forced busing plan
upon these three jurisdictions, by abolishing the three separate school
dist' icts and their respective school boards and by creating in their
place and stead a single master school district encompassing the entirearea.

That new district would be administered by a master school board
to which Richmond city would appoint four members. the county of
Henrico three members, tnd the county of Chest:field two members

I wish to call particular attention to the fact tlit when this decision
was t endered, each of the three jurisdictions inv( ived was then operat-
ing an approved unitary school system; Richmond's unitary system
having been established pursuant to order of the court in question and
the counties of Henrico and Chesterfield have been established pursuant



81

to unitary school plans approved by the Department of Health, Educa-
tion, and Welfare.

This decision goes far beyond the ordinary desegregation case in-
volving the reassignment of students and faculty to obtain a unitary
school system. It involves the complete restructuring of three inde-
pendent unitary school systems in three independent political subdi-
visions in order to bring about something defined as a more "viable
racial mix" throughout the area, defined as a "metropolitan area"
school communit,.

In mandating this consolidation. the court, for the first time. has
affixed a constitutional right of Negro children attending a judically
approved unitary school system of one political subdivision to be trans-
ported to and enrolled in a unitary school system of an adjoining po-
litical subdivision.

The court has further affixed to white children attending a unitary
school system the obligation of being transported to a predominantly
black unitary school system in another political subdivision; the rights
and obligations are said to have been invoked to provide for a more
desirable racial mix.

It would establish within the new master: district six subdivi-
sions extending like slices of pie from the center of the city and would
arbitrarily fix the racial mix in each school at not less than 20-percent
nor more than 40-percent black. It would provide that selection of
pupils to be bused would he by lottery, similar to the random selection
method employed in the selection of draftees under the 'Uniform Selec-
tive Service Act.

The implications of this decision are broader by far than any previ-
ous school case. Here for the first time a Federal court has struck down
jurisdictional lines w:iich wee established in the first half of the 18th
century and which have been changed only by periodic enlargement of
the city through annexation proceedings t inch no one has ever seri-
ously suggested were designed to perpetuate school segregation.

Should this decision to ignore jurisdictional lines within a State be
affirmed by the U.S. Supreme Court, .vhich certainly is not a complete
improbability, then the precedent will have been set to ignore State
lines as well. We could then anticipate a host of court-ordered inter-
state mergers. such as a merger between the schools of Washington,
D.C.now ¶Yr-percent blackwith those of the adjacent areas of Mary-
land and Virginia, or perhaps a merger involving New York City and
New Jersey.

Make no mistake, this decision constitutes a very real threat to the
right of a locality to control its own schools. Once begun, interstate
mergers could easily lead to a Federal school system, controlled ab-
solutely in Washington by appointed officials, who are in no
answerable to the electorate.

They would dictate the design of each and every new public school ;
determine where and when it shall be erected; assign pupils to specific
schools; determine the *raining requirements of teachers anu their
assignments to specific schools; select the textbooks to be used; forum-
laet and dictate classroom curricula ; and control every facet of school
administration.

Should this come to pass, it goes without saying that every single
community in this country will be affected, even though it does not
now have, and may never have, an education problem involving lace.
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The greatest guarai: ee we have for the continuation of freedom in
education so essential to a free people, is to continue that diversifica-
tion of control over public education inherent in the principle of local
control. Destroy that and you destroy freedom of education itself.

As disturbing as this aspect of the consolidation decision may be, the
collateral questions which it raises are even more disturbing.

For example, if Federal courts are permitted to strike down local
jurisdictional boundaries for an educational purpose, might they not
also traverse them for some other public purpose such as welfare
and medical care?

Consider, if you will. those questions collateral to implementation
of the Richmond Consolidation case. The manner in which they may
be resolved will have a serious impact upon local government liar be-
yond the questions of education, integration, and forced busing.

The court has made no effort in its decision to deal with the number
of school administrators which will be required by the new master
school district. It makes no reference to the philosophy of the new dis-
trict or the educational program it will employ, nor does it indicate
how or by whom either will be determined.

It fails to acknowledge the operational costs of this new school
system or to suggest how funds to finance those costs will be raised.
It fails to address the question of how capital outlays for new schools
or additions to existing schools are to be financed or, for that matter,
how bcnds will be issued.

It fails to address the problem of how school property will be con-
veyed to the new school board or how that board will receive and hold
such property; it ignores the vital problem of how the separate out-
standing bond obligations of the counties and city involved will be
assumed or repaid.

Above all, it leaves unans.vered the vexing question as to how three
separate legislative bodies can be made to finance ..heir respective por-
tions of the operating expenses of this new common school district,
especially when the true tax rate in each political entity is different, or
how either of these bodies can be made to act when the public interest
of county or city is hostile to the public interest of one of the others.

Previously in this case the presiding judge ordered the Richmond
City School-Board to purchase buses and Richmond City Couneil, an
elective legislative body, to appropriate the funds required to pay for
them. These orders were armed with the threat of contempt citation
and punishment if resisted.

I3oth bodies, the school board and city cow ail, complied with these
orders. Regardless of any question as to whi'me, theyshould or should
no+ have resisted. I think it is self - evident that little, or no imagination
is required to raise the fear that all these collateral questions will be
determined either 1w mint ediet or by judicial coercion upon the elected
representatives involved.

Snell a possibility should be repugnant to every individual who be-
lieves in our Constitution.

The potential for mischief inherent in this decision is, I think, self-
evident. It constitutes a serious threat to the autonomy of local end
State governments as integral parts of our Federal system and it con-
stitutes a serious danger to the continued right of the people of this
Nation to freely govern themselves at the State and local levels of
government.





83

If the Federal courts are prohibited from demanding forced busing
as a tool to achieve a unitary school systemwhatever that may be
then the reasons which have produced the Richmond Consolidation
case and all like it will have been removed. Court-ordered busing is a
fact. Extension of the doctrine upon which forced busing is predicated
is now more than a fear or a theory.

The time has come for Congress to act to prohibit forced busing
either by legislative act, as some suggest, or by amendment to the Con-
stitution, which I believe to be the only practical course now open to us.

There was a time when I believed that Congress could enact legisla-
tion which the Supreme Court would sustain to prohibit forced busing
to achieve an artificial racial balance or to eliminate a racial imbalance
in public schools. I confess, however, that my optimism in this regard
was destroyed by the Supreme Court's opinion in Swann, et al. v.
Charlotte-Mecklenburg Board of Education,, et al.

That opinion left no doubt that the Supreme Court has concluded
that there shall be a reordering of the ratio between the races among
pupils in the public schools in areas where de jure segregation is said
to exist. Moreover, it makes quite clear that busing is an acceptable tool,
and therefore a constitutional tool, which may be utilized to effect the
necessary involuntary transfers.

When I consider that determination, when I consider the facility
with which the Supreme Court swept aside pertinent language in the
1964 Civil Rights Act, as well as congressional expressions in subse-
quent enactments, and when I consider the distances pupils must be
moved from one school to another to implement that decision, I find it
impossible to conceive that the Supreme Court, of its own volition
will embrace and approve any legislative act having the effect of pro-
hibiting such forced- busing or eliminating forced busing already in
progress as a result of its decision.

I know that some Members of Congress sincerely believe we can
prohibit forced busing simply by enacting legislation. I respect their
right to this view, of course, but I disagree with their conclusion. We
are dealing with a basic decision which is predicated upon the Supreme
Court's interpretation of the Constitution. I fail to see how we can alter
such a decision by mere legislation.

The groundwork is already laid upon which the Supreme Court
can render a decision which would declare such legislation uncon-
stitutional, and I believe that is precisely what it would do.

It is important at this point for each of us to contemplate a per-
plexing aspect of the Charlotte-Mecklenburg decision. I refer to the
Court's failure to make that decision applicable to public schools
located in areas where de facto segregation is said to exist.

What may be of greater significance, however, is the Court's refusal
to hold that these areas are exempt from its application at some future
date.

I find it difficult to :justify the apparent conclusion of the Supreme
Court, on the one hand, that the civil rights of a black child in North
Carolina are so violated by a condition of segregation as to demand
redress, whereas, on the other hand, the civil rights of a black child
in another area who experiences the same condition of segregation
are not violated, simply because the former condition is determined
to be de jure segregation and the latter de facto segregation.

SO-449-72-7
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I deem it self-evident that the rights of both children are the same,
and that if the rights of one are violated, then the rights of both are
violated, regardless of the circumstances which contributed to estab-
li,hing the offending condition. There can be no serious doubt, absent
effective action by Congress, that the tune must come when the Su-
preme Court will conclude that the Charlotte-Meelenbuiv decision
applies to de facto and (le jure segregation with equal force.

It is high time for all of us to recognize, for what it is, the distinction
which has been created between de facto and (le jure segregation
that it is a deliberate effort to divide into two camps the potential ob-
jectors to forced busing and ,o keep the two camps divided by holding
out to one the hope that it 1 ill not suffer the same indignity of forced
busing visited upon the other.

I suggest that the long-range result. if we fail to act, is that both
camps will suffer the same fate, separately.

Those who feel secure ,:oday because they reside in areas identified
as having de facto segregation will be well advised t'' heed the argu-
nients of those of us who are currently under the gun. Where we stand
today, they will surely stand tomorrow.

Some of those who now advocate action by legislation, and who
argue that it would be upheld in court, do not seek to prohibit forcedt,
busing, but rather to implement existing busing orders by attempting
to impose some limitation upon the extent to which such orders would
apply.

Some advocates of this approach with whom I have talked seem to
be saying that a certain amourt of forced busing is acceptable, so long
as it occurs somewhere else.

I hold that if forced busing is wrong in one place then it is wrong
every place. I cannot, therefore, understand or accept such an approach
as a, method for dealing with this issue.

forced busing under court order solely to achieve an artificial racial
mix of pupils in public sehoOls is a fact. In Richmond, for example, it
has existed for a full year and a half. To date, every determination to
impose forced busing upon separate school systems has been made by
the judicial branch of the Federal Government, in which, unfortu-
nately, democracy as we know it simply does not exist.

We should not make the mistake of failing to recognize that citizens
across this land, especially those in jurisdictions already subject to
court-ordered busing. are growing restive, not simply because of their
objection to forced busing but because this practice. so vital to them
and their children, has become, a reality without any opportunity to
express themselves on the issue either by direct vote or through their
duly eleei,ed representatives.

This fact alone offers a compelling argument against reliance now
upon so questionable a remedy as a legislative act, for the validity of
such an net will remain undetermined for a long period of time, per-
haps several years. Meanwhile, existing court-ordered busing would
continue unabated, and consolidation orders, such as the one in Rich-
mond, even if stayed throughout appeal, will have been decided long
before such legislation can be tested in the Supreme Court.

I ant here today, therefore, to support and to urge your sympathetic,
consideration of a., amendment, to the Federal Constitution which
will establish the constitutional foundation for valid legislative action
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to properly and effectively deal with this issue and hopefully with the
related arbitrary assignment of teachers to achieve artificial racial
balances of the teachers in each public school.

The essential language to which I refer provides that no public
school students because of race, creed, or color shall be assigned to or
required to attend a (articular school. This language is appealing be-
cause it is brief and explicit and because it, properly extends to its ulti-
mate conclusion the existing principle that the Constitution is color-
blind.

Proponents of forced busing have charged that such an amendment
would rollback progress in school integration which began with the
b row n decision in 1954. This is an invalid argument.

First of all, the charge appeals to be predicated upon a conviction,
which no amount of fact seems to dispel, that every opponent of forced
busing is an unrelenting segregationist whose sole objection to it is his
unswerving aversion to !nixing black and white children in public
chools. That simply is not a fact.

Opposition to forced basing is not related to race, for the principle
that public schools shall be racially integrated is well established and
accepted.

In the past year and a half. for example. I hate received approxi-
mately 15,000 communications from constituents, some of whom are
black, expressing their opposition to forced busing. Except for a
handful of letters, these citizens made affirmat ive statements demon-
st rating that they do not object to integration in public schools.

That this reflects a genuine conviction is attested by the fact that
immediately prior to the forced busing order in Richmond, public
school integration was progressing, peacefully and without incident.

Second, I find it difficult to understand how these opponents of the
constitutional amendment which I support can embrace on one hand
the proposition that our Constitution says that a public school pupil
may not be prevented from attending a particular public school on
account of has ntee, creed tar color, yet reject, on the other hand this
proposed amendment win( h complements that proposition by stating
that henceforth the Constitution will also forbid the assignment of
that pupil to a particular school because of his race, creed or color.

Their proposition supports the patently unequal proposition that
for some purposes the Constitution is colorblind, but for others it
is not.

The language I support, as set out in my resolution, House Joint
Resolution 591. House Joint Resolution 620, and other pending pro-
posals, would make it clear beyond doubt that the Constitution is
indeed colorblind, in every respect.

Should there be a feeling on the part, of this subcommittee. that the
suggested amendment should reflect both propositions, then. I submit.
it might consider inserting immediately after that portion of time
proposed amendment which reads, "No public school pupil shall,
because of race, creed, or color.- the words: "be prevented from at
tending or- so that section .1 will read:

"SEcTiox 1., No public senool student shall, because of his race,
creed, or color, be prevented from attending or be assigned to or-
required to attend a particular school."

An important facet of the approach I recommend, which should
allay the fears of its detractors, m tlmt even though this constitutional
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amendment is passed and ratified, subsequent leg.31ation will be re-
quired to implement it. The question as to Avila:: school plans will
result and whether the neighborhood school concept, freedom of
choice, or some other plan will be permissible will, no doubt, be deter-

..ed by subsequent congressional legislation.
I am aware of the argument that this amendment might produce a

result contrary to the one I seek. Perhaps that is possible; however,
its adoption and ratification will provide Congress with an opportunity
to make the decisions involved rather than to continue to leave them
to the Federal courts.

I, for one, feel far better about relying upon the will of Congress
than I do about having to rely upon the discretion of Federal judges
who are not accountable to the people for their actions. I have an
abiding faith in the citizens of this Nation, when important issues are
involved, to be fair and objective and to reach a correct decision.

Those of us who have joined together in our antibusing effort are
perfectly willing to place our case befor the body politic who will
speak through their elected Representatives. I think it is fair, then,
to ask those who oppose us why they are unwilling to lo the same.

In conclusion, let me reiterate, our effort here is not, one to per-
petuate segregation; it is simply an effort to prohibit the utilization
of compulsory busing of pupils to achieve an arbitrary rtcial mixture
in public schools.

It is an effort to redirect national focus upon the proposition that
public schools exist for the purpose of providing quality education,
not for experimentation hi sociological projects.

It is an effort to provide the framework upon which permissible
legislation can be formulated.

It is an effort to afford to the people an opportunity to act.
I intend to support legislation, if it is developed, which has as its

objective a prohibition upon forced busing. However, to support such
an effort to the exclusion of all else would, in my view, be a serious
mistake, and I will, therefore, continue to work for this constitutional
amendment.

Because of the questionable validity of a legislative act, I believe
we should all join hands now in support of this constitutional amend-
ment, regardless of whether our action is in conjunction with separate
legislation or not.

Should we do that and should we also enact antibusing legislation
which is sustained by the Court before this amendment can be ratified,
then no damage will have been done. On the other hand, should such
legislative enactment be declared unconstitutional at some future date,
then the immediate availability of an amendment for ratification will
be a significant and welcome circumstance in what must be the com-
mon goal of us all, to effect resolution of this vexing problem at the
earliest possible time.

Thank you, Mr. Chairman. Again, I wish to apologize for having
taken so much time of this committee and of my colleagues. Unfor-
tunately. I had prepared the statement in advance and when I tried
tills morning to summarize it, I found that it was not practicable.

Chairman OFILLER. Thank you, Mr. Satterfield.
Reading from the opinion of the court in the Richmond case, I find

the following: "Of the seven high schools, three were 100 percent
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Black." "Of the middle schools, three were over 99.91 percent Black."
"Seventeen elementary schools were 100 percent Black." "Two schools
were 100 percent White."

In addition the district court goes on to say :
The State Board has never forbidden by regulation the exchange of pupils

across political subdivision lines. It has promoted the crossing of lines for pur-
poses of operating regional segregated schools. . . . It has disbursed funds for
transportation required under such systems and even paid for the shipment of
pupils to other states in segregated groups.

What do you have to say about that statement?
Mr. SA1TERFIE1D. I read that portion of the decision, Mr. Chairman,

and having read it, I did as best I could to find out what the true facts
were and I talked to counsel in the case. It is my understanding that
this statement by the judge in his decision, standing alone, is not
without question.

I and told that indeed there has been transportation between these
count: ies and the city by bus but that this involved those students in
the counties who were educationally disadvantaged, which permitted
them to be bused into the city where specific schools which could treat
the kind of ailment they suffered existed, whereas no similar school
was in existence in the counties. This was the purpose for the trans-
portation across those lines.

I am further advised that it was done on a cost reimbursable basis.
So I, too, question that conclusion of the judge.

Chairman CELLER. Well, there also was payment for transportation
for segregated purposes.

Mr. SATTERFIELD. I have been unable to find any fact which in my
mind supports that conclusion of the judge. I am frank to say that
I did not attend the hearings. The best information I have is that
this conclusion of the judge will not pass unnoted and without attack
on appeal.

Chairman CELLER. Any questions?
Mr. POFF. Mr. Chairman, I want to extend a welcome to my dis-

tinguished colleague from Virginia, and for the benefit of this com-
mil tee, to say something about his professional background. The wit-
ness was a highly successful lawyer in private practice. He was an
assistant U.S. attorney for the Eastern District of Virginia. He is
the son of a distinguished former member of the Judiciary Committee
of the House of Representatives who served with the chairman of this
committee for many years.

From his testimony, it is apparent that he is a legal and constitu-
tional scholar who knows whereof he speaks. I might add that he is an
articulate, eloquent, persuasive spokesman of the constituency he repre-
sents and in my judgment, Mr. Chairman, the time spent here this
morn'ng has been well spent.

Mr. SATTERFIELD. I thank my colleague whom I consider a very close
personal friend.

Chairman CELLER. Mi.. Counsel.
Mr. PoLx. Mr. Satterfield, yesterday the committee received testi-

mony from a Member who was a sponsor of a. constitutional proposal
written in the very same, identical language as the one you propose
this morning. In discussing that proposal, he indicated to the commit-
tee the intent of the proposal. He said any attempt to base school at-
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tendance on race through forced busing. gerrymandering school dis-
tricts, pairing, closing schools, altering grade structure, or any other
means would be prohibited should this proposed amendment be
enacted.

I was wondering if this was your intent in sponsoring the language
that you have suggested?

Mr. SATTERFIELD. I am very frank to state. as I attempted to say in
my presentation, that I don't believe the amendment that I have talked
about or even some altered wording in that amendment will do that.
Incidentally, I am delighted that these hearings are in progress be-
cause if such amendment is to be reported and considered, I think it
needs the examination and study of people as expert in the Constitu-
tion as you are. Perhaps you can improve on our language.

My concept of this issue is that an amendment such as this would
not deal with any of those things specifically. I like the idea that this
amendment would extend a basic principle in the Constitution only
and that we then would expect the people of this country to determine
how it would work through appropriate legislation and Congress.

I think that is the way it ought to work. So I do not intend that this
in and of itself do any of those things you mention. If you are asking
me what I conceive might be the result, it would seem to me that under
it, we could have a plan wherein these matters could be concluded as
indeed they were in the city of Richmond recently, under its freedom
of choice plan, where every single student will have an opportunity
to attend the school of his choice within his school district and that
there would not be any geographic boundary lines which could be
gerrymandered. It would seem this would get around part of the ques-
tion I think you were posing to me.

Mr. POLK. The Member was saying that House Joint Resolution G20
would prohibit. all means currently employed for integration, yet I be-
lieve the major import of your statement this morning concerned the
problem of busing. I was wondering if you intend to limit your remedy
to the busing problem or if you intend to prohibit all means of
integration ?

Mr. SArrEnriEr.u. I do not mean to suggest that we prohibit all means
of integration. I have tried to state that I think it is equally wrong
to aqsifin a person to a given school and force him to attend it on the
basis of race, creed, or color as it is to prohibit him from attending a
school of his choice on the basis of race, creed, or color.

Mr. Por.x. Thank you.
Mr. HurcruNsoN. Mr. Chairman, may I inquire?
Chairman CELLER. Yes.
Mr. HUTOHINSON. First I would like to state that I am very appreci-

ative of the witness' testimony. It has been very helpful. He repre-
sents a constituency which we all know lives in the vortex of this
problem. And so the time we have spent with him, I agree, has been
well invested.

I am aware of the gentleman's position, one that is taken by so many,
that the only effective way to meet this problem is by a constitutional
amendment. I would like to make this statement and ask the gentle-
man's reaction to it.

Every time we put a subject into the Constitution we take it out
of the control of the legislative branch and simply transfer it to
the judicial branch.



89

If we are concernedand I think we are concerned about how
Federal judges are acting these days on many questions and how
they are basing what they do on their own interpretation of the
Constitution, I fear giving them additional tools, additional words
to interpret.

My own preference would be to attempt a solution statutorily. If the
courts knock it down, at least we can try again. But if we say we
can't do anything and turn it over to them, we have, in my opinion,
lost all control of the matter.

I would be glad to have the gentleman's reaction to that statement.
Mr. SATTERFIELD. I certainly agree with your fears. It disturbs

me any time that we provide additional latitude to the court, but it
seems to me that we have no choice because the court has assumed
to itself the power and authority already to do these things.

In our system of government, it seems to me that the only check
and balance we have under the Constitution against pronouncements
of the Supreme Court that go to the heart of the Constitution, is the
right of the people to change that Constitution by amendment.

I know t frac Tnomas Jefferson expressed the grave concern that there
was no effective check and balance against the Court should it ever
begin to l igislate.

enfonunately that is precisely what it is doing. I don't like the
idea that we are forced to react and I don't think we as legislators
ought to be the final word in reaction but I do support the proposition
of a constitutional amendment because this will give the people of
this country an opportunity to determine whether they want this
put in the Constitution or not.

And they will be the ultimate deciders acting through their own
elected representatives. I don't think we have any other choice, sir.

Chairman CELLER. Thank you very much, Mr. Satterfield; we
appreciate your coming.

Our next witness is the distinguished gentleman from Texas, Mr.
James M. Collins.

Mr. Collins, we hope you will take into consideration the pal iencu
of the other members who are waiting.

STATEMENT OF HON. JAMES M. COLLINS, A U.S. REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS

Mr. CoLuxs. Mr. Chairman, could I 'include my complete remarks
in the re,!ord and just make sonic observations?

Chairman CELLER6 Yes.
(The statement referred to follows:)

STATEMENT OF HON. JAMES 31. COLLINS. A U.S. Itr.7RESENTATIVE IN CONGRESS
FROM THE STATE OF TEXAS

Mr. Chairman : I want to thank your Committee for the opportunity to discuss
Busing and its effect on Education.

On the subject of Busing, some of the witnesses are concerned with broad
sociological issues but my concern is directly with quality education for all of
America's children.

The final answer must rest with a confirmed Constitutional Amendment so
that the Courts can no longer confuse the issue. My Amendment says "No Public
school student shall, because of his race, creed, or color be assigned to or
required to attend a particular school." We are one Country and one people.
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I hope this Country has not reached a point where housing areas, business
establishments and schools are on a quota basis.

I remember well an experience that I had in the War when I served with
the Third Army in Europe: At that time I had the 2nd Platoon in a Company
of Engineers. In our four platoons the Captain had made it a point to assign
all of the boys of Italian ancestry to the 2nd Platoon. He apparently had some
type of negative feeling about Italian people.

I worked with these boys, I lived with them, I was in the mud and the
snow with them. We marched togetherwe went hungry together and we were
close, as War brings out the complete person. I liked these boys. I remember
the day I turned to my Serg ant named DErmilio and said, "we are lucky in
the 2nd Platoon. I am sure glad we have all the Italian boys in our Platoon."
And he said, "What do you mean, Italian, Lieutenant. I am an American."

Are we in this Country going to move the clock back after all the progress
that we have made and start assigning people from the time they are five
years of age on a regimented oasis because of their color or religion?

I am not a lawyer, but I have been in Congress long enough to learn that
Lawyers know how to put in trick phrases in any Rill which can kill it. The
trick Phrase that they use on Busing Bills is to insert the phrase "unless
Constitutionally Required". These three words give a Lawyer a blank check
for a Liberal Federal Judge to write any school procedures he dictates. We
have a system today where Judicial Decisions rather than Congressional Laws
are the Law of the Land.

It is the responsibility of Congress to make Laws and Judges should interpret
the Law as written.

Congress follows the Constitution in writing the laws. And I ask all of you
v-!lat is more Constitutionally solid than for every American to be treated
equally. For every American to be able to go to the school closest to his home
is fundamental. For every American to be treated as an equal American and
not handled as a quota is in the Bill of Rights.

Take an example of Busing in the small, little town of Wilmer, near Dallas.
When Busing first started in 1970, it was 45% Black and 55% White in the
student enrollment. Now the Black percentage is over 8.5 %. Black students are
bused in from South Dallas with the first buses scheduled to arrive at 7:25 A.M.
and the second trip at :10 A.M., so the long early haul begins by 6:00 A.M.

Tt i- reported that Grade levels in Wilmer have dropped two years in
academics. This means fifth graders are now doing third grade studies.

Many are beginning to believe that Busing is the first step in an Educational
downhill plan. Next will be bureaucratic Metropolitan schools. Then finally, they
could become entirely Federalized schools. Whereas what America wants and
needs are local school boards with full local control.

We need to review the fundamentals of education. The age of the School House
has nothii g to do with the quality of education. You can be in any old building
but if you have the necessary ingredients you will get the best education. To
start with and most important is to have good teachers. The second factor is
to have intested parents that encourage the student and the third is to have
a pupil who t.zz,, interest and desire in wanting to learn. None of this has to
do with the location of any school or the type of school

I favor a system that would let any child in the County go to any school in
the County and have complete freedom of choice as was suggested by Mr. Thur-
good Marshall He is now a Justice on the Supreme Court and in presenting the
case in 19 52 to the Supreme Court, said he wanted children to "have the choice
to attend any school he desires." I, too favor complete freedom of choice, which
is full equality.

We need to clearly define the Issue so that even the Courts can understand it.
The American people understand it. When Congress said in the Civil Rights Act
of 1964, "Nothing herein shall empower any official or court of the United States
to issue any order seeking to achieve a racial balance in any school by requir-
ing the transportation of students from one school to another in order to achieve
such racial balance." Congress thought this definitely and explicitly covered the
subject.

But with judges who stay up late at night working out such technicalities as
how many angels could dance on the point of a needle, we fir i that they have
discovered all types of interpretations to offset this very definite and specific
language.

There is one solution that we must act on immediately. It has been brought for-
ward with greatest clarity by Senator Griffin in the curzent debates in the United
States Senate. His Amendment as offered in the Senate is worded as follows:



"la the text of the Mondale amendment, after the words "uniform basis" in-sert a period, strike the remainder of the sentence, and add the following:
"Sac. 902. No court of the United Statesshall have jurisdiction to make any de-cision. enter any judgment or Issue any order the effect of which would be torequire that pupils be transported to or from school on the basis of their race,color, religion, or national origin.
"Sac. 903. No department, agency, officer, or employee of the United States,empowered to extend Federal financial assistance to any program or aciivityat nay school by way of grant, loan, or otherwise, shall withhold or threaten to

withhold any such Federal financial assistance in order to coerce or induce the
implementation or continuation of any plan or program the effect of which wouldbe to require that pupils be transported to or from school on the basis of theirrace, color, religion, or national origin.

"Sac. 904. Notwithstanding any other law or provision of law, in the case ofany order on the part of any United States district court which requires the trans-fer or transportation of any student or students from any school attendance area
prescribed by competent State or local authority or which requires the consoli-dation of two or more local educational agencies for the purposes of achieving a
balance among students with respect to race, color. religion, or national origin,
the effectiveness of such order shall be postponed until all appeals in connectionwith such order have been exhausted or, in the event no appeals are taken, until
the time for such appeals has expired.

"Sac. 905. If any provision of this title, or the application thereof to any per-son or circumstance, is held invalid, the remaining provisions of this title, or theapplication of such provision to other persons or circumstances, shall not be af-fected thereby."
The issue is Quality Education. We should act an Busing now in Congressthrough Senator Griffin's Legislation, while we are waiting for final and per-manent Liberty for the American Children through a Constitutional Amendment.
Let u' keep the trick clauses out of it and vote on the fundamental issue justas it stands. If you vote for this Constitutional Amendment you are voting to endbusing. If you vote against the Amendment thk means that you favor busing.
Mr. Cor,mxs. I would like to make some general observations from

the testimony and discussion of otherCongressmen.
I wont to say a word first about school excellence, as that is the sub-

ject that concerns us the most, and basically is what we are interested
in, excellence ir. our schools. I agree with my colleague from Louisiana
when he talked about excellence in schools. Ile pointed out that the
school building where you go to school is not the factor that deter-
mines excellence. The most important thing is the schoolteacher and
every one that studies education knows how important it is that wehave top schoolteachers.

The second thing is to have pupils that want to learn. And a third
and very important motivation is to have interested parents. I think
many times we overlook this. The parents should encourage the young-
sters. So you have students, teachers, and parents all concerned with
the subject of busing.

We talk all of the time about racial balance. So let's go back to the
Civil Rights Act as my distinguished colleague from Michigan was
talking about deferring this matter to the Supreme Court and Federal
courts. Those of us who have been concerned with busing under the
educational system are disturbed about the Court's ability to under-
stand exactly what Congress says. We think that, we are going to need aconstitutional amendment or at least a law spelled out in one-syllable
words for the Supreme Court to understand it.

The Civil Rights Act of 1964 says :
Nothing herein shall empower any °Will or Court of the United States to issue

any order seeking to achieve a racial balance in any school by requiring the
transportation of students from one school to another in order to achieve suchracial balance.
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Yet in spite of this specific language in the basic Civil Rights Act,
racial balance has been the whole impetus of what is involved. I don't
see anything wrong with a minority being together. The Chinese out in
San Francisco have raised their children emphasizing two different
concepts.

One virtue is to discourage any kind of juvenile delinquency. As we
know, the Chinese children have the best record as far as juvenile
delinquency of any group we have in America.

The second thing they teach their children is respect for their
parents. and both of these are very desirable traits. The Chinese have
objected to busing. They are a minority and live together but now they
have forced busing. It doesn't matter what minority it is, groups should
have a right to live together.

I had an experience during the war that impressed me very much.
Our out fit shipped out of Boston and was loaded into 54 ships in our
convoy. About the fourth day out the fellow on watch came back and
he said. "The Nazi submarines have found us."

About the fifth day out the ,vhele submarine, pack had found us.
My men became pretty nervous an they asked, "I low long is it going
to take us to get to Europe ?"

I went down and checked with the mate and the mate said, "We hill
get there just as fast as the slowest ship."

In busing, we are getting back to the convoy system. We are gearing
this whole thing down to the slowest ship and school training is related
to the pace of the slower student -..

I will give you an example from the nearby community of Wilmer
near Dallas. In 1970 Wilmer started busing. At that time the ratio was
45 percent black, 55 percent white. That, was 1970. Today they have
already passed 85 percent black so we didn't achieve any type of inte-
gration if that was the objective. But one thing we have Clone out there
in Wilmer, the school achievement level has dropped two grades and
class work is adjusted to lower grades.

That didn't do any good for anybody. What they have done is simply
confused the school system.

I would like to discuss racial balance. I think about the greatest
thing we have in the city of Dallas is our Dallas Cowboy football team.
We don't think of our Cowboy football team as to what race our players
may be. We think of a team and yet as I sat. down and reviewed the
team, I recalled we don't have a single Mexican-American on the team
and most of our stars are blacks.

We have more Mexican-Americans in Texas than we do blacks, so
what we would do if we went on quota system is let half of our stars go
and get Mexican-Americans to learn the game.

Mexican-Americans are the best soccer players in the world. But they
are not the same stars as black footballers. Go through and look at
who is outsta..ding. For the Cowboys take men of character like Cal-
vin Hill, or Thomas, the rookie of the year; Hays, the fastest man ;
Renfro, and nobody challenges Renfro back in defense as lie is always
all -pro. Take dynamic big Jethro Pugh. Many have seen Cornell
Green in action. These men led the Cowboy team to the world cham-
pionship. There was no quota. The best players made the team. To
have the best team in school we should never go to quota racial
balance.
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Let me tell you a story, Mr. Chairman, of a man from your area.
It regards a sergeant from New York City when we served together
in the Army.

As all of you know, you get to know fellows pretty well in the
Army because you live in the mud and snow and you sleep together
and you suffer together.

I was in an outfit of Engineers. The 2d Platoon was my platoon.
My captain happened to have a hangup about Italians so he put

all of the Italian boys in the 2d Platoon.
When I got assigned to it, I realized all of the Italians were in

that platoon. As 1 went through Europe, I began to realize these
were the finest Bows in the world.

I could depend on them. They were good boys. When Sunday
came. those boys went to Mass. If you ever asked them to help you,
no matter what time of the night, they were always there. They
were good boys. One day I turned to this sergeant, and I said. "You
know I am sure lucky in the 2d Platoon. We are really lucky. We have
all of the Italians in our platoon." He said, "Lieutenant, I am not an
Italian. I am American.'' What we are talking about here today is. are
WC going to let everyone in this country be Americans? Are we going
to be Italians, Poles, Jews. Japanese, or will be all be Americans. Shall
our schools be on a quota system for each race or will education be
equal for all, and will all students be Americans.

Chairman CELLAR. Thank you. Mr. Collins.
Mr. JAcons. Mr. Chairman, I have a question T would like to ask.

I welcome you to the committee, Congressman Collins. There has
been a lot of testimony about freedom of choicea person being able
to go to the school he wants to or his parents want him to. How do
you reconcile the concept of freedom of choice with the concept of the
neighborhood schools ?

Mr. Cot LiNs. Normally. most people like to go to the school in
their area for many reasons. It is closer to home. They c in walk. All
of the normal reasons that most people have. They wi,1 play with
these same children when school is out. But I also favor the freedom-
of-choice concept I think it is highly desirable.

Suppose we only offered German in two schools in our city and the
student wanted to take German. Suppose a student wanted to take ad-
vanced calculus and we only offer that in three or four schools. I think
any child in any community should have a right to go to those schools
that offer these limited courses.

Mr. JACOBS. Suppose an organized effort was successful in a black
ghetto someplace, and all of the black people in that ghetto wanted
their children to go to a suburban school that perhaps had pastel col-
ors. a swinnning pool, tight windowsa generally better building.

1 believe you said the building wasn't all that important. But it
would seem to me in the wintertime if windows weren't tight, it could
have a chilling effect on the educational process.

Suppose that should occur. That would be freedom of choice. People
would organize and take a look, and maybe some would note that the
suburban school had better audio aids.

And suppose they did that as a matter of freedom of Choke. Would
you find some conflict then between the advocacy of the neighborhood
system of schools and the freedom of choice concept?
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Mr. COLLINS. I am not aware of schools throughout the country butIt is interesting in the South. Today you will find in the South as awhole, that most of the modern schools have been built in black areas.One of the finest, high school buildings in Dallas is Pinkston. Pinks-
ton runs two-thirds full. They specialize in vocational education
whereas students have been encouraged by preachers and pirents that
they should take humanities.

So basically, if one looks for the'best school facilities in our particu-
lar community, you would find black neighborhoods to be well repre-
sented. On freedom of choice it would be only fair that people that live
within an area should be enti'led to go to their neighborhood school
before transfers, but there would he plenty of openings in most everyschool.

In other words, in any area, anybody that desired a special subjectshould have an opportunity.
Mr. JACOBS. If you ran into the hypothetical that I propounded,

then how would you reconcile the concept of neighborhood schools?
Mr. COLLINS. In the worst school building I ever sat in I got the besteducation. When I was in SMU, I went to the sorriest building. It wasan old prefab building. The windows were wide open and drafty. Theroof leaked. There were only boards on the walls and wind whistled

through. We called it the shack. This was a college building. Yetwithin these walls I had a fine education. The reason I learned was be.cause I had great teachers.
Mr. JACOBS. But that does not answer the question. You would putno obstacle in the way of the blacks in the ghetto who. exercisingfreedom of choice, organize and demand to go to schools in suburbanareas on their own hook?
Mr. COLLINS. If they wanted to, I would let them go wherever they

wanted to go.
Mr. JACOBS. You endorsed the statement of the gentleman from

Louisiana, Mr. Waggonner, who said that schootbusing was a socio-
logical experiment and politically expedient.

Do you think that advocating busing is politically expedient?
Mr. Couaws. No. I endorsed his concept. I (lid not go as far as get-

ting into sociology experiment. I was endorsing time concept that the
type of school building is not the criteria by which you measure
academic success, although I would say this:, to the degree busing has
been discussed as an experiment, I object because I hate to see 5-year-
old children used as pawns.

I think if we are going to do experiments, let's do it with mature
people, and concentrate in schools on quality of education.

Mr. JACOBS. One last question.
You said the Dallas Cowboys were the greatest thing in Dallas.

Would you stand on that statement?
Mr. COLLINS. I would say as far as my con: ituents are concerned,

ithey are still the greatest. they are the greatest team in the world.
Mr. JACOBS. Your constituents are there, too?
Mr. COLLINS. It is ,a great thing about the Cowboys. It is a team,

and the Dallae Cowboys play as a team effort. T..e team effort makes
America great.

Mr. JACOBS. You do have good libraries there.
Mr. COLLINS. We do have other good attributes.
Thank you, Mr. Chairman.
Chairman CELLER. The next witness is Hon. Samuel L. Devine.
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STATEMENT OF HON, SAMUEL L. DEVINE, A U.S REPRESENTATIVE
IN CONGRESS FROM THE STATE OF OHIO

Mr. DEVINE. Thank you, Mr. Chairman. and gentlemen.
My statement is before you this morning, and I will be brief and

to the point.
I might say that I was born in the State of Indiana, and I spent

about a half century in the State of Ohio except for employment in
the State of New York and in the State of Colorado, so I don't thinkI could be considered as a Dixiecrat here this morning; probably as
a Yankee.

I am glad this matter has finally been scheduled for hearing. Too
much time has been wasted, and many of us feel the legislative proc-
esses have been unduly thwarted.

Busing, as such, is not new in the educational system. It has served
a useful purpose in accommodating students whose homes were a mileor more from school.

But the key, and only issue before you today is whether the Con-
gress ever intended busing for the purpose of promoting racial inte-
gration, or, to put it more succinctly, compulsory busing to terminate
de facto segregation. Should buses be the instrument to encouragemore mixture of the blacks and whites?

Stripping away all of the highly emotional aspects, it seems tome the only way to promote and maintain quality education is to
preserve our neighborhood school concept. Our children are entitledto quality education, no matter where they live. Busing all over
creation does great violence to this system, and indeed encourages
mediocrity as well as makes a pawn of our educational processes.

I recognize in taking this position that there will be the usual cries
of bias, bigotry, and racism, and the predictable smears from the pro-fessional civil libertarians and social reformers. The NAACP
ACLU undoubtedly will appear in opposition to any so -cal? 1-bu legislation.

Nevertheless, it is my firm conviction that the overwhelming major-
ity of Americans, black and white, are opposed to forced busing, and
they don't care whether it is by constitutional amendment, legislation,
or court decisionsthey want it stopped.

The Congress, in my opinion, has dallied much too long, and should
face up to this important disruptive issue now. The courts have legis-
lated by judicial fiat, and attempted social reform by usurping legisla-
tive jurisdict;on .clearly misreading the intentions of the Congress that
specifically forbid the practice of busing solely to end de facto segre-
gation ana promote integration.

I trust the members of this subcommittee will listen well to the
testimony today and throughout the hearings, as well as to their
folks back home, then act expeditiously to move this legislation onto
the floor of the House in order that the issues may be thoroughly
debated, and all Members may then have an opportunity to "bite the
bullet" and go on record. The American people are entitled to nothing
less.

Thank you, Mr. Chairman.
Chairman CELLER. Thank you for your brevity and for your suc-

cinctness.



We understand your position very well indeed, sir. We are grateful
to vou.

Our next witness is the gentleman from Virginia, Watkins M.
Abbitt.

STATEMENT OF HON. WATKINS M. ABBITT, A U.S. REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. Aeerrr. Mr. Chairman, I have a prepared statement which
I would like to ask consent to submit for the record and then, for the
sake of saving time, I would like to summarize what it says.

Chairman CELLER. You have that consent.
(Statement follows :)

STATE.MENT OF HON. WATKINS M. ABBITT. A U.S. REPRESENTATIVE IN CONGRESS
FROM THE STATE OF VIRGINIA

Mr. Chairman and Members of the Subcommittee. I want to express my ap-
preciation for the opportunity of testifying in support of ILI Rey. S. and
other similar proposed amendments to the Constitution relating to the transpor-
tation and assignment of public school students.

I introduced by resolution on September 9. 1971 when it became apparent that
some action must be taken if WO are to preserve any semblance of order in the
operation of our public schools. Much has happened since the introduction of
these resolutions last fall which makes it even more inmerative that action I,e
taken without further delay to avoid eatastrophie problems when school opens
in September. The proposed consolidation of the Richmond public schools with
those of Henrico and Chesterfield Counties in Virginia is now before the Fourth
Circuit Court of Appeals and should the Order is44ned in January by the Fedora'
District Court be upheld, this would open the floodgates for similar court orders
in other school districts throughout the United States.

If there were ever any question about the nationwide appeal of this issue,
such apprehension should have been effectively erased by the decision of the
Federal District Court at Richmond. Make no mistake about itwe are facing
:t tremendous crisis throughout America. and the quicker Congress acts, the
etter opportunity we will have to diminish the disastrous results which may
well come from consolidations of the type proposed at Richmond. It should be
abundantly obvious that if the Federal courts can force the consolidation of
school. districts in three separate localit'es in order to achieve that which could
not be accomplished within a single distriet. who is to say that such consolida-,
tions in the future might fall across state lines, encompass an entire state. or
establish a national school system.

Frankly, I feel that Congress has already waited much too long in the hopes
that eventually things would work out satisfactorily. It is obvious that such
delays have on'y cm plicate(' the situation and what was ,,nee a parochial prob-
lem in the southern part of the United States is now becoming a major national
issue. People from all over the country are becoming incensed over the preoccu-
pation of the Federal courts and HEW wit-h the idea of forced busing in order
to achieve racial balance in the public schools. Federal judges, with seeming
ambitious to become school superintendents, are through diverse means seeking,
to force their will upon school districts with little or no regard for the ultimate
consequences. Surely there must be some limit to which Federal jail.,,;. and
HEW bureaucrats may go in seeking to achieve racial balances in the public
schools. If the courts are not going to exercise sanity and the Executive Branch
continues to dilly-dally on the issue, then it must logically fall upon the Con-
gress to exercise some restraining force to protect the public schools of Americi
I submit that it is the responsibility of Congress to take the lead in such matters
and not wait until disaster hits upon us before charting a logical and judieial
course of action. Unless this is done we may ultimately find that we have little
left worth preserving.

There has been much talk about the various methods to be utilized in solving
the school assignment issue. Some contend that legislative action to assure "free-
dom of choice" in the assigning of students to the public schools is the most
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logical answer. It is obvious by this time that congressional reluctance and
executive uncertainty is being overrun by judicial usurtitai of power so that
"freedom of choice" would be of questionable value even If Congress would pass
one of the several bills now pending under which free choice would be available.

We have certainly learned by experience that relying upon restraint in HEW
or certain Federal courts is futile. We have sat by and watched authority over
our schools continually shift from local school boards to HEW and the Federal
eoerts. This process must be reversedand I am convinced that the only
effective way this ean be brought about is through a constitutional amendment.

Our public schools are one of our most cherished possessions. They have stood
us well through many years and we can not afford to sacrifice the quality of
our tglueation simply to pacify and placate certain elements wide!' insist upon
precise percentages of racial balance in the schools. Sooner or later we must
decide which is more importantto meet each and every objection raised by
splinter groups who insist upon having their own way or to preserve and expand
quality education for our young people. Far too intali time and far too much
effort has beet expended in recent years in trying to establish guidelines and
meeting ridiculous requirements laid down by minority pressure groups, HEW
bureaucrats and power-grasping Federal judges. Snell actions have not resulted
in all improvement of public education but have in filet diminished the effec-
tiveness of education in America. Time was when the publit. schools were the
place for developing leadership. for improving the minds of our children and
providing a setting for the learning process. Under the harassment of HEW
and the intrusion of the courts. many of our schools have become anything but
institutions where learning may be easily encouraged. Parents are fearful of
the' ehilthen's safety in getting to school and while they are within the school
buildings. Conduct within the schools has become It mockery and far more atten-
tion is given today to how a child gets to school rather than what he learns
after he arrives in the elassroom.

It is ridiculous for Federal. State and local governments to continue calling
for additional funds for public education within the framework in which we
now .4 upport our public schools. Unless something is done to overcome t,.e pre-
occupation with racial balances. regardless of the consequences to quality educa-
tion. our public sellouts are destined to become a mockery. It makes no sense
whatever to disrupt quality eductaion programs within schools which already
are substantially integrated in order to achieve some unrealistic guideline for
pore gitage balance within a total school system.

Reports are coming in almost weekly of court decisions and HEW directives
which are totally ignoring the principal purposes of education in favor of placating
certain groups who seek to achieve racial percentages in the public schools. No
'toter example of this can he found anywhere in America than in the January
decision by the Federal District Court at Rh.hinond. Nowhere in the Constitu-
tion or in Federal statutes is there any authority for a Federal judge to force
the reconstitution of school districts hi order to achieve goals which he himself
has promulgated. Y t. this was done in the Richmond ease and if this is not
overturned by the higher courts. there is no telling how far some of the Federal
judges are likely to go in the future.

The Controversy over America's pane Schools has far transcended the ques-
tion of integration versus segregation. Many of the spool districts which are
now feeling the heavy hands of Federal judges and HEW bureaucrats are those
which are alroady largely integrated This is particularly true in the South
where most of the concentration has been. In my opinion, far too mach emphasis
has 1111%10 been placed upon percentage balances in trying to achieve certain
goals in Southern schools. Our people have been patient under trying circum-
stances and in tine face of what I consider to be judicial tyranny our people have
attempted to work out orderly compliance. Much progress was being made before
certain judges began insisting upon mass busing and I am fearful that unless
this Congress takes concrete action to forbid busing, we will soon have totally un-
reasonable demands being made by Federal courts and HEW.

I am convinced that the only way to achieve this is through a constitutional
amendment. It is impossible to reason with many of the Federal judges who do
not know the meaning of judicial restraint. They are more interested in forcing
upon communities their own philosophical and sociological views rather titan
trying to realistically look at the situation. Federal judges were never meant to
be school superintendents and if we ever reach the place in America where our
schools are run from the Federal bench and from behind the walls of HEW,
then we have reached a sad day in the history of education in America.

The time has come for plain talk in dealing with this problem. We can not
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substitute ideology and sociological fantasies for the quality education which
our young people need in meeting the challenges in our world. The schools have
become havens of disorder and rsercvoirs of discontent. The crisscross of forced
busing on the highways of America present a latent possibility of great danger
and much time and money is being expended in the useless endeavor of forced
busing. Nowhere have I seen that our young people are obtaining any useful
knowledge on buses. Those judges and those HEW theorists who want to remold
and remake our public schools are doing a good job of bringing ruination on one
of America's greatest institutions.

This Congress has the authority and the responsibility of protecting our
schools and I believe that the American people have a right hold us accountable.
I urge this subcommittee to give thoughtful and mature consideration to the
whole problem which faces us and I trust that your influence will be brought
behind the securing of a constitutional amendment to clear up this whole messy
situation. In my opinion, we have already waited far too long and allowed
things to get too much out of band. There is still time to saVe our public schools if
we have the will to do it.

I for one wish to state that I am totally opposed to the concept of forced
busing in order to achieve racial balance in the public schools. I do not feel
that it is fair to the children themselves to be carried all over the countryside
in order to get to a school far from their homes. This is hurting both the white
'and black children of America and in many instances it is the latter who
are suffering the most. Many young people are forced to work before or after
school and time spent on buses is a personal loss to them. It is ironical that
contesting groups and organizations are spending vast amounts of time and
effort to debate the school assignment issue when the young people themselves
are the principal ones involved. I am convinced that the vast majority of our
people, young and old alike, are opposed to forced busing in order to achieve
racial percentages and the quicker we adhere to the will of the majority the
better off all of us will be.

Mr. Alarm. I will state briefly my views.
Mr. Chairman. I am very much in favor of the constitutional amend-

ment which would prohibit busing purely and simply to achieve racial
balance in the various schools outside of the locality or the commu-
nity where the child resides. I introduced a resolution along this line
2 years ago.

In my opinion, the courts do not have authority to break down poli-
tical subdivisions and cause busing purely and simply on account of
race, as it was done in the Richmond case. I think the courts have
far exceeded their authority.

I realize they have the power to do this, but in my opinion it is
illegal. I don't know of any other way that it can be stopped, other
than by constitutional amendment.

I realize that the Constitution is not to be trifled with. It is a serious
matter when we amend our Constitution I realize that language must
be drawn very adroitly, and that we need many expert people to decide
the exact language. but the people in my area, both black and white,
are opposed to being bused out of their neighborhood to another
neighborhood beyond the boundary lines where they are customarily
living, and where they have been going to school. I think that is
universally true.

In my home county of Appomattox, Va., we have a unitary school.
We have one high school in the county. We have one grammar school
in the county, and we have two lower schools, so there is no question
about our schools being entirely integrated in my county. But we have
a small county, only 9,000 people.

In the other areas, where there is busing, there is widespread dis-
content. Our people feel that the Government is more interested in
mixing the races and achieving social revolution than they are in
educating our children.



99

They very strongly feel that our children should be given the best
education possible, but that they have a right to attend their local
schools, the neighborhood schools.

I realize that some years ago schools were not equal in our section.
There is no question about that. But that is a thing of the past., now.

I just hope that it is the will of this committee that they will pass
on a proper resolution which would bring to a halt the busing of our
children beyond their neighborhood schools.

Mr. Chairman, that is my statement.
Chairman CELLER. May I make one observation and have your

react ion ?
Mr. Annrrr. Yes, sir.
Chairman CELLER. Is it not true that in our Constitution and in

the amend.nents to the Constitution, we always have accorded or
-anted positive rights; we never negated any rights, except in the

case of prohibition which was, of course, repealed. Is that not true?
Mr. Annrrr. That is true.
Chairman CELLER. We have granted rights; we have never taken

them away.
In the case of the amendment you are advocating, we would take

away rights, would we not?
Mr. Amirrr. I don't think so, except you would take away some of

the power that the judiciary has assumed unto themselves, which power
they had, but in my opinion not the authority, under the Constitution,
to do.

Chairman CELLER. Any questions?
Mr. IhricoArrn. Yes, Mr. Chairman.
I appreciate the gentleman's comment. I take it he would agree that

involved here is not only busing as such, but the prC)lem, as you
stated, of the breakdown of the political subdivisions as required by
the court action requiring that. Would the gentleman comment on the
Minnesota and Texas cases, and California State case, regarding the
tax system for raising revenues for schools under equal protection of
laws concept? Would you have a view on that?

Mr. Annrrr. Yes. I think the court far exceeded its authority. In
our case, the court in Richmond wiped out political subdivision dines.
The judge set up a phantom school board. He has directed how much
of the money one political subdivision had to pay, and out of a blue sky
said how many members of the school board there were to be.

I think he had no authority whatever to do it, but he did it, and
of course, now his decision has been stayed by the Fourth Circuit Court
of Appeals, and I hope it will be brought up relatively soon, but I
think this amendment will take care of it.

Mr. HuNGATE. Thank you, Mr. Chairman.
Mr. Porn Mr. Chairman, I simply say welcome to you from the

committee, and express the appreciation of the committee for the
procedure you pursued in making your contribution to the committee.
It makes it possible for other witnesses to testify. This courtesy is
typical of -the gentleman, and we are grateful to you.

Mr. Annrrr. Thank you.
Thank you. Mr. Chairman.
Chairman

you.,
Our next witness is the Honorable 0. C. Fisher

from the State of Texas.
80-449-72-8
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STATEMENT OF HON. 0. C. FISHER, A U.S. REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Mr. FISHER. Thank you, Mr. Chairman. I have a very brief
statement.

Mr. Chairman, I welcome this opportunity to testify in behalf of
proposals which would amend the Constitution by providing that no
public school student shall be assigned to or required to attend. or for-
bidden to attend. a particular school because of his race, creed, color. or
economic class.

I would hope the resolution. if and when reported by this commit-
tee. will make crystal clear this prohibition shall be binding on all
Federal agencies. bureaus, departments. and courts.

Because of the projection of the forced busing concept. we face in
this country an anomalous situation which has become too intolerable
for the people to bear. Every national and local poll I have seen. in-
cluding ' he Gallup poll, confirms the fact that some SO percent of all
Americans are opposed to this form of tyrannyand they demand, and
are entitled to have. something done about it.

Mr. Chairman. as you well know, there has been a lot of sidestepping
and donbietalk on this issue. There are those who say, "Yes. of course,
Tin against busing. but this is not the way to do it." Another one says.
"I'm against busing. unless done to provide 'quality' education."

Now, these exmzes are invalid. They are wzed by i ho,:e who are ap-
parently afraid to take, a firm stand on Ole issue. and are unwilling to
do something about it. They blow hot and cold at the same time. So
often we hear the voice, of Esau. but we see the hand of Jacob.

We have reached the point where you are either for or against the
forced busing concept. period. In my opinion, the American people, are
in no mood to accept phony excuses.

If as particular school is below the educational standard of another
school located 10 miles away, the answer is not in buying a bus. hiring
a driver. and hauling a bunch of the children to the more favored
school, and vice versa. Thcinswer, and the only prcper answer, lies in
actions to improve the standards of the school wilich may be deficient
in some respect

The fact is that forced busing is for one purpose onlynot to im-
prove educational opportunities, but for racial mixture purposes. In-
deed. there is much evidence that the forced busing lends itself to the
lowering of educational standards, along with other undersirable
effects.

Busing has nothing to do with neighborhood integration. We already
have that. Today no child is denied admittance to any public school
because of that child's race, creed, or color.

When you talk about taking children out of their neighborhood
schools and forcing them to travel 10, or even 20, miles, you are tinker-
ing with the health and safety of those youngsters. You are striking
a blow at a basic American freedom You are attacking the neighbor-
hood school concept, so dear to the hearts of all Americans, regardless
of race. You are undermining the integrity of the public school system
in this country.

Mr. Chairman, forced busing has become not, only a national issue
but a national scandal. Busing costs moneyvast amounts of money
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limey that should be used for educational purposes, and to improve
any schools t hat need it for that purpose.

The courts have made it clear that the only real and permanent
answer to this problem is a constitutional amendment unless, of
course, this committee should prefer legislation to limit the jurisdiction
of the courts as applied to pupil assignments.

I am confident this committee will recognize the urgency of this
matter and will proceed to report a re-:cilia ion which will allow every
Member of the House to vote on itone way or another. Surely it is
recognized that the American people are entitled to this consideration.
Thank you.

(11:Jinn:In CELLER. Thank you very much. Mr. Fisher.
Our next witness is my neighbor, the distinguished genfleman from

Virginia, Tom Downing.
We mire glad to have 3.ot, Mr. Downing.

STATEMENT OF HON. THOMAS N. DOWNING-, A U.S. REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. Dowx ENG. Thank you very much. Mr. Chairman. -

It is with deep appreciation that I appear before you and the other
members of the distinguished subcommittee to explain my position
(01 the need for a constitutional amendment which would prohibit
compulsory busing of students in order to achieve specific racial
balance in our public schools.

I shall be brief.
There is an old Indian adage. Mr. Chairman. which says. To under-

stand another's problems, you must walk in his inoccasions.'"Those
of us from the Southern and border States who have suffered the
results of discrimination 1(etween de jure and de facto segregation
velcome the support of those from Michigan. California. and other
non-Southern States who have recently walked in our moceasions. In-
deed. if all the di,ciples of de facto segregation were forced into the
same footwear, the parade of congressional witnesses before this
distinguished subcommittee would be considerably longer and more
diverse.

The feeling against forced busing to achieve racial balance is uni=
versa' enough, however. Recently surveys have shown that up to Si)
percent of all Americans oppose it, while more than 60 percent of
black parents are against it.

In the State of 'Wisconsin, where a high ratio of whites to blacks
exists, the senior Senator reported in his newsletter that slightly more
than 57 percent of those responding to his questionnaire answered,
-No.- to his question. -Do you think busing should be used to elimi-
nate segregation whe, ever it exists and whatever its causes?"

Clearly, the American people prefer the concept of the so-called
neighborh;(od sheol.

The main question, then, becomes how to put an end to this child-
handling technique of busing, and achieve our neighborhood schools.
As I see it. there are four possible answers:

1. The Supreme Court could reinterpret its recent decisions and
reverse the drive toward compulsory busing.

2. The administration could refuse to implement any further
busing plans.
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3. The Congress can initiate legislation to end compulsory
busing.

4. A constitutional amendment could put a positive end to this
busing.

Options 1 and 2 appears to offer very slim hope. It would be ;las-
sifled as a miracle for the Supreme COurt to reverse itself so soon.Perhaps in another 50 or 75 years, future jurists will perceive the
mischief accoirl lisped and be in a position to alter by reversal the
recent cases onie..ing compulsory busing.

President Nixon may wish to follow the desires of a vast majority
of Americus. but the Vederal bureaucracy is such that it is doubtful
whether effective action can be accomplished in this manner.

An equally important contribution to administrative inadequacy is
the Executive's < abservience to the judicial branch of Government.

Federal courts have ordered busing. A perfect example of this con-cept is in my own Statethe now infamous Richmond case involving
three separate school jurisdictions. It hardly seems necessary to citefurther examples.

Thus, we are left, Mr. Chairman, with congressional action simple
legislation, or the inauguration of a constitutional amendment.

We have seen time after time that the statutory approach is not the
answer. The Civil Rights Act of 1964 and the Whitten amendments
to appropriations bills of the Departments of Labor and Health. Edu-
cation, and Welfare for the fiscal years 1969-72 have all been undone
by the Supreme Court.

The High Court has also ruled unconstitutional the statutes of thA
States of Nortl :;arolina and New York.

It appears. Mr. Chairman, that the only thing which the U.S.
Supreme Coun, has not ruled unconstitutional is an amendment to the
U.S. Constitution itself. This is the keystone of our hope.

The earliest opinion that I have seen which sets forth the principleof judicial rev.ew was in the Virginia case of Caton v. Common-wealth (4 Call 5). which was argued in the High Court of Chancery
190 year:: ago. The opinion was delivered by the eminent George
Wythe, preceptor of Jefferson and Marshall. Chancellor Wythe's
opinion concluded :

* * if the whole legislature, an event to be deprecated, should attempt tooverleap the bounds. prescribed to them by the people. I, in administering thepublic justice of the country, will meet the united powers. at my seat in thistribunal: and, pointing to the Constitution. will say to them, here is the limitof your authority; and, hither shall you go, but no further.
It is noteworthy to me that Marshall, at that time a fledgling attor-

ney scarcely 1 year out of Wythe's law lectures at the College of Wil-
liam and Mary, was in the courtroom in Richmond that day hearing
the same doctrine which he would espouse 21 years later.

You will note that the opinion cited the Constitution as the limit ofauthority, the Constitution as prescribed by the people.
It is incumbent upon us, I feel, as Members of the greatest body of

(air federal system, the body closest to the people themselves, to takethe first step to spell out in this mighty Constitution the wishes of thepeople.
Ours is a representative democracy. The people will not have itotherwise.
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Mr. Chairman, I would like to say this. I believe that this Congress
can go in two routes. If you and your distinguished committee think
that legislation is the answer, go ahead. But also let us go ahead with
the proposed constit,itional amendment, too.

In my humble opinion, I do not think legislation is the answer. I
think it will take a constitutional amendment, and this takes time. For
that reason, I would like to see both proceed simultaneously.

Thank you, sir.
Chairman CELLER. Mr. Downing, "Scientific American," issued in

December 1971, reported findings of the National Opinion Research
Center which asked the question : Do you think white students and
Negroes should go to the same schools or separate schools?

Eight out of 10 white citizens in the North supported integrated
education. Nationally, throughout the land, 75 percent of white Ameri-
cans supported integrated education.

Now, I would like to ask you this question: Do you support
integration?

Mr. DOWNING. I do, Mr. Chairman.
Chairman CELLEII. How could it be brought about?
Mr. DOWNING. I think it is a question of evolution, Mr. Chairman.
As I have heard so much up here, the laws don't occur by revolution,

they occur by evolution. I think it is going to take time. I think we
should persist in our efforts to integrate all segments of our society, not
just education.

I think by this mass effort to integrate schools, we have really
sacrificed the educational qualities of our school system.

Chairman CELLER. The Chair will place in the record the article
from "Scientific American."

(Article to be furnished follows:)

[Prom the Scientific American, December 19711

ATTITUDES TOWARD RACIAL INTEGRATION**

THE TITLED IN A SERIES OF REPORTS SPANNING NEARLY THREE DECADES SHOWS A CON.
TINUINO ADVANCE IN THE SUPPORT OF DESEGREGATION BY U.S. WPINES. THE TREND
HAS NOT BEEN AFFECTED BY THE RACIAL STRIFE OF RECENT YEARS.

(By Andrew M. Greeley and Paul B. Sheatsley)

We present herewith the third report in these pages on the Endings of the
National Opinion Research Center concerning the attitudes of white Americans
toward the position black Americans should occupy in American society. Together
the reports cover a period of almost 30 years, which is the length of time the
Center has been sampling these attitudes. In that time the trend has been dis-
tinctly and strongly toward increasing approval of integration. For the most
part the trend has not been slowed by the racial turmoil of the past eight years.
We believe these findings have significant political implications.

Our sample usually consists of about 1,500 people, chosen to represent a
spectrum of the population of adults in the U.S. About 1,250 of the people in the
sample are white. and it is with the attitudes of whites that this article is
concerned. With a sample of this size we are able to test for opinion by age,
region. income, occupation, education, religion and ethnic origin.

Since the last report [see "Attitudes toward Desegregation," by Herbert H.
Hyman and Paul B. Sheatsley ; SCIENTIFIC AMERICAN, July, 19641 the U.S. has
experienced what is probably the most acute crisis in race relations since the
end of the Civil War. City after city suffered racial violence, with Watts, De-
troit and Newark only the most conspicuous among them. Martin Luther King,
the apostle of nonviolence, was assassinated and another spasm of riots shook

Graphs referred to in the body of the article are omitted.



104

the nation. King was replaced on the television screen by a far more militant
brand of black leader. :Stokely Carmichael, H. Rap Bre,wn, Eldridge Cleaver.
Bobby Seale and LeRoi Jones became nationally knout). Newspapers ea rried
mvounts of blacks arming for guerrilla warfare. The Black Panthers appeared
on the scene. and in several cities there were gunfights between the police and the
Panthers. Columnists. editorial writers and political analysts worried publicly
about the "backlash." George Wallace did well in several primaries. aid( in the
presidential election of 1908 he made the most successful third-party slcming
in many decades.

CIumurrently with those dramatie events the attitudes of white Americans
toward desegregation continued to almost as theugh nothing was hap-
pening. The data do offer a certain amount of evidence of a negative reaction
to black militancy: ne shall return to this point. Even so, the negative reaction
has not impeded the steady increase in the proportion of white Americans will,
ing to emba-se integration.

Twu questions have been asked throughout the period covered by the National
Opinion Research Center's surveys, which were conducted in 1942. 1950. 1903
and 1970. One question is :"*(lenerally speaking, do you ihink there should be
separate sections for Negroes in streetcars and buses? The other question is:,
"Do you think white students and Negroes should go to the same schools or
separate schools?"

In 1912 some 41 percent of the white population was willing to endorse inte-
grated transportation [sco top illustration on next age]. By 1970 the propor-
tion had doubled. reaching 60 percent in 1956 and 88 percent in 1970. In the
South the change has been even more pronounced. Only 4 percent of white
Southerners accepted integrated transportation in 1942; by 1970 the proportion
was 67 percent.

Integrating transportation. then, is no longer a significant issue. In retrospect
it may well be said that the right of blacks to sit where they wish in public
vehicles is not a very important right, since obtaining it does not notably improve
the welfare of black people., From the perspective of 1971 such an -ssertion is
certainly correct, but when one recalls whet the attitudes were in 1942 el. even
in 1956, the change is striking. In less than 15 yearssince Martin Luther
Kings historic boycott in Montgomery. Ala.integrated transportation has vir-
tually disappeared as au issue.

The integration of schools, however, is still an issue, even though in the North
the idea is now endorsed by eight of every 10 respondents. In 1942, 2 percent
of whites in the South favored school integration. By 1910 the proportion bail
increased to only 14 percent. Since 1950two years after the U.S. Supreme
Court's decision in Brown v. Board of Thlueationthe proportion of Smithern
whites accepting school integration has increased sharply. Now almost half of
them favor it. Nationally the support of whites for integrated schools is 75
Iwrcent.

An interesting pattern emerging in the successive surveys is that the pro-
portion of the Northern white population supporting integration at one point in
time is quite close to the population of the total white population accepting
it at the next point in time. If the trend continues, one can expect a majority
of the white population in every region to accept integrated schooling by 1977.
Perhaps 60 percent of Southern whites will be willing to accept it. One could
then say that desegregating schools had ceased to be a significant issue.

In 1963 the National Opinion Research Center employed ;n its survey a "Gutt-
man scale" prepared by Donald Treiman of the Center's staff. The prop-
erties of the Guttman scale (named for Louis Guttman. now of the Israeli
Institute of Public Opinion, who devised it) are such that if a respondent re-
jects one item on the scale. the chances are at least 90 percent that he will
also reflect all the items below it [see bottom illustration at left]. We use a simi-
lar scale in 1970. It has seven questions, relating successively to integrated trans-
portation; integrated parks, restaurants and hotels; integrated schools; hav-
ing a member of the family bring a black friend home fcr dinner; integrated
neighborhoods; mixed marriages, and blacks intruding where they are not
wanted.

The first six items on the scale show a consistent increase in support of inte-
gration between 1963 and 1970. Indeed, on transportation, public facilities, schools
and having a black guest to dinner a large majority of whites respond favor-
ably. Only neighborhood integration and mixed marriages still divide white
Americans about equally. If present trends persist, it seems likely that both
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neighborhood integration and racial intermarriage will be accepted by 60 per-
cent of the white population at the time of the next report by the National
Opinion Research Center in about seven years.

Only on the last item of the Guttman Neale does one find any evidence of a
backlash response to events of the period from 1903 to 1970. In 196.3 about 25
percent of the white population rejected the idea that "Negroes shouldn't push
themselves where they're not wanted." By 1970 the proportion taking all inte-
grationist stand on this issue had dropped to 16 percent. One can surmise that
this change is as response to black militancy, but even if that is so, the change
has not interfered with increasing support for specific aspects of racial
integration.

Tile seven items of the Guttman scale comprise a "pro-integration scale" on
which each respondent can be assigned a score ranging front 0 to 7 depending
on he number of pro-integration responses he gave 0 if he gave lame awl 7 if
1w ivored integration in all his responses. Frtim there it is a small Step to com-
p; re mean scores for various population groups to see where the strongest inte-
gra owlist and anti-integrationist positions are. The mean score for all white
Atnerieans in 1970 was 4.2 indicating that the typical American accepts at least
fog:. of the seven integrationist attitudes. The mean scar, in 196.3 was 3.57 sec
ilt.etration on next page]. Another way of putting it ,s that the average white
Anorican is 1903 could live with integrated transportation, integrated educa-
tion and integrated parks, restaurants and hotels; he could accept, although just
barely. a black dinner guest. In 1970 he was no longer concerned about having a
14ack dinner guest and was no longer ready to totally rejected the possibility of
integrated neighborhoods.

AS one might expect. the greatest differences are regional. The typical South-
erme accepts completely only the first. two items on the seale, although he leans
toward the third. The typical Northerner accepts the first four items and is
strongly disposed toward the idea of accepting neighborhood integration. The
net change of mean score, however, has been somewhat larger in the South than
in the north .77 eompared with M.

Also as one might expect, the highest pro-integration spores are among people
aged 25 and under, both in 1963 and in 1970. As one might not have expected,
the most dramatic increase in any age group is among the young:, the mean score
for people under 25 has increased by 1.08. It is even more striking that young
Southerners nmnifest, the largest net rise in integrationst scores : from 235 to
3.87. In other words, Southerners under 25 were as likely to be integrationist
in 1970 as Northerners aged 45 to 64, whereas in 190.3 young southerners were
less likely to be integrationist than Northerners over 05. Moreover, Southerners
at each of the three older age levels had higher pro-integration scores than the
people at the next-younger age level had had in 1O(3. Thus one can say that the
changing attitudes in the South entailed not only the influx of a new generation
but also an actual change of position by ninny older white Southerners.

The mean scores of the various groups can be summarized by say g that there
is an increase in integrationist sympathies in all segments of the m Imitation,
with the most notable changes at present taking place among cople whose
scores in the past were the lowest. The net result is that groups at the extremes
seem to be moving toward a more central position. For ex:unple. the Jewish
score. but the Protestant score is catching up. People who have been to graduate
school still score higher than people who went no further than grammar School,
but the difference between the two groups is narrowing. Similarly. whites in
large cities continue to be more likely than whites in ruraly areas to endorse
integration. but again the difference is declining. Finally, unskilled workers and
service workers now have scores closer to tbo scores of professionals.

To a certain extent this catching up is a statistical artifact. People with high
scores in 1903 did not have much room for improving the scores by 1970. None-
theless, the diminishing differences indicate that the turbulence of the past
few years has not interfered with increasing sympathy for integration, even
among people who were least likely to have been sympathetic in the early
1960's. Their scores on the integration seale can increase more rapidly than the
scores of people who sympathized with integration in 1963 bemuse there is
more room for improvement in their scores. It is not a statistical artifact that
the scores continue to increase. That phenomenon reflects changing attitudes
in the midst of turmoil and conflict.

Popular mythology would lead one to believe that if there is a backlash. it
would be more likely to appear among the "white ethnie" groups, because they
are less securely establis led in American society and also are the people most
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likely to be In direct conflict with newly militant blacks over such issues as jobs,
education and housing. No ethnic-background question was asked in 1903, so
that we are unable to compare the attitudes of white ethnics in 1903 and 1970.

- The 1970 scores alone, however, provide little evidence for the existence of a
white backlash [see top illustration at right]. When the ethnics are compa,red
with white Protestants In the North (the only comparison that is valid since most
ethnics live in the North), it turns out that Irish Catholics and German Catholics
have a higher average score on the integration scale than the typical white
Protestant Northerner does. Catholics of southern European origin (mostly
Italian) and Catholics of Slavic origin (mostly Polish) scored only slightly below
Anglo-Saxon Protestants. Whatever direct confrontation there may be between
blacks and Catholics of southern European and eastern European origin, they
have had only a marginal effect on the integrationist sympathies of these two
groups. It is also interesting to note that Irish Catholics are second only to
Jews in their support of integration.

Considering the integrationist sentiments of ethnic groups by educational
backgrounds, one finds that insofar as there is a white ethnic backlash it seems
to be limited to people who have not finished high school [see bottom illustration
at right]. (The sample here is small, so that the finding is at best suggestive.)
Among people who have graduated from high school, only Slavic Catholicshave scores lower than the white Protestant mean (and not much lower).
Irish Catholics, German Catholics and southern European Catholics have scores
that are higher than the Anglo-Saxon Protestant mean.

One of the most sensitive issues in Northern urban politics is open-occupancy
legislation, which forbids racial discrimination in housing. An item measuring
attitudes on this subject was included in the 1970 survey [see upper illustration
below]. Three of the four ethnic groupsthe Irish, the Germans and the largely
Italian southern Europeansare slightly more 'likely than Northern Anglo-
Saxon Protestants to support such legislation. Only among the Slavic Catholics
is there less inclination to be in favor of open-housing laws.

The question of the relation between blacks and white ethnics is a complicated
one, lying largerly beyond the scope of this article. On the basis of the data
available to us, however, there seems to be no evidence of racism among white
ethnics except in the Slavic Catholic group. To the extent that a, backlash
exists even in that group, it seems to be concentrated among the less educated
people. The other three Catholic ethnic groups are. if anything, even more
integrationist than the typical Northern Protestant whitealthough less so thanthe typical Northern Jew.

Why. then, is the popular image of the "hard hat" ethnic racist so powerful?
Our colleague Norman Nie has suggested that the reason may well be that
the ethnics, particularly those from southern and eastern Europe, are "next
up the ladder" from blacks and are most likely to be in competition with them
or jobs and housing. We were able to put this hypothesis to a crude test by
lividing the respondents to our survey into two, groups, one comprising people
who live in places where fewer than .5 percent of the residents are black and
one comprising people who live in places with a higher proportion of blacks.
Our supposition was that ethnics would he more likely to be in the latter group
and that scores on the integration scale would be lower in that group.

Although the number of respondents is small, the findings indicate continua'
tion of Nie's suggestion [see lower illustration at left]. Every ethnic group in
an integrated area bad a lower integration score than members of the same
ethnic group in nonintegrated areas except the Irish Catholics, the German
Catholics and the Jews. The differences between Anglo-Saxon Protestants and
southern Europeans were slight when the comparison was made among people
living in nonintegrated areas. Thus there does seem to be a correlation between
lower scores and feeling "threatened." It is interesting to note that living close
to hlaeks raises the level of Jewish support for integration. German support
rues slightly with propinquity, but the Irish score is unaffected.

In the light of our various findings one inevitably asks : Where is the backlash?
It could be said to appear in the responses to the item on blacks intruding where
they are not wanted. The decline between 1903 and 1970 in the proportion of
whites willing to reject the item is, however, fairly evenly distributed in the white
Population, although it is somewhat less likely to be observed among the young
and among the better educated [see illustration on opposite page]. It is alsosome-
what less likely to be observed among Catholics than among Jews and Protes-
tants. (Here is further evidence against the validity of the notion that there is a
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"white ethnic racist backlash.") In short, if the extent to which whites are now
somewhat more likely to say that blacks should not intrude where they are not
wanted is a measure of negative response to black militance, the response is fairly
evenly distributed among the Northern white population,

Two important observations are in order. First, attitudes are not necessarily
predictive of behavior. A man may be a staunch integrationist and still flee when
his neighborhood is "threatened." A man with segregationist views may vote for
an integrationist candidate if the key issues of the election are nonracial.

Second, responses to the interviewers from the National Opinion Research
Center may reflect what the white American thinks be ought to sa; rather than
what he believe:, 'onetheless, even a change in what one thinks one ought to
say is significant. In any case, no one can measure another person's inner feel-
ings with full confidence. If someone asserts that notwithstanding our evidence
white ethnics are racists, it seems to us that a claim is being made to some kind
of special revelation about what the white ethnic really thinks.

Although a change of attitude does not necessarily predict a change in be-
havior, it does create a context in which behavioral change becomes possible.
Increasing support for school integration, for example, makes it somewhat easier
for ofilAill policies of school integration to be pursued. The increase in support
for intEgrated neighborhoods may facilitate at least tentative solutions to the
vexing problem of changing neighborhoods in Northern cities. In sum, changing
attitudeseven the dramatic ones monitored by our group over the past 30
yearsdo not by themselves represent effective social reform, lint one can see
them as a sign of progress and as creating an environment for effective social
reform.

It is not our intention to argue that the data point to a need for more militant
or less militant action by blacks. The appropriate strategy for blacks is also
beyond the scope of this article. To note that American attitudes have changed
is not to suggest that all is well in American society ; it is merely to note that
there has been change. Presumably no one will argue that the fact of change
should go unrecorded because it will diminish the motive to work for further
change.

It has been argued recently that American politics are politics of the center.
albeit a floating center. We do not want to deny the utility of such a model, but
we would point out that at least on the matter of racial integration the center
has floated consistently to the left since 1942. We would also note that the shift
has not been impeded (or accelerated either) by the racial turmoil of recent
years.

The political significance of these conclusions is twofold. On the one hand,
the political leader who adjusts his style to an anti-integration backlash is, on
the basis of our data, adjusting to something that does not exist. On the other
hand, the leader who thinks social conditions are suitable for leading the center
even further to the left on the subject of racial integration would find strong
support for his strategy in the findings made by the National Opinion Research
Center.

We cannot say with measurable precision that sustained pressure by the na-
tional leadership is the reason for the increasing support for integration since
1942. It does seem reasonable to argue, however, that if every president since
Franklin D. Roosevelt had not endorsed an integrationist position, the change of
attitude monitored by our surveys might not be anywhere near as impressive
as it is, By the same token it is reasonable to argue that if the present Admin-
istration and future ones put forward the case for integration more forcefully,,
they will find basic attitudinal support among the nation's white people.

Chairman CELLER. Mr. Hungate.
Mr. HUNGATE. I want to thank the gentleman for his contribution.

He is and should be recognized as one of the great legal scholars in
Congress.

In talking about polls, and we have had polls cited on both sides of
the issue, and as one who has read the Reader's Digest and remembers
the prediction of Dewey over Truman, I ask the gentleman if he
thinks that because we had 76 percent or 86 percent of the people in a
poll say they favor a certain course of action, that would be a reason
for the Congress to propose an amendment of the Constitution?
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Mr. DowNixo. I think we should try to abide by the wishes of the
people. If they want this right, and it is not given to them by the
legislature, it should be by constitutional amendment.

I agree with the gentleman on the accuracy of the polls.
But let me tell you something else. One of our colleagues a year ago

said, "Watch out. This is going to be one of the political issues in the
campaign of 1972." And at that time everybody said, "No, this would
not be such an issue." But look at what it has done now. All of the
half dozen candidates who are running are discussing this issue.

Mr. HuxG.vi.E. If I may have one last question. I think Gallup or
various polls, Harris and others, will show some SO percent of the
people favor stringent gun laws. Would the gentleman think that
was a reason to favor an amendment to the Constitution to require
registration of guns ?

Mr. Dowxmo. No, not to the Constitution, I would not.
Mr. HUNGATE. Thank you.
Mr. Porn 'Mr. Chairman.
Chairman CELLER. Yes.
Mr. POFF. 1 welcome the witness to the committee. It seems that

I have had that pleasure often today.
The gentleman has ,given a meaningful contribution to the com-

mittee. Like so many other witnesses that testified, he went to the Uni-
versity of Virginia Law School. I know that he has a n:ofound
knowledge of and concern for the problems involved.

Mr. DowNixo. I was happy to be a classmate of Congressman Poff,
Mr. Chairman.

Chairman CF.LLER. I hold a high regard for the gentleman who has
just testified, but in light of the feeling that 80 percent of the people
in the North, and 75 percent of the entire Nation, arc in favor of
integration, I don't see how a constitutional amendment could success-
fully be submitted to the Nation.

Mr. DowNixn. A constitutional amendment is a serious thing, Mr.
Chairman, and it should be the result of deliberations of great depth.
I don't like to trivialize the Constitution, but I think that is the only
way that we are going to accomplish what most Americans seek.

I wish I could believe that legislation was the answer, but I do not.
Chairman CELLER. Thank you very much.
Counsel wishes to ask a question.
Mr. PoLic. Mr. Downing, I would like to ask you one question.
You and several other Members have referred to the Civil Rights

Act of 1964 to illustrate the hopelessness of a statutory approach to
the problem. I believe the language in the 1964 law that you have in
mind is as follows : "* * * nothing herein shall empower any official
or court of the 'United States to issue any order seeking to achieve a
racial balance in any school * * *."

However, in the Stravn, case, Chief Justice Burger, writing for the
unanimous Court, said the following:

If we were to read the bolding of the District Court to require, as a matter
of substantive constitutional right, any particular degree of racial balance or
mixing, that approach would be disapproved, and we would be obliged to reverse.
The constitutional conunand to desegregate schools does not mean that every
school in every community must always reflect the racial composition of the
school system as a whole.

I am puzzled by the assertion that the Supreme Court has not abided
by the views of the Congress expressed in the 1964 Civil Rights Act,
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Mr. DowN so. What is the plain meaning of the wording in the
1964 act ? As you read those words, does it not imply that you shall
not bus solely for racial balance? If not. what is the meaning ?

Mr. Max. That is exactly what it says, that the act doeS not author-
ize !rasing to achieve racial balance.

Mr. DowNixo. Where did the courts go wrong, and where did they
get otr the track ?

Mr. PoLK. Have they ? I have not found a single opinion to date
where the courts have ordered busing for the purpose of achieving
a racial balance as that term is used in the 1964 Civil Rights Act.
And if they did. the Supreme Court said in Swann it would reverse.

Mr. Dows-txo. As you are aware, the language is not in the orders,
but to the affected jurisdiction the intent and effect is clear.

MA PoLK. What the courts say they are doing is issuing orders to
desegregate: and that is distinguished from issuing court orders to
overcome racial imbalance by section 401(b) of the 1964 act.

Mr. Dowxixu. Mr. Counsel, there has been a pyramid of judicial
'decisions after the Brown case. but it has been, in my opinion, an in-
verted pyramid of bad law, and I don't see how the Court could
possibly construe the words which you read in any other manner
except what they really mean.

Mr. PoLK. I appreciate your comment, Thank you.
Chairman CELLER. Thank you very much.
Our next witness is another gentleman from Virginia, Mr. William

Whitehurst.
Whitehurst.

STATEMENT OF HON. G. WILLIAM WHITEHURST, A U.S. REPRE-
SENTATIVE IN CONGRESS FROM THE STATE OF VIRGINIA

Mr.,WimmtunsT. Thank you, Mr. Chaiman.
Mr. Chairman, my statement also will be brief. It is only four and

a half pages, although I do have an insertion that I would like to put
in the record.

Mr. Chairman, I am most grateful for this opportunity to appear
before this distinguished subcommittee and present my view on the
problems raised by the massive busing of students for the purpose
of achieving racial balance in the schools.

I represent the Second Congressional District of Virginia, which
includes the cities of Norfolk and Portsmouth.

The path of integration in the city of Norfolk has not always been
easy. In 1959, the white high schools of the city were closed for a
semester. during the period which is remembered as th time of massive
resistance to integration.

In retrospect, that event, painful though it was, was the beginning
of efforts on the part of our community leaders and the vast majority
of onr citizens to preserve, public education, while at t.hes ame time com-
plying with the injunction of the courts to proceed with integration.

Since that time, integration has proceeded apace, largely on a neigh-
borhood basis, with students attending the schools that were closest to
them. Faculties were integrated with a minimum of difficulty, and
there emerged a checkered pattern of integration. I say checkered as
opposed to token, because there is a distinction.
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Some high schools had a greater degree of integration than others.
My own high school, from which I graduated 30 years ago. Maury
High School, was the most heavily integrated white high school.
Racial tension there has been at a minimum.

On the elementary and junior high levels, the same pattern prevailed,
but because of the neighborhood locations of elementary schools, there
were many more with pupils of only one race attending.

This pattern was shaken to its foundations 2 years ago as a result of
court cases which challenged the integration program of the Norfolk
city schools. In successive years, a drastically altered integration pro-
gram designed to insure an artificial racial balance of a sort, was
mstituw,l, first on the high school and junior high school level, and
then last fail the elementary school level.

The same ,?atterr. has been followed in Portsmouth, Va.
To apprecmte the full impact of what has happened in Norfolk. I

commend to you the statement of a fine public servant, the chairman
of our school board in Norfolk, Mr. Vincent J. Thomas.

Members of the Judiciary Committee should know that this is a non-
elective position. Members of the board are appointed by the Norfolk
City Council, and serve without remuneration. It is truly public serv-
ice in the noblest sense.

Turned another way, it can be a monstrous headache. Mr. Thomas
and his board have spent countless hours, in court and out, trying to
satisfy the objections that Government attorneys and attorneys for
the NAACP have raised.

Although the board's own plan offered the best hope for quality
eduk,ation for all children, they have been forced to accept a plan which
requires the busing of nearly 20,000 children,. for the purpose of
achieving racial balance, and they have tried to implement it and
urge acceptance of it against their better judgment.

It is interesting to me that ..1 have never heard the quality of educa-
tion mentioned as a criterion by the courts.

Mr. Thomas has done his job in the face of vociferous criticism and
verbal abuse from outraged parents in the community. Lesser men
have long ago resigned in the face of such a storm. It is to Mr. Thomas'
credit that he has stuck it out. Last year, he was chosen Norfolk's first
citizen, an honor lie richly deserves.

With this introduction, I hope you will read the text of his prl-
posal, which was presented last fall, approximately 1 month after
the massive busing had been initiated. It is an appeal to reason, and
any unbiased person could only conclude from Mr. Thomas' summa-
tion that busing in Norfolk to achieve racial balance has not realized
educational objectives commensurate with the dislocation, financial
sacrifice, and alienation of thousands of citizens from the public school
system.

More than 7,000 white children har3 left the public school system
of Norfolk alone. As Mr. Thomas states, this represents a loss of over
20 percent of the white students. Where have they gone ? Co private
schools, or else their pare- have moved to nearby coamiunities.

All of us know that our school systems rely heavily on Federal funds.
With a large military and defense- oriented population in Norfolk,
Federal impact funds are vital to the operation of our schools. Con-



sider what an adverse effect the loss of these students have on the
formula for receiving Federal funds.

Think, too, if you will, of the impact on the city at large of the
flight of thousands of families from its environs, the resultant loss
in tax revenues, which affects the economic life of the city itself.

The picture of massive busing presents the disappearance of the
neighborhood school as a vital force in community life. The vitality
of the elementary school PTA is bound to suffer when the children
are being transported 12 miles away, as is the case with many of our
children.

It has always been a traditional right of our citizens to choose the
neighborhood in which they want to live, for its churches, shopsand
its schoo,s.

I asked Mr. Thomas this. I said. "You have been forced to accept a
particular plan by the court. You are going to lose 20 or 25 percent of
your white children. Are you going to have to play musical schools
with these children ?"

He said, "I don't know."
What becomes of the small boy or girl who becomes ill during the

day at school, whc;. '1' is not convenient, or in some cases even possible,
for the parent to come net that child ?

How do we properly administer the very necessary school break-
fast programs when inner-city children are being bused elsewhere,
some to one school and some to another? Until this time, t'.e children
have been able to walk to school and get there early errugh to receive

vIlrei. nourishing. meal.
What of the varied extracurricular or afterschool activities, which

are inhibited by staggered schedules and the time lost in transporta-
tion ?

These questions stem from personal pleas made to me by concerned
parents in my congressional district.

What. too, of the environment to which the culturally deprived
ehild returns each day after school ? Does a trip across the city on a
bus take the place of the cultural and motivational enrichment of
I feadstart and Follow Through ?

Like many of you, I am reluctant to tamper with the Constitution.
It has served us well without undue encumbrances. But when judges
place an interpretation upon the 14th Amendment to go far beyond
the implications of the language of the 1964 Civil Rights Act, then I
am left with no (tiler choice than to urge the adoption of an amend-
ment which will clearly define school attendance.

For this reason, I have signed the discharge petition which is cur-
rently before the House, which urges consideration of the amendment
offered by the gentleman from New York, Mr. Lent.

If there is uncertainty in this committee or in the Congress as to the
intent of this amendment, then let us debate it and clarify it, changing
it if necessary. But let us take action to restore the neighborhood school
to our people before further damage is done to the public school system,
in my district, and elsewhere in our land.

Let us return the schools to the purpose for which they are intended :
to provide the best possible education for every child, so that each one
may realize his potential.
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Mr. Chaim:tn. I thank you for this opportunity to appear.
Cluiirman Cri,LEa. Do you wish to place this statement in the record ?
Mr. rrm itAts.r. I respectfully request to place in the record follow-

ing my testimony, the statement by Mr. Vincent J. Thomas.
Chairman CLLI:u. You have that permission.
(Reprint from the Congressional Record follows :)

From the Congte..fonol Iteeenlllen.e Oct. 12. 10711

FAILURE or FORCED BUSING 01' STUDENTS IX NORFOLK.

(By lion. 0. William Whitehurst, House of Reps.)

Mr. Whitelourst Mr. Speaker. anyone who believes that the forced busing of
students to achieve raeial bala m e is desirable should read the statement made
by Mr. Vincent J. Thomas. the chairman of the Norfolk City School Board.

The city of Norfolk has been forced into the massive busing of children in
grades 1 through 12. The pattern of failures which has occurred elsewhere is now
repeating itself in the eity of Norfolk. There has been an aggregate loss of 7.000
students over the past 1:1 months,

I hope that my colleagues in the Congress will take the time to read Mr.
Thomas' statement. Those who are now suffering the hairnet of massive loomed
busing will find the conditions all too familiar. Those who have not yet Well faced
by it would be better advised to read these words. For like the plagues of old, no
one is immune from the ow:egiienees.

There is only one final solution to the heartrending tragedy which has been
worked moon ns by the Federal courts. and that is to sign the discharge petition
offered by Mr. Steed on behalf of Mr., Kemp's resolution providing for a constitu-
tional amendment which will restore the neighborhood school to the children of
America. I include Mr. Thomas' statement in the Record :

TEXT OP TII011AS' PROPOSAL. ON NOIIFOt.K SCHOOL SITUATION

The Supreme Court of the United States has declared in a untidier of school
eases that school Isaaards of formerly de jure segregated st.hisol systems have the
affirmatiVe duty to VI nue forward with plans of integration which "promise real-
isl ieolly to work. and to work now. " The Supreme Court did not specifically define
what it meant by the "realistic workability" of a plan of integration. but reason-
able men must assume that and workable plan should meet the following minimum
conditious:,

1. It must be constitutionally acceptable.
2. It must be educationally sound.
3. It must be within the ismer and capacity of the School Board realistically to

implement the plan. to achieve and maintain the degree of integration set forth in
the plan. and to stabilize the school system.

If the three conditions cannot be met: it then becomes impossible to achieve
the recognized benefits of integrated education and will inevitably lead, as it has
in other urban areas. to the frustration of the basic constitutional 'unloose of the
19:4 decision that of security for every child an equal educational opportunity.
Integration temporarily achieved by the mere mixing of bodies. and then lost
through resegregation. is not the solution to our problem. This ruinous process is
already under way in Norfolk.

The Norfolk School Board. in 1909. presented to the Court a plan which, with
some modifications. would generally meet the above tests and secure the maximum
amount of integration which the School Board could reasonably be expected to
achieve. and more important. to maintain. The pkiatiffs, however. through the
NAACP Legal Defense Fund and the Justice Department, presented other plans
and other philosophies. exemplified by the C Series of the plan proposed by an
NAACP expert. Dr. Michael Stoke, and this latter plan %vas accepted by the
Appellate Court. while that of the School Board was rejected, Following the long
awaited Supreme Court decision in the Charlotte-Mecklenburg ease. known as
Swann, the Fourth Circuit Court of Appeals remanded the Norfolk ease to the
District Court with the following advice:

"The Norfolk plan may be based on a revision of the Stolee C plan with ncees-
sary modifications and refinementr, or the board may adopt some other plan of its
choice that will meet the requirements of Swann and avis."
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Translated into plain language, tills said that Norfolk must implement "St' lee
C" or some other plan which would result in the same amount of racial mixture.

With great reluctance and with sincere reservations about its workaoility. the
School Board offered a plan of pupil assignment based on Dr. Stole e's Series C. in
effect balancing the races throughout all of the City's sehools with attendant Ias-
Sive busing, as required by the Court.

Although the Norfolk schools have been open only a short time. it is already
painfully apparent that this phin. which never really held a promise -realistieally
to work." is in actuality, not working. And in my considered judgment, it is not
within the power of the School Board nor the Ad stration to make this plan
work satisfactorily and be acceptable to the majority of our citizens over the
long run.

This contention of non-workability is supported by the following facts:
1. Since the end of the school ter June, 1970, the Norfolk system has suffered

the tragic loss of some 7,000 white children. who, because of the unacceptability of
theme educational arrangements to the children and their parents, have either
withdrawn from, or not entered. the Norfolk school system. This represents the
incredible loss of over 20 per cent of our white students in only 15 months. This
result is absolutely unacceptable to the Norf., lk School Board.

While a small number of these parents may be die-hard segregationists, I sub-
mit that the majority of them are conscientious and sincere, aml are gmminly
concerned for the welfare of their children and for their ehildren's rights as they
may perceive them. These are good citizens who, by and large. have faithfully
supported public education in Norfolk and wile have provided the resources to
nourish it. They have also accepted integration as right and just.

Many of these people cannot afford private education, nor do they really want
private edueation. Many of these people cannot afford the transportation expenses
imposed upon them. Many of these families cannot acommcsiate the family dis-
ruption caused by the extreme staggering of school openings and closings. .Nlany
of these people will not endure a situation which they feel sincerly tramples their
own individual rights and prerogatives.

If our school system and our City are to survive over the long run, we must
re-ceate a set of educational conditions which can be reasonably justified to one
citizens as deserving of their support. This means no less than a stable, integrated
school system delivering an equal educational opportunity of highest quality to
every child.

2. There is at present under way in Norfolk, and in other similarly affected
communities through the country, a massive and frantic search for alternatives
to public education. "Instant" schools are springing up everywhere, most of which
Mill never 1w able to provide the quality of education that is provided in our
public schools. Established private schools are being dAuged with applications.
Parochial schools are noticing a sudden upsurge in the number of parents desir-
ing a religious education background for their children. Parents are making
arrangements to -e from the city or locate their children with relatives in
other cl lllllll not subjected to the traumas of massive busing. Middle class
families moving to this area are avoiding Norfolk in favor of neighboring jurisdic-
tions because of the unstable school situation.

As a practical matter. this search for alternatives to public education will
continue to be pursued as long as extreme conditions, such as those now present
in Norfolk. cont. to be imposed upon our citizens against their will and their
better judgment. This gradual abandonment of urban public education by the
middle elss om only lead to a gradual deterioration of our public educational
system, as it has in communities suet] as Washington, D.C.

3. As argued by the School Hoard iu Court, the transportation system is sim-
ply inadequate to carry the burden imposed upon it. Even with the loss this year
of some 4,500 students, our busing arrangements are still a shambles. Every day
there are children who do not get to school because of transportation inade-
quacies. Every day there were children who do not get to sellout because their
families cannot, pay the bus fare. Every day there are complaints about bus
overcrowding. Every day there are concerns expressed by parents for the safety
of their children. We have daily requests from parents, black and white, to
transfer their ehildrn back to their neighborhood schools because they cannot
afford transportation tost; or for other, to them. equally valid reasons.

4. In order to make optimum use of the inadequate transtwrIntion facilities
available to us, it has wen necessary to stagger school openings from 7:45 a.m. to
9:10 a.m. and closl:igs from 2 :110 p.m. to 3 :55 p.m. This has musts! a great deal of
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disruption both within the families of our children and within the educational
program itself. It is difficult to find any family which has not suffered some
measure of disruption and inconvenience front this "bizarre" plan. It. is also
difficult to find a teacher or principal whose educational program has not been
appreciably disrupted.

5. The exposure of our children to possible physical danger has been greatly
increased. It is axiomatic that the more children requiring transportation to
school, the more chance of travel-related injuries and problems. Furthermore,
in ord. r to comply with the orders of the Court, it has been necessary for us to
put ye ing children on the second floor of some of our older buildings, thus in-
creasing to some degree their exposure to fire danger. Parents, whose children
must be transported far from home to school, are concerned about their avail-
ability to their children in case of illness or accident. Many also fear for the
safety of their small children in strange neighborhoods anti this applies to both
black and ivhite parents. Many worry about the adaptability of their small chil-
dren to strange and unfamiliar surroundings.

0. While we parents are naturally concerned about all of our children, most
of our concern in this situation is concentrated on our younger children. To
me, it is extremely doubtful that we can ever create a set of conditions in our
Public school system in which mothers would readily and voluntarily accept the
transportation of their small children out of their immediate neighborhoods
and long distances to strange neighborhoods. This feeling on the part of parents
is no respecter of race.

Given proper resources, the School Board would have it in its power to mini-
mize the actual inconveniences resulting from an inadequate transportation
system and remedy most transportation problems, lessen senool staggerings, and
improve safety measures. However, as a practical, political fact of life, it does
not appear that these resources will be forthcoming until the School Board can
convince the fiscal authorities that the allocations of such resources will result
in a stable school system capable of attracting and holding the middle class. Our
City, State and National Governments to date have all turned aside our requests
for transportation assistance.

While the School Board was completely unsucces'ful in convincing the Courts
that the above unacceptable results would be obtained from the implementation
of a plan such as that recommended by Dr. Stoke; the NAACP and the Justice
Department, the Courts must now recognize the stark fact that these counter-
productive results have indeed come to pass. They must also see that the con-
stitutional and desired by the Courts are as a practical matter, being thwarted
through the withdrawal of white children from the system. Since these same
results are being obtained in many other school systems, adjustments will have
to be made by the Courts. It makes no sense for us to commit educational suicide.

Already there is some indication that the lower courts are recognizing the
detrimental results of merely mixing bodies through disruptive busing plans.
Listen to the comments of Federal District Judge S. Hugh Dillin in his recent
decision in the Indianapolis school case:

"Something more than routine, computerized approach to the problem of
desegregation is required to this court, lest the tipping point be reached and
passed beyond reprieve. . . . Put another way, the easy way out for this court
and for the (Indianapolis) board would be to order a massive 'fruit basket'
scrambling of students within the school city during the coming year, to achieve
exact racial balancing, and then to go on to other things. The power to do so is
undoubted. There is just one thing wrong with this simplistic solution. In the
long haul, it won't work."

It is the duty of the School Board to look to the future of our educational
system. Tinder the present conditions, this future is very uncertain. and no one
of us can predict just when and how our school system will be stabilized. If the
withdrawal of 7.000 children is permanent, we will certainly have to adjust our
pupil assignments drastically. This could lead in the future to the closing of a
nitm.)er of our older elementary school plants, a reduction in teaching staff, and a
curtailment of the educational program. Available statistics show that approxi-
mately 1.000 fewer children entered our school system this year than could have
been reasonably expected to enroll at the first grade level. With this trend ac-
celerated in the future, how many families with children, moving into this area,
will choose Norfolk for their homes? If our school system cannot present a more
attractive picture to newcomers, how much will we suffer by attrition? How quick-
ly will we lose the biracial integrity of our commuity?
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Under the current conditions, I doubt that many of those white, middle class
individualscollege professors, columnists, commentators, civil rights advocates,
civil rights attorneys, employees of HEW, judgeswho have done the most to
bring about the situation in which Norfolk now finds itself would voluntarily
subject their own children to what our children are being subjected. Certainly
racial identity of the Washington, D.C., school system indicates that many of our
government liberals do not practice what they preach.

PROPOSED PLAN OF SCHOOL INTEGRATION FOB 'NORFOLK

For the consideration of the citizens of Norfolk and others. I wish to submit a
plan for the integration of the Norfolk School System which I believe will meet the
requirements for a unitary school system, whose zonmenents can be justified both
to the Courts and to our parents, and which can ultimately command the broad
support of the majority of our citizens, both black and w hite. It is hoped that this
plan will be studied by the leadership of all interests in our City and that black
and white leaders will react to it publicly. I am unalterably convinced that the
then solution to the problems of successfully integrating our school system must be
forged by us and not by the courts. The Courts are simply not equipped to fashion
a single solution which will lit every community. The solution I offer is designed
fur Norfolk alone.

The following are the elements of a unitary school system for Norfolk :
1. Immediate and absolute compliance with the "Negative Mandate" of the

United States Supreme Court in its historical 1954 decision. TIis Mandate re-
quires nu aosolute and immediate end to all invidious discrimination based on
race. if there are lingering vestiges, either intentional or unintentional, of in-
vidious racial discrimination in our school system, we want it removed forthwith,
and my opinion, have already largely done so.

1. Aggressive, good faith compliance with the "Positive Mandate" of the
Supreme Court which puts an affirmative duty on the School Board to eliminate, to
the extent that it can reasonably and practically do so, all effects of past, state-
iposed segregation. This Is where the current legal argument lies. Are there any
practical limitations on what a School Board must and can do to comply with this
affirmative "Mandate"? For instance, it is widely recognized that in cities like
New York it is an absolute physical impossibility to obtain racial mixture in
every '`ellool. Are there not similar or other valid limitations on Norfolk's ability
to achieve and maintain a racially balanced school system? The results of our
current desegregation plan plainly indicate that there are.

Some affirmative actions completely under the control of the School Board
are faculty to maximize integration, location of additions and new schools to
facilitate integration, use of multiracial educational materials, etc. The afore-
mentioned devices have been, and are being, used in our system to maximize in-
tegration. The School Board and the Administration should, through continuing
leadership, create within the school system a spirit in which every decision is
examined in the light of its racial implications, and where possible, made in such
a manner as to foster true and lasting integration of the system.

3. As soon as possible we should alter the grade organization throughout the
system from a 4-3-2-2 organization to a K-4-4-4 organization as follows:,

Elementary schools grades Kindergarten through 4.
Middle schoolsgrades 5 through 8.
High schoolsgrades 9 through 12.
Untl,Ir this new organization is suggested that there be approximate racial

balance in all high and middle schools to be accomplished through busing. where
eeessary. While there are many valid reasons for not busing younger children,
these same reasons do not apply to the same degree to older children. Even before
integration, all of our junior and senior high schools required at least some bus
transportation. In view of the command of the Courts to obtain maximum amount
of integration, using busing if required, I feel that no argument against full
integration at the middle and high school levels would find any acceptance in the
Courts.

However, this plan for Norfolk envisions that elementary schools serve single
attendance zones, gerrymandered where possible to achieve the maximum amount
of desirable integration. Since only grades K through 4 would be served by these
schools, they would have to draw from larger attendance areas than previously.
thus facilitating a greater degree of integration. A further advantage would be
to make room in these schools for kindergarten without the necessity of extensive
building additions. The additional children, resulting from the addition of

80-449-72--9
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kindergartens, would be accommodated at the middle and high school levels
through building additions and/or drawn so as to minimize the number of one
race elementary schools, although of necessity there would be some remainingunder this plan.

This plan would deliver 13 years of stable, integrated education to approxi-
mately 75 per cent of our children and 8 years of integrated education to the re-
maining 25 per cent. Viewed another way, 100 per cent of our children would have
at least 8 years of integration and only 25 per cent would have less than a full
18 years. To my knowledge, there is no core city in the country that even comes
close to matching these percentages.

4. In order to give any children left in uniracial schools the real choice of an
integrated education, there would be an aggressively administered, majority-to-minority transfer plan. This would satisfy the requirements of the Courts that
no child be denied the right to attend any school because of race. For those
requesting transfer, transportation would be provided at public expense. Parentswould be fully informed of this right to transfer and provided counseling ifdesired.

5. In order to remove many of the irritations surrounding the use of buses for
purposes of integration, the school system should have control of school trans-
portation arrangements, and transportation should be free to all. This could be
aecomplisheu either through the school system owning and operating its own
buses or through some joint, satisfactory arrangement with the Virginia Tran-
sit Company. Complete School Board control of school transportation would makepossible the following-2

a. Elimination of irritations and disruptions brought about by inadequatenumber of buses, time staggerings, cost of transportation, and lack of late trans-portation to serve those engaging in extracurricular activities.
b. Reduce opposition to long-distance busing at the middle school level.
c. Make possible the implementation of innovative, interracial programs for

elementary students remaining in racially isolated schools.
(I. Provide transportation where necessary for flexible educational program-

ming, maxinnun use of facilities, field trips, better use of community resmtreeq.etc.
e. Provide free transportation for those exereising majority-to-minority transferrights.
f. Better control of discipline on buses.
G. In order to secure the future stability of our system and of our city. this

plan should be accompanied by a progressive and honest open housing policysupported by our political. civic, and business leadership. Every citizen should
feel that he is free to locate in any neighborhood which is desirable to him and hi.
family and which he can afford.

7. There should be a high-level Biracial Commission, preferably appointed by,
and responsible to, the Court which Commission would oversee the iplement-tion of the plan and give regular reports both to the Court and to the public.
This Commission would include an equal number of whites and blacks. I would
further support the appointment of at least one additional black to the SchoolBoa rd.

In my (minion. it is absolutely essential that the revonsibility for the integra-
tion of our school system be returned to local bands. The broad principles of thelaw imve already liftP11 i'St:IbliSIJC(1. It is now only left for us to implement themin a reasonable and faithful manner to the extent of our ability to (10 so.

Now that this plan has been set forth, let me anticipate some of the majorobieetions will be raised to it :
1. The .rreatest objection, certainly the greatest legal objection. will be to thefact that some few element ry schools will remain all black and racially isolated.

Te.timotty by experts lis shown in our case that the effects of racial isolation
are cumulative and that i .tegration is most desirable in the early years of school.I answer this objection by saying that there will be a number of conditions
pre -cut in these schools which are not present in the classical, racially isolated
school. Our school plants in the inner city range from adequate to excellent. Our
faculties are completely integrated, and our better teachers and administrators
are spread throughout the city. Funds from the Federal Government for educa-tion of disadvantaged children will be concentrated primarily in the isolated
schools where the greatest need is. Our own transportation system would allowthose children to participate in integrated, inter-racial educational programs by
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moving them about the city., They would also have the right to transfer out
if desired, with transportation furnished.

Finally, in my opinion, this compromise between the detrimental effects of
racial isolation and the detrimental effects and results of breaking up completely
our neighborhood schools, especially where young children are concerned. is a
compromise which must be made if our school system is not to be eventually
destroyed. In practice, we will simply have to do everything possible to neutralize
the effects of this isolation for those who do not elect voluntarily to transfer out.

2. The second big objection will come from the parents of middle school young-
sters who must be bused relatively long distances across town. Since having
our own transportation system will allow us to eliminate extreme staggering. to
provide late buses for extracurricular activities, and to elimint to cost to parents,
I believe that this arrangement, after some initial objection, will be reasonably
well accepted by parents of these children. At the high school level the children
are more mobile and mature, and opposition to the transportation of high sch9o1
students is simply not a governing issue.

i. The third big objection would be the objection to the cast to the taxpayer
of setting up and operating our own transportation system or of public financing
of the transportation of students by VTC. Many say that we cannot afford it.My answer is that if it is necessary to save our school system and our City,we can afford it.

There are. of course, bound to be other objections. I would hope that thosewho are sincerely interested in resolving permanently the difficult problems
before us will take the time to react in writing. At this 'Vint, I see nothing tobe gained by arguing whether or not this plan is legal. Since we purport to bea democracy, I firmly believe that if any reasonable plan is acceptable to thegreat majority of our people after full examination, then it will ultimately be
acceptable to the Courts. But let us be the ones to determine finally the planunder which our school system will operate and not those from without, whohave no vested interest in, or responsibility for, the education of our children.

Ours is a government of law, but for our government to work, the law must beunderstood and supported by the broad majority of the people. Laws that can-not command broad understanding and support must inevitably fail. The Courts.over all others. should understand this basic precept of American democracy.An extreme plan of school integration which results in the actual loss of over20 per cent of our white children. and the potential loss of many more, is neither
an intelligent nor an American solution. Over the long run, only those who haveno other alternativeprimarily the poor and the blackwit: neept it., I', hisreally what we want out of urban school integration? I say NI can do better.For the sake of all our children, we must do better.

NOTE

For the purposes of this paper. i have n1/4.stuneo the eventual estabib-htnen: orKindergarten in the Norfolk Minot System. It is increasingly apparent thaturban children desperately need this early educational base. The propm:imiplan would merely operate on a 4-4-4 grade organization until kindergartencan he started.
I have purposely kept away from opening at this time ill^ Vanthe a 's De: offorced school consolidation with surrounding jurisdictions. The Courts are nowstruggling pith this knotty problem, and it will be some time before the !owl(points are resolved. In the meantime. my own views about consolidation willlargely be governed by how successful we are in solving our problems here inNorfolk.

VINCENT J. TIFOUAS,
Chairman, Norfolk School Bourq.,

ltr. Porn I think for the benefit of the record it should be said thatthe witness has an opportunity to of special insight regarding
Norfolk. Ile is an educated and distinguished legislator. one who
has observed firsthand the practical aspects of the problem to which
ho has addressed himself.

For that reason, I believe that each member of this committee would
do well to study not only the formal text, but the plan that Mr.. Thomas
has submitted, and which is now a part of the record.

tI
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I thank the gentleman for his testimony.
Mr. WnirrEnungr. I thank my distinguished colleague.
Chairman Cumin. We all thank you.
The next witness is the gentleman from Texas, Hon. Robert Price.

STATEMENT OF HON. ROBERT PRICE, A U.S. REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Mr. PRICE. Thank you, Mr. Chairman.
My statement is not too long, and I will speak quite fast.
Mr. Chairman, I appreciate the opportunity to appear before this

subcommittee today in order to express the feelings of my constituents
on the much-discussed issue of busing.

From the outset, I would like to clarify exactly what I am referring
to as well as what I am not referring to when I talk about "butting.

I am not referring to the busing of schoolchildren that has been tak-
ing place for many years in rural areas like so much of my west Texas
district, nor am I referring to the normal kind of busing that takesplace in the

I am not referring to busing in these forms, nor do I oppose busing
in these forms, because this type of busing is in nearly every casemerely a means of getting schoolchildren transported from their
homes to the public school nearest them in the safest, quickest way
possible, and becauseabove all ekethis type of busing is a volun-
tary act on the part of the schoolchildren and their taxpaying parents.

Chairman CELLE% Is that more than 40 percent of all schoolchildren
who are bused in the classifications you just mentioned, at a cost of
about $98(. million, involving 200,000 buses?

Mr. PRICE. Yes.
13m, my point is that this has been going on for years. I rode a

school bus many miles to get to school, myself.
What I am referring to when I talk about busing is forced, com-

pulsory, involuntary busing solely for the purpose of achieving somesort of racial balance in school populations.
Despite loud outcries to the contrary, I want it understood nit -

equivocally that this issue of busing is not an issue of race.
Opposition to busing in order to achieve racial balance in public

schools does not constitute an attempt to perpetuate segregation in
those areas where it may still exist. Busing is not a method at once
embraced by blacks and rejected by whites. On the contrary, it is.in my congressional district at least, uniformly shunned by blacks
awl whites alike.

I have received much mail on this matter of busing. as have all my
colleagues, and the will of the people is clearly ascertainable vlit the

Let me articulate, if I may be permitted to attempt to do so. why
so many are so upset and concerned about this one issue. which would

flee actually only a small percentage of the total number of students
throughout the country.

I believe that two major reasons form the bedrock on which the
outcry of opposition to busing is based. First. the people simply do
not accept the underlying principle that a mathematically precise
distribution of students is necessary for quality education, which
what Federal courts are trying to tell ns.
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And second, the people absolutely reject the mandatory aspect of
this court-directed homogenization of human beings.

What the courts are trying to doand what the people do not wantto have doneis to take some more of the freedom of the people away
from tlieni.

The people want, neighborhood schools. The people want local con-
trol of their schools through their own leen Il elected sehool boards

And when I say "the people." I mean all of them. black and white.
As a matter of 'fact, I have received from my own district moresignatures on petitions and letters from Ma eks than I have front :tites
opposing forced busing..

Forced busing. is. in my opinion. dama!finur to students. who are insome cases taxpayers. also, and an :nconvenience to taxpayhur parents,
It involves much more than safety and economy, although those factorsare important.

It. involves removing schoolchildren from familiar neighborhoodgroupings and busing them long distances. solely to juggle percentagesof races in schools. It is my contention that this results in a to ofneighborhood and community identity, a loss of control over thechild, and a loss of control over the schools by the parents, and
a likelihood that parents will not participate in their children's schoolactivities to as great. a degree. due to the increased difficulty of doing-so.

I have always said if people participated in activities of their school.
you will see a vibrant school, and if they don't participate, you will
see a dying school. as far as spirit. is concerned.

Mr. (Infirm:fn. I introduced House joint Resolution 8(() during the
last session of this Congress. aimed at amending the Constitution in .order to provide a solution to the probiem of forced busing.

I prefer this method over the legislative approach. because it allows
the people a chance to speak to the issue in a. more direct way, throughtheir State legislatures, during the ratification process.

I am not, however, opposed to a strictly legislative solution to the
problem. if that procedure can, in fact. achieve our goal. Consequently.
I am studying several ideas with the thought in mind of introducing
legislation designed to provide an acceptable solution to this situation,

Chairman CELLER. We will be very happy to have your ideas.
Mr. nun:. Mr. Chairman. I think that. first of all. when this gen-eration of young, people is educated. they will be able to earn a bettersalary. and they will be better able to more into any neighborhood thatthey might choose. and. therefore, they will send their children to that

-zebool that is nearest to the home that they are able to buv.And I thin' it is a process. even though we might thiiik it is slow,
which will come. and it has proven it, is gradually coming.

Mr. Chairman. in summation, let me say that the vast majority of
people do not like forced busing. They do not, want it. They are deter-mined not to have it. And, if the people are to be served. we, as their
representatives, must work to conform the policy of this Government
and the law of this land to the will of the people.

Thank yon. Mr. Chairman.
Chairman C1.3.1.Elt. Unless there are some questions, tlie Chair wishesto thank you very much for your contribution.
Mr. Parer. l'Inink you. sir.
Chairman t w.rn. The next witness is Hon. Walter 13. Jones, ofNorth Carolina.



STATEMENT OF HON. WALTER B. JONES, A 'U.S. REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NORTH CAROLINA

Mr. JONES. Thank you, Mr. Chairman, and members of the com-
mittee.

I appreciate the opportunity to appear in support of House Joint
Resolution 620, which is identical to a bill I introduced. House Joint
Resolution 870.

I am keenly aware that unfortunately many Members of Congress
feel that most Southern Members have introduced this type of legisla-
tion as a result of being racists or complete segregationists. I hope that
I can convince you that this is not true.

I have the honor of representing the First. District of North Caro-
lina, which, incidentally. is basically a rural district. yet I am con-
fident that we have as many schools totally and completely integrated
as any section throughout the United States. And I am proud to say
that this has been accomplished with a minimum of disruption and
difficulty, especially as compared to other parts of the country.

So I again ask that you believe me when I state that the question
of integration is not one to which I am addressing myself, but I am
speaking on behalf of the majority of the citizens that I represent, of
both black and white races. For I am convinced that both are con-
cerned with the direction which our schools have taken in recent years.

First, and in the main, the schools have lost the support of the pub-
lic. This is evidenced by the number of bond issues for improvements
and much needed new facilities which have repeatedly been defeated.
Further, a decline in wholesome, extracurricular activities, and par-
ent-teacher associations.

I am sure it will come as a surprise to many of you when I tell you
that, a few months ago a conference was held in my office between offi-
cials of HEW and five black citizens, two of whom were school ad-
ministrators, virtually begging for an additional year of freedom of
choice. They had with them signatures from the entire student body,
as well as over 1,000 of the black citizens of the county involved.

Unfortunately. either correctly or incorrectly. the majority of the
people that I represent. have interpreted the 1954 Supreme Court deci-
sion as saying only that no child could be excluded from a school be-
cause of his race. creed, or color.

Therefore, it is difficult for then to understand why. either through
Federal directives or court decisions. that a student be assigned to a
particular school because of his race. creed. or color, especially la view
of his desire not to do so.

Let us for a moment consider the serious question of busing to accom-
plish racial balance. I am all too familiar with the argument tlat for
years in the South the black children were bused great distances to
accomplish segregation. I will not contend that this was right or
proper, but. I do contend that if this was wrong then, then massive
busing is equally wrong today.

Without attempting to interpret or pass judgment on the many
interpretations of the Supreme Court rulings, I respectfully contend
thet a matter as important as the education of thOliildren of this
Nation should be submitted to the people for their final judgment.

So, through a constitutional amendment, I hope that you will give
the American public this opportunity. In. this very hour, in the U.S.
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Senate, this sensitive question is being discussed and debated, with
multiple offers of remedial relief, none of which can be guaranteed to
be upheld by the Supreme Court.

But by providing this mechanism of the American expression, and
in so doing, we will restore the dignity and the _public support Of the
schools of this Nation, which is so vital' needed. Favorable action
by your committee will be nothing more or less than a perpetuation
of the democratic processes.

Thank you for the opportunity to appear before your committee.
and I respectfully ask that you give serious consideration to the resolu-
tions before you at this time.

Thank you, Mr. Chairman.
Chairman CELLER. Thank you, sir.
Our next witness is Hon. Robert G. Stephens, Jr., of Georgia.

Jr., of Georgia.
Mr. Stephens, I am sorry we have kept you waiting. We have one

more witness after you.

STATEMENT OF HON. ROBERT G. STEPHENS, JR., A U.S. REPRE-
SENTATIVE IN CONGRESS FROM THE STATE OF GEORGIA

Mr. STEPHENS. Thank you very much, Mr. Chairman.
I have enjoyed waiting, because I have certainly followed with in-

terest the testimony that has been made, and I have followed with
interest the questions that have been asked by the subcommittee here.

I have not, as you realize, introduced a constitutional amendment,
nor have I introduced a piece of legislation in respect to this.

If I felt qualified right now to word a constitutional amendment
that I thought would be helpful in the situation I am addressing. I
would have done so.

I have, of course, signed the discharge petition that would take the
Lent proposal from the committee and bring it to the floor of the
House. I signed that, not necessarily because I think that the Lent
amendment n ould achieve what I would like to see done, but because
I would like to see the House debate and discuss the possibilities of
the constitutional amendment.

I had also hoped that this committee, which is a Judiciary Com-
mittee, would come forward with a proposal that would be satisfac-
tory and could be submitted to the House and to the American people.
I think that the time has come now for the only chance to solve this
question of busing will be by constitutional amendment. I think that
in the initial steps of the circumstances, when HEW made guidelines
and then these guidelines became issues and then issues went. to the
court that. somewhere along the line we might have arrived at some
solution before they became issues.

But. the people, at least in Augusta, Ga., have been told by the
Federal court there that they must bus; that. they must bus to achieve
racial balance in the schools. If the court doesn't say that, the board
of education believes it, and the people believe it, and they are doing
so.

The Augusta decision of the district court is the latest, decision
following. the other decisions made by the court, and I have had, as
you realize, quite a good deal of information from my constituents
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in Augusta, Ga. Many have been in an integrated situation. They
ihave integrated PTA meetings. Now 13,000 are being bused in the

middle of a school term away from their neighborhood schools where
the PTA groups have worked togetherintegrated PTA groups have
worked together. They have raised money to make playground equip-
ment available for neighborhood schools and there is a family which
lives next door to thn school which must have its children bused aeross
town in order to achieve racial integration away from their home,
community, and friends.

I am very much concerned about the quality of education as a
result of the changes that have occurre 7 and the artificial require-
ments that have been made. That, I think, is the great tragedy in the
artificial regulations that have been made. The question of passing
legislation might help but the only hope of passing legislation like
that which has been proposed in the Senate is basically for the Su-
preme Court to reverse itself. That has been done by that Court
before.

If the chairman will remember, in 1964 the civil rights bill was pro-
posed, led by the chairman and by Mr. McCulloch. The language used
in that statute was unconstitutional as the law then stood because in
1875 the U.S. Supreme Court had ruled upon the very language and
said it was unconstitutional. So the language of the Civil Rights Ad
of 1964, which you gentlemen espoused, was unconstitutional. If we
do pass legislation now that, is contrary to what the Court now says,
that in itself would have to he unconstitutional under the viewpoint
that I took on the Civil Rights Act of 1964. The court has ruled upon
the very issue and the only hope I find was that from 1875 down to
1965. the Court would reverse itself and rule, differently on the eases.

Now, the people tell me in Augusta, Ga.. that they are finding that
title T funds under the education bill are being. spent in schools that
were predominantly black, that the equipment. is better. I inn passing
on to you the results of a hearing that. I called for Augusta, Ga.. on
Saturday. to find out what the people were complaining about bemuse
I was receiving letters about the situation. I think that whatever is
done, something must, come out of this committee for the people of the
1Tnited States, and, as I say, the only thing I, think that will be effec-
tive will be a constitutional amendment.

I was interested in the comments which the chairman made about
rights in the Constitution itself and how we have had amendments to
the, Constitution.

I recall that the first 10 amendments were passed as negative be-
cause in the Constitution itself we said that every right that. was not
granted by this compact to the Government of the United States was
reserved to the States.

Now, when the proposal of the Constitution was originally made to
the, States, they were objecting to it. bemuse it was not spelled out in the
Constitution that these certain rights that we have, the civil rights we
have, were not preserved and held. They said that the first 10 amend-
ments must be adopted before some of the States would come into the
'Union. Those first 10 amendments are negative. They say that the
United States shall not abridge the freedom of speech and shall not do
this or that. it was not until the 14th Amendment came along that you
had those rights made national rights.
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I would like to ask permission. Mr. Chairman, without taking any
more of your time, to make an additional formal written statement to
present for the record and to file documents and statements pertinent
to my testimony. The statements are those of William H. Orice, Charles
J. Moye. Orion D. Sebastian, M. F. Deteiler, John E. Lord, Jr., and
Jack P. Nix.

Chairman CELLE% That will be done.
(The documents and statements referred to follow :)

STATEMENT OF HON. ROBERT G. STF.PHENS, JR., A U.S. REPRESENTATIVE i

CONGRESS FROM THE STATE OF GEORGIA

Mr. Chairman and Committee Members: Thank you for giving me an oppor-
tunity to appear and express my opinion and that of the majority of my con-
stituents against the forced busing of students to achieve racial balance in
schools.

I am opposed to this practice and have always been opposed to it.
In 1968, on June 26th, I voted in the House against an amendment to the Ap-

propriations bill which would allow Federal money to be spent on housing.
In October 1968, in considering the conference report on that bill, I voted

against putting Federal money out for busing.
On July 31. 1969, a vote was taken on busing funds on the HEW Appropria-

tions bill. I voted against spending much funds.
On December 22, 1969. on the 'Same bill, I voted to keep language in the bill

to prohibit busing, even though modified by the Senate.
President Nixon vetoed this hill whieh had anti-busing language.
On Febru 'ry 19. -970, the HEW Appropriations bill vetoed by the President

was again voted on. It had a strong amendment to prevent spending funds for
busing. I voted for the amendment.

On April 14, 1970. I voted against the Cohelan Amendment which to
knock out anti-busing language in the Appropriations bill for the year ending
June 30. 1971.

on June 30. 1970, amendments were offered on the floor by Cohelan and
Conte to cut out language that stopped money for busing. I voted against these
amendments.

on July 16, 1970, I voted for the Appropriations bill that had anti-busing
language.

(Hi April 7, 1971. on that year's Appropriations bill, I voted twice that day
to have anti-busing language in the bill.

Also on April 7, 1971, I voted for final passage of this bill which had strong
anti-Inisi»g language.

In October 1971, I signed discharge petition No. 9 asking that the Lent Reso-
lution to amend the Constitution to prevent busing be brought to the House floor.

Today, February 29, 1972, I come befor" you to ask that the Judiciary Com-
mittee act now and quiet:1y to bring ti House floor for public debate by
everybody the Lent Resolution or some legislation that is designed to stop arti-
ficial busing of students to bring about racial balance in the schools.

Before rowing here to testify, I called for ;.n official public bearing in Augusta,
Georgia. in the 10th Congressional District. where the latest order of a Federal
court has been issued requiring the unrealistic practice of busing for racial
balance.

!» ealliii thin. public hearing. I mailed out 1.200 persons addressed invita-
tali) ;. sent notices to the two Augusta papers. three TV stab ,s and eight radio
stations. Everybody was admuately notified of the meeting to is heti, at the City-
County Municipal Building in the Connell Chamber. Arrangements were made to
move to large accommodations of the city if the »umber of attendants justified it.
For three hours. I listened to all sides. Parents were present. School teachers
came. A sehool principal was there well as a sithstitme teacher. four ministers,
representatives of the NAACP, represent:Mies of the Southern Christian Leader-
ship. a lawyer for the Board of Ednenton. two members of the Board of Educa-
tion. one lumber of the Georgia douse of Representatives. one member of the
Georgia Senate and the Mayor of Augusta. Abont 23% of those who came were
black. In the three hours. 30 people mere heard. Ten of these were beard twice,
some having requested time to rebut statements made by others.



I can testify to you that the great majority of the people who attended the
hearingover 100 personswere violently opposed to busing students to achieve
racial balance. I can also report that from the volume of mail I have received.
the great majority of the people in Richmond County, Georgia, are opposed in the
same way. Five statements were written out. The balance of the testimony wasoral. I ask that these statementstypical of the majority viec. at the hearing
be made part of the proceedings of this Committee.

The statements are those of William H. Grim. Charles J. oye. Orion D.
Sebastian, M. F. Detweiler, and John E. Lord, Jr. I also advised the persons at-tending that if any of themof the majority or minority viewpointwanted to
write out their views, I would be glad to submit these written statements to theCommittee. In addition, I present three documents and I ask permission to make
them part of the record. The first is a resolution of the Senate of Georgia of Sep-
tember 30, 1971, sponsoreu by Senator James Lester of Richmond County andSenator S McGill of Wilkes County, supporting a Constitutional amendmentopposing busing. The second is a resolution passed at a Precinct Mass Meeting of
the 119th Militia District of Richmond County opposing busing. Third, I havebeen entrusted with an excellent statement opposing artificial busing by our fine
State of Georgia Superintendent of Schools, Jack P. Nix, who has asked me to

it to this Committee. I commend this restrained and reasonable statementhighly and urge its logic on the Committee.
In conclusion, let me thank you for letting me testify. Also. let me repeat whatI started out saying: It is time for the :Judiciary Committee to act on legislation

on this national concern to stop busing to achieve racial balance in our schools.February 29, 1972.

Hon. ROBERT G. STEP/IENS,
House Of Representatives,
Washington, D.C.

DEAR SIR:: I received your letter stating that you would he in Augusta. Ga.,
on Saturday morning at 10 a.m. and I will be there if possible. I am sure thatthe people of Richmond County will attend in large numbers and hope thatin sonic manner we can put a stop to the way the Federal judges are trying torun the whole country, as I am sick of the way that Judge Lawrence has messedup the Richmond County schools and had some dumb people come down from afar northern State to tell us in Georgia how to run our schools and what a messit is. I don't have any children in school but I do pay State and Federal taxesso that I slu.dd hi.'e a voice in how the High Court and the Federal judgestry to run the r.S.A.

You have my full support in any way that may make a change from the waythe school system is messed up at this time. I know that beyond a doubt if thisis permitted the taxpayers will be to pay for the busing as the Federal Govern-
ment isn't going to pay for the extra buses and drivers, the most disgustingthing is that the children will suffer the most by getting home late and leavingearly to get to school.

Yours Truly :*

AUGUSTA, GA., February 24, 1972.

waLTANr H. GRICE.

AUGUSTA, GA., February 27. 1972.
REPRESENTATIVE ROBERT G. STEPHENS : Listed below are some of my observa-tions of the events concerning education that have come to pass these few mostrecent months
1. An agency set up the Department of Health. Education. and Welfare. for

the parpose of working with our 16 member elected Board of Education. approveda school plan that was rejected by Judge Alexander A. Lawrence. He. in turn,brought in two men from Rhode Island who were totally unfamiliar with Rich-mond County, and its problems, and gave them the responsibility of indoctrinat-ing a new plan, at our expense.
2. Our Superintendent of Schools. Mr. Roy Rollins, who has worked for manyyears to improve education for all the people in Richmond County, was publicly

rebuked and down-graded by Judge Lawrence.
3. The shifting of school children in the middle of a term is senseless, affecting

not only the children themselves by having to adjust to new surroundings, which
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in itself may produce psychological difficulties ; but the citizens that must pay
taxes as well. Surely this mass upheaval of the school system will bring about
the burden of added taxes in order to cope with the extra expense. This will only
be another millstone around the neck of the working man. For an example of the
expense, there was one school that needed to hire five patrol women at a cost of
$5,000. This is just a fraction of the actual cost it would take to achieve mass
busing.

4. One point that Ruffin, the black attorney for the plaintiff, made with Judge
Lawrence was the fact that when he was a boy, he was bussed past the white
schools, and now, he wanted this practice to be imposed upon the whites. Two
wrongs do not make a light, and it certainly isn't right to discriminate against
children attending neighborhood schools just because of this man's bias. Today,
people of all races, creeds, and colors are living in the same neighborhood, and
none a "e rejected from the schools. We need our neighborhood schools, not only
for convenience. but for economy and better education.

5, We people are disgusted and abhor the tyranny that Judge Lawrence
seeks to impose upon the majority to please a handful of the minority. Some-
thing must be done now to save our children from this trend toward Socialism
that seems to be approaching. Parents will only stand to see their children
maltreated for so long, and then, they themselves will attempt to correct the
Undoing.

thresize J. WT.
FEERTTART 26,1972.

Congressman ROBERT G. STErmiss, Jr.,
Georgia's 10th Congressional District.

Yours HoNoR: It is very possible that what needs to be said, and the desires
of the people will not be expressed at the meeting with you tomorrow for lack
of time. Therefore I feel it my duty to write this letter. I have talked with many
people on the subject for which you are seeking information and so the views
I express are not only my own. Time will not permit or I could have several pages
of signatures to substantiate this. However this has also been done and the people
feel that if their representatives and congressmen were as interested in issues
that concern the people as they should be, many of these matters could have
already been taken care of. People are fed up with being taxed to death and yet
have no representation in the way their Government is run and especially uncon-
stitutional judicial decisions that are forced upon them. It is unconstitutional to
collect taxes to support an unconstitutional act. How many representatives and
congressmen have sit idle and watch this process proceed? You might say this
is not so, but I beg to differ with you. When they are out for reelection, they
make it over their state giving flowery speeches and promises. How many have
been out in the same manner arousing the people to the injustices taking place
in our government? How many hare proposed bills to bring issues to the people
in the form of a vote so a true expression of all the people can be registered. It
is unconstitutional to make an amendment to the Constitution for a handful of
a minority group marching on or protesting to Washington. This seems to be the
rule by which our laws are made in this age. Telegrams and letters are fine for
conveying ideas or wishes but issues are far too serious for all the country, to
let this he the determining factor for enacting our laws.

How many representatives or congressmen have met with state legislators and
governors to advise them of actions that can be taken on the state level to cor-
rect some of the situations that face the people? There is too much party affilia-
tion emphasis placed above the needs and desires of the people. Ones first alle-
giance should be to the people and his party second. How do you stand Sir? We
pay Federal taxes. State taxes, School taxes and buy extra school supplies for
our children to get an education. On top of this we are forced to contribute to
societies to ban together and pay lower fees to defend us against tyranny by
those our taxes pay to look after our welfare. There are no words to express the
disgrace of those that fall into that category. How long does our representatives
and congressmen think we can bare this oppression???

In addition to the questions I have already raised, there are several others
that I would like clarification to:

1. Why does something that is unconstitutional to begin %rith, have to have an
amendment to correct it?

2. What bill authorizes federal judges to write the laws of this country?
3. Why has Congrass not started impeachment proceedings against these judges

that are making their own laws?
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4. What does Article X of the Constitution of the United States mean?5. I think that it is quite noteable that Article X does not carry a section thatstates; The Congress shall have power to enforce this Article by appropriatelegislation."
6. What is meant in Article II, Section 3 of the Constitution that states thatthe President shall take care that the laws be faithfully executed?
The proposed amendment is no more than a pacifier. It will take too long tobe passed in the first place. We do not intend to let our children's education beinterrupted for that long. If an amendment is made to the Constitution regard-ing attending school outside our neighborhood or busing to accomplish racialbalance, this same amendment must include mandatory attendance of PublicSchools for children of public officials paid front taxes of the people. It shallbe spelled out that there is no exception from the Presidents family to the lowesteleetei or appointed official. It shall also state that all children of these officialsshall be withdrawn from private, parochial schools and private tutoring andplaced in the Public School System at all levels of education by September 1,1972.
Any amendment to the Constitution on this issue only adds confusion. sinceeducation is a matter for each of the states under Article X of the Constitution.The best way to handle the situation is to repeal all judicial orders on thisissue and put it before the people in the November election ! : then act accord-ingly. By so doing, Government by the people and for the people, will havebeen returned to its proper prospective!!!Your Honor, we ask that you and all other representatives and congressmenfront the state of Georgia, immediately upon the Presidents return from China,present him with a request from the people to issue an Executive Order to theSupreme Court and all inferior courts to repeal any and all orders they haveissued on this matter., Time is most important as our children's education is atstake.

Thank you for taking your time to read and answer this.
Sincerely,

ORIoN D. SEBASTIAN.

FEBRUARY 26, 1972.I/snit SIR. I was present at the Public Hearing on busing you called for inAugusta on Feb. 26th.
I allotted my time to Mr. David Smith of the Board of Education as I'm surehe had the necessary facts and figures for rebuttal.I would like to express a few of our views and comments past. present andfuture On the touchy subject of races.
Personally. I thought Mr. Barnes was a little harsh on you. I don't believe mostpeople in public office that passed the busing bill ever dreamt that it wouldlead to what it has and destroy the concept of neighborhood schools.I believe the meeting pretty well expr°ssed the views of the majority andalso the views of the minority. The NAACP is definitely not out for equal orquality educationthis came out at the hearingbut strictly for racial balanceand integration at any cost to the majority of the citizens. They are out to getthe white race period.
Let's face the facts of the past. The Negro has very little history in thiscountry. It was the white man who fought and won this country's freedom tostart with. It was the white race that wrote the Bill of Rig les and our ('on -.stitution. It was the white man who fought and won them their freedom, tostart with. The Civil War was a waste of manpower anyway as in time, becauseof is amlation. they would have been given their freedom anyway. it was theirown ancestors tba, sold them as slaves to start with so lets put the blame forthis where it belongs. Most of them WIT(' better off as slaves in those daysas slaves to white men than hi the old country they were brought from. This ish istnry and should be bygones.
Now let's look at the present facts. It is the black minority who are tryingto get the whits majority to bend to their wills and whims, It seems to govern-ment or our Ppresentatives have shown favoritism toward the minority becauseof interpretations in the Constitution, Let me say tills, our way of life and ourgovernment ;Ins remained a demovracy because the majority ruled and not theminority. The majority has always protected the minority in time of trouble. Tf aminority ever rules we will no longer be a democracy but a pollee state.As far as equal. prejudiced or the word discriminate. its a Mulch of unrealisticmeaning' of words. Nothing is equal. Wouldn't it be an au ful world if this was the



case? Everyone is prejudiced against something and discrimination is around us
everyday in many ways. These words are a poor substitute for democracy in myopinion.

The two Reverends who brought religion into the hearing and quoted phraseswhich could be interpreted in many ways by many people bad nothing to dowith the matter at hand.
What has happened is the liberals have become too liberal and the silent

majority are starting to wake up to what is and has taken place.
We should go bask to freedom of choice period. in schools, colleges. jobs,

churches, fraternities and communities. This policy will maintain individual
freedom and only this way will we have true, honest law.

It should be a man's own resources and personal ability to get ahead. not :tome-
thing handed a certain group on a silver platter. That's one reason we shouldhave a workfare program and not a welfare program.

When the Senators, our Congressmen or the Supreme Court talk about infringe-
ment of Constitutional Rights, they had better consider that what is justice for
one group may be an injustice to another group. Whose rights are being in-fringed on. I, as an American Citizen and taxpayer, should have just as muchright to say I'm not going to bus my childn for any purpose. equal or quality
education, racial balance or whatever it may be, compared to the person whowants to. That should be his individual right to do so, just like it is mine notto do so. Where will all this teat: to next if it not straightened out on theschool issue, probably churches, communities, jobs, etc. Right at present I cango to what church I want to. what community I can live in, where I want to
work and at what job. These things are just around the corner next if our repre-sentatives :rid the Court see everything as an infringement of Constitutional
Rights. Where will it all stop? Probably long after we are dead but God helpthis country when it happens ns history does repeat itself. As a matter to fact,
some of these things are already starting to happen but so far on no large scale
like the neighborhood school issue. But it's right around the corner. creeping iulittle by littlelust give it time.

When we say justice. liberty and freedom for all. that's what it means. eachindividual to his own right. This is why I say individual frcedow of choice. in
schools, colleges, communities, jobs, churches, should be the law of the 'and like
it was intended to ve and only this way will the Bill of Rights and the Constitu-tion be upheld.

The way I see I:ongs going is that the black man is going backward instead
of forward. They are always talking about what the white man did to them inthe past. The past should be gone and forgotten and now they want revenge.

Yes. we should be all to pick our friends and who we asso-hm with just likewe should be Ole to pick our neighborhood school for iildren. our churchesand mummifies for our families and our place of employment.
Integration cannot be forced, it must come natural I think the lime el onentis going to be the only possible cure and even then the races vial not mix because

people are people and there is a difference.
The sooner the black man realize.: this. the sooner he will become self sus-tained. If they would spend more time motivating the people in their own com-

munities to straighten themselves out instead of always preaching how the whites
have oppressed them and still do, the better off we would all be.

I personally cannot understand why anybody, regardless of race, ea motbetter himself or find employment if they want to. It's everywhere if theyreally truly try. All these free handouts her(' and abroad are nonsense. I have
worked to earn my own living situp I was e)ei.en and still do now for my family.
Every Dian is a little different one way or another. What one man can do anothercan't aml 1:o on and NO on. If people are too helpless to help themselves. that iswhen they turn into something else than humans and I'm not talking about theold or mentally retarded or physically disabled person.

I think if integration was n valuable asset in all ways of life to all races--blacic.
white. yellow,, redit would have happened long ago but it just isn't so and
will never be. so let's face reality and use some common everyday sense.

The thing our representatives should remember is that no bill has ever passod
yet that could make nationalities or religions get along. mach less races. if onlytwo potpie were left in the world. they would hunt each other out to light over
something.

Busing does not ereate equal or better education. MI it does is create more
problems and inconvenienees for everyone. I think these things came out ittoday's hearing.
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hi other words. if we didn't learn anything else at today's hearing, we should
have learned that what is considered good for one race is not always good for
another. People of all races shouldn't be forced to do something against theirwills at any government level.

No one in a freedom loving country wants to be forced into anything on
anything. That's way freedom of choice takes preference over everything
else when it conies to adhering to the Constitution.

We thank you again and realize ycu are doing what's best for all races.
The De.TwErmat FAMILN.

Hon. ROBERT G. STEPHENS,
Congress of the United States, House of Representatives
Waxtfingtan, D.C.

DEAR Coxotessmits &miss's: I attended the meeting that you had in
Augusta this past Saturday. I was impressed by what you had to say. It was
appalling to see our Mayor Mr. Beckum with you as he has not opened his
mouth one way or the other in oar bid to stop the bussing of our children out
of their neighborhood. We need relief now from this order that the judge has
issued.

The news media are against us in this fight. We are not against intergration.
but we are against busing our children across town to satisfy the liberal element
in our country. I want the right to say where my child shall go to school and
not the Federal Courts.

A seems that to me you are more interested in getting a new hospital here
than you about our rights and freedom. We need a new hospital, but why spend
all the money to purchase land when the government already owns the land where
a hospital can be built.

What I am more concerned with now is what can be done to save our schools.
You heard one teacher testify that she had lost her job because of the school
boycott. There will be more teachers out of a job because in the schools affected
so far, private schools have been started. The Evans Mil ledge School has about
four hundred children in so far and we are expecting our enrollment to go far
beyond this. I will put my children back into public school when the courts say
I will not have to taw them.

What is happening now in Augusta and Richmond is that the blacks will
suffer most as the white people will not vote to improve the public schools of
this country as they will not benefit from them. I will fight all I can to keep from
increasing taxes to finance schools busses improvement to the schools as long
as I have no choice but to keep them in Fir vatc sclus.l. The fact that 19.000 did
not attend school Feb. 14, 1972 shows how people feel about busing their children
out of the neighborhood.

I have two children that will have to walk three blocks from home and
almost to the school that they were attending to catch a bus. They will be
bussed by three schools that are closer to home to get to school. John Milledge
is only .3 miles from my house. Lawton B. Evans is 1.9 miles from my house.
Whir is 2 miles from my house. Houghton to which they will attend if I let
them be bussed is 3 miles from my house. The had part of this bussing is they
will have to go through the heart of the business district in the morning when
people are going to work. They will lie getting out of school in the afternoon
when the evening workers are getting off and are going home.

Black parents tell me they are against this type of bussing but are afraid to
object as they have threatened. They tell someone will burn their home. If this
is true something should be done about it.

I am in the Boy Scouts. I am a Cubmaster and this bussing has completely
wrecked a good scouting program we had in our school. It will keep the children
in school so long that other activity will not be able to carry on.

I will work to have quality education, but I will do all that I can do to stop
bussing as it tears down our neighbor schools. John Milledge had about 35%
black in the school, so integration was not the problem. Why Is it not against
the Fourteenth Amendment to take the rights away from them and to affect the
black race. Why is it against the law for me to choose where I will send my
children to school? We have seen on T.V. the visit that Nixon made to China
and from the reports the government to parents where to send their children.
By eliminating freedom of choice you are limiting freedom of speech.

Why are the candidates that are running for president letting their children
attend private schools? They are trying to push on the people of the United States

ArOUSTA, GA.
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something they don't believe in themselves. I thought that the majority ruled
this country.

Thanking you for taking time to listen to us. Hope that you can be of help
o ns.

Yours truly,
Jott:v E. LORD, Jr.

GEORGIA STATE SENATE

A RESOLUTION

Urging the Congress of the United States to propose an amendment to the
Constitution of the United States; and for other purposes.

Whereas, the massive transportation of school children from one neighborhood
to another merely as a means of achieving an arbitrary racial quota has created

confusion and disruption of public school systems;
Whereas, this situation is creating bitter tension between the races in Georgia

and throughout the Nation ; and
Whereas. the parents of both white and black children resent this intrusion at

the local school level by the federal government ; and
Whereas, unless Congress intervenes and proposes an amendment to the Con-

stitution of the United States which will permit local school administrators to
regain the responsibility for managing their schools and educating our children.
public education as we know it today will become nonexistent in certain areas
.of the United States.

Now, therefore. be it resolved by the Senate that this body does hereby re-
spectfully urge the Congress of the United States which will give students the
right to attend the public school nearest their place of residency which shall
not be denied or abridged for reasons of race, color, national origin. religion
or sex.

Be it further resolved that the Secretary of the Senate is hereby authorized
and directed to transmit an appropriate copy of this Resolution to each member
of the Georgia Congressional Delegation.
Senate Resolution 7 EX.
By : Senators Lester of the 23rd. McGill of the 24th, Riley of the 1st and others.
Adopted in Senate September 30, 1971.

LESTER MADDOX.
President of the Senate.

HAMILTON MCWHORTER,
Secretary of the Senate.

At the Precinct Mass Meeting of the 119th Milita District of Richmond County,
Georgia. held February 12, 1972, the following resolution was adopted by unani-
mous vote :

Whereas, forced transportation of school children from one neighborhood to
another merely as a means of achieving an arbitrary racial quota is creating
confusion and disrupting the public school system in Richmond County, Georgia :
and.

Whereas, the situation is creating bitter tension between the races in Rich-
mond County, Georgia ; and

Whereas, the parents of both white and black children resent this intrusion at
the local school level by the judicial branch of the Federal Government ; and.

Whereas. unless Congress intervenes and passes an amendment to the Con-
stitution of the United States, prohibiting the busing of school children solely
for the purpose of achieving some arbitrary racial quota, public education as we
know it today will become non-existent in Richmond County, Georgia and in other
areas of the United States.

Now therefore. be it resolved by the 119th Militia District that this body does
hereby respectfully urge the Congress of the United States to support an amend-
ment to the Constitution which will give students the right to attend public
schools nearest their place of residency, which rights shall not be denied or
abridged for reasons of race, color, national origins, religion or sex.

Be it further resolved, that the Secretary of the 119th Militia District precinct
is hereby authorized and directed to transmit an appropriate copy of this resolu-
tion to the Resolutie "s Committee of the Ricbmond County Convention, the Na-
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tional Chairman of the Republican Party, the National Committeeman and Com-
mitteewoman from the State of Georgia. the President of the United States and
the Senators and Representatives of the State of Georgia.

Mrs. JEAN L. HOWARD, Sceretary.

STATEMENT ON BUSING BEFORE HOUSE JUDICIARY COMMITTEE

Mr. Chairman and members of the House Judiciary Committee, I am Jack P.
Nix, State Superintendent of Schools for the State of Georgia. I am most appre-
ciative of this opportunity to express to you my personal viewpoint on the
matter of busing school children for the purpose of achieving racial balance in
public schools.

I have consistently and often stated my position on this matter in very concise
terms. If I may he allowed to indulge in a little historic retrospective. I would
like to note here that more than two years ago in a speech to Georg a school board
members I addressed myself to the very circumstances that Lave prompted you to
hold these hearings. At that time responsible leaders in the :ioutherr. states were
questioning the constitutionality of a federal act which seemed to be directed at
one geographical section of the nation. It has been our constant battle since passage
of the Civil Rights Act of 1954 to have the provisions of the bill apply equally in
all parts of the country. We knew then, as now, that equal application of the law
would mean the eventual acceptance of the Southern point of viewa more
rational and reasonable approach to administration of the act coupled with
simultaneous efforts to preserve and improve public education.

Apparently our prediction has come true. For years the rest of the United States
has held itself above the South while it.9 citizens wrestled mightily with the prob-
lems of eliminating the dual school system. Northerner:4, Westerners and Mid-
westenters seemed to feel it was not their problem. But suddenly, with the equal
application of court-set formulas to bring integration by busing, it has become
their problem. And thus it has become your problem.

There is another point to be made here while I am speaking of a particular
region. the South. During tile years before the question became a national issue.
Southern opposition to busing to achieve racial balance was looked upon purely
as a matter of racial prejudice. Now, I hope, it is clear to anyone who thinks
rationally that there are a great many valid objections to busing which have their
basis not in rncial prejudice, but in the desire to provide the best quality educa-
tion on the most equitable basis for every child, no matter who he is or where he
happens to live.

The South. like the rest of the country, has made giant strides toward over-
coming its prejudices in the past ten years. A recent story in the Wall Street
Journal reported on a survey by the National Opinion Research Center which
found that SO percent of the nation, including half of the Southern white popula-
tion. accepts integration in schools and other aspects of public life.

We in the South have always lava equal to the challenge of changewe can
survive and even thrive On change. This has been true in the past. during the
tintittltous period of rebuilding and growth that followed the Civil War. and I
ain confident that it will always be true.

It is also true that the transportation of students has always been all integral
part of the educational program in Georgia, where we have many rural. sparsely
populated areas that cannot support community schools. School buses are op-
erated in these areas for one purposeto improve the quality of education for
Georgia children no matter where they live.

The Constitution of the State of Georgia mandates that it is the responsibility
of the state to provide educational opportunities for every child, no matter vhere
he lives. To achieve this end we have adopted a Minimum Foundation Program
of Education which is aimed at equalizing, as best we can. the educational oppor-
tunities available to every child. And the school bus transportation program is
a vital part of chat fottmla that for education.

We operate the school buses in Georgia for the purpose of education, not to
solve problems that have their basis in economic factors and are ereatel by
Rousing patterns. It is time to stop asking the public schools in this state and
this nation to solve all the Its of society. it is a quirk of history that the Supreme
Court decision of 1934 was directed at the public elementary hoop. The ease
could just, as well have foensed attention on public colleges. or on housing. Seg-
regation has been struck down in colleges as it should have been. but no racial
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quotas have been set to be achieved by busing. De facto segregation by neighbor-
hoods has been attacked. but courts have not drawn formulas for racially mixed
neighborhoods to be achieved by the shifting of families of one race or another.
Any such attempt would be quickly and loudly condemned as an effort to take
away our previous freedom. Does not the saute logic apply to public schools?
Why should education be asked to solve problems that can be solved only and
finally by the enforcement of laws insuring open housing and equal employment
opportunity for all segments of society?

It seems to me that if the schools art ever to eliminate prejudice from the
minds and hearts of Americans, then they must be allowed to get on with the
job of education that has been assiimed to them. We will never have a free. truly
democratic society until we have educated, reasonable, humane people at everylevel of that society.

The solution to the problems of the ghettoes in our cities like Los Angeles and
Atlanta is not to bus children into an artificial environment where the) feel self-
conscious and out of place. I can aware of such experiments with busing that
seem to be working. Both black and white children are apparentl learning Butit is an artificial, unrealisti" way to educate children and it can never be ac-
complished on a broad scale. The answer to the problems of ghetto schools is to
make them the very best schools that can be planned by providing the best teach-ers, the best facilities. the highest quality resources and a low pupil-teacher
ratio that will insure individual attention. Only then can we be sure that everychild is getting the kind of opportunity he needs to fulfill his own potential as
a htunan being, no matter what that potential may be.

I am very much in favor of either legislation or a constitutional amendment
that will clear up the question of busing. Right now we are so hampered by con-
flicting court rulings that it takes herculean effort to carry on any kind of
educational program at all. In Augusta we have court-set quotas for specific
schools; in Atlanta we have a more lenient ruling that requires busing onl) ifit will further integration;' in Richmond. a.. ate have a court order that
invalidates school s)stem lines and orders busing among school systems.

Where will we stop at requiring busing, if the Richmond decision stands? Are
we going to be required to bus across state lines? Of course that is an absurd
him. but only slightly more so that the solution recently proposed by lawyers
contesting the Atlanta court decision. Their proposal Is that children be bused
across town. north to south and east to west, in many cases from one school that
is 70 percent black enrollment to another school that is also 70 percent black.

The court in Atlanta. in its latest ruling on a case that entered litigation in
1958. recognized in its decision that busing is not the solution to problems created
by shifting housing patterns. When the case was first brought in 1958, school
population in Atlanta was 70 percent white and 30 percent black. During the
interim between the tiling and the most recent ruling, the situation has reversed.
with the school population now standing at :30 percent white and 70 percent
black. The court pointed out that shifting patterns essentially resulted from
segregated housing. and that such factors were beyond the control of school
authorities. The court also said that to order the kind of busing upheld by the
U.S. Supreme Court in the Charlotte-Mecklenberg case would "hasten deteriora-
tion of the school and the city."

Mr. Chairman, I personally feel that what we need is legislation or a constitu-
tional amendment that will result in students being assigned to the school nearest
took. residence. For the proper administration of schools and school systems. itis necessary that school boards be authorized to establish school attendanceare.., in a non-discriminatory manner and that students living within this
attendance area attend the school designated by the board.

As a veteran of 29 years of service in the education profession. I sincerely
request that you and other members of this distinguished body help us to get
on with the educational process by eliminating busing for the purpose of bringing
about racial balance.

Thank you for this opportunity to express my views.
JACK P. Ni,.

Mr. STEPHENS. Thank you for your indulgence. I appreciate your
letting me come before you.

Chairman CEta. . Mr. IIttngate
:A 1r. 1117No.vrE. Thank you, Mr. Chairman.

SO-449-42--10
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In line with the discussion of the need for congressional considera-
tion and action in this field. as I understood yon. you had not intro
duced a resolution?

Mr. STEenExs. I had not.
Mr. HI:so-vit. IIave you signed the petition?
Mr. STENIENS. I have signed the petition.
Mr. HUNGATE. That resolution provides that no public school stu-

,den shall be assigned or required to attend a particular school on the
basis of race or color.

Now, I would ask the gentleman if he might agree that in addition
to the problem of school busing, there might be a _problem involving
eoures power to redraw boundaries of political subdivisions?

Mr. STEPHENS. I think definitely that was wrong in the Richmond
case, that is. the Richmo»d. Va.. case. The other resolution is from
Richmond County, Ga., which is Augusta, Ga.

Mr. HIINGATE. I was not that far South yet.
I see. Thank you.
Mr. STErnExs. Their name is derived from the same gentleman. the

Duke of Richmond who was a great advocate of the position of the
colonies in the American Revolutionary era.

Mr. HUNGATE. If I may follow on, would the gentleman agree that
another problem in this field. and not related to sehooibusing. would
relate to the courts' power to issue a decree rest-ncturing the tax sys-
tem as related to public education such as the California State case
and the Federal cases in Minnesota and Texas?

Mr. STF.PHENS. I would agree that should also be considered. And
if you are going to do this. so far as busing, I would just as soon in-
clude more and clarify it once and for all.

Mr. Huxo.vrE. The point is that the matters about which the gen-
tleman is concerned and about which many are concerned indeed do
'extend beyond the problem posed by the tent amendment, to which
the discharge petition is addressed.

Mr. STEPHENS. ThlAt is correct.
Mr. HuxonTE. I thank you.
Chairman CELLER. We are very grateful to you, sir. We thank you

for your patience.
Mr. STEenENs. Thank you.
Chairman CELLER. Our final witness this morning is G. Elliott Hagan

from Georgia.
Mr. Hagan, we are grateful to you for your patience, likewise.

STATEMENT OF HON. G. ELLIOTT HAGAN, A U.S. REPRESENTATIVE
IN CONGRESS FROM THE STATE OF GEORGIA

Mr. AGAN'. Thank you very much for this opportunity, Mr. Chair-
man. It is a pleasure to be here and to have this opportunity to say a
few words about our views on this subject before this committee.

I want you to know that I personally appreciate very much you and
this committee calling this hearing on this very important issue. For
years this has been a matter of serious concern to me as Representa-
tive of the First District of Georgia. Today, I join my colleagues
from all over this country in our common concern for the forced bus-
ing of our schoolchildren and the resulting chaotic situation it has
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caused for them and their families. and. needless to say, our public
schools.

The policy of forced busing of children away from their neighbor-
hood schools is a devastating blow to the orderly process of education
in our public schoolsto the concept of local control of our schools
and to our citizens' freedom of choice regarding their children.

We are now at a point where the busing routine has grown far
beyond being just a racial matter. The safety of our children is in-
volved. The quality of education is involved. Parents wishing their
children to attend neighborhood schools are involved. The tremendous
added expense of busing is involved.

When court decisions are made upholding forced busing, two things
do not seem to be taken into censideration, the quality of education and
the children as individuals and not numbers to be used for racial
balance.

Quality education cannot be achieved for any of our children while
overwhelming additional expenses and added ailministrative duties are
required to implement court-ordered busing.

faking children out of their neighborhoods and busing them, some-
times for hours, to distant, unfamiliar, and unrelated school's, cannot
be in the best. interests of the child or the community spirit.

It is obvious that neither education nor the children were important
in the thinking of those who issued the massive busing orders which
are destroying our public school systems.

I know I can speak truthfully about that in my section of the United

Otir people are, caught in an intolerable squeeze: they want to obey
the law but the coniequences of forced busing are too disastrous for
their children and they have reached the point where they are demand-
ing that something be done to bring some reason and logic to this
awful situation. Judging from the thousands of letters, phone calls.
and telegrams I receive, there is no doubt in my mind that the majority
of parents of all races do not want their children subjected to forced
biasing.

I am impressed with the fact that they are not talking about integra-
tion but that their concern is over the fact that their children are
having to face the added risks of unnecessary bus travel, time-con-
suming and tiring trips, and the many other emotional and physical
adjustments being required of them. These concerned parents are
frustrated and looking to Washington for some solutions.

We. here in Congress, have a responsibility to these parents. I have
been telling the people in my district that their voices must be heard
in Washington through letters, phone calls, and telegrams to Congress,
the President, and other officials. They have been doing just this and
are now being joined by more voices from the north, east, and west.
They are looking for some answers.

W e, not the Judicial or executive departments, have the responsi-
bility for making the laws of the land. We, as direct representatives

of the people. can and must give the needed leadership in response to
the strong protest we are hearing from across the Nation.

A large number of proposals will be considered by this committee
during these hearings. House Joint Resolution 629, which I have intro-
duced, is among them.
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Mr. HAGAN. I have long stood for freedom of choice for our jleople
and am glad to see that this exercise of freedom is not only desired in
the South. but that in all parts of our country people have the same
wish. They. as citizens, want, the freedom to choose the schools their
children will attend. My bill, House Joint Resolution 629. proposes
an amendment to the Constitution to allow freedom. of choice in our
schools and other related areas. In my judgment. this would help pre-
serve the precious rights of every American in these matters.

I know, Mr, Chairman and gentlemen, I know that you will care-
fully consider all of these proposals.

I strongly urge this committee to carefully consider the proposals
before them and report out a bill that will not only help solve the seri-
ous problem of forced busing, but may very well be the saving of our
public school system here in America.

The people have a valid plea and are making their will known. We
have a commitment to heed their plea and act accordingly.

I want you to know, Mi. Chairman and gentlemen. I appreciate
your giving me this opportunity to express the views of my people,
and 1 would wish that time would permit me to go into further details.

Thank you, sir.
Chairman CELT.ER. I want to make one observaion.
Your measure, House Joint. Resolution 629. speaks of freedom of

choice in our schools and other related areas, and thc, other related
areas apparently concern domicile. martial status. employment. and
the ownership. use, and disposal of property. I am curious to know
why yon added those other areas.

fir. HAGAN. I am speaking, also, on behalf of the amendment which
yon have before you. which I have signed, the petition, and so on, be-
cause I am vitally concerned, naturally, about the busing. and I in-
cluded the fact that I had this other bill in there, also.

Chairman Cma,En. Any questions?
Thank you very much, Mr. Hagan.
Mr. HAGAx. Thank you very much.
Chairman Crum:. The Chair wishes to place in the record state-

ments of the following Members: Hon. Edward J. Derwinski, a U.S.
Representative in Congress from the State of Illinois: Hon. Don
Fuqua, a U.S. Representative in Congress from the State of Florida :
Hon. J. Irving Whalley, a U.S. Representative in Congress from the
State of Pennsylvania ; Hon. Ray Blanton, a U.S. Representative in
Congress from the State of Tennessee; Hon. L. IL Fountain, a U.S.
Representative in Congress from the State of North Carolina : lion.
Jack H. 'McDonald. a U.S. Representative in Congress from the State
of Michigan.

(The statements referred to follow :)

STATEMENT OF HON. EnivAnn T. DmiwtxsTa., A r.S. REPREAENTATIVE IN Coycmss
FROM THE STATE OF ILLINOIS

Mr. Chairman : I am pleased to appear before your Commit too in support of the
Constitutional Amendment which would prohibit forced bussing of school chil-
dren to achieve racial quotas. From a practical standpoint. we could more ex-
peditiously develop legislative language to solve the growing educational crisis
caused by forced bussing. which would not require the considerable delay that
could be involved in the Constitutional Amendment procedure.

Last September 21st I made a statement on the Floor of the House %Melt I
believe still to be pertinent. and which I would like to reiterate at this time;
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Mr. Speakei: In order to point out that the complications caused by forcedbussing is a national, not a regional problem, I relate the situation which nowconfronts School District 151, which serves parts of South Holland, Harvey, andPhoenix. Illinois.
According to Superintendent of School District 151, Dr. Thomas E. Van Dam,"the school board is working on a budget shaved to the bone. There is not enoughmoney to paint a school room. Our financial condition is serious, and gettingworse. We are indebted to the education fund, and we are $23,000 outstanding inthe transportation fund. It looks like we will have to borrow next year's taxmoney to pay this year's bills."
This is the gloomy picture of the school district which was the Departmentof Justice's first desegregation suit in the North under Title IV of the CivilRights Act of 1964. This is the picture of a school district's financial plightsince Court-ordered forced busing, when on July 22, 1968, the Court orderedthe school board to restructure its grade organization and to bus approximately55% of its student enrollment involuntarily to achieve racial balance. Uponexecution of this Court order the school district lost approximately 800 studentsn h. transferred to private schools or whose parents moved to other schooldistricts. The implementation of this bussing order quadrupled the bussing ex-pense of this school district. Superintendent Van Dam stated that the Judge. re-gardless of the affluence or cultural deprivation of certain sections, assigned stu-dents to a specific school by just taking so many blocks along a given road andassigning that area to a school. This method of assignment, consequently, hasplaced children with the greatest number of problems in one specific schooland the mon advantaged children in another school. This is an obvious disruptionof our entire system of -eighborhood schools.
Yet Title IV of the Civil Rights Act of 1964, in authorizing suits such asthis by the Attorney General, states very explicitly : "That nothing hereinshall empower any official or Court of the United States to issue any orderseeking to achieve racial balance in any school by requiring the transportation

of pupils or students from one school to another."
Mr. Chairman, this basically is still my position and I regret that thisCommittee has not seen fit to address this matter more expeditiously and towork out the legislation necessary to solve the complex problems caused bycourt decisions.
I personalty do not believe that students should be bussed for the primary

purpose of creating adjustments for reason of race, creed, or color. I do notbelieve that the Congress ever intended that, bussing be used for purposes other
than logical, normal travel to and from schools.

It Is not my purpose here. Mr., Chairman, to take much of the Committee'stime since the issue has had the attention of many members and is reflectedin heal government deliberations and State Legislatures in almost every oneof our States. I. therefore, reemphasize my belief that the Committee should
expedite the processing of legislation or a Constitutional Amendment so thatCongress ran properly assert Its jurisdiction and provide that forced bussing ofwinch children merely for the sake of racial quotas be terminated.

S-rATemi:NT OF liON. DON FUQUA, A 'U.S. REPREqENTATITE IN CONGRESS
FROM' THE STATE OF FLORIDA

Mr. Chairman, i am pleased to have the opportunity to include in the hearingsrecord on 1I.J. Hes. 620 a ..datement of my views on the transportation and as-
signment of imldie school students. This is perhaps the most controversial do-mestic is-no facing I hk country today and. as such. it is highly appropriate thatelmgress is now considering this Resolnt ion.

1;1 any view. the lousing and artificial school assignment of ehildren to achieverajal Integration 1' a shortsighted and illconceived approach to a tremendouslycomplex problem. I fear that in the rush to realize quhli results the underlyingfabric of our society is being torn apart,
Amerienns are a proud and independent people who resent loping forced todo anything by their government unless a national consensus has been reached.We saw the fruits of this resentment in the demise of Prohibition. 'The implica-

tions of stich a reaction In the area of rivil rights would be tragic.
(nor cdneatilmal system was fmmtuled on the neighborhood school concept and

allowed for parental and community involvement in edueational programs. Mass
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busing creates a striated system which discourages local participation because
of trangportation problems among others.

There is a great need for improving the educational facilities and instruction
at many of our inner-city schools. This does not mean, however, that it is neces-
sary to displace children from their neighborhoods to effect this improvement.
Forced busing breeds frustration and bitterness, and is counter-productive to the
goal of quality education for all children.

This means of achieving a quality educational environment is predicated. in
large part, on an interested and active local effort. Such effort is discouraged
n-lien a child is taken up and carried miles across town to an alien environment
away from his family and friends.

Whenever policy decisions such as busing are proposed, it is important to
weight the benefits against the social costs..The rigors of traveling for hours
across town on a bus takes important recreational time from those student, who
nitist attend schools out of their own neighborhoods. It seems obivous to me that
the social costs in the ill-conceived busing plans far outweigh the speculative
benefits.

Thank you for allowing me this opportunity to present my views to the commit-
tee, and I strongly urge the favorable consideration of H.J. Res. 620.

STATEMENT OF LION. J. IRVING WHALLEY, A U.S. REPRESENTATIVE IN CONGRESS
FROM THE STATE OF PENNSYLVANIA

Mr. Chairman: On Nov. 18. 1971. I introduced a proposed amendment to the
Constitution ( H.J. Res. 977), which reads:

SEC. 1. No public school student shall, because of his race, creed, or color,
be assigned to or required to attend a particular school.

Sea 2. Congress shall have the power to enforce this article by appropriate
legislation.

Court ordered busing of school children to accomplish a racial mix has had ill
effects on the education of the children. Millions of dollars, which could other-
wise have been spent on educational needs, are now being drained for buses and
drivers. A great amount of inconvenience and time is entailed in any kind of
massive busing order. Busing our children past schools close to our homes to more
distant schools is making our children a class of commuters. The ideal of the
neighborhood school system stands as a false hope in light of these decisions.

The amendniont is designed to reassert the principle of the original Brown
decision, which n as the condemnation of state laws compelling separate schools
based on race. Brown v. Bd. of Education, 347 U.S. 483 (1954). Neither this
decision nor the subsequent Brown decision, 349 U.S. 291 (1955) suggest that
school districts or the lower federal courts are to do anything more than develop
racially neutral school policies. My proposed amendment is consistent with the
elder Justice Ilarlan's statement in his famous dissent in Plenty v. Ferguson,
163 U.S. 537 (1896) that "our Constitution is color-blind?'

In view of the recent Supreme Court decision in Swann v. Charlotte Meeklen-
bur 7 Board of Education, 402 U.S. 1 (1971), upholding the use of extensive busing
to create a racial mix, it is unlikely that the Supreme Court would overrule itself
on that issue in the near future. Furthermore, it is doubtful that Congress or
the state legislatures could effect a change consistent with the Constitution. The
only effective way left to halt the use of busing to create a racial mix is to
adopt and ratify my amendment.

STATEMENT OF IION. RAY BLANTON, A U.S. REPRESENTATIVE IN CONGRESS
FROM THE STATE OF TENNESSEE

Mr. Chairman, and distinguished Members of the Subcommittee.
I represent the Sevonth Congressional District of Tennessee. Ono third of my

constituents are from Memphis, the largest city in the South. The remainder are
from some of the most rural counties in this country.

The subject of busing is an emotional issue in both rural and urban sectors
of my district, even though, for the most part, busing is affecting only my
urban constituents.

Approximately thirty five per cent of my constituents are black, the remainder
white.
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As an elected official who has had to face the electorate every two years since1966, I make it a practice to keep attuned to the people's opinions,
I say without reservation that the great majority of white and black constitu-

ents in my district are opposed to busing.
They resent deeply this governmental intrusion into their lives. They are,to put it mildly mad as hell about the whole affair.
I have aiways thought it best to handle :lost issues through the legislativeroute. I don't think it particularly wise to add an amendment to the Constitution

every time a major issue pops up around the country. However, when the over-whelming desire of the people necessitates an Amendment, I do not think weshould deny this alternative
We have tried for years to find a legislative remedy to this mater of busing.The House for the past three Congresses has passed some sort of anti-busing

legislation. Always. it has been defeated in the Senate, or watered down to
be point of nullity in the Conference Committees. I remember the last go-around

we had with the Senate was the addition of a new Senute maneuver to defeatHouse pus :l anti-busing measures. They would add such clauses us "except asprovided in the Constitution." The addition of such a clause was intended to
mean that the Court could undo the Congressional statute with apparent ease,if they (the Judiciary ) felt busing was Constitutional.

The Administration refuses to stop busing, even though for political rea-sons it proclaims it is against busing. We have seen in only three years and twomaths more busing orders issued throughout this Country than in all of Ameri-
can history. And actively involved in these busing decisions have been the covertaid of the Justice Department and the Department of Health, Education andWelfare. The letter has actually been promoting, not only assisting, in busingmeasures. They are giving tacit approval to the Courts, which are legislating ina field in which they are not qualified to act.

It is no wonder, then, that we come to the legislation this Committee is con-sidering today. We are now faced with a national movement to amend theConstitution specifically to stop busing, because the Senate, the Courts, and theExecutive have loft us no other alternative.
There are critics who say, "why should we clutter the Constitution with suchtrivial matters as busing?"
To, these critics. my constituents would say, "Whg has the government refused

to accede to the demand of the American public that this practice of businglittle children be stopped?"
i think we forget our purpose here in Washington when we argue againstthe infinite wisdom of grass roots America.
After all, we are elected as the spokesmen of the peoplenot rulers or poten-tates who rule arbitrarily.
Ideally, if all 435 Congressmen. and all 100 Senators expressed the will oftheir particular constituencies, then busing would have been halted long ago.But no. we are daily treated to the spectacle of men who have set them-selves up as an elected oligarchy, with noblesse oblige theories of governmentwhich say, in effect : "I know best what is right and good for the great mussof people. and I will vote my own views because I am better informed and betterable to know what vo right for them."
Every day we have evidence that the people are losing confidence in theirgovernment.
The people no longer trust their oh 3fficials. It is getting close to the daywhen people -to longer will believe in our system of democracy, because :t refusesto respond to their desires.
If the people want to stop busing' .tnd we have no other Hternative than to

pass a Constitutional Amendment p) do it, can any of us deny them that re-
course? What privilege, what right, what position do we have to say that the
people are wrong;. If we feel this way, we should resign our offices, and make wayfor spokesmen who will reflect the will of the people.

The arrogance of arbitrary rule by the few is more evident in the Senate. thanin the House. We must face the voters every two yearstherefore we respond
more to their desires. But in the Senate, they have long terms, and people haveshort memories.

I am personally opposed to busing, as are my constituents.
WP feel it is an inept mode of achieving quality education. In fact, it coulddestroy the quality of education for many.
The cost of busing rs enormous. In Nashville. Tenn., the cost of massive busing

will probably run as high as a half million dollars a year. This would help build
new schools and would pay for hidi caliber teacher& But this money, this tax-



payers' money, is going to such a superficial thing as transporting kids from one
end of town to another.

Busing represents a safety factor which I think we shuld consider for the
sake of the parents and the children involved.

Busing tears down the neighborhood life which is tradition in our country. It
destroys its meaning.

In this highly technical and advanced pace of life we are witnessing in America
today, there remain few "personal" things in our culture. The close knit neigh-
borhood is one.

The parents of school children usually select a neighborhood based on the
schools, the churches, the available shopping facilities, and the closeness to work
for the parents. Busing undermines the neighborhood tradition.

Busing is a cosmetic, rather than medical approach to equalizing educational
opportunities.

What makes a quality education? This is the most vital question involved in
this issue, because a "quality education" is the alleged goal of busing.

The problem in education today is not one of race. The real problems is that
some schools within a given community are simply not giving an acceptable
standard of educational opportunities which other children at other schools in
the same community are receiving.

Some schools, either by neglect or design, are underfunded ar,' are given low
fiscal priorities within their school system in the hiring of capaule teachers, and
in implementing the most modern and innovative teaching techniques.

It wakes no difference in education what color the skin of the pupil is, or
whether he is sitting in a class room with a certain color ratio. When we bus
students to achieve these ratios, we merely take some kids out of a neighborhood
With an inferior school, and send them to a neighborhood with a superior school.
But we also send children from good schools to bad ones in the same process.

We are then only maintaining the status quothe inferior schools and the
better ones stay the same. The end result is that some children are being penal-
ized by this forced busing merely because their parents live in a neighborhood
with a good school. We are by government fiat penalizing children because of
housing patterns. It has nothing to do with education per se. It is merely a sub-
terfuge to punish parents who have located in certain neighborhoods.

If the federal government steps in to exert any direction or influence in com-
munity educational endeavors, it should be constructive. It should be designed
to upgrade the educational opportunities for all students. Busing does not equalize
the opportunities. It is in fact discrimination in reverse.

Every school receiving federal tax dollars should be rated within the com-
munity to determine whether it meets the acceptable standards for a good edu-
cation. If it falls below those standards, then the community should be obli-
gated to upgrade that school by targeting its resources to that inferior school.
No child should be denied the best education available to any other child in the
public school system within his community.

If we accept this alternative. then busing would be ridiculous, for busing a
student 'rum a good sehool to another good school would be foolish.

Mr. (Dairman. I have presented my views ou amtern live solutions to this
problem. because when one criticises an existing plan. he should offer another
in its place. Of course implementing this plan which I have briefly outlined

onid cost enormous amounts of money. However. we are requiring enormous
nmounts money to be spent in wasteful transportation expenses. and 1 believe
the people of this country will support programs which allow the finest education
to all our citizens. regardless of race or financial means.

In the meantime, to undo the absolute mess the busing Jodges and the apa-
thetic Senate and ( .:ecutive leave caused. I suggest we approve the Constitutional
Amendment which I and many of my House Colleagues. have introduced. Then
we should obligate ourselves to aiding the communities to equalize their funding
priorities for all schools within their districts, so that we can achieve real
eqnality in education. By doing so, we can maintain the integrity of the nelgh-
iorhood school.

STATEMENT Or HON. L. H. FOUNTAIN, A U.S. REPRESENTATIVE IN CONGRESS FROM
TUE STATE OF NORTH CAROLINA

Mr. Chlirman. I welcome this opportunity to appear before members of this
distinguished Cimunittee on one of the most serious domestic issues of our time
the forced busin of school children often over long distances to achieve racial
balance.



'lite Committee is to be commended for scheduling these hearings, and I sin-
(Indy hop) that oast of them m ill come the kind of legislation which m ill serve
to keep substanttally intact our traditional neighborhood school system and
preserve quality education.

As you are well aware, America's public school system is now under attack
lrom many quarters. This is true in north and south, east :111(1 IN est.

Consequently, our task is clear, the Congress must act responsibly to restore
a sense of sanity to the school situation and enable us to get back to the job
of providing a quality education to each and every child in America.

It an In the name of common sense that 1 appear today in support of proposals
intended to place a reason:111e restraint on the practice of forced busihg over
long distam t-5. I am not w edded to the exact language contained in House
Joint Resolution 620, so long as the identical purpose can be achieved. What-
ever the final wording may be. the time for action has come.

If recent polls are to be believed, perhaps four-fifths of the American people
Americans of every race, creed, color and national originshare my strong
distate for the forced busing of students over our crowded traffic Prhgned high-
ways in order to achieve the highly elusive, judicially-imposed racial balance.

Bear in mind that, though the Courts may learnedly discourse upon the dis-
tinetions between de jure and de facto in our country, the line has been drawn
so fine that most Americans conclude that the distinction really lies in the eye
of the beholder.

No section of our 'nation can take a deta,:hed view of the problems of busing.
It is no longer a sectional matter. The Mason-Dixon Line is no longer an iron
curtain. This is a national issue.

In any event, the dual school system in the South has long since been done
away with. That is not the question of 1972. The question today is whether or
not American public education is to be built up or torn down. The question is
whether or not we are willing to put the welfare of the children firstall chil-
dren, or whether we want to leave them at the mercy of Federal Judges whose
main interest seems to be in arithmetic.

A brief review of the deviant course of judicial construction upon the Con-
stitution, amply serves to demonstrate the imperative need for expeditious Con-
gressional enactment of H.R. Res. 620 or a measure accomplishing the saute
end.

The United States Supreme Court in both Bro:..n vs. Board of Education cases
(Brown I and Brown Ill declared that state imposed racial segregation in pub-
lic education was contrary to the Equal Protection clause of the Fourteenth
Amendment.

The mandate laid down in the Brown decisions was that the Constitution re-
quires that states must not, on the basis of a ehild's race, or color. designate
where he is to attend school.

It was not until twelve years after the decision in Brown I that the circuit
court in U.S., vs. Jefferson County Board of Education, in a surprising stretch
of judicial imagination, first divined that Brown I did more than prohibit seg-
regation: yea, that it commanded integration.

The approach conceived of in Jefferson said school boards have an "affirmative
duty" to eliminate the "last vestiges of the dual system" and establish a "unitary
system". This decision left the courts in confusion and gave rise to a prolifera,
tion of judicial decisions irreconcilable in their results.

This confusion is understandable when one realizes that the decisions are such,
for example, that a school district in Cincinnati. Ohio was told that the ex-
istence of all-black schools was of no Constitutional consequence, while, in one
short sentence, all of the schools of the Fifth Circuit were "put on notice" I hat
the all-black schools of the Souri must be integrated or abandoned in three
weeks.

Now. seventeen years after enunciation of the principle of racial neutrality
by the Itrown Court, the pronouncement of the High Court hi the Swann deci-
sion brings us full circle to the pre-Brown days. Our Constitution: according to
the Swann Court, not only permits the assignment of students to public schools
on the basis of their nee. but, in fact. demands it.

Accordingly. the Court in Swann affirmed the lower court order imposing
a racial balance requirement of 71 per cent white and 29 per cent black on all
of the schools of the Charlotte. North Carolina system, this, being the mein]
composition of the entire school system.

It would be absurd to contend that this result, which now the Law of
the Land, was contemplated by the Court in 1954 and 1957, when the Brown de-
elsions were announced.
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But, more importantly, what does all of this mean in human terms. As goal
hard look at the history and current situation in busing is all that it takes to
realize that programs of forced pupil assignment have been a tragic mistake.
Busing is hosed on an education fallacy. as well as false Constitutional logic,
and not only wastes taxpayels mono. but is disruptive to the child, the school,
faultily and neighborhood.

The nationwide lack of success with liaising programs could easily have been
predicted, since busing at child many miles to school is by no stretch of the
imagination the same as providing him with a favorable educational environ-
ment. Many educators feel that busing in reality creates new tensions and
anxieties at a time when a child is already beset with the many problems which
go along with adolescence and growing up.

Busing removes a child from one of his most powerfol of securityhis
neighborhood or community. It may place him in an atmosphere to which he
can only react with anxiety. Whether a community or a neighborhood is rich
or poor. well -kept or run-down. there's no place like home.

Just the fact that a child. black or white. is being bused into a difference neigh-
bo;hood has a negative effect. for it forces upon the black child society's judg-
ment that there must be something inferior with his own neighborhood. This
prompts fear and resentment, and rightly so.

Beside children and families. neighborhoods and communities also suffer when
busing programs are instituted on a wholesale basis. The entire community
is disruoted and thrown into upheaval. We have all read about what is happen-
ing as the result of the Richmond. Virginia decision.

Its regrettable but true that busing has been been closely related to bitter
community conflict. It has caused violence. In Denver. where a busing program to
speed up integration had been started in the fall of 1P69. someone bombed and
burned 23 school buses. Ironically, some of the buses were only used to take
handicapped children to special education classes.

I'm told that when busing was introduced into the public schools of Brooklyn
Heights, New York six years ago the school became the center of a terrible
controversy, which has intensified through the years rather than abated.

Community groups in that areasome for and some againsthave. I under-
stand. fought with such intensity during the entire six years that parents with
school age children have moved out of the area. neighbors once friendiy have
stopped speaking to catch other, and the school itself has become a place where
proper education is almost impossible.

Even the pattern of disruption to individual lives and commAnity organiza-
tion might c,.,Iceiyably be justifiable upon sonic !oasis of demonstrable improe-
ment in the educational product of the public schools. But this has not been the
case. There is no demonstrable improvement. Busing is a 100 per cent, unadul-
terated failure.

Mr. Chairman, the present crisis demands that this Committee do everything
in its power to examine issues to which Res. 620 15 addressed.

The states, which are on the tiring line. should be given the opportunity to
resolve till,. issue Imy Constitutional Amendment.

A:Z.2in. 1 want to thank you. Mr. Chairman. and your Committee for holding
these hearings. and I sincerely trust that 11.7. Res. 620 will be favorab y re-
luirted. should the Committee ebonize the language of this proposal in any way,
I hove it will he in a form which nil! accomplish the results %Odell I believe
the vast majority of Americans of all races support. Thank you for listening.

STATEMENT OF HON. JACK. H. McDox 11.1), A U.S. REPEESENTATTIE ConmEss
nom 1 or. Sr vr. in' 3licitinAs

Understandable concern is tubing generated throughout our country over the
wiseness (or unwisembss) of amending our sacred 'unfit docienent. the Con-
stitution: in order to once and for Ili prohibit the form d busing of 4tlithotts to
achieve racial balance. I ain of the opinion flea the Cinstitution shonld not
and !mist not altered with every passing fancy mf the American 11011111 ice ;
rather III< should solve our ?troldents through executive provisliires and, viore
frequently, legislative action.

However, the issue of forced busing is unique. For many years. we in the
Congress have been trying to settle the busing issue with legislation. but these
attempts have been in vain. all having been disregarded by the courts. Current
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laws contain various provisions %%Lich prohibit any federal requirement of bus-
ing to achieve racial balance. The first such law was the Civil Rights Act of
394G. as anuondet1 : Title VI provided -that mottling hernia shall empower any
ottiehol or tomtit of the United States to issue any order seeking to achieve a
racial balance in any school by requiring the transportation of pupils or students
from one school to another or one school district to another in order to achieve
racial balance." Also the Departments of Labor-HEW Appropriations bills for
F.Y. 1969 and 1970 have included some form of the so-called Whitten amend-
ments which originally stated

"No part of the funds co-Atained in this Act may be used to force busing of
students, the abolishment of any school, or to force any student attending
any elementary or secondary school to attend a particular school against the
choice of his or her parents.

"No part of the funds contained in this Act shall be used to force busing of
students. the abolishment of any school or the attendance of students at a
particular school as a condition precedent to obtaining Federal funds other-
wise :Iv dlable to and state. school district or school."

Attempts were made to delete the Whitten amendments from the 1969 and
1970 HEW Appropriations Bills. These attempts were defeated ; however the
Senate succeeded in changing the final working of the anti-busing provisions by
adding the phrase "except as required by the Constitution."

The 1971 Office of Education Appropriations Bill contains the following
provisions:-

SEC. 209. No part of the funds contained in this Act may be used to force
any school or school district which is desegregated as that term is defined in
Title IV of the Civil Rights Act of 1964, Public Law 88-352, to take any action
to force the busing of students; to force the transfer or assignment of any
student attending any elementary or secondary school so desegregated to or
from a particular school over the protest of his or her parents or parent.

Six. 210. No part of the funds contained in this Act shall be used to force
any school or school district which is desegregated as that term is defined in
Title IV of the Civil Rights Act of 1964, Public Law 88-352, to take any
motion to force the lousing of students; to require the abo:ishment of any
school so desegregated : or to force on account of race. creed. or color the
transfer of students to or from a particular school so desegregated as a con-
dition precedent to obtaining Federal funds otherwise available to any State.
school distt iet or school.

And again in 1972, the Education Appropriations Bill contained the Whitten
amendments.

Now the Senate is acting on the Higher Education Act. S. 659. This measure as
Passed by the House contained several strong anti-busing amendments. On Feb-
ruar) 25. the Senate accepted the Griffin amendment which states no court of
the U.S. shall have jurisdiction to make any decision. enter any judgment. or
issue any order the effects of which would be to require pupils to be transported
to or from schools on the basis of race, color, religion. or national origin,"

This amendment appears to be very strong but I have no doubt that the courts
will treat it in the same way. if enacted, that they have treated the Whitten
amendmentstotal disregard. Legislative victories over bu:ing have been ;Ind

continue to be merely symbolic:, they will not have aw effect on court-
ordtred lousing.

Let t;:ere be no 1116,1(11;e ; I and the vast number of' citizens are in support of
equal and quality education for all students. however, what is opposed is the use
of forced lousing to achieve this laudable goal. Busing is a negative ap, roach.
one that is meeting resistance throughout our land. I. shall not at this tome go
into oilier approaches. but they exist. are tN orkahle, :tad %%ill receive the sup-
port of t he people.

I feel I lait the courts have misinterpreted the equal protection clause of the
3 II:: Atuendment. Title VI of the 3904 Civil Rights Act. and the various educa-
tional appropriations bills. The historical perception gleaned from enacted anti-
busing provisions has convinced Inc that i must endorse and actively campaign
for the passage of 11.3, Res. 620. My convictions in this matter are supported by
the 8.000+ letters. telegrams, and petitions of plea from may constituents that I
join forces in the Congress to stop forced busing. preserve neighborhood s tots
and protect the freedom of choice.

So I lay to rest the case of the 19th District of Michigan. and the entire Non-
try., against busing. I strongly urge in3 colleagues on the Judiciary Committee to
report out H.J. Res. 620 and let the people decide this issue.
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Chairman CELEtt. The Chair vishe:=, to place in the record various
resolutions and letters received from individuals and organizations.

(The re,olutions and letters referred to follow :)
:TANI-Any 19, 197;4

Hon. EMANUEL CELLER,
Chairman. Committee on Judiciary,
U.K Flocs of RePerxentatires, Washington, D.C.

DEAR MR. ClIAIRMA The following is the statement which I would like to
include 011 the hearing record and also have the opportunity to appeal and
state to the sulocoonnittee.

It .reins very obvious that the Federal Courts Imve gone beyond their authority
by overriding the 19(4 Civil Rights Act. Title VI. This net was psed as btw by
Congress with -Desegregation meaning the asignment of students to public
schools and %%Rhin such school,' without regard to their race. color, religion. or
national origin. but desegregation shall not mean the as-rignittent of student, to
vatic sehools in order to overcome racial imbalance". The courts have in torn
reversed your law or declared it null and void as fur as the meaning of deegre-
gado!' is concerned.

The courts also have, according to Senator Sam J. Ervin, violated the equal
protection clause of the 11th amendment. This clause forbids a state acting
through a public school board or any other state agency to treat differently
persons similarly situated. In other words. this clause said to treat in like
manner all per.ons in like circumstances. Therefore. if some children in a
neighborhood are allowed to attend their neighborhood schools and others are
bused across town the equal protection clause is violated.

That is what the law says about student assignments, but I would like to point
out that as a concerned parent. a taxpayer. and the chairman of a concerned
citizens group. student asignments which bring about massive forced lav-ing
is neither sensible nor educational. It does not help race relations: but in fact
hinders them by placing students in a strange school and environment. Forced
busing is in fact wasting millions of dollars of our tax money that could be
spent more wisely on the education of our children. It's not very educational for
a small child to have to catch the bus as early as 7:00 to 7:30 in the morning
and not get home from school until 4:00 to 5:00 in the afternoon. 'This child is
so worn out from riding the bus that he cannot learn at school and certainly
will be too tired to study at night.

No other method could be more fair than the old freedom of choice method
with children being allowed to attend school in the neighborhood. After all this
is the big reason the family moves into a certain neighborhood to begin with.
Since when did students have to go to school in certain color ratios to get at
proper education. That would be like seying the Congress could not properly
make laws unless they have a ratio of 70 to 30 whiteblack. How absurd

As concerned citizens we feel our educational system should be free from
oppression of the federal courts. We feel that our schools should be run on a
local level. We know our problems locally. HEW and the federal courts do not
know our problems and have only created more problems with their intervention
in our school. In a free nation such as America parents certainly should have the
opportunity to send their children to the school of their choice which is usually
the neighborhood school. We urge the House of Representatives to take pnsithe
action on these amendments to ensure that the education of our el .1rfsli will
again be the primary objective in our efteational system. It's very (nions now
that education is secondary with the rail° mixing being the main objective.

Sure cur public school system. Anotimr 2 to 3 years of federal control of our
,4110,11.4 could bring about a totally we fare school system. Give us bacl: norscLools.

Sincerely yours,
J. R. (Joe) BROWN, Sr., Chairman.

ACT (Americans Concerned About Today).

Hon. FNIANUEL C1ELLER,
Chairman, House Judiciary Committee,
!Muse Office Building,
Washington, D.C.

DE/tit CONGRESSMAN CELLER: I am enclosing an article entitled. "The High
Court And Racial Busing," from the June 9, 1971 Issue of The Reriete of the N( ;14.

CLIFTON. VA., FEBRUARY a. 1972



and «mild greatly appreciate it if the article could be included in the hearings on
-chew: busing scheduled to begin on March 1,1971.

Thank you for your consideration.
Sincerely,

Enclosure.
Mrs. ROBERT F Aslant.

Ta: Bust Coral Aso IlAcfm, BusING
(By Reed Benson and Robert Lee)

The pro-busing decision rendered by the Supreme Court on April 20, 1971, has
stirred a hornets' nest of public concern. Many citizens are beginning to o under
if the busing of school children from one district to :mother because of their
race may not be the s,art of a totalitarian toboggan rule that will eve amity
in entire families ben% forcibly uprooted and moved in older to achieve the
racial %%Wins of the Supreme Court., Such speculation is not as Lir-:etched it'
it might seem at first glance, for as Congressman John Rariek (1).-Louisiana
obseri ed to the House of April to ent lel h

o are noo to consider that racial balance is a constitutional goal, duty,,
and right. thou distance must not be considered a legal f actor. The attaining

true r, ctal jostice, by pure racial bahtnee. must be just as legal and desirable
a goal from State to state or section to section as it is from school to school or
aross twin. Any other conclusion would not be logical or in keeping with the
equal proteet ion provision of the U.S. Constitution"

An interesting and significant aspect of this latest basing case, known as Swannr. hartottc-Merkleabarg Board of Edioation. is that much of the oppwithill
to the Court's decision has been predicated on various In end prior Court

are illellISCIVeS of the most dubious Constitut lity. nu. ex-
ample, ,t has been correctly stressed that the Civil Rights Act 1904 precludes
the use of busing to achieve racial balance. Yet that .let as a whole. as pointed
out by Constitutional authorities I at the time it was being considered, is nothing
more than a means of :wide% ing massive federal interference in areas the
*(inst notion precludes the federal government from entering.
The anti-busing provisions were added to quiet some of the opposition to the

('it it Rights Act. During Senate debate on Jnne 4. 1944, for instance. Senntor1101rt Byrd (1 ',West Alrginia) asked Senator Hilbert Humphrey (lt.-
Mit:uesotat the following question : "Can the Senator from Minnesota assure
the Senator from West Virginia that under Title VI [of thr Act] school children
may lila be bused from one end of the community to another end of toe com-
munity at the taxpayers' expense to relieve socalled mild imbalance in the
schools':" Senator Illimphrey. the hill's Senate floor manager. replied with
simple candor :. "I do."

And thus in the Act's definition "desegregation" it is formally specified
that "desegregation' shall not mean the assignment of students to public schools
in order to overcome racial imbalance."

fuller legislation which has expressed Congressional hostility to such busing
includes the Elementary and Secondary Education Act of 1901, as amended in
1966 I which forbids "any department, agency, officer, or emphyee of the UnitedStates . . , to require the assignment or transportation of students or teachers
in order to overcome racial imbalance") and the Office of Education Appro-
priation Art of 1971 (which provides that "no part of the funds contained in
this Act shall be used to force any school or school district which is desegre-
gated as that term Is defined In Title IV of the Civil Rights Act of 1904 . to
take any action to force the busing of students"). Yet, on other grounds. both
of these laws are also blatantly un-Constitntional, since there is no authorization
whatsoever in the Constitution for the federal government to meddle in thefield of edneation.'

Even the Warren Court's 1954 decision (Brown V. Board of Rducaiton). whicharbitrarily reversed over fifty years of Constitutional precedent. is so tame
compared to the recent busing decision (hat it, too, has been cited as a case in
Point by those opposed to busing. The Brown decision, for Instance, specifically
preehuled race as a factor in assigning Kadents to, or barring them from, publie
schools. But the Burger Court's Swann decision actually makes race the chief

toefooing two past presidents of the Ameriean Isar As,oeintion
Por farther anslt,ts of this partletilar problem. see The Peim,' Of The Xerry for Jana-'Veil. Pp. 27-80
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criterion for assigning children to the schools affected. It is, literally, a racist
decision.

It is significant that the Burger Court has moved so far to the Left that
even the un- ('onstitutional laws and decisions of the recent past have now be-
come arrows in the quiver of those attempting to defend what remains of our
Con4itntioual system. The beat argument against the Court's busing pronounce-
ment remains the Constitution itself. which nowhere authorizes any branch of
the federal government to compel racial balance.

So if you mod to obey the law of the land, what do you do? Congress has
passed laws which ban busing, but the Burger Court has issued an edit com-
pelling lusing. Following the Swann decision, White House press secretary
Ronald Ziegler issued a brief statement impl3ing that the decision would be
considered "the law of the land" by the Administration. But the myth that
Supreme Court decisions are the "law of the land," and the wide acceptance of
that myth by the public, is but one more example of how far the American peo-
ple have been led from the paths of sound Constitutional thinking.

If decisions of the Supreme Court are indeed the law of time land, where
is the legal authorization for the Court's legislative activity? The first section
of the first Article of the Constitution states: All legislaitve powers herein
granted shall be vested in a Congress of the United States which shall consist of
a Senate and House of Representatives." Further along, the Supremacy Clause
(Article VI, Section 2) asserts: "This Constitution. and the laws of the United
States which shall he made in pursuance thereof ; and all treaties made, or
which shall be made, tinder the authority of the United States, shall be the
supreme law of time land...."

Treaties. Laws of Congress. The Constitution itself, All are mentioned as
being factors which combine as the supreme law of the land. But nothing is
said about Supreme Court edicts.

Actually, a Supreme Court decisionlike decisions of other courtsrelates
solely to the litigants involved in the specific case beforo the Court In hi., ex-
cellent book, Your Anwrican Yardstick, the noted Constitutional authority Hamil-
ton A. Long explains:

Supreme Court decisions do not constitute the "supreme Law of the Land." Its
decision in a case is limited by the facts involved and constitutes on:y "the law
of the case," binding merely the parties to the case. This is true as to all cases
and all courts, including the Supreme Court. Even in a case involving considera-
tion of the Constitution, therefore, the Supreme Court's decisioninvolving a
mixture of legal rules and principles as applied to the facts involvedcannot and
does not constitute a part of the "supreme Law of the Land"; which the Con-
stitution (Article VI) defines as including only this fundamental law itself, as
well as Federal Laws, meaning Acts of Congress, and treaties (which conform
to the Constitution).

As President Abraham Lincoln noted in his First Inaugural Address:.
. . . if the policy of the government, upon vital questions, affecting the whole

people, is to be irrevocably fixed by decisions of the Supreme Court, the instant
they are made, in ordinary litigation between parties, in personal actions, the
people will have ceased to be their own rulers. having, to that extent, practically
resigned their government into the hands of the eminent tribunal,

Few timings concerned framers of the Constitution more than the possibility
that the federal judiciary would usurp powers delegated to the other branches.
In Essay Seventy-eight of The Federalist Papers, for instance, Alexander Hamil-
ton wrote that courts of justice could not endanger the general liberty of the
people "so long as the judiciary remains truly distinct ''rom both the legislature
and the Executive." but agreed with Montesquieu that "there is no liberty if the
power of judging be not separated from the legislative and executive powers,"

Consider then what has happened. It is not possible to list all of the essential
details of Swann v. Charlotte-Mecklenburg Board of Education, but here is a
brief chronological review which includes some of the highlights :

Prior to the Supreme Court's 1954 Brown decision, the School Board of Char-
lotte and Mecklenburg Counties in North Carolina operated a dual (i.e., racially
segregated) public school system, as authorized by then-existing interpretations
of the Fourteenth Amendment's equal protection clause. After the Brown deci-
sion, however, the School Board established a unitary public school system pro-
viding for admissions on a non-racial basis, James Swann first brought suit
against the School Board in 1905, claiming the Board had still not gone tar
enough in achieving integration. But the U.S. District Court for the Western Dis-
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trict of North Carolina ruled that the School Board had complied %1 ith the re-
quirements of the equal protection clause tas set forth in the Brown decision),and rejected Swann's motion.

In 1908, however, a federal court decision in another ease opened a door enabling
Swann to take further action against the School Board. Another motion was filed,
and the time the District Court reversed its previous stand, claiming that the
rules of the game" had been changed. On February 5, 1970, the Court approved
a desegregation plan which contained busing provisions proposed by a special con-
sultant chosen by the Court three months earlier.' The School Board was unwill-
ing to accept this plan, and following anotl.er period of legal maneuvering andwrangling. the case eventually reached U.S. District Court of Appeals. where
Judge James B. McMillan, one of Lyndon Johnson's last-minute judicial ap-
pointees in 1908, upheld a lower court decision favoring Swann. From there. the
case ascended to the Supreme Court, whose nine members. led by Chief JusticeWarren Earl Burger, unanimously upheld all parts of :fudge McMillan's rulingin favor of the radical busing order.'

The impact of this particular decision will be felt most heavily in the South,since it is limited to those areas of the country which in times past Fracticed de
jure segregation. The reasoning used to justify partiality of this sort is basically
this that de jure segregation which existed prior to the Brown decision had such
a significant posthumous influence on later patterns of de facto segregation as tomerit court action against such "tainted" de faro segregation. Thus, for the pres-
ent, it is only Southern children of all races who, in the words of Senator Sam J.Ervin (1) -North Carolina), have been reduced "to the status of helpless pawns"
by the Supreme Court. But the North will undoubtedly get its share of busing atsome later, and more politically expedient date.

A question in the minds of many daring the development of the busing con-
troversy has been : "Where does President Nixon really stand on this issue?"
There is good reason to be confn^ed. While a (nudidate for the Presidency in1904. Mr. Nixon made it une,tuivtonlly clear that he opposed busing. antagainst busing." he asserted on the C.B.S. Face The Nation program of October27, 1908. "I am against busing," he reiterated on N.B.C.'s Meet The Press a weeklater.

Which was fine, except tl.at Preootent Nixon. on February 3, 1909. appointedJames E. Allen Jr.. one of the nation's best-known and strongest advocates ofbasing, as both Commissioner of Education and Assistant Secretary for Educa-tion. Later, Mr. Nixon appointed to the Supreme Courtas "strict construction-iots"the Chief Justice who would write the Court's busing decision of Apriltwentieth, anti in Associate Justice who would concur with that decision.°'Vet during nis April 29, 1971, news conference, the President once again
claimed. "I do not believe that busing to achieve racial balance is in the interestsof better education." As has happened on so many other occasions (luring the past
two -and one-half years, Conservatives get the rhetoric while "Liberals" get theaction.

Titer. are three final points which should be noted and kept in mind regarding
the Suprenie Court's busing decision. First. it represents another major exampleof the' un-Con.stitutional usurpation of power by the Supreme Court. Second, it
bier( ases the power of the federal government to regulate and control the activityof children contrary to the desires of parents. And third, it seems certain to
escalate racial tensions and animosities in those areas of the country in which itio applied. Iii other words. the decision represents another revolutionary mile-stone for those forces seeking less individual responsibility and more government
control, by degrees, until the free America that we love is destroyed.

It is perhaps worthwhi. to !tete that the consultant selected by the Court had earlierbeen involved in the ease as a partisan witness for the plaintiff',4I', related decisions !ulled down the same day. the Court (1) struck down NorthCarillon's busing law ; (2) ordered a new plan involving basing for the integration ofschools in Mobile, Alabama : and (3) 111111C1(1 an Integrition plan for a city and county InGeorgia which assigns students to schools away from their neighborhoods on the basis ofrare.
6 ne jure ( "aceordine to law") refe to segregation fetnetioned by law, of the typebanned by the 1954 Brown derision. lie facto ("in fact"0 refers to segregation whichexists naturally as a simple matter of fact, such as the natural makeup of residentialpatterns) etc.
6 Chien: Justice Burger and Justlee Harry Blackmun were. and are, "Liberals." For bardproofs and documentation. see (respectirefy) The Ronk te Of The News for March 17,3971(Pp. 27-42) and April 22,1970 (Pn. 19-24).



Hon EMANUEL CELLER.
Rayburn Houle Nice Building.
Waxbington, D.C.

I/EAR ItErmszyv.vrivz CELLER : The enclosed editorial was broadcast four times
each by WBT, WIIT-FM, and three times by WBTV on the evening of February
and the morning of the Sth. In the interest of fairness and in an effort to present
is balnoed a picture as possible to om audience, it is our policy to invite response
tr.da a spokesman representing an opposing viewpoint. We are extending this
offer to you in connection with the enclosed editorial.

You may respond by videotaping your statement in our studios, by sending us a
recorded response. or by a written statement to be read by one of our staff an-
nouncers. We ask that your response be limited to 300 words and that a copy of
your proposed remarks be forwarded (for review by our Editorial Board in
advAne or recording. If your response is to be read by our announcer. it would
be helpful to have a glossy head-and-shoulder portrait of yourself, preferably in
color.

If at all possible. we would like to hear from you within the next week. but we
'/0 want to hear from you. Your comments will enable our viewers and listeners
to form their own opinions and draw their own conclusions from having heard
both sides of the issue.

Thank you for your consideration. Representative Celler. and we look forward
to sharing your thoughts with our radio and television audiences.

Cordially.
LARRY M. HARDING.

Enclosure "The Constitution And Busing."
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JEFFERSON STANDARD BROADCASTING CO.,
Charlotte, :V X., February 8, 1972.

LEditnriall I

THE CONSTITUTION AND BUSING

"Na public school student shall. because of his race, creed or color, be assigned
to or required to attend a particular school."

This is the context of a proposed Constitutional Amendment by U.S. Congress-
man Nremvii Lent of New York. Significantly, it has been signed by 139 other
Congressmen, representing 33 different states and every region of the country.
It has been bottled up since last summer in the House Judiciary Committee, and
this station believes it should be pried loose for actionand now..

The central part of the issue, of course, is busing, which 76% of Americans
oppose. according to a Gallup Poll. Equally as significant, only 45% of blacks
according to the same survey, favor busing to achieve a racial balance.

Yet, one court after another imposes orders that can be met only by extensive
and widespread busing. In their orders. the courts override not only Congressional
legislation clearly intended to keep children from being assigned to schools
solely on the basis of the color of their skin, lmt also the wishes of a majority
of Americansboth white and black.

Some will question the advisability of a Constitutional Amendment to settle
the "forced busing" issue, and such reservations are understandable and perhaps
debatable. What is not debatable. though. is the right of the people and the
Congress to use lawful meals to correct what the great majority feels are
judicial excesses.

The Constitution provides the means by which you, through your elected
representatives, can redress what you feel are wrongs. Regardless of how you
feel, however, we hope you'll let your Senators and Congressman know what
you think.

Invitation to respond has been sent to Representative Emanuel Celler.

RESOLUTION BY THE BOARD OF GOVERNORS OF THE PONTIAC URBAN COALITION ON
BEHALF OF THE TRANSPORTATION OF STUDENTS FOR THE ACHIEVEMENT OF QUALITY
EDUCATIONFEBRUARY 10. 1972

Whereas. the Pontiac Urban Coalition was created as a broad based coalition
of leading Pontiac area citizens to address the problems of urban life, particularly
as they affect the residents of the City of Pontiac, and

Whereas, equity of quality education for all area residents is the keystone
for the development of a healthy and progressive community, and
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Whereas. integrated quality education in the Pontiac school district, par-
ticularly at an early age, is a proved means of dissolving social barriers and
misunderstandings as well as creating a common sense of understanding and
dignity beneficial to successful participation in a pluralistic society, and

Whereas, integrated quality education has been demonstrated to be edu-
cationally advantageous to minority children and to be of no educational detri-
ment to the majority population, and

Whereas. the goal of integrated quality education should not be thwarted by
the unpredictable time necessary for open housing and equal employment op-
portunities to support the neighborhood school concept. and

Whereas, the transportation of children to attain the above objectives of
better educational results both academically as well as socially has raised new
hopes and provided a better school climate for long-term growth and development,
in spite of strong initial onposition, and

Whereas, local school administrators, teachers, parents, and students have
recently voiced publically their belief that significant progress has been achieved
since the opening of school, and that the normalcy of school activity, lessening
of fears, and the increased support by parents are signs which indicate that
the Pontiac community is stabilizing and preparing for renewed growth : There-
fore be it

Resolved, That the Board of Governors of the Pontiac Urban Coalition, recogniz-
ing that the transportation of students is an added financial burden and a
Personal inconvenience, nevertheless supports the approach in appropriate cir-
cutnstances as a successful and necessary means of attaining the paramount
goal of integrated quality education ; and be it further

Resolved, That the Pontiac Urban Coalition is adamantly opposed to any Fed-
eral statute, any amendment to the United States Constitution, or any effort
by the Legislature of the State of Michigan which would in any way deny a
school district the right to transport students to attain racial balance in its
learning institutions for the purpose of quality education ; and be it further

Resolved, That the members of this Board wish to formally state their support
for the positive strides taken by the citizens of Pontiac to correct serious edu-
cational inequities in our community and we are opposed to any legislation that
will endanger the progress which has been made.

NATIONAL COUNCIL. OF THE CHURCHES OF CHRIST IN TIIE U.S.A.,
Washington, D.C., February 14, 1972.

Hon. EMANUEL CELLER,
Chairman, House Judiciary Committee,
RS. House of Representatives,
Washington, D.C.

DEAR Ma. CHAIRMAN The National Council of Churches would appreciate an
opportunity to testify in opposition to proposed antibusing Constitutional amend-
ments some time during the course of your hearings on that subject.

I am enclosing a copy of a resolution on the subject adopted February 13 by
the General Board of the Council.

With best wishes, I am
Cordially yours,

JAMES A. HAMILTON.
Enclosure.

RESOLUTION ON EQUAL EDUCATIONAL OPPORTUNITY ADOPTED BY TUE GENERAL
BOARD OF THE NATIONAL COUNCIL OF CHURCRESFEBRUARY 13, 1972

Whereas the U.S. Supreme Court in its historic 1954 decision found "separate
but equal" school syste; Is "inherently unequal" because they work psychological
harm to both white and non-white children and impose unequal educational dis-
advantages upon non-white children thus denying to the latter equal protection
of the laws as guaranteed by the 14th Amendment and

Whereas progress toward achieving equal educational opportunity for all
children has been accomplished only through court orders, lengthy legislative
battles, evecutive agency enforcement proceedings, and school board actions, and

Whereas even this progress has not been sufficient to stem the tide of increas-
Luz racial hitlialaitce and istaaiiiii in the init,11(. si.hools, so that 111)w,, tighteott

SO-449-72---11
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years later, there is more racial imbalance and isolation in the schools across
the nation as a whole than there was at the time of the high court's decision, and

Whereas the NCC has long ago called for schools to be "open to all without
distinctions as to race, creed, national origin or economic status" and

Whereas tie goal of equal educational opportunity through full integration
is a goal the attainment of which is an inseparable component of any legitimate
definition of "quality education" and

Whereas the goal of equal educational opportunity in our nation is gravely
threatened by proposed anti-civil rights legislation now pending before the U.S.
Congress : Now, therefore, be it

Resolved, That the General Board of the National Council of Churches
1. Reaffirm its commitment to equal educational opportunity for all children.
2. Reaffirm its commitment to racial integration of our public schools.
3. Recognizes that the busing of school children has in the past been widely

used as a technique to achieve racial segregation in the schools.
4. Recognizes that in the absence of integrated housing, among the many

effective methods which have been, can, and should be used to achieve higher
degrees of equal educational opportunity and racial integration is the deliberate
and selective busing of school children of all racial groups.

5. Recognizes that the absence of integrated education not only deprives all
children of a rich and rewarding educational experience but works psychological
damage upon white children as well as upon non-white children, and therefore
precludes quality education in any event.

6. Calls upon the President of the United States, the Congress, state legis-
latures, and all school districts to assume leadership and provide adequate funds
in a determined effort to achieve equal educational opportunity and integrated
education for every child.

7. Urges the Congress of the U.S. to oppose all anti -civil rights proposals, in-
cluding proposed constitutional amendments and other anti-busing measures,
which can serve only to hamper desegregation, debase the quality of education
at the human level, and delay the attainment of equal educational opportunities
for all children in this country.

POLICY BASIS-THE CHURCHES AND SEGREGATION, A POLICY STATEMENT ADOPTED BY
THE GENERAL BOARD, JUNE 11, 1952

". . . segregation as practiced in the United States Probably has more effect
on the attitudes of the young than the formal teachings of the schools about
democracy or of the churches about Christian brotherhood."

"Segregation subjects sections of our population to constant humiliation
and forces upon them moral and psychological handicaps in every relation of
life. Still more devastating is the moral and spiritual effect upon the majority."

"The theory of 'separate but equal' services does not work out in practice;
segregation is always discriminatory."

TILE CHURCHES AND SEGREGATION, A POLICY STATEMENT ADOPTED BY THE GENERAL
ASSEMBLY, DECEMBER 5, 1957

"The General Assembly of the National Council of Churches reaffirms at this
time its renunciation of the pattern of racial segregation, both in the churches
and in society, as a violation of the gospel of love and human brotherhood."

THE CHURCHES AND THE PUBLIC SC11001.8, A POLICY STATEMENT ADOPTED BY THE
GENERAL BOARD, JUNE 7, 1963

"As Christians we believe that every individual has a right to an education
aimed at the full development of his capacities as a human being created by
God, his character as well as his intellect. We are impelled by the love of neigh-
bor to seek maximum educational opportunities for each individual in order that
he may prepare himself for responsibit participation in the common life."
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RICHARDSON INDEPENDENT SCHOOL DISTRICT,
Richardson, Tex., February 14, 1972.

Hon. EMANUEL CELLER,
Chairman, House Judiciary Committee,
U.S. House of Represcntatices,
117 achington, D.C.

DEAR CoNoRESSMAN CELLER:: I appreciate your invitation to present my state-
ment for the record in the forthcoming public hearings on the proposed amend-
ments to the Constitution respecting the transpertatiou and assignment of public
school students.

The follow ing statement is presented on behalf of the 120.000 residents and
31,000 students of the 38 sq. miles Richardson Indepenent School District, Rich-
ardson, Texas 75080.

This school system is'unique ill that it receives no Federal funds, but through
the State and local funding provides one of the finest educations in the State of
Texas for $015/pm.il. It is an innovative, progressive system which provides the
maximum support to each student in all aspects of fundamentals and enrichment
programs. Our students are widely sought after by Universities and Colleges for
both athletic achievement and academic excellence. We are currently accepted
as a Constitutional school having integrated our 3% black students at all second-
ary levels. We still retain one black elementary neighborhood school which is
centrally located within an all-black community within our school district. Ap-
proximately one-half of our district is within the north Dallas city limits.

Our Hamilton Park community was a model Negro community excelling in
all aspects of student participation and achievement with a separate and equal
school system under the original statutes of the State of Texas. Our black stu-
dents graduated and attended Colleges and Universities in the 80-92% participa-
tion category, a similar ratio to our white schools All necessary and excessive
support was given to this area to assure that our students were second to none
ht their preparation for adult achievements. We now have a fully integrated
system, but our Negro community has suffered a serious loss to their civic pride
and the individual students probably have been denied a full sense of trueaccom-
plishment. The community was initiated as a social experiment to show that such
a community steeped in civic and religious unity with a supporting excellent
school system could take advantage of all of the opportunities of our American
way of life. It was highly successful.

The above prologue is an attempt to place each of you in the setting of a mod-
ern day educational system committed to the ideal that the purpose of education
is to educate. and that committed local boards representing the people of a com-
munity can work together with a highly trained and skilled school administra-
tion and teaching staff to do the job right. Individual needs and programs are
tailored to nu ec the specific objectives of the whole system spending more or less,
as required, to meet the specific objectives of education. No panacea from above,
whether it be money or bureaucratic edict as to methods, approaches, or material,
can accomplish the same end.

The United States of America has had the most efficient and effective free
public school system in the entire world. I firmly believe that this has transpired
because education has been the responsibility of the individual states and that
opportunity and freedgm coupled with local control and free enterprise were in
effect. At present, in the name of social equity, our school systems are being
reduced to shambles without accomplishing the stated goals for which this
chaos has been created.

Gentlemen, the name of the game is education. Equal opportunity for each
student arises through thoughtful and careful consideration of all learning prob-
lems and they are not limited to minority races, the poor, or the handicapped.
Learning problems are student problems, and they know no social, racial, genetic,
or affluence heritage. The further the governing body from the student's daily
problems and achievements, the less likely is that body to either understand or
solve those problems let alone set a blueprint that is likely to be successful. The
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gest government is that closest to the people ; and that, which, by design. is con-
trolled by the desires and goals of a local community board can best administer
the education of our youth within the broad guidelines provided by each State
Board of Education.

The areas of default in producing quality education are more related to apathy
than social injustice. Granted, such inequities have, and (10 exist, and they need
to be corrected. National symptomatic solutions will not cure the causes of such
inequities. Artifacts of busing, consolidation, destruction of the neighborhood
concept of education and the like have not, and probably will not, be successful
if the goal is to improve the quality of education. If the object is to get complete
social and racial integration ratios, the numbers game can be attained, but at a
sacrifice neither economically nor educationally feasible or sound.

Congressional educational legislation has been rightfully aimed at special sup-
port to disadvantaged children. In direct contrast, however, judicial decisions
In the name of Constitutional rights and legislative interpretations have ordered
solutions which negate the use of fCrals so appropriated. Thus Federal funds and
Federal justice march along in direct antithesis, solving nothing of consequence,
but providing a climate of unrest, dissatisfaction, low educational motivation,
and anxiety both within the schools and the population that supports them. This
will neither lead to excellence in education nor equal opportunity, but it will
certainly enhance the chaos delivered to local Boards of Trustees for their ad-
ministration.

We are systematically destroying one of our greatest institutions, the public
school system, in an attempt to rectify a problem which we ascribe solely
to social inequities rather than to the specific causes of inadequate educational
procedures and opportunities, which outweigh such artificial items as economic
t.rui racial balance for no other purpose than to get the so-called proper ratios or
balances. Edncation is not a bookkeeping exercise, but one in proper husbandry.,
Too often today, more time is spent in acquiring lucrative Federal funding than
in seeking solutions to specific educational problems. Public education in the
United States can provide solutions at reasonable costs for all the problems
which are educational. It can help with the social, the racial, the economically
deprived. and any other class of problems if education is left to grow and mature
under local control where the specific problems are understood and solvable.
However, so long as funds are granted for specific purposes, as additive packages
to supplement problem areas, and so long as Federal Courts prohibit the group-
ing of problem children because of the fear of resegregation, these solutions
become financially impossible. We are working at cross purposes where available
funds can only be used in a tutorial sense, and even the United States cannot
afford this!

We have arrived at a situation of "over-kill" where all reasonable and effec-
tive measures are precluded by law and court decisions. We must return to a
position of mutual trust where local school boards are charged with education,
Congressmen are charged with legislation, and the Judiciary must limit its scope
so that they in effect do not continue to be the local school board in absentia.
School board members usually serve without pay and devote long hours to the
solution of educational and school finance and construction problems so that the
proper learning environment can be achieved. You and the Judiciary have made
the decision-making process one of monumental size and complexity because the
educational aspects have become the least of the decision. First you twist decide
is it legal, do I have the right ratios of teachers and students of the right race
and social understanding, is there any way that I can do this which will not
bankrupt the system, and still meet all of these objectives? The only real con-
sideration should be what is best for all of the students, what are their indi-
vidual needs, and how can we best accomplish these objectives at a reasonable
cost. This is the way we used to do it, and we did it for a lot less money.

In all good conscience I have studied the situation in great detail trying to
equate the ingredients of excellent education and cost and encompassing the
specific needs of each child. We are continually under the gun, nut knowing
which axe will fall next as we try to plan meaningful programs and execute
them. Now the threat of more busing, consolidation, new taxation procedures,
changing of boundaries in relationship to schools planned in response to orderly
growth in population (we add 2300 new students annually) are in the making.
None of these has a stated goal of improving education, per 8C. We seek relief
from our Congress in any manlier that they can to alleviate the intolerate situa-
tion in which we are placed.
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The only relief which I can perceive is a Constitutional amendment that will
return the control of education to the States and to the local control of the
individual community school boards. A means must he found whereby the neigh-
borhood schorl system can be preserved, forced busing for social and racial
balance eliminated and the threat of consolidation of school districts removed.
The mechanism for providing this relief resides within the jurisdiction of our
Congress, and I urge you to take whatever steps are necessary. On behalf of
Co students, parents, and school boards of America I implore you to check the
de:truction of our public schools.

would like to testify before your subcommitee in the hopes that I can
covey the seriousness of the problems that have been created.

Sincerely yours,
STANLEY B. MCCALEB,

President, Board of Trustees, Richardson Independent School District.

STATEMENT BY THE AFL-CIO EXECUTIVE COUNCIL ON ScHoOL BUSING, BAT.
IIARBOUR, FLA. FEBRUARY 15, 1972 -

The AFL-CIO has consistently supported both quality education and integrated
education. We have just as staunchly supported mass investment of federal funds
to improve substandard schools. We have fought for legislation to achieve open
housing as the most eftective way to achieve integrated education.

The AFL-CIO Executive Council categorically reiterates these positions and
adds:

1. We wholeheartedly support busing of children when it will improve the
educational opportunities of the children.

2. We deplore the actions of those individuals or groups who are creating a
divisive political issue out of Auerica's vital need for quality, integrated edu-
cation.

3 We will oppose the Constitutional amendment approach because it will do a
diNservice to the quality, integrated education which we support.

/NM

FEBRUARY 18, 1972.
Hon. EMANUEL CELLER,
Chain?. n. Committee on the Judiciary,
l'.S. House of Representatives, Washington, D.C.

Dzaa CoxonnssmAN CELLER: P.A.S.S. (Preserve Autonomous School Systems)
recently received your answer to our request to testify before the Committee on
the Judicial; re "proposed amendments :o the Constitution respecting assign-
ment and transportation of inblic school students." The Judiciary Committee
asked for our "statement on this subject for inclusion in the hearing record." We
comply with the request herewith.

P.A.S.S. is an organization represeutius. over three hundred (300) contributing
families. P.A.S.S. has five essential goals:

(1) We will strive to maintain the neighborhood sehool concept.
(2) We will work to maintain independent school districts.
(3) We will challenge forced busing iu metropolitan a eas.
(4) We will act to prevent forced consolidation without a consenting referen-

dum.
(5) We will use legal, constitutional means to achieve our goals.
The right to purser these goals is justified within the democratic process to

maintain freedom front federal dominion. IliStOrieally and practically, public
education has been the province of the local conununity. The favorable results
of this educational process are statistically demonstrable by assessment of the
economic and cull oral growth in the American society.

Political subdidsions (e.g. school districts), structured by elected bodies (e.g.
stale legislatures). should not be subjected to arbitrary court decrees. The novel
federal court idea to consolidate multi-county school systems or independent
sehool districts within a county does not deal With the issue of eliminating
;esttes of segregation. Rather this federal court action toward consolidation
infliets itself into the socio-economic policies of a broad spectrum of the
citizenry.

There is no constitutional requirement that a community remain demograph-
Jean:, stable. There is no constitutional re ;uirement removing the citizen's right
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to mobility. Neither consolidation nor busing will solve the dilemma of quality
education.

Public schools should be financed by and educationally structured to represent
the community served. Public schools should reflect the interests and intellectual
needs of the community served. Parents, students and teachers, in a given area,
can determine the educational needs of the community better than state or fed-
eral governments.

Anonymity, a tragic feature of today's young people, can be overcome to a
great degree if students are allowed to remain in and identify with their families
and communities. Individuality can better express itself in the atmosphere of
the smaller neighborhood than when students are transported through at the
metropolitan area without regard to these individual needs of identi.y. This di-
versity in education, reflected under local control, is a major strength of America.

We believe that a constitutional amendment is the only certain way to insure
the rights of the majority in the vital area of our children's education.

Yours truly,
(Mrs.) ANN STORMER.

DALLAS COUNTY COMMISSIONERS, ABC COMMITTEE (ADVISORY
BUSING COMPLAINT),

Dallas, Tex., February 19,1972.
Hon. EMANUEL CELLER,
Chairman, Committee on the Judiciary,
U.S. House of Representatives,
Washington, D.C.
Subject Constitutional Amendment.

DEAR CONGRESSIONAL CELLER: The ABC Committee recently requested the op-
portunity to testify before the House Committee on the Judiciary re : the pro-
posed Constitutional amendments respecting the transportation and assignment
of public school students.

Per your request, our statement on this subject follows :
Our committee believes that forced busing, required because of court-ordered

pupil assignment, has caused serious disruption in quality education in the Dallas
Independent School District. Further, forced busing has caused community
eruptions which will not soon heal. Instead of blending the races harmoniously,
it has polarized the races. The deep-seated problems appear to have the culture
clash as their basis rather than racial bias. Racial differences are too often mis-
named the culprits in this crisis through lack of understanding of the real issues.

When forced busing is used to achieve socio- economic integration. students as-
signed to more affluent areas complain that their educational position disinte-
grates rather than improves. The divergence in socio-economic position ad-
vances their feelings of inferiority or causes hostilite. Ry contrast, students as-
signed to schools in lower socio-economic areas complain that in.::fivior patterns
such as ; sexual abuse, theft, obscenities and militant tactics, make learning im-
possible because of the climate of fear. Where ,ultural background is similar,
black and white apparently assinnl:.. into the public school system with little
turmoil involved.

We are including three reports of the ABC Count:Wee. Number 1 explains our
purposewhy we were appointed and how we function, Numbers If and 3 are
resumes of our caseload over the past four months. These additional reports may
aid the Judiciary Committee 7ain lrsight into the specific problems involved
when children are removed from their neighborhood schools.

Our committee hopes that compensatory education will replace forced busing
so that every child can expect quality education without regard .1) race. We hope
that Congress will allow the people to express their will in the area of student
transportation and assignment through a constitutional amendment.

DORIS M. HOLDEN, Chairman.

DALLAS COUNTY COMMISSIONERS, ABC COMMITTEE,
(ADVISORY BUSING COMPLAINT).

Dallas. Tex., February 1, 1972.
To whom it may concern : The ABC (Advi 7 Busing Complaint) Committee

was formed by the Dallas County Commissiont.es in October 1971, to fill an unmet
community need. Recent federal court orders, requiring massive changes in the
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educational complex, acted as the catalyst for our committee. The County Com-
missioners were deluged with parental and student complaints about school
problems. They had neither the time nor the staff to deal with this barrage of
charges.

The charges originated in areas newly involved in the implementation of fed-
eral court orders requiring forced busing, unequal desegregation or culture
clashes. We work with parents on an individual basis re: their children's public
school experiences. Some of these problems have existed always in public educa-
tion, but to a lesser degree. When there were fewer problems or when local gov-
erning agencies had more latitude to make decisions or when parents had more
confidence in their opportunities to seek redress, they were dealt with by existing
local structures. Today, many parents believe they nave been bypassed by the
courts and their elected or appointed officials. Therefore, the parents with whom
we counsel are more comfortable in the presence of the ABC Committee than
with other established groups to whom they might have turned before.

For example, the Dallas Independent School District School Board holds meet-
ings in a public atmosphere with news media present. Privacy and confidential
reporting are restricted. Also, school boards appear to the public to concern
themselves primarily with school funding, construction and administration rather
than with persor.,1, individual problems.

School adinin..iration 3 are viewed by most of our complainants as authorita-
tive bodies before whom they cannot appeal nor appear as equals.

The Tri-Ethnic Committee is seen as a group more responsive to minority
rather than majority views because of the unbalanced composition of ten (10)
minority to five (5) majority members. Since the Tri-Ethnic Committee was
ordered into existence by the Federal District Court, which these parents see
as the creator of their dilemma, it is difficult to fault them for not seeking
redress before this committee.

Therefore, the ABC Committee was appoin ed to serve in this vacuum.
The Commissioners appointed us to investigate complaints in school districts
in Dallas County. We try to evaluate the importance and validity of the charges.
We then help parents seek appropriate, alternate solutions within the existing
system.

Our concern is the concern of parents who supply the two major requirements
to public educationthe children and the tax dollars. We hope it is helpful
to you to know why and how the ABC Committee functions.

DORIS HOLDEN, Chairman.

NOVEMBER 24, 1971.
DALLAS COUNTY COMMISSIONERS' ABC (Aavisoar BUSING COMPLAINT)

COMMITTEE

The ABC Committee submits the following report on our activities during
the months of October and November 1971.

We have heard a total of thirteen (13) complaints which were resolved 'S
follows :

A. Eleven (11) complaints from Boude-Storey Junior High.
1. Seven (7) complaints were dealt with in a field trip to Boude-Storey by

three committee members. The results of this trip were submitted in our repo:
dated November 1, 1971. Copies of this report were given to all County Col,missioners. School Board DISD President John Plath Green, The 13ouile-
Storey Principal and two assistant Principals, ABC Committee members and tothe Complainants.

2. In Complaint #3 of he November 1 Boude-Storey report, a medical transfer
has been effected with the assistance of the ABC Committee.

3. Complaint #8, received after the Bonde-Storey field trip, was similar in
nature to the seven complaints already I vestigated. No further action was
taken except to make a copy of the November 1st report available to the
complainant.

4. Complaint #9 was dealt with by the parents of the students involved.
A medical transfer was granted by the DISD due to physical illness requiring
the attendance at a neighborhood school.

5. Complaints #10 and 11 have been heard by the ABC Committee. With the
approval of the parents and suggestions from the ABC Committee, the parents
will seek redress from the DISD. If this fails, the ABC Committee will be
available for further notion as required. Case #10 involves a transfer for
medical 'reasons. CaSe #11 involves a change in instructors due to an irre-
concilable personality conflict.
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B. Complaint #12Zumwalt Junior High School.
1. This case was received by mail and did not involve the first-hand observation

of the complainant. The ABC Committee will take no action until eyewitness
observers choose to come forward with the complaint.

C. Complaint #13Comstock Junior High School.
1. This case involved an assault action which was handled by the Comstock

School Administration and the Juvenile Division of the Dallas Police Department.
No further action is required, at this Lime, by the ABC Committee.

The ABC Committee has writtca all Independent School Districts in Dallas
County and six school Districts in towns surrounding Dallas County. A copy
of this letter is attached. We are requesting the school census for 1969-1970-1971.
We also request the school administration's comments concerning increases or
decreases in school enrollment. Our purpose is to confirm or deny the "white
flight" theory being used by the media and the courts. We wish to recognize and
to thank the Commissioners for their strong stand in opposition to county-wide
school consolidation.

We are seeking a replacement on the ABC Committee for Mayor Roy Orr who
resigned. We will submit these names with resumes to the County Commissioners,
as soon as possible, for a final selection of the 11th Committee member.

We find blatant inconsistency in the enrollment at Boude-Storey as required
by the court orders. According to Judge William M. Taylor Jr. Orders dated
Aug list 2, 1971, Boude-Storey was to have the following enrollment :
Anglos 664
Mexican-American 190
Black 621

Total 1, 475

According to the DISD Desegregation Plan "Confluence of Cultures" booklet
dated July 23, 1971 and effected August 24, 1971, Boude-Storey was to have the
following enrollment:
Anglos 250
Mexican-American 194
Black 1, 245

Total 1.689
According to the actual school enrollment figures supplied by the Principal,
Mr. Kirkpatrick, on October 29, 1971:
Anglos 88
Mexican-American
Black 1, 650

Total' 1, 849

The ABC Committee is convinced that further study of this problem is necessary
if Boude-Storey is to be an institution of education and not simply of social
experimentation. We will ask further questions of the DISD re: this untenable
situation. We welcome any suggestions the Commissioners might wish to give
to the ABC Committee re: this matter.

If the ABC is to be more than an interim committee to serve only an explosive
and temporary need, additional direction beyond busing and integration problems
needs to be given. I have taken the liberty of preparing a report (attached ) to
express some of the fields in education in which the ABC Committee might
delve in the future,

Respectfully submitted,
DORIS HotnEx.

Chairman, ABC Committee.

DALLAS COUNTY COMMISSIONERS, ABC COMMITTEE
(Anvisonv Ramo COMPLAINT).

Darius. Texas, February 1, 1P72.,
To Dallas County Commissioners

This ABC Committee report is intended to give an accounting of our ac-
tivities during December and January. Our last report to you was dated Novem-
ber 24, 1971.
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We have received twenty (20) complaints for invest:gal-ion. Each complainant
is required to submit either a written report to the ABC Committee or to appear
in person before the committee (luring our regular weekly :lIonday meetings.
We have an additional ten (10) incomplete reports from parents who did not
meet either of these requirements.

Twelve (12) of the twenty (20) complaints have been completed by investi-
gation and subsequent action. The additional eight (8) complaints are under
investigation. We hope to find solutions to the problems.

Our major concern in this report is with Boude-Storey Junior High School.
Fifteen (15) of our twenty (20) complaints have originated in this school.
Parents are concerned for the safety of their children.

These parents believe that general disorder and chaos reign in this school.
They substantiate the charges by reporting that metal combs (i.e. angel food
cake cutters for Afro hair styles) are used as weapons; lunch money and books
are stolen on a continuing basis ; physical fights break out regularly in classrooms
and halls; and sexual molestation in varying degrees is in constant practice.
Additionally, there is the major complaint that school exits are kept locked
(luring school hours though state fire prevention laws prohibit this practice.

It is believed generally that more crimes are committed in our sociey which
go unreported than those that are reported to the proper agencies. On this
basis, we wonder if the parents who come to us from Boude-Storey represent
only the tip of the iceberg. We have made an ARC Committee field trip to
Boude-Storey where we received logical answers to our questions. However. the
reports of problems in this area continue to be brolicht before our committee.

You will remember that our November 24. 1971 report carried enrollment
figures for Boude-Storey reflecting federal district court orders, DISD adminis-
tation assignment and the actual enrollment as of 10-29-71

Mexicar
Black Anglo American

Federal district _ ........ 621 664 190
1,245 250 194

Actual enrollment - - 1,650 88
Eyewitness report that today's enrollment is (estimated) .... 1,650 8 25

The ABC Committee has several white and Mexican-American children among
its Nine load who are boycotting this school or who have dropped out for the rea-
sons mentioned beforefear for personal safety. These parents are seeking
transfer for their children.

The ABC Committee agrees with these parents that this racial mix is unten-
able. We further believe that this school, because of the high incidence of dis-
order. is unsafe for the minority whites and Mexican-Americans. It appears that
the administration, including the teachers and guidance f.ounseling staff, have
been unable or unwilling to maintain sufficient discipline to insure physical
safety, =eh IBS:: to insure each child the opportunity to learn hi this disordered
atmosphere.

The ABC Committee recommends that the Commissioners Court request the
Dallas Independent School District initiate a study into the alleged Bolide-
Storey problems. We further recommend that the parents in this area be allowed
to cooperate. advise and testify in hearings to seek solutions to this potential
powder kegBoude:Storey Junior High School.

Donis HOLDEN, Chairman.

FEBRUARY 2S, 1972.
Attention : Mr. Emanuel Celler, Chairman.
T,".S. douse of Itepresentative,s,
Committee on the Judiciary,
Waish,ington, D.C.

DEAR Ma. CEtx.}:a: Pursuant to your letter of January 31, 1972, the following is
submitted to you on behalf of the Roseville Action Group as a statement of our
purposes and objectives for insertion in the record of your hearings on proposed
amendments to the Constitution of the United States regarding the transportation
turd assignment of public school students.
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We, of the Roseville Action Group, have united in opposition to cross district
busing, whether it be to promote racial integration or alleged equal opportunity
of education. We cannot in good conscience :stand by and allow our children and
the children of our community to be used as pawns by the Federal Judiciary in
this social experiment in which they are currently engaged. We deeply believe
in the concept of the neighborhood school and that our children would be ir-
reparably harmed by this social experiment.

We are a nonviolent and nonpolitical organization dedicated to the proposition
of retaining local control of our neighborhood schools. We intend to employ all
peaceful avenues available to us to demonstrate our support of the concept of the
neighborhood school and to oppose the questionable action of the Federal Courts.

It is our belief that, if necessary, a Constitutional amendment should be
enacted guarantying the children of our community and every community
throughout the country the right to attend their local neighborhood school.

We thank you for allowing our position to be submitted to you and hope you
will take all actions necessary to prevent our children from suffering this grave
injustice.

Very truly yours,
ROSEVILLE ACTION GROUP,
VICTORIA MEADE,
Executive Recording Secretary.

STATEMENT FROM CASEY JENKINS, NASHVILLE, TENN.

(Submitted on behalf of the Concerned Parents Association)

Court ordered busing is destroying our school system in Nashville. Tennessee.
It has adversely affected the lives c" almost every citizen in our community and
is unnecessarily risking the lives of almost 50.000 .students daily.

What have been the results?

J. DESTRUCTION OF THE FAMILY MIXTURE

Became of geographic distances involved and fear of physical harm the school
is no longer the social and interest center for the family. Social events have been
completely terminated in the public schools of Nashville. Athletic events have
beeh seriously hampered and ultimately will be at an end. Many P.T.A.'s have
dist:am:NI and others are on the brink of collapse. Men's groups, who used to
provide thousands of dollars of extra equipment for schools, no longer exist.
Because of bus schedules, after school activities have been cut out by thousands
of children. Scout troops are on the decrease. Parents no longer consult with
teachers about the problems of their children. The children and parents are
growing apart. The list is endless.

2. STAGGF.RED BUS SCHEDULES CREATE HARDSHIPS

We operate on staggered school hours. The first school opens at 6:30 A.M.
which means some children are standing on street corners at 5:15 A.M. or 1%
hours before daylight. The last group of school children begin the school day at
10:30 A.M. and finish at 5:00 P.M. This is after sundown. These are elementary
school children who are (1) walking home after dark if they do not live a
excess of 1% miles from the school grounds, and (2) riding lams half way across
town after dark and being let out Oh a street corner no further than 1 miles
from their homes, and (3) in some instances, waiting in vain at a school. far
from home. in the darkness. for a school bus which never arrives. The first cold
spell in Nashville this year resulted in some 60 school buses breaking down. Over
15.000 children were left Standing at bus stops for three extra hours. For the
working mothers are the sole support of their families and whose elementary
Rebtrol child starts the school day at 10 :30 A.M is indeed in an insoluble plight
of momentous proportions. She can leave her young child (children) alone, un-
attended for hours after she leaves for work in the morning. This is not only
dangerous, it is. of course, illegal ; or she can quit her job and go on welfare.
She can resign as a taxpayer and join the ranks of those on the receiving end.
These are her choices. Is this where we want middle-class America, the baekbone
of our economy and our Country? On the receiving end of a welfare cheek?
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3. CHILDREN HAVE LOST INTEREST IN LEARNING

There has been an immense decrease in available courses, qualified instructors,
time spent in instruction, time actually spent in class rooms, field trips, home
work and motivation for superior or even average achievement. This has pro-
duced lethargy in the children.

4. THE GOAL OF QUALITY EDUCATION FOR ALL, RATHER THAN BEING ACHIEVED, HAS
RESULTED IN MEDIOCRITY FOR ALL

Money that is needed for education is now being used for transportation. The
better teachers and students are leaving the public school system. Approximately
8.000 students left the Nashville School System at the beginning of the 1971
school year. It is undisputed that practically without exception these were the
maximum achievers. This has, of course, resulted in approximately 16.000 parents
withdrawing their support of public education. It is also undisputed that these
are the parents that had the most interest in their children and the ability and
means of helping the schools the most. Hundreds of teachers have left the sys-
tem for private schools or other employment. These are the teachers who taught
for the love of teaching and have been willing to sacrifice financially in order
to enjoy a proper teaching environment. Ask any teacher in the Nashville public
school system, black or white. about class room conditions and you will be told
"we are no longer teachers, we are high paid babysitters more involved in trying
to keep order than in teaching. We cannot teach and thus the children cannot
learn."

5. A COMPLETE BREAKDOWN OF DISCIPLINE IN THE SCHOOLS

Regardless of the history of the situation, it is a fact that there is a vast
difference in the mores, morals. interests, behavior patterns. physical appetites,
language, family structure and aptitudes of not only the races but of different
economic classes. Forcing children with these differences into close association
has produced chaos in the public schools. Cursing, fighting. property destruc-
tion. molesting, thievery and general disorder has become a daily occurrence in
the public schools of Nashville. If the goal was to allow the unruly and undis-
ciplined child to observe and associate with those of higher standards and thus
imitate them. it has been a total failure. Just the opposite has occurred. The
heretofore disciplined child in the public schools is now contributing to the
probletns. The instances of the police having to be called to the schools and sta-
tioned at the schools are to numerous to detail. This was unheard of in Nash-
ville in any schools prior to this school year.

6. BUSING HAS INCREASES THE BELIEF THAT THE MINORITY RACE

The court order requiring forced association of the races is itself a message to
the people, black and white, that the blacks cannot learn to achieve if left
isolated in their own culture. It says to the blacks. "your teachers are inferior,
your parents are inferior, and Sou are inferior and you can only learn if you are
forced into white schools with white teachers." It says to the whites. "your
teachers are superior. your parents are superior. and the blacks can only learn
from association with you." That is the only logical reason that can be deduced
from such an order. But the facts do not support the theory. The only equaliza-
tion that has occurred has been to bring those with the ability to achieve down
to the lower level, with the attendant knowledge that there is a vast difference.
Titer is no evidence that forced association has improved the learning ability
or desire of the minority child. If anything, it has produced a heightened degree
of bitterness and frustration.

7. BUSING IIAS FURTHER SEPARATED THE PEOPLE FROM' TiU GOVERN 'VENT

If members of Congress think that the American people believe that their
government is working in their best interest. then they are sadly mistaken. So-
called middle class people of this Country have always been its backbone. Destroy
their motivations or their support of the government and this Count ry through.
They produce. pay taxes. raise their families and heretofore have supported
governmental actions even when those actions were wrong. Their inherent mo-
tivation has always been to provide order and well being for their children.
Forced busing robs them of this motivation. It says to them. "why work, your
children are not going to be allowed to enjoy the fruits of your labor" and it
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says to the child, "why learn. your increased earnings will not benefit you any-way." 'late middle class feels trapped. The poor don't care and tne rich escape.
The middle class feels bitter and frustrated and it is only an engrained spirit of
law and order that is keeping them from erupting. No one knows how long this
restraint will prevail. Big government has now reached into their homes and
taken their children away from them. They will soon realize that to effect achange. they will have to do away with big government. one way or the other.
They will soon return to the belief of our founding fathers that "the essenceof freedom is the limitation of government."

These are but some of the reasons why I support a constitutional amendment
or any other form of legislation which would prohibit the government from forc-
ibly busing our children out of their neighborhood schools for any reason. Not
being a lawyer, I will leave the discussion of law and the constitution to others.
Frankly, I do not believe that Congress or the Federal Courts are any longer in-
terested in the legality of their actions. I do believe that, if you are made aware
that forced busing may well be the extra pound that broke the government's back,
you would stop it. The middle class is being hurt by inflation, high taxes and
other actions by their government which takes the fruits of their labor. If you
take their children by forced busing, you will have destroyed them and the great-
est system of government in the history of civilization.

Chairman CEILER. The Chair wishes to place in the record, also, a
statement by the Governor of the State of Florida, Governor Renbin
Askew, as the same appears in the Washington Post in today's edition.

(The article referred to follows :)

(From the Wn- litngton Pest, Feb, 29,19721

FLORIDA'S GOVERNOR TAKES A STAND ON BUSING

On March 14, Florida voters will be asked on their primary ballot whether they
favor an amendment to the U.S. Constitution outlawing "forced busing" of school
children. Last week, in a speech at the opening of the Central Florida State Fairin Orlando, Governor Reubin Askew, a Democrat. urged voters to reject the pro-
posal and to support a companion question on the ballot affirming equal educa-
tional opportunity and rejecting a "return to the old dual school system." What
follows are excerpts from that speech :

I come before you today to say a few things with which you may disagree, a
few things which are decidedly unpopular, but a few things which I feel must be
said in the interest of Florida and her peopleall of them. . . .

I strongly oppose a constitutional amendment to outlaw busingnot because Iparticularly like it or think it's a panacea for our problems. . . . Busing is an
artificial and inadequate instrument of change. It t houid be abandoned just as
soon as we can afford to do so.. .

Yet by the use of busing and other methods, we've made real progress in dis-
mantling a dual system of public schools in Florida. And I submit that until we
find alternative ways of providing an equal opportunity for quality education forall . , . until we can be sure that an end to busing won't lead to a return of seg-
regated public schools . . , until we have those assurances, we must not unduly
limit ourselves, and certainly not constitutionally.

We must not take the risk of seriously undermining the spirit of the Constitu-
tion. one of the noblest documents ever produced by man. And we must not take
the risk of returning to the kind of segregation, fear and misunderstanding which
produced the very problem that led to busing in the first place.

I certainly hope that the overwhelming majority of Floridians are committed to
the goal which busing was designed to pursue. That goal is to put this divisive
and self-defeating issue of race behind us once and for all, . . .

I think we're well within reach of understanding one another. caring for one
another and affirming our principles of justice and compost ion which made this
country what it is today. How sad it will be if we turn back nownot only for
minority children hut for all of us.

Of course we don't want our children to suffer unnecessary hardships. That goes
without saying. But neither do we want our children to grow up into a world of
continuing racial cr -/ord, racial hatred and, finally, a world of racial
violence. . . .

It is my hope that we're moving beyond racial appeals here in Florida and in
the rest of the South as well. I eay it's time we told the rest of the nation that we
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aren't caught up in the mania to stop busing at any cost. that we're trying to
mature politically down here. that we know the real issues when we see them, and
that we no longer will be fooled, frightened and divided against ourselves. . . .

I hope we can say to those who would keep us angry, confused and divided that
we're more concerned about a problem of justice than about a problem of trans-
portation, and that while we're determined to solve both, we're going to takejustice.

It is not my intention to impose my will on anyone. But it is my intention to
give the people of Florida cause for sober reflection, so that they're surevery
surebefore they encourage an amendment to the United States Constitution, onethat for the very first time, I believe, would seek to reverse our efforts to make
that great document a living testimony to the pursuit of liberty, freedom andjusticefor all.

Chairman CELLER. The committee will now adjourn until tomorrow
morning when we shall hear from the Chairman of the Commission on
Civil Rights and from Representative Lent of the State of New York...

The committee will now adjourn.
(Whereupon, at 12 : 45 p.m., the committee recessed, to reconvene at

10 a.m., Wednesday, March 1,1972.)
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WEDNESDAY, MARCH 1, 1972

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE No. 5, OF THE

COMMITTEE ON THE JUDICIARY,
Washington,D.C.

The subcommittee met at 10 a.m., pursuant to recess, in room 2141
Rayburn House Office Building, Hon. Emanuel Celler, chairman,
presiding.

Present: Representatives Celler, Brooks, Hungate, Jacobs, Mikva,
McCulloch, Poff, Hutchinson, and McClory.

Also present : Representative David W. Dennis.
Staff members present: Benjamin L. Zelenko, general counsel ;

Franklin G. Polk, associate counsel ; and Hebert E. Hoffman, counsel.
Chairman CELLER. The committee will come to order.
The Chair wishes to announce the schedule of witnesses for the week

of March 5.
On Monday, March 6, 1972 : Members of Congress.
Wednesday, March 8, 1972:
Mr. David Selden, president. American Federation of Teachers.
Mr. James F. O'Neil, member, Michigan State Board of Education.
Mrs. Robert C. Anderson, president, PTA Council, Pontiac Mich.
Mr. Charles J. Hause, president, Save Our Country, Inc., Wilming-

ton, N.C.
Mr. David J. Doherty, executive director, Pontiac Urban Coalition.
For Thursday, March 9, 1972:
Mr. Joseph H. Yeakel, chairman, Concerned Citizens for Improved

Schools, Nashville, Tenn.
Mr. Don W. Mantooth, Marion County chairman, the American

Party of Indiana.
Dr. Gordon L. McAndrew, superintendent of schools, School City

of Gary, Ind.
Mrs. Richard P. Holmes, president, City Council of Parent-Teacher

Association, Richardson, Tex.
Mrs. Edna Wade, president, Unified Concerned Citizens of Alabama.
Our first witness this morning
FROM the FLooR. Excuse me, but when will a spokesman for white

citizens be allowed to speak in this committee? I just want clarifica-
tion here because we have applied to testify before your committee and
haven't received a satisfactory response.

Chairman CELLER. We will accommodate as many people as possible.
FROM the FLOOR. That is evasion, and you know it.
Chairman CELLER. Please be seated. You have your answer.
Please be seated. Otherwise you will be removed from the room.

(161)
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(The members of the Nazi Party departed.)
Chairman CELLER. Our next witnes,, is a distinguished Member

4 from the State of New York, Mr. Norman F. Lent.
.>

STATEMENT OF HON. NORMAN F. LENT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Mr. LENT. Mr. Chairman, distinguished members of the subcom-
mittee, I appreciate your affording me this opportunity to testify on
behalf of my proposed constitutional amendment, House Joint Reso-
lution 620, which now has the overt support of nearly 150 Members
of the House.

House Joint Resolution 620, as you are aware, pro'-ides for an
amendment to the Constitution of the United States relative to neigh-
borhood schools. It reads as follows :

Sec. 1. No public school student shall, because of his race, creed. or color, be
assigned to or required to attend a particular school.

See. 2. Congress shall have the power to enforce this article by appropriate
legislation.

Mr. Chairman, communities throughout this Nation are in a state
of turmoil or are being threatened with turmoil because of numerous
court orders calling for the achievement of "racial balances" in our
public schools. The Nation's traditional neighborhood school sys-
tem is being systematically dismantled in an effort to attain the
utopian goal of racially numerical exactitude in public schools. It is
my firm belief that if remedy is not forthcoming, these rulings will
succeed in making a complete shambles of the Nation's public school
systems.

The most far-reaching court decision to date, the so-called Rich-
mond decision, has required the consolidation of all school districts
in three counties into one entity, charged with the responsibility of
achieving a relative racial balance throughout.

Los Angeles is facing the most massive and costly busing order yet
imposed on any cityone that would transport 240,000 youngsters
for distances ranging up to 25 miles and at an estimated cost of $180
million over the next 8 years.

Other cities confronted with court orders to forcibly bus include
Kalamazoo, Indianapolis, Seattle, Denver, Tulsa, Oklahoma City, De-
troit, Las Vegas. Nashville. Jacksonville, Corpus Christi, Mobile, Nor-
folk, Savannah, New Orleans, and San Francisco.

Mr. Chairman, I would like to relate to the subcommittee a typical
citizen complaint,. As the sponsor of this legislation which has re-
ceived much attention, I have received literally thousands of similar
letters:

DEAR SIR :
I am the wife of a Fayetteville attorney, the mother of two schnolage chil-

dren, and a former public school teacher. I was educated in the public schools
of New York City and believe very strongly in the neighborhood school concept
and freedom of choice.

Next week, my seven-year-old daughter, a secondgrader. is to he bused to a
distant school on the other side of a dangerous highway. We live Just five
minutes away from our neighborhood school. I can't believe that this is being
allowed to happen in the United States of America.

(From a letter dated October 17, 1971 signed by Mrs. Joe I/. Morris,
Fayetteville, N.C.)



Clearly, Mr. Chairman. the public is looking to the Congress for
relief from these sweeping, court-ordered busing edicts. The purpose
of I louse Joint Resolution 020 is to return control of education to local
school boards, to preserve the neighborhood school system. and to
eliminate forced busing and the threat of school district consolidatim
to achieve purely arbitrary racial balances.

The legal background
In Brown v. Board of Education,' the L.S. Supreme Court held

that Negroes cannot be "denied admission to schools attended by white
children under laws requiring or permitting segregation according to
race."

This ruling has been universally understood to mandate the elimina-
tion or racially separate public schools established and maintained by
State action.

In the second Brown case,2 the Supreme Court instructed the dis-
trict courts to proceed "with all deliberate speed" to admit the parties
to the cases "to public scnools on a racially nondiscriminatory
basis. . .

Under this decision, little Miss Linda Brown, who had been previ-
ously required to attend an all-black school several miles from her
home in Topeka, Kans., was pennitted entrance to her neighborhood
school without regard to her skin color.

The principle enunciated in the Brown decisions was that the Con-
stitution requires that States must not, on the basis of a child's race
or color, designate where he is t( tttend public school. To do so, said
the Court. violated the equal protection clause of the 14th amendment
to the Constitution.

For 12 years after the Brown decisicns, no court suggested seriously
that Brown did anything more than condemn racial -segregation in
the public schools. Indeed, many decisions 3 specifically so stated;
the cases holding that Brown condemned segregation but did not
compel integration. It was not until United States v. Jefferson County
Board of Education 4 that !%137 circuit court suggested that Brown
did more than prohibit segregation; yes, that it compelled integration.
It was in Jefferson that the concept of a school board's "affirmative
duty" to eliminate the "last vestiges of a dual school system" and estab-
lish a "unitary" system found its inception.

From Jefferson, Mr. Chairman, followed a proliferation of irrecon-
cilable individual decisions culminating in Swann v. Charlotte-
Mecklenberg Board of Educati which held that the same 14th
amendment requires that States must, on the basis of a child's race
or color, designate where he is to attend public school. Indeed, we have
come full circle from the Brown case.

House Joint Resolution 620 is intended to restore the rule of the
Brown cases to our Constitution, our laws and our institutions and
to reverse Swann nd other departures from the Brown mandate of
color-blindness impsed by the 14th amendment's guarantee of equal
protection of the laws.

347 U.S., 483 (1954).
2 349 U.S., 294. 300-301 (1953).
3 Beit v. School City of Gary, Ind., 324 F. 20 209 (7th Cir. 1063). cert. denied, 377 U.B. 924(1963) ; Deal v. Cincinnati Board of Education, 369 F. 2d 55 (6th Cir. 1966), cert. denied,

389 U.S. 847 (1967) : Brim v. Elliott. 132 F. Stipp. 776 (T1 1). S.C. 1955).
372 P. 20 830 (5th Cir. 1966), ard en bane, 380 F. 20 388, cert. denied, 389 U.S. 840(1967).

8 402 LTA, 91 S. Ct. 1207 (1071).
80-4497212
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I have been somewhat amused that the very clear and unambiguous
language of H.J. Res. 620 should have been the subject of such an
excess of scholarly attack by a bevy of law professors who have vari-
ously described the amendment's language as "misleading," "delphic,"
and "devastatingly simple."

Interestingly enough, many of these very same critics are ardent
supporters of the civil rights law of 1964, which, at section 2000c
(b) defines "desegregation" in title IV of that law :

"Desegregation" means the assignment of students to public schools and within
such schools without regard to their race, color, religion or national origin, but
"desegregation" shall not mean the assignment of students to public schools in
order to overcome racial imbalance.

Indeed, it is difficult to square the many critics' snipings at H.J.
Res. 620 with their vehement support and acclaim of the 1964 civil
rights law.

The fact is that II.J. Res. 620 utilizes the typical garden variety
language of most all of our antidiscrimination statutes in the fields of
fair housing,6 financing of housing,' public accommodations,8 fed-
erally assisted programs,° equal employment opportunity-,'0 and voting
rights.1

As you are well aware, Mr. Chairman, we now have laws on the
books which condemn virtually every aspect of discrimination based
on race, color, or creed.

But none of these laws presume to mandate any form of forced
integration or to establish any sort of a quota systemfor this would
be just as repugnant to the American system as is State-enforced
segregation.

The Brown decision's mandate pioneered this policy of color blind-
ness in the field of education, and I believe it should continue to be
retained in our law. The principal thrust of the Court, in Swann, on
the other hand, is to require the assignment of students to the public
schools in this Nation on the basis of race, in order to achieve racial
balances or quotas.

I believe it is difficult to reconcile these two cases. Where is the line
to be drawn between allocating people by law to schools or other in-
stitutions or facilities according to color to promote segregation, and
doing the same thing to promote integration? The underlying prin-
ciple in both cases is racism.

Public Law 90-284, title VIII, Fair Housing, sec. 804, . . "it shall be unlawful ,to refuse to sell or rent . , . a dwelliog to any person because of race, color, religion or
national origin' .

7 Public Law 90-284, title VIII, Fair Housing. Sec. 805". . . it shall be unlawful forany bank . . . to deny a loan or other financial assistance to a person . . because ofthe race, color, religion or National origin of such person . . . '
a Public Law S8 -352, title II, Public Accommodations, sec. 201(a)"All persons shall

be entitled to the full and equal enjoyment of all the goods, services, facilities, privileges,
advantageg and accommodations . . . without discrimination or segregr tfon on the ground
of race, color, religion or national origin."

*Public Law SS-352, title VI, Nondiscrimination in federally assisted programs, sec.1301"No person . . . shall, on the ground of race, color or national origin, he excludedfrom participation in . . . any program receiving Federal financial assistance."
10 Public Law 8S-352. title VII. Equal Employment Opportunity, sec. 703(a)"It shall

be :,n unlawful employment practice for an employer (1) to fail or refuse to hire or to dis-charge an individual . .

e
. because of . . race, color, rellgio.., sox, or national origin ,or (2) to limit, segregate or classify his employees . ;. because of . . . race, color, reli-gion. sex or national origin."

Publ lc Law 89-110, Voting Eights Act of 1965, sec. 2"No voting qualification orrequisite to voting . shall be Imposed . . . by any State or political subdivision to deny
or abridge the right of any citizen of the United States to vote on account of race or9,
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If it was wrong in 1954 to assign a black child to a particular school
on the basis of race, it is just as wrov.to do the same thing to other
children in 1972. This "Jim Crowism in reN c-Qe, as practiced by our
courts, is what House Joint Resolution 620 is aimed ztopping.

Why an amendment?
The reason I have proposed an amendment to the U.S. Constitution,

as opposed to a statute, lies in the fact that all previous statutes to
accomplish the very same end have been proven ineffective or they
have been stricken down as unconstitutional.

The New York State neighborhood school law which I authored as
a State senator in 1969,12 containing language much the same as House
Joint Resolution 620, was held unconstitutional by decision of a three-
judge Federal panel in Buffalo." This decision was affirmed without
opinion by the U.S. Supreme Court on May 3,1971.14

A similar North Carolina statute was held unconstitutional in
Board of Education v. Swann." on similar groundsthat is, it vio-
lated the equal protection requirement of the 14th amendment. The
Court noted that "(t)he legislation before us flatly forbids assign-
ment of any student on account of race." 16 The Court, howeve, went
on to strike down the provision because they said race was an indis-
pensable factor needed to desegregate the schools and statutory bars
prohibiting it absolutely interfered with the "constitutional obligation
to eliminate existing dual school systems." 17

Federal statutory limitations directed against busing, which appear
in title IV of the civil rights law of 1964,18 have been completely
disregarded by the courts and have proven totally ineffective. The
U.S. Supreme Court has taken the position that the statute does not
take away its historic equitable powers to remedy conditions of alleged
de jure segregation by massive cross-busing plans.

Indeed, the distinctions which formerly existed between de jure and
de facto segregation appears to be disappearing at the hands of lower
Federal court judges who have literally tortured obvious cases of de

ifacto segregation into "findings" of de jure segregation.
For these reasons, Mr. Chairman, I believe that any further satii-

tor:: efforts by Congress to restrict busing would meet the same fate as
the New York 1/41nd North Carolina statutes. The Constitution is what
the judges say it is, and they have said the equal protection clause

joverrides such statutes. The only way to "cure" the judges' interpreta-
tions is to present the Court with a principle having equal footing with
the 14th amendment, a principle of law similarly enshrined in the
U.S. Constitution.

THE EDUCATIONAL QUESTION

Now that I have touched on the legal niceties, gentlemen, the real
policy question in this entire matter should be: "Do we want quality
education for all children ?" I only wish, Mr. Chairman, that we could
come to agreement today on the fact that forced busing had produced

"New York Unconsolidated Laws. (eh 842. L. 1969).
Lee v. Nyquiet. 31R F. Sapp. 710 (D.N.Y. 1970), affirmed 402 U.S. 935.
NYqUiRt V. bee. 402 U.S. 935 (1971).

is 402 U.S. 43 (1971).
" id., at 45.
" id.. at 46.
1$ 78 Stat. 241, 246: 42 U.S.C. 2000.
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sonic really substantive results in upgrading, edit:: ion in this Nation- --tlien these hearings could take a positive tone.
13ut the fact is that forced busing has not proven to be a substantive

educational tool in improving our ch::dren's achievement or learningcapacity.
At a time in our bisinry when schools cross the country find them-

selves going to split shifts just so all children can go to school : when
numerous school districts are in such dire financial straits that theyare forced to cut back on the number of teachers rather than hireadditional ores; when mmy school systems face such austere budgets
that they have been forced to decimate or drastically curtail sports
programs and other extracurricular :.ctivities that contribute so muchto the total development of our childrenthen what possible reasonon earth can there be to require hard-pressed taxpayers to spend hun-
dreds of millions of dollars to hire or buy buses and employ bps drivers
so our children might have a daily bus ride to a more distant school ?

There are those children, to be sure, who are educationally.deprived.
They need extra help. But I think it. is lndicrons to suggest that 1 hour
or 2 hours per clay of traveling across town in a bus is going to enhancetheir e, cation. Learning problems, Mr. Chairman; are student prob-lems, ". ; 3v know no social, racial, or genetic heritage.

The artifacts of busingdistrict consolidation, destructi«: of the
neighbo, hood concept of education, and the likehave not "r''n, andin all likelihood will not be, successful if the goal is to improve the
quality of education.

If, on the other hand, the object is to get complete sr jai and racial
integration ratios, then the numbers game can be outlined, b.tt ' willbe attained at a sacrifice neither economically nor educationally :,ound.,
Children should not be subjected to `he. hazards of crosstown busing
regardleFs of their race solely to permit the attainment, of a desiredracial quota any mar' than they should be required to give up theiridentity as individuals within a school that, because of the size of its
enrollment., treats them as computerized subjects rather than respon-sive human beings.

I tun positive that the people of this country would much rather
part with Cleir hard-earned tax moneys to go toward meaningful
educational programs to help deprived youngsters ',esquire the missing
elements of culture, that niddle-class pupils take 1:,,r granted.

I tun well aware, Mr. Chairman, that witnesses will follow me here
championing forced busing as the only way to remedy unequal Mira-
tional opportunities. but just as many critics of this amendment have
mistakenly appraised its intent as racist, so have many civil rights
leaders who have not experienced firsthand the resulting educational
disruption that comes with busing mistakenly seized on busing as
another milepost to be achieved in the onward march for full civilrights.

Largely because of continuing monetary deprivation n the inner-
city schools, they have cast their lots with busing as the only foresee-
able savior of education for the ghetto child.

But we need only take a close look at orr native New York, Mr.
Chairman, to see how that thought has deteriorated after years and
years of tr; al and experience with busing.
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As you well know, in 1969, at the urging o4' New York City civil
rights leaders, the New York City school system was "decentralized"
into more than 20 community-controlled school systems. The experi-
ment in forced busing, which had begun nearly 10 years earlier, was
largely abandoned, aclimowledged as a failure.

Martin Mayer, an authority on public schools and American educa-
tion, authored an article in the New York Times entitled "Close to
Midnight for New York Schools" (May 2, 1965).

Mr. Mayer's thoughts emerged in the midst of ongoing busing plans
in New York, and I recall when I read them how much respect I had
for Mr. Mayer because he was big enough to admit that forced busing
had been a failure after championing it for so long

Not long ago, many of us felt that a large share of the Negro failure in these
(New York City) schools was itself a product of segregation, but almost nobody
whose opinion is worth considering believes it today. Public confidence in the
New York City school system is fearfully low and dropping. White children
are leaving the city's public schools at a rate of 40,000 a year and the Allen
Report, in a little-known pi ssage, predicted a rate of 60,000 per year in the nearfuture.

Of the leaders of the school system itself, the nine-member Board of Educa-
tion and the 20-odd deputy and associate superintendents, only a handful have
children who attend or ever did attend the New York City public schools. Even
worse, the Negro middle class has almost entirely disappeared and of the Negro
leaders of the integration drive, the Wilkinsons and the Clark..., the Farmers, the
Joneses and the Rusttris, the Youngs and the Galamisons, not one has or ever
had a child in the Neer York City public schools.

..4r. Chairman, there are numerous other authorities which I could
cite, and you could certainly cow ter with appraisals of forced busing's
educational value or lack of it. I think that is pointless, for an impasse
would surely result.

But one of the most convincing impressions on my thought came
just 2 weeks ago when the national officers of the Congress of Racial
Equality requested a meeting with me to determine how they might
assist in backing my amendment. I understand they have also sought
permission to testify before this committee, and I certainly hope their
request will be honored.

That meeting was an extremely fruitful one, and the CORE officers
reiterated their opposition to forced busing. CORE rejects the con-
cept that, in order to learn something, a black child must ride across
town in order to sit next to a white schoolmate, I think w' can all
imagine why this notion is viewed as both cond"scending and arrogant
by blacks.

What CORE urges instead of busing is enriched cultural programs
in reading and writi-ig skills.

In essence, Aft. Chairman, I think it is imperative that we return
to a position of mutual trust where kcal school boards are charged
with education, where legislators are charged with making our laws
and the judiciary must cease assuming both roles in absentia.

I am hopeful, Mr. Chairmen, that tnis subcommittee will see fit
to report my proposed amendr .ailt to the full committee as written so
a truly effective remedy fog this educational deterioration can be
lffered to the Americar people. Thank you.

Chairman CELLER. Mr. Lent, (lo you believe in integration?
Mr. LENT. I certainly do, Mr. (21iiiirmaii. I don't think it should be

n-, red on people by government, but I believe in it.
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Chairman CELLER. Do you believe that the constitutional amendment
that you propose will promote desegregation of the public schools?

Mr., LENT. I think it will promote an ending of the bar of segregation
in the public schools. This was the thrust of the petitioner s brief in
the Brown case.

Chairman CELLER. Please elaborate on that. Why would it mean
the elimination of separate schools'?

Mr. LENT. it would mean the elimination of separate schools?
Chairman CELLER. how?
Mr. LENT. The Brown decision said, and this amendment also says,

that no child may be assigned to any school on the basis of his race.
In the Brown case, children were being assigned to schools on the
basis of race. There was a racial classification.

Brown, said race may not be a factor. We must be colorblind, and we
must have our school systems assign our youngsters without regard to
race, color, or creed. I think this is a good principle. It is a principle
which I support and which my constitutional proposal seeksto enhance
and to carry forward in our law.

Chairman CELLER. Suppose we have separate black schools and white
schools in a community. How are you going to integrate them under
your constitutional amendment?

You cannot bus one child from a black school or white school to
another school. How are you going to change that situation, if 3 u
cannot bus or assign them on the grounds of racei

Mr. LENT. Mr. Chairman, I think we have a lot of areas where we
have segregation. We have it in housing. We have it in employment.
I don't think we should forcibly integratq youngsters using race as
a criteria any more than I think we should have forced housing or
forced employment.

It would be just as repugnant were we to -.ke the parents of these
children and say, "You are living in a white community and society
believes in integration, and we are going to force you to change
your location, move your house from here to there so that that other
neighborhood might tie better intergrated," or to take the working
father of one of these youngsters and say. "We, are going to have
forced employment. This factory on the other sick of town where
you work is racially segregated, and we are going to make yon change
jobs from here to there." There is no real distinction. and I think the
chairman will see, the point, I am trving to make, between using the
children and forcing them as the object of this integration and to
nQing the parents. If it is right with children. then let's be consistent
tind have forced housing and forced employment as well as forced
busing.

Chairman CETT,En. You are just trying to justify one evil by giving
us anolier evil. T can't see how von can ever transfer a Mae]: child
to a white school under your amendment because there, could be no
transfer of that child on aceonnt of race because he is black. You
would retain the status quo as far as separate schools are concerned,
and there are many communities where some schools are 100 per-
cent black- and others are, 100 percent white. T-Tow are you going to
remedy that situation ?

Mr. TANT. Mr. Chairman, I don't believe that, gove nment
attempt to remedv that situation forcibly. T think it come about
as a natural consequence of desegregating our society.
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Chairman CELLER. Will it be able to do that under Tour amend-
ment?

Mr. LENT. Under my amendment, children will not be assigned to
public school on account of race. This is the thrust of our Nation's
antidiscrimination laws in many fields. I have set them forth for you
in my statement.

What I am saying is that I don't believe that government should be
in the business of classifying children by race or color any more than
we should classify the parents of those children by race and sending
them hither and yon as though they were pawns on a chessboard. I
think this is wrong.

I would not attempt to alleviate problems of segregation by estab-
lishing racial quotas. There are other tools which are available.

Chairman CELLER. In other words, you eliminate a method that
has been used to provide for integration ? You say 3 ou don't want
that ?

Have you any other method by which public schools could integrate?
Mr. LENT. When Thurgood Marshall was the attorney for little

Miss Brown in the Brown case, he asked the Supreme court to do
away 'th the racial classifications of that school system. He asked
that litue Miss Brown be assigned to the school that was most con-
venient to her home. Heretofore, she had been attending a school sev-
eral miles away.

Under the Brown decision, she was permitted to go to her neigh-
borhood school. She was integrated. This was a social good. It came
about without using race as a classification, and there are thousands
of situations in our society where the courts, if they find evidence of
deliberate segregation, can find other ways of assigning the youngsters
based on other criteria.

Let. me elaborate on that, if I could, for a moment. In other words,
let's eliminate all of the evidences of a dual school system in those
communities where one is found to exit. The factors that would be
taken into consideration in realising; the school districts would be the
physical condition of the school plants, the school transportation prob-
lem, personnel, the more efficient revision of school districts and at-
tendance areas into compact units, conditio: s of classroom size, over-
crowdedness dangerous intersections and highways could also be con-
sidered. But all of these other factors that would be considered would
be nonracial.

Chairman CELLER. That sounds like separate but equal schools that
you are reciting now.

Separate but equal. Is that what you want?
Mr. LENT. Certainly not. But I think, Mr. Chairman, you arc trying

to get me to say that. I just spent a half Four trying to tell you what
the Brown decision said in striking down separate but equal. Separate
but equal is wrong. The Brown (1,:zision is right, and this bill puts
into the Constitution the mandate of the Brown decision.

You believe in the Brown decision, and I believe in the Brown de-
cision. It said youngsters should not be assigned to scho, is on the basis
of their skin color.

Chairman CELLER. Let me ask another question.
Would yinr proposed amendment prol.,iit voluntary efforts by

elected school boards to desegregate the public -chools ?
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\1r. LENT. Absolutely not. This amendment is not intended and
would not restrict so-called open enrollment or voluntary plans to
permit the assignment of pupils in a manner requested or authorized
by his parents or guardian.

Chairman CELLER. But your proposed amendment proscribes any
transfer of pupils on the ground of race, whether voluntary or in-
voluntary.

Mr. LENT. No, Mr. Chairman, I think the legislative intent should
be very important, and the purpose of this hearing is to establish that.
Let me make it abundantly clear there is nothing in this amendment
that would bar voluntary efforts.

Chairman CELLER. You don't say that in your constitutional amend-
ment. The constitutional amendment must be made crystal clear.

Mr. LENT. I don't think it need be because of section 2 of the pro-
posed constitutional amendment. When I enacted a statute as a New
York legislator in 1969, that statute had a great deal of detail in it
which spelled out that the right of voluntariness would be preserved
and open enrollment would be preserved. '.'., even went into the ques-
tion of religious discrimination in the case of denominational schools.
But when we amend the Constitution, I don't believe that we should
clutter it up with statutoiy language. So this amendment is couched
in broad-based language much the same, I might add, as the 15th
Amendment. the so-c: lied voting rights amendment, with a subdivi-
sion 2 giving to the Congress the authority to implement the consti-
tutional amendment by appropriate legislation.

Of course, we know the 15th Amendment, for example, has been
implemented each year by Congress, and we have the Voting Rights
Act of 1965 and all of the other subsequent amendments thereto.

So here again in the case of this amendment, it would be the Con-
gress on a 3 ear-by-year basis which could fill in the gaps. Congress
could particularize by means of statutory language and carry out the
overall intent. of the principle of law which is embodied in the amend-
ment.

Chairman CELLER. So you would have an open-ended amendment
which would be subject to all manner and kinds of statutory changes
in the future?

Mr. LExr. Yes. much like three or four existing amendments to the
Constitution, includir the 14th, the 15th, and I believe the 18-year-old
vote amendment also nas a similar provision. Yes, it follows that pat-
tern exactly.

Chairman CELLER. And your view would be satisiled with such
amendment. so open-ended that it could be changed any time Congress
wishes?

Mr LENT. The amendment's basic, underlying principle, of course,
conk; not be chnged. That would be unconstitutional. But the prin-
ciple could be implemented by statutes which carried out and fulfilled
the principle inherent in the proposed amendment.

Chairman CELLER. If one reads your amendment, he would not
understand what it really means then: would he?

Mr. LENT. I have no trouble understanding what it means. It means
exactly what the Brown decision said, that children may not be classi-
fied, lily ino, e than the;r parents, on thE, basis of skin color and they
may not he :fined on that basis to schools.
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Chairman CELLER. So one would query : Are we to be prohibited from
doing this voluntarily or are we only to be prohibited from having

ito do this involuntarily. That is going to be open-ended, and wouldn't
that create tremendous confusion?

Mr. LENT. I .Ion't think it would. If it would help the chairman
to report the bill out, I wotild be glad to add language to this amend-
ment which would make it abundantly clear that open enrollment
and voluntary plans would in no wa7s be hampered or impeded by
this amendment.

Chairman CELLER. You would amend your amendment?
Mr. LENT. Either I could or this committee could do it. I certainly

intend as author of the amendment that open enrollment and volun-
tary plans would be permitted. If you would look at the New York
State statute that I offered in 1969, it specifically provides for open
enrollment, so there is no question and that can be found in the New
York Laws of 1969, chapter 342 of the unconsolidated statutes.

Chairman CELLER. That is found in the New York State statute,
not in the amendment?

Mr. LENT. Right.
Chairman CELLER. But not in the amendment ?
Mr. LENT. Right. Mr. Chairman we could, if we wanted to, clutter

up this proposed amendment with a lot of language which might
better be put into statute at a later time. The voting rights amend-
ment, 15, passed over a hundred years ago, is very short and yet we
have had volumes of legislation to implement that. Recently, the 18-
year-old vote statute in Federal elections was added. And this has been
upheld in the courts as implementing the thrust of the principle con-
tained in the 15th Amendment to the Constitution.

Chairman CELLER. You say you agree with the Brown v. Board of
Educaiion decision ; am I correct?

Mr. LENT. I certainly do. I think it is a wonderful decision and this
amendment is intended to carry it out.

Chairman CELLER. The Supreme Court has held that statutory lan-
guage identical to that proposed as your constitutional amendment
House Joint Resel tion 620 "would render illusory the promise of
Brown v. Board of Education."

The Supreme Court said that such language "would deprive school
authorities of the one tool absolutely essential * * * to eliminate
existing dual school systems." (Board of Education v. Swann)

What is your comment on that ?
Mr. LENT. I commented on that particular evolution from the Brown

case in 1954 to the Swann, case in MI in the first three or four pages
of my prepared testimony. I said they and I will reiterate it for you,
that the Brown decision started out from a sound principlenamely,
there, should be no classification of youngsters or assignrient of you. g-
sters to schools on the basis of race, color or creed. Brown struck down
the dual school systems in the South and in other parts of the country.

What has happened during the ensuing years in the evolution of
the decisions has been that nowmost recently in the Swann decision,
which I think the chainnan is referring to, which struck down the
North Carolina statute similar to this statutenow school districts
must use color as a clasisfication :ald they must assign youngsters to
schools leaving regard for their skin color.
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I think the Swann decision is wrong in holding that. The Supreme
Court said that the North Carolina statute is unconstitutional because
it violates the equal protection clause of the 14th Amendment.

It is hard for me to reconcile the Swann case with Brown. The U.S.
Supreme Court said in Brown, that. separate school systems were un-
constitutional because racial classifications violated the equal protec-
tion clause of the 14th Amendment.

The only way that we are going to get the Court back on the right
track, the track of the original Brown. decision, since the courts have
stricken (Iowa all of these statutory efforts which have been made, is
to pass a constitutional amendment such as I have proposed which will
have the same status to the Supreme Court as the 14th Amendment,
and it will be interpreted in conjunction with the 14th Amendment
and the Court will realize that in their subsequent interpretations of
the 14th Amendment they will have to bear this amendment in mind.

In other words, the courts will go back to the Brown theory of non-
discrimination.

Chairman CELLEIL How can we do that with your amendment
which you admit is ambiguous and open ended ?

Mr. LENT. I didn't admit it is ambiguous and open ended. I think
the chairman is putting words in my mouth.

Chairman CET.I.F.R. Your amendment is subject to all manner and
kinds of interpretations. how could the Court be helped by that
amendrient ?

Mr. LENT. Mr. Chairman, the Constitution says that we will have
freedom of speech and we will have freedom of religion. These pro-
visions have, in the almost 200 years since our Constitution was ratified,
been subject to countless interpretations. Any constitutional amend-
ment is going to the subject to diverse interpretations. But I say we
should have the least amount of trouble possible with the statutory
construction of this amendment because it amplifies and carries for-
ward so much of the civil rights legislation already on the books. It
US'S the exact same words of nondiscrimination.

Look at the last page of my testimony, the footnote section. I have
given you six citations. and I could have gone on ad nausemn, of
statutes in fair housing. in public accommodations, in nondiscrimi-
nation in federally assisted programs. equal employment opportunity,
voting rights. all of which use the selfsan garden variety language
or my proposed amendment. You shall nct do something. You shall
not run your business. You shall not hire and fire. You shall not
admit or refuse admission into your union or into your restaurant or
into your motel on the basis of race, color: or creed. Color blindness has
been the thrust of all of our antidiscrimination laws since the be-
ginning of our Republic, and I believe in that principle, and I believe
my amendment carries forth that principle.

And for the Court too, in one field only : Education of youngsters
change that whole milieu. that whole background. and say we' are
Being change from color blindness. We are going to now assign
kids to schools on the basis of their skin color just the way they did
it a hundred years ago in the South, and send them to schools, only
instead of sending them to separate schools, we are going to send them
to integrated schools. I think this is wrong.

Chaim, in CE1.1YR. I would like to ask this question :
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Most of the race-conscious remedies used heretofore to desegregate
public schools apparently would be outlawed under your amendment.
For example, pairing and clustering of schools, changes in the at-
tendance zones, selection of new school sites, as well vs, pupil
transportation.

What remedies do you propose in their place to achieve the ending
of segregation in public schools?

Mr. LENT. I think any artificial attendance arms or artificial school
district lines which would be deliberately conjured up for the purpose
of gerrymandering youngsters, so that black youngsters would head
off in one direction and white youngsters in another, should be dis-
mantled and stricken down as the Brown decision did in Topeka,Kans.,
case.

Chairman CELLER. Such revisions have been used 'And have measure-
ably succeeded in the cause of desegregating public schools.

If you are going to do away with those methods I have just men-
tioned, then to that degree you are going to set back the process of
desegregation many decades, and you will be in a position where you
were before the Brown decision.

Mr. LENT. I don't think so, Mr. Chairman. And I don't think that
forced it tegration is as important a public policy goal as is the protec-
tion of the individual rights of the youngsters v,ho are being uprooted
from their communities and forced to bus or walk long distances in or-
der to sit next to a youngster of another color.

We believe in individual rights, too, and this proposed constitutional
amendment gives the right to children not to be assigned to public
schools on the basis of their race, color, or creed just as you or I, when
we apply for a job, have a riWit not tc be discriminated against on the
basis of rate, color, or creed. Just as you and I who own a home, and
want to lease or rent it, may not discrialinate against a possible, buyer or
tenant on the basis of race, color, or creed.

Race, color, or creed should not be cot 3idered. The social objective
may be beautiful; integration, that happens to he the social objective
today. Two hundred years ago people believed that we should have
segregation, and they structured the schools for that purpose. But the
concept that has prevailed in our statutes and in our Constitution all
through the years has been that we should not classify people by race
;11:1 then say "Yes" or "No" to them. I think color blindness is a good
concept. As long as we stick to that concept, Yr. Chairman, we are not
going to get ourselves in trouble.

Sometimes the !tire is worn" than the disease. Segregation is a
disease. Busing is one of the me ticines that has been applied to cure it.
But like many medicines, in many cases, it ha- proven to be worse than
the original disease.

Chairman CELIAM. Mr. Hu ngate.
Mr. lluxo.vrE. Thank you, Mr. Chairman.
Mr. I gent, as I understood, you favor integration, is that correct?
Mr. LENT. That is correct. I favor it, but I d, n't favor C4overnment-

ordered integration.
I don't favor seg-egation or Government-ordered segregation. You

may live, in a white neighborhood, Mr. atingate, and I may live in a
white reighborhood. Government should not pass a law ordering you
to sell your house and move to the southea -t section of Washington in
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order to integrate. I think that would be wrong. Government should
not require you to quit your job in the Congress, which is predomi-
nantly white, and take a job somewhere else in order to integrate. I
don't believe in forced employment, forced housing, or forced busing .
of little children.

There have been injustices perpetrated on black people over the
years, but I don't think they are going to be remedied by making little
children pay the price.

Our forebears treated many black people terribly, and things ought
to be made right, but let's not make these youngsters bear the entire
burden for correcting injustices.

Mr. HIINGATE. Thank you.
Now, it seems to me that as I read Brown I and II and as I read

Swann and some of the later cases, Brown I and II opted for an end to
segregation but not necessarily for integration. That is wily I am in-
terested in your reply that you favor integration, because rt seems to
me that the policy is in the later cases where they go from simply strik-
ing down segregation to implementation of integration.

Mr. LENT. I don't think we have to speculate what the Brown deci-
sion says. I have it in front to me. This is what the second Brown case
said. It ordered the local school board to consider problems related to
administration arising from physical condition of the school plant, the
school's transportation system, personnel, revision of school districts
and attendance areas into compact units to achieve a system of deter-
mining admission to the public schools on a non-racial basis.

I believe in that decision. The key words are "compact school areas"
and "non-racir.l.

And this is what my amendment purports to do.
Mr. HumwrE. You would agree, would you not, that the courts have

go le beyond Brown ant the present trend is integration, not merely
abolition of segregation, and that is again Wily I said I was interested
in your testimony that you favor integration, because I think that is theimport of the Swann case and some of the later cases.

What would you say was the problem where we have 100 percent
black schools and 100 percent x. bite schools?

In some areas, of course, you have counties that are 100 percent
white; I guess in other areas they would be 100 percent black.
black.

What would you say for integration and what action should or
should not be taken ?

Mr. LENT. There are any number rd actions we could take. We could
require white people to move into those areas. We could require white
employees to take jobs in those areas, or we could do what we are
actually doing, order white children to integrate into those areas and
go into the core cities and go to school.

I think any one of these alternatives is unacceptable,and yet we have
accepted one of those alternatives in the Swann decision.

Mr. HuxwrE. What solution would you recommend ? Do you think
there should he any attempt to a solution by Government?

Mr. LENT. I would recommend fLe solution of the Brown decision
which was the solution that Thurgood Marshall

Mr. III:Noxrr.. All right. Then we might agree on this. If you have
an area of se :eral hundred square miles and there are, no black people,
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or conversely you might have a situation with no white people. I sup-
pose you have to call that de facto segregation. Are you suggesting that
Government is not required, or should not be required to take action
in those circumstances?

Mr. LENT. If there is de jure segregation
Mr. HuNGATE. I said "de facto" segregation.
Mr. LENT. If there is de facto segregation, I don't think the Gov-

ernment should order enforced integration of that community.
Mr HUNGATE. Do you think part of the problem in which we find

ourselves is related to the fact that we are using the language of et:P.-
poration law, de jure and de facto, to deal with difficult human social
problems?

Mr. LENT. Yes, and I think you will find if vou read the cases in
Pontiac, Mich., that the courts have largely obliterated distinctions
which formerly existed between de facto and de jure. They are saying
in the Pontiac decision that even though there is no deliberate segrega-
tion, the mere fact that it e :isted and that the school board over the
years did nothing to eliminate it, is tantamount to de jure Segregation,
and then they go ahead and order these cross-busing schemes.

Mr. HENGATE. I take it then you are not in particular disagreement
with the courts' rulings on the de jute situation. It is the de facto situa-
tion that causes you more concern ?

Mr. LENT. The decisions that cause me concern, Mr. Hungate, is any
decision where the court gets into the business of classifying Ameri-
can people by skin color and any decision where that is done, I think
is wrong. If yon look at the decisions that have occurred recently in
Richmond and in Detroit and Pontiac, where whole school districts
have been dismantled and children are required t' be bused an
hour or 2 hours a day, von will see how far afield tilt: courts have
mine iu using this tool of &using.

Mr. lluxo.m. I suppose we still agree that the right to decide is the
right to be wrong?

Mr. LENT. I Wier.. that the right of a family to settle in a particu-
lar community should be uninhibited by Government. I believe the
right of that family to settle in a community where their youngster
can be nearby to a neighborhood school should not be inhibited by
Government, and that is being inhibited by Government when Gov-
ernment takes the child from the parent against the parent's wishes,
not. on a voluntary basis, against the parent's wishes, and says:

Mom and Dad, we are going to involve your youngster in a noble sociological
experiment called integration. We don't know whether it is going to work. We
don't know whether he is going to learn or get along as well, but we are going
to put hint on a bus and send him an hour across town to a different n.Ighbor-
hood and let him sit beside a yoUngster with a different color skin. and in the
afternoon he mill be bused Lack home. He 'can't go to Cub Scouts He can't go
io teligious instruction. He (-lull be on the football team, and take musical
lessons. but we are hoping -the world is going to be a be'ter place as a result
of this extTrintent. We don't haw_ a whit of evidence to Justify it, but we are
going to do it nonetheless.

Chairman Crs.r.En. Now the resolution as Are have it here, house
Joint Resolution 620, section 1. reads: "No public school student shall
because of his race, e- ^ad, or color be assigned to or required to attend
a particular school."

Now, it is your view, I take it that this language would deal with
the school busing problem ?



176

That would resolve that proble'.i in yOur view ?
Mr. LENT. I don't know whether we should always put it in the

context of school busing because buses are not mentioned in this section.
The real context here is a prohibition against racial classifications,

a carrying forward, if you will, of the rule of Brown which said
educators should be just as colorblind as real estate brokers.

Mr. HrNG.tTE. Let me ask you in the same vein if sonic related re-
cent school decisions would give you p: use. The Richmond, Va., case,
for example, which would seem to assert the courts' power to redraw
boundaries of poli!ical subdivisions. What would your view be on that
problem?

Mr. LENT. Since the court definitely and affirmatively took into
consideration skin color and assigned youngsters to school because of
their skin color, I would oppose that decision. This amendment is
designed to curtail the courts' excesses in the business of being in the
school board business.

Mr. HuxorE. Are you not troubled by the courts' power to redraw
boundaries of political c.ibdivisions?

Mr. LENT, I sure am.
Mr. HUNG.%TE. That is inherent, is it not, in the lliehmond.

decision ?
Mr. LENT. Yes.
Mr. Huxoan. Would you think Congress in dealing with this prob-

lem should address itself to that phase; also, the power of the court to
say, "Well, we are going to redraw the boundaries of school districts."
What do you think of that?

Mr. LEST. .1 think the court is going overboard when they start re-
drawing county lines. State lines is the next step, as I understand it.

I would say to you that, if you have in mind some statutory curtail-
ment of that excess on the part of the courts, that it could be intinducec:
and I would support it, Mr. Hungate, as implementing article 2 of my
proposed amendment which says that the Congress may make laws
nnplementing this principle.

Mr. Hu.. 'ATE. I yield to the chairman.
Chairman CELLER. In Virginia they did not always rect2 ,ize the

Sta',e cu. county lines, buses did go over State lines, and they actually
pa'd money for transport'ng pupils over county lines. They paid the
parents as an inducement that they go over State lines.

Mr. HUNGATE. You mean county lines I presume.
Chairman CELLER. Yes.
Mr. Huxoare. The real thrust of what I am aiming at there is the

power of the court to decree change in the boundary us of 'political
subdivisions. I take it, Mr. Lent, that you would question the advis-
ability of a court hay' ng such power?

Mr. LENT. Yes.
Mr. McCui.rocir. Will the gentleman yield?
Mr. I hi. -GATE: Yes.
Mr. McC' mom. Do you mean you would object to a court's use of

that power ili all cases that come before it? AM as a followui, question
that you might be better prepared to answer Iv first question, are

you of that opinion with respect to the judicial power to fix tare bound-
ary lines of congressional districts in New York?
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Mr. LENT. Hopefully the courts won't ha %.e to fix the boundary lines
in New York. The legislature will do that. But the principle is the same,
Mr. McCulloch.

Mr. McCumocit. That answer isn't quite satisfactory to me.
Mr. LENT. :'he principle is the same. If the court finds evidence in

the drawing of :fines, whether they be congressional lines or school dis-
trict attendance i':nes, that it is done on a basis to separate the races or
it is being done ora a basis of racial classification, then by all means
the court should strike those lines down.

But I do not think that, absent such a finding, they have any right
to do that. In Richmond they certainly could not find that all three
counties were set up specifically to achieve a racial segregation. It was
possible that there was a clustering of people in one county of one color
and a clustering of people of different color in the other two counties.
But there was no evidence as far as I am awareand I am not an ex-
pert on constitutional lawthere was no evidence of a deliberate effort
to segregate the people of the races in the thr,z counties in the Rich-
mond area.

Mr. HUNGATE. I yield to the gentleman from Illinois.
Mr. MIKVA. If you go back and read your statement, it seems to me

you are in a position of defending the Richmond case. Since it was a
de jure situation initially, therefore the court had the power to strike
it down and come in with a remedy or "lines" that would desegregate.

That is a tough decision to defend, and I commend you for trying
to do it.

Mr. LENT. Let me make myself clear.
Mr. Iluxo.vrE. I assure the gentleman I did not riLderstand him to

be defending the Richmond case.
Mr. LENT. I find my words very often miscc ,4trued.
Mr. HuisIGATE. There are seve7ni _phases of 4nis problem. One is

the so-called busing problem and the other is the power to draw
boundaries. I suppose you wouki assert that many county and other
subdivision lines were drawn long before the Brown case and even
before Plessy V. Ferguson; is that not right?

Mr. LENT. Yes.
Mr. IIrsATE. Now, another phase of what I think is the same

problem, Mr., Lent, and one that I would like to have your views on,
concerns the courts' power to decree a restructuring o-, the tax system.
I have in mind the California case, as I am sure you are familiar, and
then there also are two Federal cases in Minnesota and Texas.

Under the equal-prctection clause it was found that the same tax
rate, the higher tax rate,, produced less money in some districts and
a lower tax rate would produce more money in otl'ers. In some cases
the States would contribute, according to what was raised locally and
therefore move it further out of balance and, as I understand, the courts
seem to be holding that you can't do that anymore, that the statewide
tax structure must be the same for education.

Mr. LENT. Mr. Hungate, we could p fa; afield in a philosophical
disc ission of these tax !use cases. Frankly, I see no useful purpose.
I am not, that familiar with them in discussing them.

I am here to talk to you about my amendment, and if you want me
to try to discuss it, if you feel it is somehow relevant, but I don't think
it is.
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Mr. Huso.vrF,. You think it is not relevant to this problem?
Mr. LENT. That is right.
Mr. HUNGATE. Thank you.
Chairman CELLER. Mr. McCulloch.
Mr. Poff.
Mr. POFF. Mr. Chairman, thankyou.
I take it from your testimony today that you are willing to accept

a substitute or consequential amendment to your proposal, is this a
fair statement?

Mr. LENT. No. I did not mean to give that particular slant to these
hearings. I think my purpose and the purpose of this amendment is
abundantly clear. I have tried to set forth the principle of law of the
Brown decision and the principle that I believe in, in as clear and
concise language as is possible in House Joint Resolution 620,

I don't have the best lawyers working for me. If you have got a
better lawyer who can draw a better bill or a constitutional amend lent
which will carry out the same purposes, if you want to change a
comma or add language to it, I would not oppose this. I would welcomethis.

I dc feel that as a result of some study that I have made in tli:s
field, unlike the California case where I am not at all schooled, that
this language is best equipped to catry out my purposes.

But certainly there is nothing in this language that is etched instone, Mr. Poff.
If the committee can do a better job of drawing this bill, then by

all means I would welcome that.
Mr. Porn I noticed that section 2 of House Joint Resolution 620 is

somewhat different in syntax from section 5 of the 14th Amendment.
Do you intend the difference?

Mr. LtsT. I actually modeled my constitutional amendment after
the 15th Amendment, the voting rights amendment. I believe section
2 in the 15th amendment and section 2 in the proposed amendment are
identical, word for word or very close to it. I (Iola have it in front of
me.

Mr. PorP. Under your section 2 and under the "necessary and
proper" clause of the Constitution, to what extent do you think the
Congress might be able, if it `bought it necessary to do so, to implement
your constitutional amendment?

Mr. LENT. I think a lot of the bizarre interpretations which havebeen raised by critics of my amendment could be easily resolved under
article 2 of this proposed amendment by the Congress in its wisdom
filling in the cracks, so to speak, answering many of the questions
which have been raised. The Congress could also maintain somecheck on the court in the event the court miscon.;,rued the clear intent
of House Joint Resolution 620.

Mr. Porr. What you ar., saying is that the Congress would have
the power to legislate, but there might k,e some dispute Di to what,
the purposes are?

Mr. LENT. Yes. I think that we can equate article 2 of the 15th
Amendment with article 2 of this amendment. We have volumes of
laws on the books in the field of voting rights. The Voting RightsAct of 1965 and all of the amendments thereto are perhaps classic
examples of the Congress filling in the cracks.
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All the voting rights amendment says is you shall not be discrimi-nated against in voting because of y( skin color or your race orprevious condition of servitude. The Congress in its wisdom has imple-mented the voting rights amendment by a whole series of laws whichgo into primary 'aws and J.-mil taxes, and 18-year-old voting rights.,and so forth. Congress has filled in the cracks and the exact same thingcould be done in the case of my constitutional amendment.
Mr, Pork. Your amendment would have t: effect of prohibitingbusing on account of race. Would it have the effect of prchibitingbusing on account of distance from the schools of the student, sresidence?
Mr. LENT. No. it would not.
Mr. Poi,. As an adjunct to other techniques of de'egregation. bus-ing sometimes has been employed. To what extent would your amend-ment. prohibit the use of busing for such techniques?
Mr. LENT. Busing could not be ordered on a racial basis. Buses couldnot be required where racial considerations were paramount. If ayoungster moves into a country town and there is a school 5 miles awayand he takes a bus to get to that schooland there are vast numbers ofchildren who take school buses to get to schoolsthat would not beprohibited, certainly, by this amendment..
But if a child lives a block away from a school, and he is white,and that school is predominantly white, and he lives 30 miles from aghetto area predominantly black and the courts say to that whiteyoungster, "We are ordering you away from your neighborhood

school to take a bus to go t the distant school to help integrate thatschool," that would be prohibited by the language of this amendment.Mr. Pon'. May I fashion a case and get your response? Let's imag-ine a school district that is perfectly square in configuration. We willassume that if you strike a line across the middle of this square, t astto west. that all of the population of the north half would be blackand all in the south would be white.
Now, would a court be permitted to rearrange that district by

erasing the east-west line and drawing a north-south line and orderbusing the distance required to get the children to school in the easternhalf and western half of the district?
Mr. LENT. If the court, Mr. Poff, were to find that that. original line

was drawn for the purpose of keeping those youngsters separate, thenthe court would be justified in striking that down as invidious dis-crimination under th 14th Amendment.
In redrawing the new lineand I don't even think the cou. , saonldredraw that line, I think the school district should redraw that linerace would not be factor either in the hands of the school board orat 41.3 hands of the court.
The factors that would be taken into considergtion instetul, wouldbe all of the other factors that other school districts use on a day-to-day basis in drawing school attendance areas. The physical conditionof the school plant. The location of when e the existing schools are inthis quadrant. The school transportation problem. "ersonnel. Theability to redraw the lines in a way which would give each child the

many advantages which flow from a neighborhood school. Compact-
ness. These are the criteria which ce'ld be used, as well as conside,ra-
tion of the intersections and the. highways. But zoning could not be

80-449- 72-13



_



180

redone on a racial basis. There is no question but what this amend-
ment would take away one of the tools that the courts and the school
boards use when they find de jure segregation. It would take away
busing. This might make the job more difficult, but I think it is worth
it.

I used the analogy before of the illness and the medicine where
the medicine brings about a worse result than the original illness.
And I think we need only look at what has happened in some of our
large cities across this Nation where busing edicts, bizarre in nature,
have been foisted upon an unwilling community, to see what I mean
where I say sometimes the cure is worse than the disease, Therefore,
this amendment is proposed to curb the courts' use of racial
classifications.

Mr. POIT. Thank you, Mr. Chairman.
Chairman CELLER. Mr. Jacobs.
Mr. JACOBS. In your testimony you spoke of a statute which you au-

thored in the State of New York providing for open enrollment., My
question is: How do you reconcile this freedom of choice on the part of
a pupil with the neighborhood school concept?

Mr. LENT. I am not quite sure if I understand the thrust of your
quest . on.

Mr. JACOBS. Well, if you require a neighborhood school, you could
not very well let anybody in that neighborhood go into another neigh-
borhood to another school.

Mr. LENT. You certainly could.
Mr. JAcons. Which would you do? Would you require neighborhood

schools?
Mr. LENT. We are not requiring neighborhood schools. but if there

is a school in the neighborhood and you live there and you want your
youngsters to attend that school, they can.

Mr. JACOBS. But they wouldn't have to?
Mr. LENT. If you want your children to go to a private school or to a

distant school or to have advantages that might flow from attending a
community inhabited by Orientals because you believe that Orientals
have a wonderful society

Mr. JAcous. Well, you say you would not require people to go to the
school nearest to their home?

Mr. LENT. Certainly not. I thought I had answered that question
before.

Mr. JACOBS. Good. How do you go about this open enrollment?
Say Johnny Jones is to go to a school outside his neighborhood. lie

wishes to go, he lives in a black ghetto, and for some reasonpossibly a
ischool building that is in better condition or perhaps a swimming pool

at the school, or maybe better audiovisual aids, perhaps better physi-
cal facilities generally, maybe less air pollution, not so close to a fac-
tory, all of those reasons, he chooses with his parents, to go to the
suburban school.

What would be the administrative procedure for him to do that?
How does that operate in New York?
Mr. LENT. Let me give you an actual example that did not conic to

fruition but was a proposed program. The Great Neck School District
is predominantly white. Across the county line in Queens there are some
predominantly black areas. The school board of Great Neck wanted to

7)



establish a program to enable a group of black youngsters to be bused
into the Great Neck community and have the advantages of the en-
riched educational opportunity afforded in the Great Neck community
which spends more money to educate a child than almost any other
school district in the State of New York. .

There was nothing in that plan which would have required any
black youngster to take the bus to go to Great Neck. But if any young-
ster, black or white, wanted to participate in this plan voluntarily, he
or she could take that bus ride every day and go into Great Neck.

Mr. JACOBS. Right.
The question is
Mr. LENr. Let me just add.
Chairman CErLER. That is a violation of your proposed amendment.
Mr. JACOBS. That is what I am getting at. Let me say why I think

the chairman said that.
Physically speaking, the procedure through which a child is en-

rolled in a school at his request does require finally on the part of the
school administration an assignment, does it not?

Mr. LENT. That is correct.
Mr. JACOBS. Good. Then that "freedom of choice" violates your

amendment.
Mr. LENT. No, this amendment does not say that every child willhave
Mr. JACOBS. The point is that, if for some reason, probably a silly

idea in the first place, but if I don't like wind or pollution or I like
pastel colors. if for some reason because' of my own peculiarities of
choice. and say I am black and live in a ghetto, and I want to go out
to a suburban school, I go down to the school district and say, "Mr.
Lent says I can go to any school I want to, and I want to go out here to
this school." somebody at the school board has to sit down and fill out
a form and assign that child to that school.

You can't have anarchy. There is some kind of procedure, I presume.
When he sits down and assigns that child to that suburban school,

at the child's and parent's own initiative and request, he is then violat-
ing your proposed amendment, as I read it. That child then has been
assigned on the basis of race.

.1Ir. LENT. Why don't you read it?
Mr. JACOBS. Suppose the child says, " I want to be assigned there

because I like white people"?
Maybe he doesn't have any reason to, but, "I kind of like them, and

because of that, because I am black I want to go out and associate
with my white brothers."

Then he could not be assigned there even though it was his own
choice?

Mr. LENT. He could be assigned there.
Mr. JACOBS. Could he?
Would that violate your amendment? He said his reason was on

account of his race and then he would be assigned?
Mr. LEN-r. Are you asking whether he would be voluntarily assigned

to or be required to attend,
Mr. JACOBS. Let's go up to the disjunctive. Let's run up to that fence

and stop. Let's say that the little black boy says, "I like white people,
and I am black, and I want to go to school with them out in a subur-
ban neighborhood."
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You say, "Very well. Air. Lent says you can be assigned, and so we
will assign you out there."

And then somebody is going to come along and say, "Why, Mr.
Lent's amendment says that you can't be assigned." And they file a
lawsuit on the amendment. Won't they win the lawsuit?

Mr. LENT. No, certainly not, because the situation is different from
what this amendment is directed at.

Mr. Jscons. I don't know what it is directed at.
I only know what it says.
Mr. I. Perhaps you didn't hear me, but I indicated to the chair-

man earlier in my testimony that there was nothing in this amendment
or in the intent of this amendment which would in any way inhibit
voluntary open enrollment.

Mr. JACOBS. You say it doesn't say that.
'Mien you use the words--
Mr.. LENT. This amendment says what it says, that no child is going

to be assigned, no child shall, mandatory language, be assigned to any
school on the basis of his skin color. If a child wants to be assigned,
he wants to be bused

lfr..TAcons. Then he shall not be so assigned under your amendment.
Mr. LENT. No, if he wants to, this is a civil right.
Let me give you an example. The Constitution says you will have

freedom of speech. The Constitution says you will have freedom of
religion. If you want to sit there and keep your mouth shut. or if
you don't want to go to church on Sunday, nobody is violating
constitutional right. On the other hand, if you want to talk and some-
one shuts you up, or, if You want to go to church and someone bars
the door, then your constitutional right is being violated. This con-
stitutional right set forth in my amendment says a youngster will not
be assigned to a school on the basis of his race, color, or creed. It is a
right..

Mr. JAcons. But what if he asks to be assigned ?
Mr. LENT. Then there is nothing to stop him.
Mr. JACOBS. But yon say he cannot be assigned. He says, "I want to

be assigned."
You understand that. Are you kidding me?
Mr. LENT. No, and I don't think you are having quite as much dif-

ficulty US you pretend to, because this amendment is only 34 words
long and even you can understand that.

Mr. JAcoss. Well, I will pass.
Wait a minute, Mr. Chairman.
Do I understand vc,u to say that the money to finance ghetto schools

is irrelevant to this problem? That is, whether they have quality
schools in the ghetto is irrelevant.?

Mr. LENT. No, and I don't. think that came up except in my opening
statement when I said CORE, which seeks an opportunity to testify
here on behalf of this amendment, would rather have a hundred
million dollars, which is being spent on busing, put into enriching
the educational opportunity of the schools, spent on quality programs
for enriching the reading, writing, and vocabulary programs.

You asked me if that was irrelevant, and I said it was not. irrelevant.
Mr. JAcons. Mr. Lent., I heard you say to Mr. Hungate this tax-

equalization thing is not relevant to this issue of busing. I heard you
say that.



Ica

183

I can find that in the record.
Mr. LENT. Mr. Hungate asked me about a tax case and tax-equali-

zation case. He did not put it in the context of more momy for ghetto
schools. You asked me if I am for more money for ghetto schools.

Mr. Acons. What does the phrase "tax equalization" mean ?
Mr. LENT. It is a very philosophical discussion.
Mr. HuNGATE. Will the gentleman yield briefly?
What I had in mind there, you recall the exchange, was the Swann

v. Board of Ethwatioit, construction of new schools. They must decide
questions of location, capacity, and population growth, and that was
why I thought this might be considered relevant to the situation.

Mr. LENT. The Stvonn. case has nothing to do with tax equalization.
Mr. HusGArE. Well
Mr. LENT. The tax- equalization case in California, as I understand

it, says that the system for financing education in California, which
is a composite of State aid from Sacramento and money raised
at the real estate tax level, is wrong.

Mr:Hum:ATE. I apologize for taking too much time.
The California case I mentioned only for its philosophic pronou. ,e-

ments, and I think the Federal cases would be treated more relevant
in Minnesota and Texas. And the reason that I thought it was /vie\ ant
again is because we discussed finances and the courts have shown a
willingness to deal with the field of financing.

Mr. Axons. Mr. Chairman, I do have a question which, I don't
know if the witness would agree, but I do think is relevant to the
probleni.

Chairman CELLEn. Father Hesburgh is supposed to testify this
morning, and I don't want to cut you off, but I will ask you to be
brief.

Mr. .TAcons. Could I ask one more question ?
Mr. Lent, I take it that you would agree, though, that the question

of adequate education facilities and opportunities in the ghetto is verymuch relevant to this question ?
Mr. LENT. It certainly is.
Mr. .TAcons. With that in mind, do you favor comprehensive pre-

school kindergarten education, day-care centers, and that sort of thing,
especially for very low-income and educationally deprived children?

Mr. LENT. Yes, I do; and I might say as a State legislator for five
terms I not only supported, but sponsored, legislation providing for
day care centers and for enriched educational opportunities for our
culturally deprived children, and I strongly believe philosophically
that if we are going to help these youngsters break out of the cycle
of poverty, that it is far more relevant to do it through prekindergar-
ten. through enriched prograins, through team teaching, than to pat
these youngsters on a bus for a couple of hours a day and send them
across town and then back to the ghetto in the afternoon.

I might say that I have had a lot more experience in my State with
busing and had an opportunity to see how it does not work, and I can
warn you that is the wrong NN ay to approach the problem.

Mr. JAcons. I understand. I am trying;
Mr. LENT. The one thing we haven't discussed here today is the rele-

vance of busing to quality education.
Mr. JAco8s. I em trying to do that now.
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How did you vote on the Child Development hill last year?
Mr. LENT. I voted against that bill.
Mr. JACOBS. Thank you.
Chit irman CELLER. Gentlemen
Mr. LENT. But I voted in favor of the Headstart program.
Chairman CELLE% Gentlemen, I just received word from Father

Hesburgh that he has to leave at 12 o'clock, and I do want to accommo-
date him, and I wonder, if you are willing, Mr. Lent, to postpone con-
tinuation of your testimony ?

Mr. LENT. I will be happy to come back, and I will turn the micro-
phone over to Father Hesburgh.

Chairman CELLER. Thank you. You may proceed, Father Hesburgh.

STATEMENT OF THEODOUE M. HESBURGH, CHAIRMAN, U.S. COMMIS-

SION ON CIVIL RIGHTS, ACCOMPANIED BY JOHN A. BUGGS, STAFF

DIRECTOR; JOHN H. POWELL, JR., GENERAL COUNSEL; MARTIN

SLOANE, ACTING DEPUTY STAFF DIRECTOR; AND LAWRENCE B.

GLICK, DEPUTY GENERAL COUNSEL

Mr. HESBURGIL Mr. Chairman and members of the subcommittee, I

am Theodore M. Hesburgh, Chairman of the U.S. Commission on
Civil Rights. I am accompanied today by John A. Buggs, staff
director - designate of the Commission, on my left, Mr. Martin Sloane,
acting deputy staff director. On my right, John H. Powell, and nest
to him Lawrence B. Glick, deputy general counsel.

I am pleased today to present the views of the Commission on Civil
Rights concerning House Joint Resolution 620, a proposed constitu-
tional amendment.

Amending our Constitution is not an act to be taken lightly. It has
been done only 26 times. Several letters from outstanding constitu-
tional scholars were introduced into the record yesterday by Chair-
man Celler. They point out the danger of using that fundamental
document to deal with issues that are of less enduring nature than have
been traditionally the case when the Nation has been asked to amend
it.

The Commission on Civil Rights has conducted a thorough study
of the proposed amendment and its effects. Our analysis leads us to
conclude that its enactment would be a major step backward in the
quest for equal rights for all Americansthat it would undermine
wliat progress we have made in race relations, both in our schools
and in society as a whole.

Mr. Chairman, I would like to introduce our study of the amend
ment ior the record, if I might.

Chairman CELLER. That will be accepted for the record.
(The study follows :)

APPENDIX B

THE PROPOSED AMENDMENT AND RECENT LEGAL DEVELOPMENTS

T. THE PROPOSED AMENDMENT TO THE CONSTITUTION RELATIVE TO PUBLIC SCHOOL
ASSIGNMENT OF PUPILS

On May 6. 1971, U.S. Representative Norman F. Lent. Republican of Nassau
Co"nty, New York, introduced a joint resolution, ILL RP& 620, proposing the
following amendment to the Constitution of the United States :
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Section 1. No public school student shall, because of his race, creed, or color, be
assigned to or required to attend a particular school.

Section 2. Congress shall have the power to enforce this article by appropriate
legislation.

The Congressman stated that the purpose of the amendment was to preserve
the neighborhood school concept, which he described as the "only truly non-
discriminatory form of educational system, as it is the only one that does not
take account of racial distinctions." (Press Release issued May 4, 1971). He
further said: "Let me state categorically that I do not believe in segregation.
I would strongly oppose any system that assigned children to as specific school
on the basis of their race, whether the intention was to combine or separate the
races. It is for that very reason that I oppose businga policy that intensifies
racial distinctions by imposing artificial 'quotas' on local school systems. (Id.)"

Mr. Lent further stated that his move came in response to the action of the
Supreme Court on May 3, 1971 affirming the decision of a three-judge Federal
court invalidating the Lent-Kunzman law of New York State which he had
sponsored when lie was a mber of the New York State Assembly' That law
forbade the assignment of pupils on the basis of race, except with the consent
of all elected local board of education.
Discussion of Amendment

On its face, the amendment would seem to embody a neutral principle, ap-
plicable to black and white pupils alike which may be stated thus: in assigning
pupils to particular schools. school officials may not consider race as a factor
in determining which school they shall attend. It may even be argued that the
amendment embodies the oft-rept Ated dictum that, under the Constitution, racial
classifications are "constitutionally suspect", Bolling v. Sharpe, 347 U.S. 497, 99
(1914), bear a "heavy burden of justification" Loving v. Virginia, 388 U.S. 1, 9
(1907), and that the amendment is designed to prevent discrimination in the
public schools.

Stieh an argument is difficult to sustain in the context in which the Amend-
ment is being proposed. The principal fallacy of this argument is that to achieve
the objective of nondiscrimination in education such an amendment is unneces-
sary ; it is abundantly dear that tinder the 14th Amendment no state may main-
tain school systems segr gated on the basis of race.'

The best source for eveluating the purpose and effect of the amendment is the
Lent-Kunzman Act New York, which is its direct ancestor. That law provided
in part that : Except with the express approval of a board of education lmving
jurisdiction, a majority of the members of such board having been elected, no
student shall be assigned or compelled to attend any school on account of race,
creed. color or national origin . . (emphasis added)'

In Lee v. Nyryuist the court de',eribed the legislative history of this law. Before
its enactment, the Regents of the University of the State of New York, who have
broad supervisory powers over all of the State's public schools, were committed
to a policy of ending de facto segregation in New York's public schools. Their
efforts met with consPlerable local resistance. The court found that : It is quite
apparent from the legislative history of Section 3201(2) that it was designed to
turn the tables in favor of those recalcitrant local groups'

In examining the constitutionality of the Lent-Kunzman Act. the court assumed
that the State had no affirmative duty to correct in the schools racial imbalance
which had been created by residential patterns .° Nevertheless, it held that the
Lent-Kunzman law was invalid because this statute created an "explicit and in-
vidious racial classification". The court found that with regard of educational
policy in general under New York law, the State Commissioner of Education does

1 Lee v. Nyqufat, 318 F. Stipp. 710 (W.D. N.Y. 1970) aff'd per curtam 402 U.S. 935 (1971).
See discussion infra.

2 Brown v. Beard of Education, 347 U.S. 483 (1954) and cues discussed in part II of
this memorandum.

3 New York Education Law 1 3201(2) (McKinney 1970).
31R 7. Shipp. at 716-17.
Id..,t 717. The court quotes several passages from (then) State Senator Lent in support

of this view.
3 Id. at 714, The court recognized. however, in dictum that a policy to overcome such

imbalance. which was actively pursued by New York State's educational officials prior to
the enactment of the statute considered in Lee was beneficial to the education of majority
and minority children. Id. Moreover, earlier decisions of State and Federal courts upheld
the authority of the state to pursue such a policy even in the absence of any constitutional
requirement. Id. at 715. See also discussion in Section B of this memorandum.
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not need the consent of elected local school boards to implement its policy. Bycreating an exception to the broad supervisory powers of the Conunissioner forthe single category of plans designed to alleviate racial imbalance in the schools,the State made it more difficult for minority persons -to achieve their goals", with-out adequate justification for the differential treatment. The statute thus placeda special burden on minorities based on their race alone
The U.S. Supreme Court affirmed Lec on appeal without opinion (with JusticesBurger, Black and Harlan calling for further argument.)b The Supreme Courtdid however consider a statute very similar in wording to the Lent-KunznianAct and the proposed amendment in North Carolina State Board of Education v.Swann, 402 U.S. 43 (1971). The Court's opinion in this case makes it clear that itwould view this amendment, in the context of de jure school desegregation, as alimitation on the rights protected by the 14th Amendment.
While the litigation involved in Swann v. Charlotte-Mecklenburg Board ofEducation' was in process. the North Carolina legislature passed a law providingin part that: No student shall be assigned or compelled to attend any school onaccount of race, creed, color or national origin, or for the purpose of creating abalance or ratio of race, religion or national origin. Involuntary busing of stu-

dents in contravention of this article is prohibited, and public funds shall notbe used for any such busing."
The operation of this statute, known as the Anti-Busing Law. had been en-

joined by a three judge court. The Supreme Court affirmed. The Court held thatthe statute violated the Federal Constitution insofar as it operated to obstruct
the constitutionally required disestablishment of a dual school system. In dis-
cussing the statute's failings, the court reaffirmed the need for school officials to
consider race in remedying segregation in schools.

The legislation before us flatly forbids assignment of any student on account
of race or for the purpose of creating a racial balance or ratio in the schools. The
prohibition is absolute, and it would inescapably operate to obstruct the remedies
granted by the District Court in the Swann ease. But more important the statute
exploits an apparently neutral form to control school assignment plans by di-
recting that they be "color blind"; that requirement, against the background of
segregation would render iliusory the promise of Brown v. Board of Education,
347 F.S. 483 (1954). Just as the race of students must be considered in determin-
ing whether a constitutional violation has occurred, so also must race be con-
sidered in formulating a remedy. To forbid, at this stage, all assignments made
on the basis of race would deprive school authorities of the one tool absolutely
essential to fulfillment of their constitutional obligation to eliminate existing
dual school systems."

The Court stated also that a prohibition on involuntary school tramporhition
could not stand in the face of the constitutional requirement for desegregation of
the Charlotte school system."
Conclusion

By the adoption of the proposed amendment. the constitutional objections to
statutes such as those of New York and North Carolina referred to above would
be moot. Thus, both Congress and the States would have the authority, which they
now lack, to prevent school desegregation by means of race - conscious pupil as-
signments. Even in the absence of implementing legislation. the amendment by
its own force, would probably make such assignments susceptible to judicial
attack.

The amendment would inescapably have a profound effect on efforts to achieve
school integration. In 'disestablishing de jure dual school systems, the Supreme

SIICII Sp Peini burdens had been held to he unconstttutional by the Supreme Court in the
landmark ease of limiter v. Erickson, .'ins MS.. 355 (1989) which struck down a statute
re:miring fair housing ordinanees, but no other ordinnnees. to be subjeet to local referenda.ter v. Nyealst was followed in Rradicy v. Milliken. 433 P. 2d 597 (1970) (miekigan
Law deigned to obstruet Detroit school board deuegregntion Plan held invalid) ; Ran Franeisro fluifled Mm, District v. Johnson. 92 Cal, Rptr son, 479 r 2(1 869 (1971) (Californiastatute prohibiting involuntary transportation of pupils narrowly construed to ovoid in-
validation as violative of 14th Amendment) and Keyes v. Reboot District Number One,neuter. Colorado. 313 Pt Rupp. 61 (D. Colo. 1970. 445 F 23 990 (10th fir. 1971) cert.granted 40 LW 332; (1972)) (Recision of voluntary desegregation plan by newly eleetel
nntl lntegrition hoard held violation of the 14th Amendment). For further discussion ofKeves. Coe infra n, 34-35.

40`' 1".g. 1 (1971)."N nen qtnt. ti 115-176.1 (Stipp. 1969).
11 402 U.S. 45-46.
127d. nt 48.
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Court has characterized race conscious assignments as "the one tool absolutely
essential" to eliminate dual systems.13 Unless the courts were to construe the pro-
posed :intendment as relating only to assignments made to overcome de facto
selusd segregation, it would seriously hamper or halt further desegregation in
the South.

In actual effect the amendment would bring a halt to and reverse the prin-
ciples which have emerged in the vast five years of school desegregation litiga-
tion. Those developments, which will be discussed in more detail during the course
of this memorandum have been threefold ; first, Ulm de jure segregation is to he
eradicated "root and branch" and that the necessary remedy to de jure segre-
gation must be one which is conscious of the racial composition of the student
body of each school. Second, that de jure segregation is to be found not only in the
south but in the north and other parts of the country, as well, where government
involvement in segregating schools has taken forms other than a statutorily
mandated dual school system. Third, that even where racially imbslanced schools
have not been created by government action, the government, as a matter of policy
should be free to assure an integrated education. Moreover, these remedial prin-
ciples have not been directed solely at schools. They are fundamental principles
which are applicable to the whole range of problems created by denials of equal
protection.

Most of the devices approved by courts under their equitable powers to rem-
edy school segregation would be outlawed by this amendment. Pairing of schools
to achieve racial balance; changes in attendance zones designed to achieve better
racial integration; race conscious selection of sites for new schools and trans-
portation designed to overcome school segregation would be subject to challenge
on the grounds that they involve assignments based on race.

XL SCHOOL DESEOREXIATIONTHE PAST FIVE YEARS

The 1954 Supreme Court ruling that school segregation sanctioned by State
statutes violated the Equal Protection Clause of the Fourteenth Amendment."
was not the end. but rather the beginning of judicial efforts to eliminate dual
school systems. This part of the memorandum will discuss legal developments in
the area of school desegregation which have occurred during the past five years.m
Particular emphasis will be given to the constitutional duty of school officials
to take affirmative measures to desegregate dual school systems and the broad-
ening concept of de jure segregation.

A. Duty to Take .4 ffirmatire Action to Desegregate &Moots

In Milted States v. Jefferson County Board of Education.'" the U.S. Court
of Appeals for the Fifth Circuit ruled that a ,tate has an affirmative duty to
eliminate the effects of de jure or State-imposed, school segregation.17 At issue
In Jefferson, was the constitutionality of school desegregation plans drawn
pursuant to FIEW guidelines. The guidelines were based on free choice of
schools, and in upholding the guidelines the court emphasized that freedom of
choice plans were acceptable only if they actually resulted in integration.0
The decree issued by the Fifth Circuit dictated elements which must be contained
in a free choice plan to assure the existence of a unitary system. These included
mandatory annual exercise of choice, with notice and explanation of the decision
Involved, equalization of School faculties, maintenance of remedial programs,
and desegregation of faculty and staff.

In 1908, the Supreme Court issued its first signifleant school desegregation
ruling involving the procedures used to implement Brown's desegregation require-

Id.
14 prown v. Roan, of I:duration 347 E.S. 483 (1954). (Brown /1. One year Inter.

the Court ordered thnt rndally nondlacriminntory !school systems be created "with all
deliberate speed " Brown v. Board of Mineation. 349 E.S. 294. 301 (1955). (Brown

7 5The diseuasion. however is limited to student desegregation. Not treated la thedesegregation of faculties and stiffs. n less controversinl wren. and one not affected by
the proposed constitutional nmendment. There is n significant body of Inw requiring teacher
denegregation. which is well summarized in Emerson. Maier. and norsen "Penmen!
and flint Right* in the United Rtatra. 1971 Supp. to Volume T. (1971) 70-73 (hereinnfter
cited ns Emerson. 1971 Sum.)

14372 P. 2i1 R3f1 (5h Cir. 19061. aff'd on rehenring en hanc 3140 F. 2d i4R5, cert. denied
soh nom. Caddo Parish School Rd. v. Pelted Staffs, 389 U.S. 840 (1997).

)7372 Ir. 2i1
""Freedom of choice menns thn maximum nmonnt of freedom and clenrly understood

ehnice in a honn fide nnitary system where Sehnols nre not white, schools or Negro schools
just schools." 14. at R90.
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went!' In Green v. School Board of New Kent County,'D the court essentially
adopted the position of the Fifth Circuit. New Kent County, a rural Virginia
County, had operated a total of two schools, one black and one white. In 1965,
the school board adopted a freedom of choice plan.

The Board contended that by adopting the plan, it had desegregated the
school system in compliance with the law, although there was little actual in-
tegration. Using a results test, the court held that the mere existence of a freedom
of choice plan was insufficient, and that Brown 1121 required that dual school
systems be abolished.

School boards such as the respondent then operating state-compelled dual
systems were . . . clearly charged with the affirmative duty to take whatever
steps might be necessary to convert to a unitary system in which racial dis-
crimination would be eliminated root and branch!"

In ruling that mere freedom of choice is impermissible if it does not result
in a "unitary nonracial" school system, the court did not outline what steps a
school board must take to desegregate, hue left to the district courts the respon-
sibility of assessing the effectiveness of desegregation plans. Such plans, the
Court stated, must promise "meaningful and immediate process toward dis-
establishing state-imposed segregation. "" Withovt dictating the means of deseg-
regating a school system, the Green decision clearly mandated that dilatory tac-
tics and tokenism were constitutional violations and that school boards must
take affirmative measures to eliminate de jure segregation.

After the Green riding, many school boards continued to use tactics designed
to avoid full integration in light of the Court's not yet having addressed itself
to the question of what measures a school board must take to produce a unitary
school system, nor having defined "unitary nonracial". Subsequently, the circuit
courts of appeal rejected freedom of choice plans which produced little integra-
tion." The lengthiness of litigation, however, allowed most school boards to use
this system for the 1968-69 school year. School boards then, with assistance from
the Department of Health, Education, and Welfare, were compelled to prepare
desegregation plans utilizing school attendance zones, pairing of schools, busing
of pupils. etc. In addition to rejecting "freedom of choice." circuit courts also
prohibited the use of attendance zones based on racially identified neighborhood
lines and which produced little desegregation!'

In October 1969, the Supreme Court again expressed its intolerance of measures
that either produced less than complete desegregation or delayed desegregation of
school systems. In August of 1969, the Fifth Circuit Court of Appeals had
granted a request by the Department of Health, Education and Welfare to delay
by one year the implementation of desegregation plans for 30 Mississippi school
districts.' When HEW's plans were 'withdrawn, no other desegregation pleasures
were substituted. All of the districts affected would therefore continue using their
old freedom-of-choice plans.

In Alexander v. Holmes County Board of Education," the Supreme Court
reversed the Court of Appeals delay, stating that : . . . continued operation of
segregated schools under a standard of allowing "all deliberate speed" for
desegregation is no longer constitutionally permissible. Under explicit holdings

1 The court had been ..ilent on the question of school segregation for a decade duringwhich time virtually no progress was made in desegregating southern school systems.
U.S. Commission on Civil Rights Southern Desegregation 1966-67" (1967)

24891 US 430 (1968)
21 Supra n.14. See also Cooper v. Aaron 858 U.S. 1 (1958) prohibiting segregation by

virtue of state Executive and Legislative action and ordering immediate desegregation
of the Little Rock, Ark. school system.

22 391 U.S. at 437-88.
r2 Id. at 439
5' F.g. Hatt v. St. Helena Parish School Board, 417 F2d 801 (5th Cir.) cert. denied,

396 US 904 (1969) : U.S. v. Hinds Co School Bd. of Mee.. 417 F2d 852 (5th Mr 1969)
Felder v. Harnett County Bd. of Education, 409 F.2d 1070 (4th Or 1969) ; Walker v.
County School B. of Brunswick County, 413 F.2d 53 (4th Cir. 1969) ; Jackson v. Marvell
School Diet. No. 22,416 F.2d 380 (8th Cir. 1969).

so United States v. Greenwood Municipal Separate School Dist., 406 F.2d 1086 (5th Cir.)
cert. denied, 395 U.S. 907 (1969) ; Henry v. Clarksdale Municipal Separate School OW.
409 P.24 682 (5th Cir.) cert. denied, 890 US. 940 (1969) ; United States v. Indianola
Municipal Separate School Dist., 410 F2d 826 (5th Cir. 1989), cert. denied. 396 U.S. 1011
(1970) ; Brewer v. School Bd. of Norfolk, 397 F.2d 37, (4th Cir. 10681 Clark v. Board
of Education of Little Rock, 426 F.2d 1035 (8th Cir., 1970) ; Monroe v. Board of Cornnt'rs
Jackson, 427 F.2d 1005 (6th Cir. 19701.

r7R. V. Hinds Co. School Board 417 P. 2d 852 (5th Cir. 1969).
ri 396 U.S. 19 (1969).
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of this Court the obligation of every school district is to terminate dual school
systems at once and to operate now and hereafter only unitary schools."

In Swann v. Charlotte-Mecklenburg Board of Education,* the Supreme Court
for the first time considered the type of remedial action needed to create a
unitary school system. The district court had appointed an expert to prepare a
plan for desegregating the Charlotte-Mecklenburg school district. This plan, which
the district court ordered implemented, went much further than the school board's
plan toward achieving racial balance throughout the system." The plan, as finally
approved by the district court and circuit court of appeals necessitated extensive
busing of students." Iii upholding the expert's plan, the Supreme Court not only
reaffirmed the duty of school boards to take affirmative measures to eliminate dual.
school systems, but attempted to outline the type of actions to be taken." The
guidelines issued by the court dealt wtih four methods commonly used to
desegregate school systems :

1) Racial quotas. the Court ruled, may be used as part of the remedy for elim-
inating school segregation.

2) One -race schools are permitt( d in a district if there are only "some small
number"33 of them and if they are shown not to be part of de jure segregation.
The Supremo Court emphasized that district courts and school authorities must
attempt to eliminate such schools. There is a presumption against the constitu-
tionality of these schools, and the school authorities have the burden of pro-
viding "that their racial composition is not the result of present or past discri-
minatory action on their part. ""

3) School Attendance Zones may be redrawn in order to eliminate segregated
schools. Racially neutral assignment plans may often be inadequate to achieve
desegregation. Zones need not be contiguous, nor must they result in students
attending "neighborhood schools", if they are designed with the purpose and
effect of achieving nondiscriminatory assignments.

4) Transportation of students was treated gingerly by the Supreme Court.
Noting that "[bins transportation has been an integral part of the public school
system for years"," the Court stated that ordering of busing is a proper remedy
in school desegregation cases. The test of how much busing is permissible is
essentially one of reasonableness : An objection to transportation of students
may have validity when the time or distance of travel is so great as to either risk
the health of the children or significantly impinge on the educational process."

The Swann decision, ,..ithough it leaves many issues untouched, is a major
contribution to the law of school desegregation, in that it sustains the power
of the district courts and school authorities to take strong measures, including
those based specially on the race of students, to eliminate de jure segregation."

B. Judicial Challenges to Race - Conscious Remedial Action

In 1967, the U.S. Commission on Civil Rights analyzed the many cases which
challenged the right of State and local school officials to achieve school desegrega-
tion in the north and south by student assignment based on the race of pupils
involved. The Commission concluded that : The Courts consistently have upheld
actions at the State or local level designed to eliminate or alleviate racial
imbalance in the public schools against the charge by white parents that it is
unconstitutional or unlawful to take race into consideration."

Id. at 20.
22 402 US 1 (1071).
40 311 F. Stipp 26.5. (W.D. N.C. 1070).

431 F2d 138 (4th Cir. 1970).
The problems encountered by the district courts and courts of appeals make plain

that we should now try to amplify guidelines. however incomplete and imperfect, for
the assistance of school authorities and courts." 402 118 at 14.

33 Id. n i.
'I M.
a, Id. at 29.
36 Id. at 30-31.
al In a companion case. Davin v. Board of School Commisnioner3 of Mobile County,

402 US 33 (1971), the Supreme Court refused to uphold the desegregation plan of Mobile,
Ala. beenuse it treated the predominantly Meek eastern section of the metropolitan area
as an isolated area requiring no busing to desegregate its elementary schools, all of which
were over 90% black. The Supreme Court remanded the case to the Circuit Court of
Apneals with instructions to consider non-contiguous zoning and busing in order to
fashion an effective desegregation decree.

33 U.S. Commissioa on Civil Rights Racial Isolation Public Schools 234(1967).
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Remedying de jure segregation
In two recent school desegregation cases, the Supreme Court explicitly affirmed

the authority of school boards to consider the race of pupils in desegregating
de jure school districts. In McDaniel v. Barred,* the Court reversed an injunction
against a school desegregation plan, granted by the Supreme Court of Oeorgir.
because it treated students differently on the basis of race. Chief Justice Burger.for the Court, found that: The Clarke County Board of Education, as part of
its affirmative duty to disestablish the dual school system; psoperly took into
account the race of its elementary school children in drawing attendance lines.
To have done otherwise would have severely hampered the board's ability to
deal effectively with the task at hand."

Justice Burger then referred to the affirmative duty of school boards to elimi-
nate racial discrimination required by Green: In this remedial process, steps
ruling involving the procedures used to implement Brown's desegregation require-.
their race" ... Any other approach would freeze the status quo that is the verytarget of all desegregation processes."

In Swann v. Charlotte- Mecklenburg Board of Education* the Supreme Court
considered two specific remedial measures that involved assignments which take
race into consideration. One was the use of racial quotas in each school, towards
which desegregation efforts should be aimed. The Court held that a court couldnot revire, as a matter of constitutional right, any particular degree of racial
balance in each school. In this case. however, the mathematical ratios were used
as a "starting point in the process of soaping a remedy, rather than an inflexiblerequirement,' Such a use of racial ratios constituted a permissible equitable
remedy for the circumstances of the case.

The Supreme Court also considered the legality of the system of selection of
attendance areas used by the district court to disestablish the dual school system.
This system was clearly designed to transfer students on the basis of race. The
Supreme Court discussed in some detail the need for such remedial measures:

Absent a constitutional violation there would be no basis for judicially order-
ing assignment of students on a racial basis. AU things being equal, with no
history of discrimination, it might well be desirable to assign pupils to schoolsnearest their homes. But all things are not equal in a system that has been
deliberately constructed and maintained to enforce racial segregation. The re-medy for such segregation may be administratively awkward, inconvenient, andoven bizarre in some situations and may impose burdens on some ; but all awk-
wardness and inconvenience cannot be avoided in the interim period when reme-
dial adjustments are being made to eliminate the dual school systems,

. . . "Racially neutral assignment plans proposed by school authorities to a
district court may be inadequate . such plans may fail to counteract the continu-
Inc effects of past school seTregation resulting from discriminatory location of
school sites or distortion of school size in orderto achieve or maintain an artificial
racial separation. When school authorities present a district court with a 'loaded
game board,' affirmative action in the form of remedial altering of attendancezones is proper to achieve truly nondiscriminatory assignments. In short, an
assignment plan is not acceptable simply because it appears to be neutral."
Remedying Racial Imbalance

Lower court decisions have (affirmed in some cases by the Supreme Court)"
affirmed the power of school officials to overcome de facto segregation, even
though such action, unlike the steps taken in Steam, has not been held to be
constitutionally required.

The power of the State to undo the effects of school segregation has been
broadly defined in other decisions. In Jenkins v Tnititohip of Morpla isichoof,
MOW. No. A-117 (June 25. 1971)"" the Supreme Court of New Jersey stated that
the State Commissioner of Education had the power to ignore district boimda-
ries to effectuate school integration."

a>402 US 39 (1971).
" m. at 41.
41 Lt.
a 44? 11S 1 (1971).
48 re. at 25.
" M. at 25
"Lee v. Bygulot. supra n. 1 and School Committee of Boston v. Board of Education,infra at n. 21.

Cited in Emerson, 1071 Snap. at 70-50,
ffnwever, distrirtinc by the State which hn.i the effect of blemish:: racial imbrihincebut was dictated by lecitimite ennsiderntinns rnrelatrd to race was onheld in Wright v.Emporia City Council, 442 F.2d 570 (4th Cir. 1071) and Spencer v, Kutner 502 F. %me.1235 (D.N.J...971),
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State laws designed to overcome racial imbalance in the schools have generally
been upheld as legitimate exercise of the State's police power. The Atasisachuetts
Racial Imbalance Act" which requires the withholding of State funds from dis-
tricts which do not. prepare and implement plans to eliminate racial imbalance,
was held constitutional in School Coinnuttec of Boston v. Board of Education."

Under the Illinois statute upheld in Tome,: v. Board of Education Waukegan
City School District No. the Illinois Superintendent of }Awn on has issued
stringent regulations requiring every school district to achieve approximate racial
balance in each school. corresponding 15 percent to the racial composition
of the school district. 'rho regulations provide for State and Federal fund cutoffs
for non-compliance. They have not yet been subject to judicial challenge."

C. Dc Jar' r. De Facto Segregation

The distinction between de jure school segregationthat imposed by lawand
de facto segregationthat which is not the result of State law or purposeful
discrimination by school authoritiesis one that has been drawn by the courts
in defining the type of school desegregation prohibited by the Fourteenth
Amendment." School desegregation rulings in the past few years. however.
have construed almost all forms of school segregation as do jure or have rejected
the de facto concept with increasing frequency. The effect of these eases is to
minimize the significance of the dc jurcde facto distinction.
1. The Distinction

The argument that only legally sanctioned school segregation violates the
Constitution is based on the Supreme Court's ruling in Brown v. Board of
Education 1.63 There, the cases before the Court all challenged state sponsored
and required segregation and therefore the holding only reached de jure
segregation. The language of the Court does not explicitly limit the holding of
Brown to state-compelled segregation. The stated rationale of Brown reached
all forms of racial isolation in education, and the role of the state in segrega-
ting students was not emphasized in the wording of the opinion; Segregation
of white and colored children in public schools has a detrimental effect upon the
colored children. The impact is greated when it has the sanction of the
law ; ..." (Emphasis added)

The Court concluded "that in the field of public education the doctrine of
`separate but equal' has no place. Separate educational facilities are inherently
unequal." "

To date, the school desegregation cases which hve reached the Supreme
Court have all originated in States which had officially sanctioned segregation
at one time. The court has not heard a so-called "de facto" school ease," andthere has been disagreement among the circuit courts of appeal whether the
Equal Protection Clam e of the Fourteenth Amendment imposes a duty upon
school officials to correct adventitious segregation.

Four courts of appeals have held that there is no such duty." These rulings

0 Mass. Gen. LAWS. Ch. 71 Sec. 37D (1965).
"352 Mass. 093, 227 N.E. 2d 729 (1907) app. dim. 389 U.S. 572 (1968).
1439 III. 2d 593, 237.E. 2d 498 (1908)." DArticle "Illinois Desegregation Law is One of the Stiffest" Washington Post, Dec. 13,1971.
" The leading defining case defining de facto segregation is Bell v. School City of Gary

213 F. Stipp. 819, (N.D. Ind.), Aff'd, 824 F. 2d 209 (7th Cir. 1963), cert. deneld
924 (1904) where adventitious segregation In the schools of Gary Ind.racially Im-balanced because of the application of a neighborhood school policy in the context ofracially segregated housing patternsyeas challenged. The law does not require, saidthe court, that a school system developed on the neighborhood school plan, honestlyand conscientiously constructed with no intention , to segregate the races, must 5e . .abandoned because the resulting effect is to have a racial imbalance in certain schbolswhere the district is populated almost entirely by Negroes or whites." See also. Gilliam v.School Board (Hopewell), 345 F. 2d 825 (4th Cir.), vacated and remanded on othergrounds, 352 U.S. 103 (1905) ; Deal v. Ci»einati Board of Education, 369 P. 2d 55 (0thCir. 1900). Downs v. Board of Education (Kansas City), 330 F. 2d 988 (10th Cir. 1964),cert. denied, 880 U.S. 914 (1965).

Sam n. 14.
% 347 U.S. 494.
%In 1958. the Supreme Court expressly prohibited echo, segrogation resulting fromstate executive, as well as legislative. action. Cooper v. Aaron 858 U.S. 1 (1958).%However, in January 1972, the Court g.anted certiorari to Keyes v. School DistrictNo. 1. Denver, Colorado, supra n. 8, a ease involving de facto segregation in the DenverSchool system. (See discussion, infra.)
"Supra a. 52 p. 22.
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were all made at least six years ago, and at least one Circuit Court of Appeals, the
Sixth, has changed its position on the issue of de facto segregation."
2. Abandonment of the De Facto Concept

During the past five years lower Federal court decisions have virtually nullified
the distinction between de jure ar'1 de facto segregation by expanding the de jure
concept to include activities which sel:eral years ago would have been termed
de facto.

Rather than rejecting the concept of de facto segregation. courts continue to
hold that only de jure is forbidden by the Fourteenth Amendment. However,
courts have used factual analyses of the discrimination before them to find that
almost all forms of school desegregation are de jure, and therefore in violation
of the Constitution.

The most prevalent form of school segregation, other than that imposed ny law,
is segregation which results from racial residential patterns. As early as 1961. a
Federal district court held that the New Rochelle, N.Y. school board 'could not
maintain a segregated school system which was based on raeir.l residential
districts" The cowl noted that prior to 1949, school attendance zones had been
gerrymandered to isolate black children within one school, and that the school
board's failure to take affirmative measures to eliminate segregation was a viola-
tion of the Fourteenth Amendment. The court relied heavily on a broad interpre-
tation of Brown, stating that it was premised on the inherent inequality of
segregated education, rather than on the illegality of a state-operated dual school
system.

Other Federal courts have been slow in adopting the view expressed in Taylor.
It was not until 1967 that the position that a school board cannot purposefully use
residential segregation as a basis for racially-designed school attendance zones
became more widely accepted.

One of the first circuit courts of appeals to adopt this position was the Fifth.
In U.S. v. Jefferson Co., Board of Educ., the court characterized segregation in
the South which results from residential patterns as "pseudo de facto." It stated
Here school boards, utilizing the dual zoning system, assigned Negro teachers to
Negro schools and selected Negro neighborhoods as suitable areas in which to
locate Negro schools. . . . Segregation resulting from racially motivated gerry-
mandering is properly characterized as "de jure" segregation. See Taylor v.
Board of Education of the City of New Rochelle, S.D., N.Y. 1961, 191 Supp. 181.

The courts have had the power to deal with this situation since Brown I. In
Holland v. Board of Public Instruction of Palm Beach County, 5 Cir. 1958, 258
F. 2d 730, although there was no evidence of gerrymandering as such, the court
ff. NI that the board "maintained and enforced" a completely segregated system
us. the neighborhood plan to take advantage of racial residential patterns."

Affirmative use of exclusionary residential patterns as a basis for pupil assign-
ment was also struck down in Hobson v. Hanson." There the Federal District
Court for the District of Columbia found that the District's use of neighborhood
school policy as modified by the use of optional transfer zones designed to permit
white students living in racially mixed neighborhoods to escape to an all white
or majority white schools violated the Fourteenth Amendment.

School boards have argued that they have no obligation to correct a "de facto"
system inherited from their predecessors. This contention was rejected in U.S. v.
School District 151 of Cook Co.

The district operated six gra-nmar schools. Two located in a predominantly
Negro area of Cook County called Phoenix, had "about 99% Negro" enrollment

according to the court's findings. The other four schools were located in areas
outside of Phoenix which were "almost exclusively" white.

The court of appeals affirmed findings that defendants "inherited from their
predecessors a discriminatorily segregated school system which defendants subse-
quently fortified by affirmative and purposeful policies and practices which
effectually rendered de jure the formerly extant de facto segregation."N These

S' The Sixth Circuit, in Davie v. Dia. of Pontiac 443 F.24 578 (6th Cir. 1971), distin-
guished Deal v. Cincinnati .55. of Edw., Supra n. 52, on factual grounds and, in effect,

ordered the school board to overcome the effects of what would have been termed de facto
e plate earlier.seVeginV viz. Et& of Rano. of the City of New Rochelle School District, 191 F. Supp. 181

(S.D. NY 1961), 294 F.2d 36, eert. denied, 868 VS 940 (1961).,

so 372 F. 24 836, 876 (5th Cir., 1966,.
01269 F. Supp. 401, 403, 499 (DCO 1967) ; aff'd sub. nom. Snuck v. Hobson, 108 F. 2d

175 (D.C. Clr. 1989).
01404 F. 2d. 1125 1125 (7th Cir., 1968).

Id. at 1181.
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policies and practices included drawing of attendance zones. busing of pupils, and
the formulation of a plan to restructure the school district. The court held that
the Board's conduct constituted a violation of the Fourteenth Amendment.

Other decisions have gone further, and adopted an "effects" test, holding that
the use of a neighborhood school plan, even without racially discriminatory mo-
tives, is unconstitutional if such plan results in a high degree of segregation.
One of the issues in Brewer v. School Board of City of Norfolk, Va." was the
gerrymandering of high school attedance zones. The circuit court of appeals, in
remanding the case to the district court, instructed it to determine

nether the racial pattern of the districts results from racial discrimination
with regard to housing. If residential racial discrimination exists, it is immaterial
that it results from private action. The school board cannot build its exclusionary
attendance areas upon private racial discrimination. Assignment of pupils to
neighborhood schools is a sound concept, but it cannot be approved if residence in
a neighborhood is denied to Negro pupils solely on the ground of color."

In U.S. v. Board of Education, Independent School District No. 1, Tulsa Co.,
Okla.," the court found that residential segregation in Tulsa was partially the
result of the rse of restrictive covenants prior to 1954. The imposition of a neigh-
horfrn I school policy upon this residential pattern was one of the grounds on
which the school system was found to violate the Fourteenth Amendment. The
court dismissed the relevancy of school officials' intent in designing the neighbor-
hood f4c)lool policy

Before the "good faith" of the school administrators becomes constitutionally
relevant, it mast first be shown that the neighborhood plan has evolved from
racially neutral demographic and geographical considerations."

Relying on Brewer, the court held that the attendance zones were discrimina-
tory from their very inception."

Ltreer and Tulsa go very far in broadening the de facto concept, and, in effect,
make die dichotomy between de jure and de facto much less meaningful. First,
they hold that the discrimination involved need not be that of the school board.
Second. even private discrimination, if it is relied Upon in good faith by a school
hoard becomes de jure in the sense that it falls within the ambit of the Four-
teenth Amendment.

Davis v. City of Pontiac" is similar to District 151 in its approach to the ques-
tion of de facto segregation, yet it also relies on results rather than intent. The
district cram found that attendance zones and school construction were used in
conjunction with existing residential segregation with the result of perpetuating
a segregated school system. As a result, the school board was practicing de jure
segregation:,

Sins of omission can be as serious as sins of commission. Where a Board
of Education has contributed and played a major role in the development and
growt1 of a segregated situation, the Board is guilty of de jure segregation.
The fhzt that such came slowly and surreptitiously rather than by legislative
pronouncement makes the situation no less evil."

In upholding the ditrict court, the court of appeals distinguished its earlier
de facto ruling. It cited Deal v. Cincinnati Board of Education" for the prop-
osition that a school district does not have a duty to act affirmatively to
eliminate racial r.egregat ,n1 which is "not attributable to stliool policies or
pro-tices and is the resalt of housing patterns and other forces over which
the school administration had no control. "" Here, however, there was a "quan-
tum of official discrimination" sufficient to make the 14th Amendment applicable.

The involvement of the school board in Davis with the segregated housing
patterns which resulted in racially isolated schools was not greater than that
of a school board in most areas. Although paying lip service to the de facto-
de jure distinction, the Davis court's definition of impermissible conduct is
stricter than that of Brewer or Tulsa, which forbid reliance on private residen-
tial segregation in drawing school attendance zones.

44 397 F. 2d. 37 (4th Cir. 19681.
45 I d . nt 41-42.
6, 429 F 2d1253 (10th Cir. 1970).
r 14. at 1258.
44 Id, tit '1259.
ea 309 F Snnp. 734 (1). Mich. S.D. 1970), aff'd 443 P.2d 573 (8th Cir. 1971), cert. den 404

U.S. 913 (1971).
To Id. .at 309' F. Sapp. 741-42.
71 Supra, n. 52.
'22443 F. 2d.573 at 1175.
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In Bradley v. The Rehm)/ Board of the City of Richmond." Judge Merhige
found that the City of Richmond and the adjoining counties ha '4:gaged in
de jure discrimination. The practices to which he referred as constituting de
jure segregation were reliance on private discriminatory housing patterns,
school construction and drawing of attendance zones, among others. The court.
relied heavily on Brewer, Davis, Tulsa and similar eases. Although the relief
ordered in the Richmond case, the consolidation of three school districts, was
novel, the reasoning through which de jure segregation was found was very
traditional.

There are several recent cases which suggest that a distinction between de
facto and de jure segregation is not legally valid. although none explicitly holds
that there is a constitutional prohibition against de facto segregation. The court
in the Hobson ease set out the evils of segregation, whatever its cause, de facto
or de Poe. Relying on Brown I, it asserted that separation is inherently unequal,
that de facto segregation harms minority group children, and that the Con-
stitution requires the court to make a "diligent judicial search for justification. ""
for it. The court found no adequate justification for the existence of de facto
segregation and ordered the school board to make use of alternatives and
remedies to counteract its evils. The Hobson case is not as novel as it first ap-
pears, however. The District of Columbia had maintained a dual school system
until 1954, and Judge Wright's de facto segregation would therefore be in-
cluded within the ambit of de jure as it has been interpreted by many courts.

In Spangler v. Pasadena City Board of Education.'" the court did not spe-
cifically discuss the constitutional violations of segregation as either de jure or
de facto. In fact. the conclusions of law blur this distinction. The court merely
concludes that Brown I held that separation is inherently unequal : separation
deprives minority students of their constitutional rights. The use of the neigh-
borhood school concept and the policy against crosstown busing were means by
which the school board perpetrated violations of the Fourteenth Amendment.

The Supreme Court recently grunted certiorari in a Denver, Colorado school
case in which a central issue is the extent of a court's power to order elimination
of so-called de facto segregation. The lower court opinions illustrate the present
ambiguities of the de facto controvers3.

In Keyes v. School District No. 1, Denver, Colorado," the rescission of a
voluntary desegregation plan for some Denver schools, those in the Park Hills
area of the city, by a newly elected anti-integration board was held to be an
act of de jure segregation. In ruling on a motion for preliminary injunction
barring implementation of the rescission, the court found that the usual inno-
cent characteristics of de facto segregation, e.g., site selection, attendance zone
boundaries, school construction, assignment of teachers, and the like, had been
used willfully by the Board of segregate, and were therefore de lure.

In a subsequent ruling on the merits, the court carefully drew a distinction
between de jure and de facto segregation. On the issue of de jure segregation
in the Park Hills schools, the court found again for the plaintiff and barred
rescission of the plan. The court refused to find de jure segregation in the oper-
ation of Denver schools in other areas of the city, however, and ruled that it
did not have the authority to order total school desegregation because neither
the Supreme Court nor the 10th Circuit had held that de facto segregation
violates the Constitution."

The district court attempted to define de jure segregation in its opinion and
construed it fairly narrowly. The elements of State-imposed segregation which
the court said must be proven (and were not in this instance) in order for it to
be de jure were: purpose to segregate, segrertory result, present segregation,
and causal connection between present injury and past discrimination."

In affirming the lower court on almost all points, the Circuit Court of Appeals
adopted the position that state-imposed racial segregation in the schools violates
the Constitution only if it is purposeful. The burden, ruled the court, is on the
plaintiffs in a school desegregation case to prove that the segregation was caused
by intentional state action. Absent such a showing, the court felt it had no power
to order desegregation of the city's schools. It refused to hold ilat "Denver's

13 Civil No. 2253. (E.D. Va. Richmond Div., January 15, 1972).
" 269 F. Stipp. 406, 508. (DDC 1987), aff'd. sub. nom. Smock v. Hobson, 408 P. Di 175

(D.C. Cir. 1060)
7: 211 P. Supp. 501 (C.D. Cal. 1970).
74 303 F. Rupp. 279 (D. Colo. 1969), Supplemental Findings and Conelaftions, 108 P.

Rupp. 2S9 (D. Coto. 1969).
" Keyes v. Rehool District No. f of Denver Colo., 818 P. Stipp. 61 (D Colo., 1970).
II Id at 74-75.
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neighborhood school policy is violative of the Fourteenth Amendment because
it permits segregation in fact."

In agreeing to hear the Keyes case, the Supreme Court will have to grapple
with the ;slue of the distinction between de facto and de jurc segregation. In
Swann v. Charlotte - Mecklenburg Board of Education. Chief Justice Burger was
careful to limit the ruling to "State enforced separation of races in public
schools". or the dual school system :

We do not reach in this case the question whether a showing that school
segregation is a consequence of other types of state action, without any dis-
criminatory action by the school authorities. is a constitutional violation requir-
ing remedial action by a school desegregation decree. This case does not present
that question and we therefore do not decide it.°

In Keyes the Court will be faced not only with the question of the necesstiy of
discriminatory intent as a precondition to a violation of the Fourteenth Anubud-
ment. Additionally, it will have to define the duty which a school board has, if
any, to overcome racial imbalance in the schools which is not the direct result
of official purposefully racial discritnination.

D. Equalization of School Financing

The two recent decisions which came closest to finding governmental respon-
sibility for purely de facto segregation, Keyes and Hobson, emphasized the physi-
cal inequality of majority and minority school facilities in Denver and Wash-
ington. D.C.

An important and somewhat parallel development during the past few years
has been the increasing number of challenges to the unequal manlier in which
states finance public schools. This issue relates to school desegregation insofar
as one of the aims of school integration IP to provide equality of education re-
gardless of race °3 However, this development in no way obviates the need for
school desegregation either as a legal or as a practical matter.

The principal case dealing with inequality in school finances is Serrano v.
Priest, 487 P. 2d 1241 (Sup. Ct. Cal. 1971). In Serrano the Supreme Court of
California held that the state's system of financing public schools, which is simi-
lar to that of most states, violated the Equal Protection Clause of the Constitu-
tion. Public schools were financed principal]; through local property taxes, raised
by each school district, and were supplemented by state funds consisting of flat
grant per child plus equalization aid. This system resulted in school expenditures
in 1988-69 ranging from $577.49 eer pupil in one of the poorest districts to $1,-
231.72 in one of the richest. These inequalities resulted mostly from the wide
disparity in the value of taxable property in each district. For the same school
year the poorer district mentioned above had a property tax of $5.48 per $100 of
assessed valuation, while the wealthy one taxed at a rate of only $2.38 per $100.
The California Supreme Court concluded that a fundamental right of poor citizensthe right to equal educationhad been abridged without compelling
justification.°

Inequalities in school financing have generally had an adverse effect on minor-
ity children who tend to reside disproportionately in poorer school districts which
cannot spend as ranch on schools as mere affluent areas. For example, in a recent
New Jersey case, the court found that the state's disparities weighed heavily
on black and Puerto Rican families.°

Nevertheless. the equalization of per pupil expenditures may work to the
disadvantage of minority schools in some cases. Large urban centers often havehigher per pupil expenditures (and costs) than rural or suburban districts and
equalization may be to their disadvantage.° Secondly, available studies show

19 Keyes v. School District No. 1. Denver, Colo., 445 P. 2(1 990, 1004 (10th Cir. 1971).so 402 113 1. 23 (1971). Although the Chief Justice was careful to characterize Swannas a traditional de fare case. the district court opinion dkcussed the patterns of racialresidential segregation, documenting the involvement of local, State and Federal govern-ments in the settlement patterns. The district court found that the school board hadlocated schools and assigned pupils on the basis of these housing patterns, and that"now is the time to atop acquiescing In those patterns" 300 P. Supp. 1358, 1305-68, 1372.(W.D.N.C. 19691.
m Hobson v. Hansen, supra at 31-32 and Keyes v. School District No. a, supra. at 33-34.m Other eases reaching similar conclusions are Van Duna,* v. Hatfield, No. 3-71 Civ 243(D. Minn. Oct. 12. 1911, and Rodriquez v. San Antonio Independent School District, Cir.

Action 05-175-8A. W.1) Texas, Dec. 23. 1971.
A, N.Y. Times, :tan. 20, 1972. While Jersey City, Paterson and Camden spent under $900per ,rear per pupil, suburban expenditures were as high as $1.454.

Por example, Newark has a per pupil expenditure rate of $1,121less than therichest districts, but more than the poorest. Id.
80-449-72------14
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that per pupil school expenditures bear far less relationship to student achieve-
ment than one would expect.''' The role played by the composition of the student
body seems to be far more determinative of achievement?' Insofar as racial
interration brings about socio-economic integration, it seems to be more important
than money in furthering the improvement of the education of minority pupils
who are now attending low income area schools.s' But most importantly, equaliza-
tion of finances does not reach the issue faced by Brown v. Board of Education
that in a society, in which one race has b "en stigmatized as inferior by the
majority, segregation by race itnprints that stigma an the young. Only the inte-
gration of education can directly overcome the harm thus created.

ATTACHMENT

RACE CONSCIOUS REMEDIES IN FIELDS OTHER THAN EDUCATION

Race conscious policies are an essential element of achieving equality for
Negroes and other minorities. Such measures are used for three different purposes,
each one of which is essential in carrying out the purposes of the equal protection
clause.

I. MEASURES NECESSARY TO REMEDY THE CONSEQUENCES OF ILLEGAL DISCRIMINATION

As the United States Supreme Court expressly stated in North Carolina
Board of Education v. Swann, race conscious remedies are an "essential tool"
in undoing illegal school segregation, and, therefore, forbidding such remedies
would have the practical effect of repealing Brown.'

Race conscious remedies are an essential part of undoing illegal discrimina-
tion in all areasnot merely in education. Thus, for example, the courts fre-
quently require race conscious recruitment policies as the remelt' for illegal
employment discrimination. In Local 53, Asbestos Workers v. Vogler. 407 F.2d
1047 (5th Cir. 1969), the Fifth Circuit upheld an order requiring a labor union
to provide for future referral of blacks on an alternating basis with whites.
Comparable relief was recently upheld by the Eighth Circuit in Carter v.
Gallagher, Civ. No. 71-1181, decided January 7. 1972 (8th Cir. en bane).

The thread which runs through these cases is the finding thatas the Supreme
Court stated in North Carolina Board of Education v. Swam, the remedy for
discrimination against a class must include compensatory relief for that class.
Therefore, measures which seem discriminatory on their face, in fact are found
upon examination to be necessary to correct the consequences of past discrim-
ination.

The above cases pertain to hiring and recruitment. Race conscious remedies
for violation of Title VII of the Civil Rights Act of 1964,3 which forbids employ-
ment discrimination of course have been required in other contexts as well,
such as undoing the effects of discriminatory promotion practices. See, e.g.,
Papermakers and Paperworkers, Local 189 v. United States, 416 F.2d 980
(5th Cir. 1969), cert. den. 397 U.S. 919 (1970) ; Quarles v. Philip Morris, 279
F.. Supp. 505 (E.D. Va. 1968).

The same principle is equally applicable in relation to housing discrimination.
Thus, for example, in Gautreaux v. Chicago Housing Authority, 304 F. Supp.
736 (N.D. Ill. 1969), the court required that the Chicago Housing Authority
cease to place public housing principally in areas of minority concentration, as
a remedy for past discrimination in the location of public housing units. Here
again, a race conscious remedy was found necessary to undo the mischief of past
racial discrimination.

IT. MEASURES NECESSARY TO PREVENT THE. FUTURE OCCURRENCE OF ILLEGAL
DISCRIMINATION

In an enormous range of contexts "color-blind" polices virtually assure dis-
crimination. The teaching of those court decisions which have found that Northern
style school segregation is unconstitutional is that passive acquiscence may
produce segregation just as surely as expressly discriminatory policies.

15 See "The Equal Protection Clause in Public Education" by F. Schoen le, in 71 Co lum.
L. Rev. 1855, 1878-1888(1971) for a comprehensive review of current research and
findings.j4.

rEqualization can of course facilitate integration by lessening the disparities betweenschools attended.
Rea supra at 6

242 U.S.C. 2000(e)
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The need for race conscious affirmative measures to prevent the occurrence
of discrimination in other contexts has been demonstrated by many court
decisions.

In the field of employment, the Supreme Court recently held that the actual
effect of employment practices, procedures and tests upon minorities is the
concern under Title VII, and that it is no defense that the employer was not
aware of, or did not intend, discriminatory effects. Griggs v. Duke Power Co.,
401 U.S. 424 (1971).

Another example from the employment field is the race conscious affirmative
action required of Federal contractors under Executive Order 11246. The Order
requires careful continuing assessment of the impact of employment practices
upon minorities, and programs designed specifically to recruit and upgrade
minorities.

In tae field of housing, it is no less sear that cotor-ldind policies may lead
to discriminatory consequences. For example, in Norwalk C.O.R.E. v. 1'ortralk
Redevelopment Agency, 395 F.2d (2d Cir. 1968) the Second Circuit found that
where the renewal authority failed to take steps to neutralize the effects of
private housing market discrimination upon minority displaees, it would itself
be engaging in discrimination as to the persons displaced Similarly, in Kennedy
Park II lines Ann. v. Cty of Lackawana, 31S F. Supp. 699 (W.D. N.Y. 1970),
affd, 436 F.2d 108 (2d Cir. 1970), cert. den., 401 U.S. 1010 (1971), the court
overturned certain restrictive zoning ordinances noting that deprivation of
equal housing opportunity may occur "by sheer neglect or thoughtlessness" as
well as by conscious design.

Yet another instance of the need for race conscious scrutiny of the actual
effects of actions arises in the field of voting. In Gaston County r. United States.
395 U.S. 285 (1969), the Supreme Court struck down "fair and impartial" ad-
ministration of voter literacy tests on the grounds that their practical conse-
quence was to discriminate against Negroes who had been relegated to inferior
schooling over the years. Color-blind use of literacy tests, the Court held, "would
serve only to perpetuate these inequities in a different form." Id. at 297.

III. MEASURES NECESSARY TO OVERCOME RACIAL INEQUALITIES

The school desegration measures adopted by New York, Illinois, Massachu-
sets and many school districts around the Nation, are premised on the view that
school segregationwhether or not illegalshould be remedied in order to help
secure equality for minorities. Such measures as these, again, have been paralleled
by race conscious measures in a variety of other fields, similarly aimed at
undoing racial inequalities.

It should be noted first that such remedial measures are a proper means of
fulfilling the promise of the equal protection clause. Thus, in Katzenbach v.
Morgan, S4 U.S. 641 (1966), the Supreme Court held that it was a valid exercise
of Congress' authority under the equal protection clause,, to forbid application
of English-literacy voter tests to persons schooled in Puerto Rico. This pro-
vision of the Toting Rights Act. the Court held, was plainly adopted to furthering
the aims of the equal protection clause since it would be "helpful in gaining
nondiscriminatory treatment in public services for the entire Puerto Rican
community," Id. at 652.

A variety of other steps have been taken by the Federal Government responsive
to the specific needs of minorities. In the field of business and manpower, for
example, the special needs of minority businessmen have received attention in
Federal procurement policies as well as in special minority business programs.
With respect to manpower, the disadvantaged position of minorities is reflected
in the very definition of "disadvantaged," which, for manpower program pur-
poses, includes membership in a minority group among the indicia of disad-
vantaged.

In the field of housing and urban development, Congress has recognized the
need to overcome patterns of racial concentration, and HUD has responded on
a variety of fronts with requirements that recipients of developmental assistance
take remedial measures. In connection with water and sewer, and open space
grants, for example, Jurisdictions must deliberately plan to assure that minorities
are able to secure adequate housing opportunities throughout the metropolitan
area. Also, in the location and the marketing of Federally assisted housing, HUD
has made clear that "neutral," "color-blind" policies are unaccentable since, too
often. their pra?tical effect is to adopt and perpetuate existing discriminatory
patterns.



198

In a broad range of fields, Federal, State and local governments have been re-quired by the courts to adopt, or have voluntarily adopted, measures which arebased on express recognition of the historically unequal position of minorities.and of the need for special corrective action to overcome such inequalities.
Such measures are not unfair and discriminatory. On the contrary, given thehistory of discrimination and disadvantage in which they are set, they are essen-tial in order to secure equality.
In the presence if disadvantage, to forbid effective race conscious remedy isto repeal the equal protection guarantee. The effect of the proposed amendment.

thus, would be that the field of public education would stand alone, as the one fieldin which inequality is to be condoned and perpetuated.
Mr. HESBURGII. Over the years strong national leadership has pros-enessential in guaranteeing the constitutional right of racially nondis-

criminatory schooling. The proposed constitutional amendment not
only places the Congress against school integration and reverses thegains made in this area, but would strip away the constitutional right
of all children of whatever race or ethnic background to equal educa-
tional opportunity, and an equal place in society.

On its face, this amendment seems to embody a neutral principle
no child shall be assigned to any school on the b.asis of his color.

In the context in which it is proposed, it can have no other effect than
to outlaw all of the remedies which have been found effective to de-
segregate schools. Although proponents of the amendment have stated
over and over that what they opopse is extensive busing. their attackreaches just about every form of remedy which brings black andwhite children together in a school.

Let me cite for you those remedies that, school boards. superintend-
ents. edicators, and Federal judges have been implementing in district
after district for the past two decades, and which would be outlawed by
passagJ of this amendment.

Af,er enactment of this amendment, there could be no pairing of
schools, even nearby schools, for integration.

There Could be no closing of segregated schools of inferior quality
in order to integrate their student bodies.

For the same reasons. there could be no transfer provisions that allow
a child whose race is in the majority to transfer to schools in which
his race is in the minority.

There could be no redrawing of attendance lines to desegregate
schools, no matter how fair or equitable such lines might be to all
children in the district.

There could be no busing of children for desegregationwhether
the bus trip takes 5 minutes or 30.

Finally, this amendment, of its own force, invalidates every volun-
taly action taken by a State legislature, State or local board of educa-
tion or school official for the purposes of redressing racial segregation
in the schools.

I would submit, gentlemen, this is the situation we are facing at
the moment. a long history of racial segregation throughout the Nationin our schools.

No school district could assign pupils on the basis of race, whether
it wanted to or not.

What, then, does this amendment do to the right of children guar-anteed by the 14th amendment to attend schools without regard to
their race? Behind its deceptive simplicity, this amendment wouldrob that right of every remedy we now have to implement it. The
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14th amendment, as modified by this provision, would prohibit the
States from denying equal protection of the laws to all, except to
schoolchildren.

Justice Burger characterized a section of a North Carolina statute
identical to the proposed constitutional amendment by stating:

Just as the race of students must be considered in determining whether a
constitutional violation has occurred, so also must race be considered in
formulating a remedy. To forbid. at this stage all assignments made on thebasis of race would deprive school authorities of the one tool absolutely essen-
tial to fulfillment of their constitutional obligation to eliminate existing dualschool systems.

Mr. Chairman, in our opinion the lawmakers of this land should
remember that passage of House Joint Resolution 620 would whittle
away at the protections of the 13th, 14th, and 15th amendmentswhich
made freemen out of slaves, gave these men the equal protection of
the laws of the land and granted them the specific right to exercise
the franchise.

These three amendments have been as important for minorities as
the first 10 amendments have been to all Americans. These threeacts of
conscience embodied in the organic law of the land have at least sym-
bolized the cleansing of our past acts of inhumanity.

Why, at this point in our history must wk. now defend the propriety
of maintaining the 14th amendment unimpaired? Why is it that such
evil resides, not in busing per se, but only in using it as a means of car-
rying out the requirement of equal protection, as to require the action
pending before this body ?

Throughout the past 20 years, the Federal courts have wrestled
with the problems of school desegregation, and have borne the burden
of bringing school districts into compliance with the Constitution. In
1954, the Supreme Court ruled in Brown v. Board of Education that
officially sanctioned segregation in public schools. even though the
physical facilities and other "tangible" factors might be equal, vio-
lates the 14th amendment. This was not the end, but rather the begin-
ning of judicial efforts to eliminate dual school systems.

Brown had little immediate impact, although the Supreme Court
issued a second ruling in 1955 that school desegregation efforts must
bo made "with all deliberate speed."

Efforts in the next decade were deliberate, to be sure, but not speedy.
Throughout the late 1950's and 1960's, many southern school districts
adopted so-called freedom of choice plans, which produced little in-
tegration. In fact, those who exercised those freedom of choice plans
were set upon in multiple ways to make them avoid using their free-
dom.

In 1968. the Supreme Court felt it necessary to speak out strongly
in an attempt to secure the requirement of the Constitution in elimi-
nating the dual school systems. In Green, v. School Board o; New Kent
County, the Court insisted that Brown required not tokenism but the
abolition of dual school systems; that racial discrimination must be
eliminated "root and branch"; and that token free choice plans did not
comply with the Constitution. It now appears that many of the pro-
ponents of this proposed amendment would create a situation which
the courts have ruled unacceptable under the 14th amendment.

Ifoivever, those who had opposed the concept of racial equality con-
tinued dilatory tactics, and, in October 1969, more than 15 years after
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the first Brown ruling, so little progress had been made that the Su-
preme Court was then compelled to be even more explicit in its direc-
tives. It ruled, in Alexander v. Holmes County Board of .Education,
that:

* * * continued operation of segregated schools under a standard of allowing
"all deliberate speed" for desegregation is no longer constitutionally per-
missible. Under explicit holdings of this Court the obligation of every school dis-
trict is to terminate dual school systems at once and to operate now and there-
after only unitary schools.

As a result, for the first time in the almo:t 200-year history of this
Republic, large numbers of school districts were completely desegre-
gated in the 1969-1970 and 1970-1971 school years.

Last June, in Swann v. Charlotte-Mecklen.burg Board of Education,
the Supreme Court for the first, time considered specific remedial ac-
tion needed to create a unitary school system.

Approximate ratios of white to black students in each school, the
Court ruled, may be used as part of the remedy for eliminating dual
school systems. It also stated that school attendance zones may be re-
drawn in order to eliminate segregated schools. Racially neutral as-
signment plans, the Court noted, may often be inadequate to achieve
desegregation. Zones need not be contiguous, nor must they result in
students attending "neighborhood schools," if they are designed with
the purpose and effect of achieving nondiscriminatory assignments.

Finally, noting that "('b) us transportation has been an integral part
of the public school system for years." the Court stated that ordering
of busing is a proper remedy in school desegregation cases. The test of
how much busing is permissible, as phi ased in Swann, is essentially
one of reasonableness:

An objection to transportation of students may have validity
when the time or distance of travel is so great as to either risk the
health of the children or significantly impinge on the educational
process.

The racially purposeful actions prescribed by the Court to eliminate
school segregation are by no means applicable only to the South, but
have been required by courts in northern and western school districts
as well.

The school system of New Rochelle, N.Y.; South Holland, Ill.;
Pasadena, Calif.; Tulsa, Okla.; and Pontiac, Mich., are among those
which have been found by the courts to have practiced deliberate
school segregation in violation of the 14th amendment.

In addition to legally compelled school desegregation, many school
districts have implemented desegregation plans voluntarily, through
one or several of the devices I mentioned previously. For every Lanier,
S.C., or Pontiac, Mich., there is a district which quietly eliminates its
dual school system. Many rural southern districts, for example, have
completely desegregated their school systems. The amendment could
have the effect, of resegregating school districts which have desegre-
gated, voluntarily or involuntarily.

These effortsvoluntary and court orderedhave produced im-
portant results. In the. 1910-71 school year, nationwide, the number of
black students in majority white schools was 33 percent, an increase of
10 percent from the preceding year. In the same year, the number of
black students in 100 percent minority schools decreased to 14 per-
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cent-941,000from 40 percent-2.5 milliononly 2 years earlier.
Significantly, only 12.5 percent of all public school students were iso-
lated in all-white or all-minority schools in the fall of 1970, as coin -
pared to 19 percent in 1968.

While this shows some progress, it also deme:istrates that much of
the job of giving every child the opportunity to attend integrated
schools remains to be done.

If one listens to the opponents of integration, one is led to believe
that nothing but evil can come from it. One hears an endless chorus of
horror stories: fights on the buses and in the schools, parents upset,
schools disrupted, learning curtailed, all the rest. But what are the
facts?

In order to answer that question, the Commission early this year sent
experienced members of its staff to five cities in which busing has been
used extensively in order to desegregate schools. The school districts
visited were Tampa-Hillsborough, Fla.; Pasadena, Calif.; Pontiac,
Mich.; and Charlotte-Mecklenburg in North Carolina.

As the subcommittee can appreciate from that list, of cities, we were
not concentrating on noncontroversial and "success story" instances of
desegregation. Rather, we selected what we considered to be a repre-
sentative sampling of cities in which busing has been used to a sig-
nificant degree.

Our staff talked with parents, students, teachers, principals, superin-
tendents, school board members, community leaders, and people from
all walks of life, races, and ethnic groups. What the state members
found stands in stark contrast to the newspaper headlines and the
television newscasts.

Despite some opposition to desegregation, they did not find parents-
blocking the school entrances, teachers resigning in droves, or pupils
engaged in continuous disorders. On the contrary, the staff found
schools being conducted in an atmosphere of relative peace, harmony,
and efficiency, in an atmosphere consistent with the Nation's ideals.

The protests have subsided and the television cameras have moved
on to other subjects. Students, parents, teachers, and administrators
are calmly proving to the world that desegregation can work. In some
cases, organizations have been formed to counter the more combustible
rumors. Some students who previously resisted desegregationand
they probably were simply echoing the prejudices of their parents
now prefer to stay just where they are, even if it means a daily bus
ride of 15 to 30 minutes.

With your permission, Mr. Chairman, I would like to submit these
staff surveys for the record.

Chairman CELLF.H. They will be received for the record.
(The staff studies follow :)

APPENDIX C

SCHOOL INTEGRATION IN SEVERAL URBAN AREAS

PREFACE

The following reports on school integration in Pasadena, California, Tampa-
Hillsborough, Florida, Charlotte-Mecklenburg, North C"rolina. and Pontiac,
Michigan are based upon interviews and material gathered by staff members of
the Civil Rights Commission during the period of January 10th through 28th,
1972. In each school district staff members interviewed the superintendent of
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schools, school board members, principals, teachers and students at elementary,
junior and senior high schools, as well as parents of school children. Principals,
teachers. students and parents interviewed included black and white persons in
each group. In addition, the staff visited classrooms and observed students in
their daily school activities. The particular schools were selected with the assist-
ance of the superintendent's office to provide a cross section of experience with
integration. Likewise, attempts were made to select the teachers, pupils, parents
and school board members interviewed in such a way as to obtain as wide a range
of opinions as possible on school integration. Care was taken to interview parents
and students. white and black, who favored and who opposed the current school
integration plan in their districts. Interviews were also conducted with black and
white community leaders or spokesmen for organizations who represented com-
munity members with differing points of view toward school integration. The
information obt lined in the course of the interviews was supplemented by infor-
mation contained in court decisions dealing with 0 hool desegregation in each
district, the ( csegregation plan for each district and statistical and background
materials pre'ided by school officials of each city visited.

PUBLIC SCHOOL DESEGREGATION IN PASADENA, CALIF.

In 1970, Pasadena's population was 113,327. Of these, 90,446 were white. 18,256
black, and 4,625 belonged to other races or ethnic groups. Pasadena is the site of
one of the U.S. Justice Departmem's few Northern school desegregation suits. In
January 1970, the U.S. District Court for the Central Districtof California found
Hiatt lie Pasadena City Board of Education load used a neighborhood school
policy and a policy against cros3town busing to .void integration of students
and faculties in the public schools.%

At the time of the District Court order the school board operated 28 elementary
schools, five junior high schools, three senior high schools and two special
schools. The district contained all of the city of Pasadena, the unincorporated
town of Altadena. the city of Sierra Madre, and Illations of Los Angeles Comity
near the eastern boundary of Pasadena. For the 1909-70 school year, the district
had enrolled 30,622 students-17,859 white, 9,173 black, and 3.590 of other mi-
nority ethnic or racial backgrounds. In percentage terms, 58.3 percent of the
students were white, 30 percent black, 8.2 percent Chicano, and 2 percent Oriental.

Pasadena is an example of a non-Southern city in which a court-ordered de-
segregation plan appears to be successful in integrating the school system.

Prior to the court order, Pasadena operated a neighborhood school system,
resulting in highly segregated elementary schools. In the 1969-70 school year,
93 percent of the white elementary school students attended white-majority
schools and 85 percent of the black elementary students attended eight majority
black schools. On one occasion, white elementary students whose school was
closed from 1967 until 1969 were bused past three nearby majority black schools,
all of which had vacancies, to a distant all-white school. Additionally, there is
evidence that school attendance zones were redrawn on several occasions to avoid
assigning white students to majority black schools.

Assignments to junior high school also had been made on the basis of race.
For 20 or 25 years, students from one all-white area, Linda Vista. were trans-
ported to three all-white or majority white junior high schools to avoid assigning
them to a majority black school, Washington Junior High. which was much
closer to their neighborhood. Each school year until desegregation, Washington
had more black students attending it than the total of blacks attending the
other four junior highs. In 1969-70, 48 percent of Pasadena's junior high stu-
dents attended Washington, composing a student hody which was 88 percent
black and 2 percent white.

The Pasadena school board made some attempt in the 1960's to achieve better
racial balance in its three high schools. two of which were majority white.
Changes in attendanCe zones during the same period. however, only increased ra-
cial imbalance in the schools.
Litigation

In August 1968. a group of students ailed an action against the Pasadena City
Board of Education, alleging racial discrimination in the school system. The De-
partment of Justice intervened as plaintiff in December 1968. The District Court
opinion was issued in January 1970! The court found that there was racial im-

Rnangier v. Pasadena City Board of Education. 311 P. Stipp. 501 (C.D. Calif. 1070).
Id.
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balance and segregation among the student bodies and faculties of the Pasadena
Unified School District at an levelselementary, junior, and senior high. It fur-
ther found that racial imbalance had been perpetuated by the school board's
neighborhood school policy and its policy against crosstown busing. The court
ruled that previous desegregation efforts, based primarily on freedom of choice,
were inadequate to meet the school hoard's Fourteenth Amendment obligations,
since more effective methods of reducing segregation in both majority white and
majority black schools had been available.

The court ordered the Board to Submit a plan by February 16, 1970, which
would include measures to desegregate school faculties and staffs, provisions fo,.
the location and construction of facilities in such a way as to reduce segregation,
and a system of pupil assignments that would result in no school having a major-
ity of minorit,, students by the 1970-71 school year.

In February 1970, the Board of Education voted 3-2 not to appeal the District
Court judgment and directed its staff to prepare a plan for elementary schools
which would balance the schools racially and ethnically and insure equal edu-
cational opportunities for all students.
The plan

The plan adopted by the board and put into effect for the 1970-71 school yearwas designed to meet five criteria
1. All schools should have populations as similar as possible to the ethnic

composition of the entire district
2. The neighborhood school concept should be maintained to the extent

possible, consistent with an integrated system.
3. The shortest traveling distances to effect integration should he used.
4 Optimum use should he made of existing facilities.
5. Population trends and future mobility should be considered in build-ing a plan for permanent desegregation.

Student assignment
The school district was divided into four elementary school areas which .Ire

racially and ethnically balanced. The minority population in Pasadena is pres-
ently concentrated in the western area of the city and has been moving eastward.
The four school areas are drawn so that they run from east to west. Hopefully.
this will provide some sort of permanence to the balancing of racial and ethnic
populations within the areas. The areas are subject to annual revision.

These areas are suhdivided into individual school zones, and pupils are
assigned to a school according to grade level and attendance zones. The old
elementary schools were reorganized into 16 primary (K-3) and 11 upper-g fide
(4-6) schools. Assignment is designed to result in an ethnic and racial compo-
sition in each school that approximates composition of the entire school district.
Division of the former six-year schools into two groups was planned, in part,
so that students will be able to go to a neighborhood school for part of their
elementary schooling and ride to a distant, school for only part of it. Also, the
Pasadena plan enables children to stay with their neighborhood friends for this
seven-year period. Under the plan, no elementary school would have a white
enrollment of more than 62 percent or less than 47 percent.

Four of the five junior high schools in Pasadena were turned into 7th and 8th
grade nehools, and the fifth was to be converted to a ninth grade school for the
entire school district. Attendance areas for the four "intermediate" schools (7th
and Stli grade) were similar, hut not identical. to those for elementary schools.
It was predicted in the plan that the four schools would have student bodies
ranging between 53 and 60 percent white, 28 and 33 percent black, and 7 and 18percent other minority.

The Pasadena plan's provisions for desegregating the high schools were more
complex than those for the earlier grades. In September 1970 under "Phase I",
attendance zones were to be used so that the incoming 10th grade class in each
school would he racially and ethnically balanced. In so-called "Phase II". one
high school. Blair, is to he moved to a site north of another, Pasadena High
School. In Phase III, the other high school will he moved to the same site, to form
an educational park. together with the 9th grade school. Each school would be
mei; lly and ethnically balanced.

In 1970-71, it was projected that the 10th grade student population at each
high school would range from 57.6 to 61.5 percent white. The upper two grades,
however, would not be racially balanced. When the plan was implemented, 9th
graders wore also sent to the high schools, and the ninth grade was racially
balanced.
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Other details
The plan abolished school board policies which allowed transfers for various

reasons and which enabled segregation to continue. Instead the board estab-
lished a much stricter policy. Until 1908 the board had allowed free choice.
permitting both black and white students to escape from minority schools. After
free choice was abandoned. transfers to schools on the edges of the school district
were encouraged to improve racial balance. Few were made. However. many
transfers were grunted to white students to attend white schools, for reasons
such as care of siblings, fear of fights, and bad conditions in the schools.

Certain provisions for school construction were made, the major one of which
was building the educational park described above.

The plan required extensive busing. It estimated that approximately 50 per-
cent of the elementary school pupils (8,000 children) would be bused. 50 percent
of the junior high students (3,600), and 27 percent of all senior high students
(1.900). The total predicted cost was $1,036,000 for the first year.

The district outlined a recruitment program for minority teachers and estab-
lished racial quotas for minority teacher assignment. Each school in the system
was to have no fewer than 15 percent and no more than 45 percent minority
teachers. Recruitment efforts also were planned for vacancies in non-teaching
positions.
Preparation for implementation

During the summer of 1970. extensive work was done on school buildings and
grounds. In addition to moving the furniture required to set up the new system
of elementary schools, workers installed new doors. blinds, and windows in the
more run-down buildings. There was extensive painting and gardening. A dining
room was built for Washington Junior High, whose student composition in
1969-70 was 98 percent minority.

The ease with which desegregation was implemented in September, however.
was in large part the result of school board and community organizations'
efforts to explain and promote the plan. The District began sending mailings
to parents as early as May 1970, explaining how the desegregation plan would
affect them. These informational mailings were continued throughout the summer.

Over 50 community organizations endorsed the plan and many actively assisted
in its implementation. For example, the League of Women Voters manned an
information center from May to September. answering questions about the plan,
busing, etc. This center also helped to stop unfounded rumors by providing quick,
accurate information to citizens.

Information booths were set up at 23 locations throughout the city by volun-
teers; television and newspapers carried stories about the plan; .and books and
school integration were placed on reserve at public libraries.

To help students who would he attending school together get to know each
other, PTAs sponsored social events. The PTA and another volunteer group
recruited and trained so-called `stransportation aides" to ride buses and to
stand at bus stops in the morning. Technical advice on traffic control was pro-
vided by law enforcement agencies. The Automobile Association of Southern
California donated leaflets and cards on bus transportation and standards of
behavior for students who were to be bused.

School of cials. parents, and students interviewed by Commission staff said
that they believed the the ease with which the plan was initially put into
effect was the result of the widespread puhlie support for the plan. The plan
even had the editorial support of The Pasadena Star-Nears. although the paper
clearly was not completely behind the desegregation of the schools.
Traneportation

The busing required under the plan was. and remains. the most controversial
aspect of Pasadena's school desegregation efforts. Busing is widespread. Ac-
cording to the Administrative Assistant to the Pasadena School Superintendent,
105 buses are used to transport children to school. as opposed to the 31 buses
used prior to desegregation. Tie buses now travel 3.957 miles daily as compared
to 901 miles previously. A total of 12.832 students are bused. an increase of
almost 9.900. The average ride is now 20 minutes, rather than 12 as before,
with the longest being 30 minutes.

The daily cost per student has increased from only 2 rents to 57 cents. The
additional expense of busing has not been norm, by the school board. however.
The State pays threefourths of the almost $1 million cost, and the school
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board has paid $190,000 for busing in the past. Hence the net increase in cost
te the school district has not been great. The district received approximately
$228.000 in Federal funds during the past two school years, which more than
off'ets the cost of busing.

There have been no bus accidents which have injured students. The only
accidents have been minor traffic accidents.

Protests against busing were not very militant and came primarily from
parents. The reasons for this may be that the transportation system was care-
fully designed. There are no long his rides and elementary school children at-
tend school with other neighlxirhood children. even when they are bused across
town. Some buses leave school bite in the afternoon so that all students can
participate in extracurricular activities.
Reaction by parents

Most of those people whom Commission staff interviewed agreed that parental
reaction to the Spangler decision and to the plan was much more vehement
than the student reaction.

In spring 1970 a group called the Pasadena Appeal Committee was created
to oppose desegregation of the schools. Its name reflects its opposition to the
school board decision (by a 3-2 vote) not to appeal Judge Real's ruling in
Spanglibr. The organization's motion to intervene in the litigation was denied.
but many of the parts who were active in PAC are still strongly opposed to
busing.

Most. of the adult hostility was from white residents in Pasadena. There was
an attempt to recall the three school board members who had voted against ap-
pealing the District Court's order. About 63 percent of the black community and
50 percent of white community voted in the election held in October 1970. The in-
cumbents won in a close election, with 52, 54 and 56 percent of the vote. It is gen-
erally agreed that the large turnout of black voters was a major reason for their
victory.

A. school district official noted that the desegregation issue polarized the com-
munity, but lie said that there was only one meeting where there was what he
termed an "angry crowd." That was at a junior high school the night the plan
was explained to the public. The same official believed that the recall election
served as an emotional outlet for much of the hostility against the plan.

One "danger" of desegregating public schools is that often it results in a white
exodus ("white flight") from the school district. Pasadena seems to have escaped
extensive white flight, although it is too soon to know whether or not the white
population will remain stable.

During the first year of desegregation. Pasadena's student population dropped
by approximately 2,000. Not all of this decline can be attributed to desegregation,
however. The population had been declining by approximately 1,000 pupils an-
nually for the past several years. This was due in part to layoffs in the aerospace
industry, which forced families to move. A declining birthrate is another factor.

Some students tlkl leave rather than attend racially mixed schools. Many of
the parents strongly opposed to desegregation sent their children to private or
parochial schools. It is interesting to note, however, that some of these students
returned to the Pasadena system for the 1971-72 school year after seeing that
integration was not as calamitous as they had fearAd. The rate of student popula-
tion decline has slowed between the 1971-72 school years.

School officials are optimistic about parental reaction to the plan. They believe
that time works in favor of integration. Opponents move away, lose their fears,
or resign themselves to their circumstances. Many officials and teachers feel that
most parents now accept integration.

An article in The Pasadena Star-News on September 17, 1971, analyzed data
collected by the Pasadena Board of Realtors Multiple Listing Service. The writer
found that houses within the Pasadena Unified School District continued to sell
as well as or better than they had during the period immediately before the
Spangler decision. The article concluded that busing did not result in a flooding
of the housing market. or a depression in it. The article said that complaints that
busing had caused a drop in real estate values were simply not substantiated by
the evidence, and that the "Pasadena housing market is extremely healthy and
has shown an upsurge."
Reaction by students

Students in Pasadena were initially less hostile to desegregation than were
their parents. After one full year of operating under the plan, students appear
to be accepting the new system very well.



206

The most successful level of integration appears to be in the elementary
schools, where students mingle well with those of other races. One elementary
school principal noted that white children in his school had been very sheltered
before and had not known any minority children In his view, the white students
were benelitting greatly from integration. Other officials mentioned that block
and ;Mexican-American children seemed more self-confident and poised underthe new system. Teachers and administrators believe that it is too soon to know
if education achievement has improved. They have not noticed any decline.however.

The junior and senior high school students have had a more difficult time
adjusting to desegregation. In at least one of the fourth seventh- and eighth-grade
schools, Eliot Junior High, the first year was tumultous. Many student,, who
were transferred retained old school loyalties and did not think of the Ile
school as "theirs." There was little interracial mingling outside classrooms.The second year was much easier, however. The present eighth - graders de
feel ,'n attachment to the school, and there is more interracial contact thanpreviously.

Of senior high school students interviewed by Commission staff members.all seemed to feel that integration was working. Student leaders interviewed
at John Muir High School (one white, one black, one Mexican - .American) all
had been against desegregation initially but were in favor of it after one year.
They felt the curriculum was better and that students were more involved with
their school than previously. Blacks allege, however, that they arc being chan-
neled into lower ability classes. Students reports that there is still little racial
intermingling outside of classes, except at sports events. Two of the three mar.
tioned that socio-economic differences among students caused more frictionthan racial differences.

One student, a Mexican-American girl who is editor of the school newspaper,
feels that integration has made Mexican-American students much more aware
of their culture. She also believes that at an integrated school she has a much
better chance of being recognized. She feels the atmosphere at school is different,
and that all students have an equal chance. "Before," she concluded. "I probably
would have ended up as a secretary. Now I have bigger goals."
Educational improvements

The Pasadena school system made many changes in curriculum at the same
time it implemented the plan. Students, teachers, and administrators all praised
the innovations. As one student put it, "Before integration, the school viewed
us as students here to learn what they wanted to teach us." Now students have
a role in recommending curriculum changes. More courses are offered in areas
Such as history, music, and literature. Ethnic study courses are given.
Incidents

Since desegregation, there have been no major outbursts of racial hostility.
The rate for all forms of incidentspersonal fights, vandalism, etc.is lower
than it has been in six years. Although during the first year of desegregation the
incident rate was about the same level as the preceding year, the Pasadena
schools have been very calm this yearcalmer than those of neighboring non-
integrated school systems, according to one school official.

PUBLIC SCII0Cd. DESEGREGATION IN HILLSBOROUGII COUNTY, FLA.

The Hillsborough County School Dis net consists of the el!, of Tampa and
surrounding Hillsborough County, Florida. The County population in 1970 was
484,490, of whom 274,359 lived In Tampa.

Tampa is a light industrial center, the main industries being lumber, canned
fruits, and scrap metal. Tampa's 1959 median family income was $5,602. The
median income in rural Hillsborough County was slightly lower. The median
family income for non-whites in Tampa, where most of Hillsborough's non-
white population is concentrated, was $2,949.

The Hillsborough County School District was the 26th largest in student
population in the nation in 1970. The district's student population is 101.298,
of whom 19.5% are Negro. The land area is 1,037.9 square miles.
History of school desegregation efforts

In light of the U.S. Supreme Court's decision in Stoann v. Charlotte-Mecklenburg
in May 1971, the Federal district court for the middle district of Florida (Tampa
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Division) on its own motion reopened the Hillsborough County school case' and
ordered the Hillsborough County school board ro completely desegregate all of the
County's schools in the 1971-1972 school years' The court issued an opinion set-
ting forth the history of school de-4egregation litigation in the County and the
legal basis for its directive. The court characterized the situation in 1971 as
follows;

"Almost ten years ago this Court found as a matter of fact that prior to and
after May 17, 1954, defendants operated, maintained and staffed a completely
dual school structure. The school board made no attempt whatever to dismantle
the system until September 1961. In the intervening teo years the defendants
hove at no time taken any steps which have had the effect of significantly alter-
ing the system's racially biased student assignment system." 3

A review of racial statistics dating from 1956 led the court to conclude that of
the one,lice schools identified as "white" or "Negro" 10 or more years ago,
nearly all sere sti'l racially indentifiabie. Changes in the racial makeup of
schools halo, generally resulted in resegregation.

The first Jeseirwation plan, adopted in 1963, provided for integration at
the rate of one grade a year. It contained a transfer provision under which white
students could avoid attendance at black schools, even if they lived closer to
a black school than to a white school. From 1967 to 1969, the system operated
under a variety of freedom-of-choice plans termed "equally ineffective" by the
court.' From 1969 to the current order, the system functioned under plans con-
sisting of various geographic attendance zones. As of October 1970, 48 percent
of the system's black students attended 15 all-black schools; 69 percent of the
black students (though only 19 percent of the total student population) were in
schools which were at least 50 percent black. The school board's figures also
showed that 69 percent of the white students attended all-white or 95% white
schools. The court concluded that all desegregation plans implemented prior to
1970 had failed to abolish the dual system of student attendance. The reasons
cited were excessive reliance on free choice, liberal transfer provisions which
enabled white students to avoid desegregation, and an absence of serious attempts
tc limina le black schools.

The school be" (1 was ordered to submit, by June 15, 1971, an effective plan fordesegregation . all schools. The court required the school board begin withthe proposition that a white to black ratio of 86 percent to 14 percent was appro-
priate for senior high schools, 80 percent to 20 percent proper for junior high
schools, and 79 to 21 percent appropriate for elementary schools. These ratiosreflected the ratios of the white-to-black student populations for each type of
school. The court ordered that the plan accomplish desegregation by pairing,
grouping, clustering, and the use of satellite (non-contiguous) attendance zones.
The court here that if the school board failed to submit an acceptable plan, the
court would formulate its own plan. The court would rely upon the plaintiffs'
proposed plan or would appoint an expert at the school board's expense.
The current desegregation plan

The superintendent of schools and a member of the school board told Com-
mission staff members the following the May 1971 order there was a consensus
among board members that there was no longer any point in delaying desegrega-
tion. Thus they did not appeal the order. Instead the board appointed a desegre-
gation planning committee, consisting of about 150 representatives of diverse seg-ments of Hillsborough County, including prominent business leaders, civic lead-ers, and important black and white community spokesmen. The committee wasdivided into sub-comnittees which worked on various aspectsof the desegrega-
tion plan, The plan was developed within the prescribed time limit and wasaccepted by the court.

The plan contains separate arrangements for elementary, junior and senior
high schools. There arc 89 elementary schools in Hillsborough County, and the
principal method used to desegregate them is a "clustering" plan Seventy-seven

1 In 1958 the NAACP Leg-' Defense Fund had brought a school desegregation suitagainst the Hillsborough Comity Board of Public Instruction. The Board of PublicInstruction is the policy-making body for the school system. It is presently composed ofsic men and one woman, all of them white. There hat. never been a Mack member of theschool board. Last year board members began to run In county-wide eI tions on a non-partisan
WinningsWinnings v. Board of Public Instruction of Hillsborough County (Pia.) No. 3554Civ. T.. May 11, 1971. (hereinafter cited as Order)

3 Order p. 36
Order p. 38
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elementary schools are integrated through 17 clustering arrangenwnts. In each
of these. one formerly predominantly black elementary school is clustered with
from two to five formerly predominantly white elementary schools. The black
elementary school has become a sixth-grade center, and all sixth graders from
the black school and each of the white schools attend this sixth-grade center.
First to fifth graders from the formerly black school are distributed among the
formerly white schools through the use of satellite zones ''hich cover the bound-
aries of the black school. First through fifth graders wh3 reside in the bound-
aries of white schools continue in attendance at the schools previously attended.,
The other elementary schools are integrated through a variety of zoning devices4
In this way, large scale busing does not begin for white children until the sixth
grade, but it begins for black children in the first grade.

The 23 junior high schools and three junior-senior high schools are integrated
through clustering and satellite zoning. There are eight cluster arrangements in
the plan. In each arrangement for junior high schools, one formerly pre-
dominantly black school is clustered with from one to three formerly pre-
dominantly white schools. The black junior high school is a seventh grade center,
and all seventh graders attend it. Eighth and ninth graders from the black jun-
ior high school are distributed among the white junior high schools through
satellite zones. Eighth and ninth graders who reside within the boundaries of
the white school continue in attendance at the schools previously attended. No
junior high schools were closed under the plan.

When the plan was 'rafted there were 14 senior high schools in the County,
including three junior ',e,ior high schools. The two formerly black high schools,
Blake and Middleton, were made into junior high .vhools.° The name of the
formerly white high school, Hillsborough High, was changed to Hillsborough-
Middleton high and received most of the black students from Middleton. The
other Middleton students were assigned to other formerly white high schools.
The attendance area which formerly was served by Blake was di; ded among
a new high school, which is not yet constructed, and frItierly white high
schools. Since the new school is not yet finished, its students attend the after-
noon session at another formerly white high school. Rezoning and satellite
zoning were also used to integrate the rural high schools. The one vocational
high school has no precise boundaries, but is integrated.

Under the plan for elementary schools the white-to-black student ratio was to
be 79% to 21%, for junior highs it was to be SO% to 20%, and for high schools
85% to 15%. Actual attendance figures do not vary significantly from these
proportions.

Before accepting the plan, the court held a hearing and permitted community
members to voice objections. Throughout this period the school board, the
superintendent of schools, the Chamber of Commerce. responsible civic groups,
and the press actively supported the plan. Until the court's May 1971 mandate,
the majority of the school board and the superintendent had been openly opposed
to extensive integration of the schools.
Opposition to the plan

A very important feature of the Hillsborough school desegregation plan is
that it makes every white family in the County share equally in busing to for-
merly black schools. During the summer there were some attempts by white anti-
integrationists to thwart the court's order. There were, however, no large
organizations opposing adoption of the plan and none have caused disruptions
in the schools.

During the summer and continuing throughout the school year, there has been,
considerable dissatisfaction in the black conmitmity over the large amount
of busing for black children and the changing of the two formerly black high
schools to junior high schools. The black community feels strongly that the
facilities at Blake and Middleton conk' have been expanded to retain these schools

n Two other elementary schools ne integrated through rezoning. and another elementary
school is integrated through the use of a satellite zone. Four elementary schools had been
integrated in the 1970-1971 school year and did not have changes in their attendance
boundaries. The plan called for the closing of one black elementary school. The hoard
justified the closing of this school on the ground that the school was not adequate to serve
as n modern elementary school.

6 BY converting the two black high schools to Junior high schools. with attendance for only
twoyear periods. the hoard hoped there would be a minimum of white flight to private-
schools. The court had nertnitted the school board to take into consideration factors which,
might pia vent white flight.
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as high schools. The two schools had been important sources of pride and
identification for the black community. They had won many State athletic
championships, while no other high school in the County had won any. In
addition the schools had been centers of black social life.
Adoption of the plan

At the time the school board submitted its plan to the court. the Ili-Racial
Advisory Committee, appointed by the court in 1970, filed objections to the
plan.' The committee maintained that the plan discriminates against the Mack
%tudent population and their parents because it requires most black students to
be bused out of their communities ten of their 12 school years, while whites are
bused out of their areas for only two years. The committee also objected to the
reduction of the number of grades taught at previously black schools. The com-
mittee particularly criticized the changing of the two formerly black high
schools to junior highs.
White flight

It is believed that about 2.000 children have been lost to private schools be-
cause of the current integration plan. About 1,000 of those left the sixth grade,
about 500 left the seventh and the other 500 were spread through the other
grades." One of the reasons there were not any greater losses to the private
schools is that many private schools resisted expanding their school enrollments
for students seeking to avoid integration. The superintendent has noted that
now there seems to be a trend of private school students returning to the
public schools. One seventh grade center, for example, reported that in the
last month alone 12 students who had left the public school system for private
schools had returned to the center. Many more children are expected to return
to the public schools i'i September 1972.
Attempts to ease adjustment of students in the integrated schools

To ease adjustment to integrated schools the school board adopted the rule
that ill students who held school offices, were cheerleaders or were members
of any organizaticn or team in their former schools would automatically retain
their positions in the school to which they are assigned, for 1971-72. This means
that the president of a class in a formerly black school is co-president with the
president of the class at his new school.

To further aid adjustment. every junior and senior high school was assigned
a community relations specialist and an assistant specialist. Many of these
people are former teachers. Their salaries are being paid through an Emergency
School Assistance Program (ESAP) grant, White community relations
specialists have black assistants. and vice-versa. During the summer the
specialists held seminars with teachers. principals and students to help them in
inter - personal relations with people of different races. In the school year the
specialists have been involved in working out inter-personal relations problems.
and providing a means for students to talk with the administration. Every
high school and junior high school has a student advisory committee of 12 black
students and 12 white students. picked by the student government to work with
the community relations specialists. The specialists and student hi-racial com-
mittees play important roles in moderating any antagonisms arising between
blacks and whites.

The facilities at formerly black schools were greatly improved and made equal
to those at formerly white schools. For example, several of schools were air-condi-
tioned. covers were put on bare light bulbs, and supplies were greatly increased.
This reduced complaints among students awl parents.

The DITtaclal Advisory Committee consists of five members selected by the NAACP
Defense Fund and rye chosen by the school board. The Czanmittee was appointed to
assist the board in drafting and implementing desegregation pinns.

0Y+li and seventh grades are the years when white students are bused to formerly
bInck schools.

4Emergency Reboot Assistnnee Program grants are Federal grants to aid school dis-
tricts which nre desegregating, In August 1970 the program was established by an nppro-
printion of $75 million The cppronriations are additions to various educntlon acts in-
eluding Title IV of the 1904 Civil Rights Act and the Elementary and Secondary Educn-
tion Acts.

The MAP Rrnnt totals $2,225.000. It IN being used primarily for learning specialists :
a human relations department within the school administration, including the school
specinlists ; aids and supplies.
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Integration within schools
The school board has not found it necessary to abolish ability groupings in

schools to maintain integrated classes. It has recommended, however, that prin-
cipals maintain classrooms less than 50 percent black. On the basis of standard-
ized tests and teacher recommendations, high school students are assigned torequired classes that are either basic, intermediate or advanced. While black
students tend to be concentrated in basic courses, there are many in the inter-
mediate and advanced. In the sixth and seventh grade centers and in the junior
high schools, there is some group teaching and the use of other innovative teach-
ing programs. These groups and programs are well integrated.

According to students of both races interviewed by Commission staff, black
students are increasingly participating in extracurricular activities in highschools and in junior highs, particularly in sports. It is expected that black
students will in future years be even more actively inovived in extracurricularactivities. Whenever a child is on a team or in an extracurricular activity, a
school board rule requires that a bus be provided at the school to transport him
home after regular school closing hours.

Pupils have explained that the students who play sports with students of
another race, or who work with them in other extracurricular activities, arethe people most likely to develop interracial friendships!

At the start of the school year, the black students from Middleton highschool stayed together and were not a part of Hillsborough school life. They
continued to wear Middleton shirts and cheer Middleton cheers. It appears,however, that they are gradually identifying more with Hillsborough. For ex-
ample, at athletic events they now cheer for the Hillsborough team. Neverthe-le's. many of the black students express regret that they are losing their iden-tification with Middleton.
Transportation

Last year the school system transported some 32,000 students on 186 school
buses. The 1970-71 operating budget for student transportation was approxi-mately $826,000. In that year, each morning, school buses travelled approxi-mately 6,403 miles.

Before the current school plan was officially adopted, the superintendentrealized that extensive se'ool integration would require many more schoolbuses. He prepared for the purchase of an additional 125 buses.
Thus when the school plan was finally adopted there was no delay in getting

these contracts executed and having the buses ready in September 1971. The
new buses are being financed through a $1 million bank loan undertaken by theschool board.

Under the plan about 53,000 students are being bused to and from school,
an increase of 26,000 students. Of those students being bused across the Countyfor purposes of integration, about 1,627 are black elementary school children
and 1.393 white ; 936 are black Junior high students, 1,028 white ; 734 are black
sensor high students and 194 white. The cross-busing of students each morningrequires travel of about 6,232 miles, one way, out of a total one way morning
mileage of some 15,609 miles. The system's operationg budget for this yesestransportation is $1,369,000."

The express buses which take students from a central location, such as
school. to school across the County usually ride about 80 minutes from departureto arrival. Often the white sixth and seventh grade children who are pickedup at central stops must ride buses to these central locations. Thus the two
rides combined could be 45 minutes to 11/2 hours one way. Most black students
ride express buses out of the city to schools in the County. Since they live in

Several students stated that it was ununal for black students to visit whites nt theirhomes and vise versa. Some students said they were reluctant to invite black studentsto their homes because they thought their parents would object. Others said the distancesbetween their homes prevented home visiting between blacks and whites. However, somewhite students who had developed interracial friendships through extracurricular activi-ties did invite black friends to their homes, Some students reported interracial visitingand telephoning was increasing. Nonetheless, black students explained that there wasa degree of peer group pressure against friendships with whites. Similar pressureagainst, friendships with blacks was noted by white students.
The operating budget for the entire school system in 1070-1071 was about $03.5110.-000. For this year it is about $71.507.0110. Most of the funds spent on transportation

me reimbursed by the State. which pays for student transportation over 2 miles. Thesources of this year's operating Widget area about $907,000 from Federal Impact Funds,SI0.S77.000 from State aid, and $23.900,000 from County sources (mostly revenue fromreal estate taxes).
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close proximity to each other, the black students do not have as long to ride as
im.st whites in order to get to their express bus stops. In order to use the same
let,.es for several trips, departure and return times are staggered.

Some departure buses for elementary school children leave as early as 7
a.m., but most elementary school children leave between 8 and 9 a.m. Most high
school students' buses leave at 7 a.m., with junior high students and elementary
students following oh later routes. The return buses carry the elementary stu-
dents, then junior high, t.nd then high school students. Because of frequent bus
de'ays, some high school students do not return home until after 5 p.m. (one
h ;h school operates a double session. The bus for the morning session departs
vt 6 a.m. The return bus for the afternoon session leaves about 6:30 p.m.)

Teachers believe that the bus rides do not adversely affect children's learning
abilities. The bus ride is, on the other hand, an opportunity for students to mis-
behave. Frequently there are fights. Since most buses serve segregated housing
areas, buses usually have students of only one race. Thus, fights generally either
involve black students on their buses or white students on their buses.

One teacher felt that the bus ride seemed to make the children excited, so
that at first they are slightly harder to discipline once at school. Although both
black and white students at all school levels have been suspend' d for misbehav-
ior on buses. more black than white students have been suspended. The bus driver
is the only supervisor on the bus.

Many white and black parents interviewed complained of the inconvenience
caused by the early departures of their children, the staggered schedules of their
children, and the long school days.

Several parents said they worried about their children missing the return busand being stranded in strange neighborhoods. Another concern of both black
and white parents is the safety of the ride. There have been, however, no seriousbus accidents.

Very few of the students interviewed complained of discomforts in riding
the buses, although some said they would prefer to walk to school. Others,
Particularly the younger chidren, said they enjoyed the rides.
Disciplining otudeots

A problem mentioned by several black and white teachers is the difficulty many
white teachers have in disciplining black students. Black teachers have explained
that white teachers are often unused to handling black students, are afraid ofthem, and therefore do not discipline them in classes. This leads to lack ofrespect among the black students for these teachers, and causes these teachers
to refer black students to the principal to be disciplined.

Several black teachers interviewed expressed a desire for more uniform appli-
cation of rules for punishment of students. Many black teachers have said thatwhite students are not punished as severely as black students. For example. in
Hillsborough high school there is a rule that if a student has been absent from
class 15 days in the semester without excuse, he is barred from taking exams.
which leads to failure. Black students who had been absent this length of time
were allegedly barred from exams but white students were not.
Disruptions, violence and crime

Before the opening of the schools there were threats from militant black
groups that there would be disruptions at the two formerly black high schools
that had become junior high schools. and at various other high schools. Many
parents, mostly white, did not send their children to school the first week of the
semester for this reason and because many white parents were afraid to send
their children to the formerly black schools in the black neighborhoods. This fear
was evidenced by the fact that, in the early days of school. many white parents
drove their children to school and picked them up after school. The disruptions
failed to materialize, however. After the early weeks, parents became more con-
fident and white students started riding the buses in substantial numbers.

About three weeks after the start of school there was a rather serious incident
in one of the formerly white high schools. This disruption was caused by two
white students who had painted. in a very prominent area of tine school yard.
-Niggers Go Home". When the black students saw the ntessage. about 50 ram-
paged through the school yard and halls fighting with white students and smash-
ing windows. Approximately nine white students. mostly girls, were sent to the
school infirmary for first aid, and a few were treated at a hospital.

The two white students who caused the disturbance were suspended from
school. One was criminally prosecuted and has not returned to school. The other
has transferred to a private school. Sine black students were suspended from

80-449-72-15
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school for periods not more than 10 days, and two blacks were prosecuted. Al-
though the entire disturbance lasted only 20 minutes, most black and white stu-
dents returned to their bomes for the da.p.

In another formerly white high school, tensions arose over evening incidents
in which some whites, not students, had attempted to drive some black students
off the school grounds after a football game. The following school day there were
several fist fights between black and white students. Although one of the local
newspapers reported these disruptions as a riot, the principal of the school stated
that the fights had not been widespread, there were no injuries or damaged
property, no one was arrested, andcontrary to the newspaper accountspolice
were not called to the school.

Teachers and principals interviewed did not report a substantial increase in
petty crime. A junior high school principal, who had formerly been a principal
in an all-black junior high school, thought there was far less crime in the inte-
grated junior high school than there had been in the black junior high school.
In the black junior high school there had been a concentration of students from
low socio-economic levels who seemed prone to commit crimes against each other.
In his opinion, the wide mix of socio-economic levels in the integrated schools
has reduced the likelihood of crime.

It had been feared by some white parents that bit,* students would commit
crimes against whites. Several principals and teachers felt that race was not
an issue in the crimes committed in schools. They expressed the view that if
students ar' inclined and tempted, they will steal without consideration of
the race of tne victim. In the early days of the school year. there were complaints
of shakedowns and extortions (blacks against whites) at the junior high schools,
but they have largely stopped, suggesting that these crimes were a transitional
problem.

Teachers' attitudes toward the plan
The school board was also under court order to desegregate its faculty fully

by September 1971. Much of this desegregation had occurred during the 1970-
1971 school term. The desegregation faculty ratio required for 1971-1972 is
about 80 percent white and 20 percent black at each school. For the 1971 school
year, the board ordered that all teachers be transferred to the schools to which
their students, or the majority of them, had been assigned. The teachers were
to teach the same grade level and subjects that they had taught the previous
year. These requirements minimized the problems of teachers' reassignments.

Principals were allowed to select the heads of various departments in their
schools. Several of the teachers who had been heads of departments at the for-
merly black high schools were not made heads of departments at their new
schools. Although these teachers have retained their former salaries, their de-
motions have created bad feelings among many black teachers.

Student and parent relations with teachers, both black and white, are said
to be more a function of personalities than race. Some black teachers, however.
complain about problems in dealing with the few white parents who act as if
the black teacher is not qualified to teach their child.

Several white teachers, in addition to being uncomfortable in disciplining
black students, have statel that they resent having been transferred to schools
that are often far from their homes and are sometimes in neighborhoods in
which they feel uneasy. Various white teachers also have complained about
teachirg students of widely differing abilities in the same classes. Several white
and black parents complained that these dissatisfactions sometimes are reflected
in harsh treatment of students of both races.
Attitudes of black and white parents

While not asserting that they favor integrated schools, many white parents
are resigned to integration as required by law and are not attempting to thwart
it. Some white parents spoke of benefits for black and white children attending
integrated schools. These parents feel it Is important for children of diverse
backgrounds to learn to get along with one another.

Black parents are strongly in favor of integrated schools and are very sup-
portive of the plan, although they often express dissatisfaction over the large
amount of busing required of their children and the closing of their high schools,

Evidence of white parents' acquiescence in integration is seen in their con-
tinued widespread involvement in PTAs, even in schools in black areas. Since
the schools are 80 percent white, white parents dominate the PTAs. Black par-
ents are, for the most part, less active in PTAs, particularly at schools in white
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neighborhoods. Some black parents have said they don't feel welcome in the
formerly white school organizations. In actual numbers, there were more black
and white members of PTAs when there were neighborhood schools. In one
formerly black junior high, however, black parents are more involved in school
activities than previously, apparently because of their desire to make sure their
children are being treated fairly.

PUBLIC SCHOOL DESEGREGATION IN CHARLOTTE-XIEcIELENBuito, N.C.

The city of Charlotte is located in Mecklenburg County, North Carolina. The
county is in the south central part of the State near the South Carolina border.
It has a population of 354,056 (an increase of 30.3 percent since 1960) and an
area of 550 square miles. Almost 25 percent of the county's population (85,527
persons) are black or other minorities. The city is a major retail center and has
aspirations of rivaling Atlanta as the retail and trade center of the Southeast.
Its population is 241.178, of whom 73,891 are nonwhite.

Mecklenburg County and Charlotte constitute a single school district. The
district includes 104 schools and in December 1971 had 79,557 students, of whom
24,890 or 31.29 percent were black. It is the 39th largest school district in the
Nation. The system employs an instructional staff of 4,034. The school budget
for the 1970-71 school year was $66 million.
History of desegregation of the Charlotte-Mecklenburg system

In 1955, a year after the Brown v. Board of Education decision, the three
North Carolina systems of Charlotte-Mecklenburg, Winston-Salem and Greens-boro each announced a freedom-of-choice plan. Under the Charlotte-Mecklen-
burg plan, a few black students began attending integrated schools for the first
time. In 1962 the school system began a program of geographical assignment of
students in five schools but continued the freedom-of-choice plan for the re-mainder of the school system.

In 1965 a Federal district court found the school system of Charlotte-Mecklen-
burg in compliance with desegration requirements. This decision was affirmed bythe Fourth Circuit Court of Appeals'

In 1909 suit again was brought against the Charlotte-Mecklenburg system to
compel complete desegregation. The school board took a number of desegregation
steps, including : closing a number of all-black schools, redrawing school zones, de-
segregating the faculty, and reassigning some black students from overcrowded
black schools. Federal District Court Judge James McMillan found, however,
that as of November 7, 1969, of 106 schools in the Charlotte-Mecklenburg system,57 were still racially identifiable as white and 25 were racially identifiable as
black, nine were all-white and eleven all-black.

On February 5, 1970, Jt.dge McMillan issued an order calling for the complete
desegregation of all schools in the Charlotte-Mecklenburg system.' Immediate im-
plementation of Judge McMillan's order was partially stayed by the Court of
Appeals for the Fourth Circuit on March 5, 1970. On May 20, 1970, the Court ,f
Appeals vacated the order with respect to the elementary school and remanded
the case to the District Court for reconsideration of further plans. The U.S.
Supreme Court, on June 29, 1970, agreed to hear this case, but directed that the
order of the District Court be reinstated pending these procedures' Thus Judge
McMillan's order was to go into effect for the 1970-71 school term, pending the
outcome of the Supreme Court's decision. On April 20, 1971, the United States
Supreme Court, in Swann v. Charlotte-Mecklenburg Board of Education, upheld
the judgment of the district court ordering the complete desegregation of the
Charlotte-Mecklenburg system.'
The Charlotte-Meoklenburg desegregat on plan

For the last two school years the Charlotte-Mecklenburg system has been op-
erating under a plan pursuant to the order of Judge McMillan. The plan was de-
veloped with the aid of an educational expect, Dr. John Finger. For most high
schools, the plan called for the creation of attendance zones shaped like wedges
of pie extending outward from the center of Charlotte.

I Swann v. Charlotte Mecklenburg Board of Education, 243 P. Bopp. 007 (WDNC 1965),ord. 389 F. 24 29 (CA4 19391.
9 Swann v. Oharlotte-Mecktenburg Board of Education, 311 P. SuPP 285 (WDNC 1170)'Swans v. OharlotteMecklenburg Board of Education, 399 U.S. 928 (1970).
Swann v. Charlotte-Mecklenburg Board of Education, 402 U.8.1 (1971),
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For junior high schools the plan called for substantial rezoning of attendance
areas. coupled with the creation of nine "satellite" zones. (A satellite zone is an
area which is not contiguous with the main attendance zone surrounding a
school.) Inner-city black students from nine attendance zones were assigned to
nine oatlying and predominantly white junior high schools.

Elementary school children were assigned through a combination of zoning,
pairing, and grouping which were to result in student bodies ranging from 9 per-
cent to 38 percent black throughout the system. Nine inner-city black schools
and 24 suburban white schools, however, could not be desegregated with these
techniques. To desegregate these schools, two or three white schools were grouped
with one black inner city school. Black students from grades one through four
would be transported to the outlying white schools, and white fifth and sixth
graders would be transported from the outlying white schools to the inner city
black schools.
Implementation of the plan

This basic plan is being followed this school year with a major change : the
adoption of a feeder system. Under a feeder system, once a pupil is assigned to
elementary school he knows which schools he will attend throughout his school
career Each elementary school feeds into a specific junior high school, which
in turn feeds into a senior high school. In this way, students would attend all
12 grades with many of the same students. Such a plan is consistent with the
court order since presumably the ratio of black to white students in the ele-
mentary schools would remain constant in the junior and senior high schools.

Implementation of the plan led to a certain amount of confusion. In the Ann-
mer of 1970. approximately 30,000 students were transferred to new schools
as part of the implementation of the "Finger" Plan. There were also a sub-
stantial number of teachers transferred to new schools.

In the summer of 971, implementation of the feeder plan resulted in a large
number of students being reassigned for a second time in two years. More
satellite areas were created to accommodate the feeder plan. Thus, many stu-
dents Late attended three different schools in the last three years. In addition,
in the summer of 1971 the board of education gave seniors the option of attend-
ing the school which they bad attended during the 1970-71 school year. This
necessitated postponing the opening of ^hool for two weeks and led to a great
deal of confusion.

The school board also adopted a policy during the summer of 1971 permitting
students to sign up to transfer from one school to another. The requirement
for transfer was that a student swap schools with another student of his race
in the school to which he wished to transfer. School officials, however, began
hearing rumors that some students were offering other students up to $400 to
exchange places. They decided, therefore, to discontinue the program. Instead
they granted transfer privileges to all students wbo had signed up to swap
schools, regardless of whether a student of the same race replaced the student
transferring out of a particular school. The consequences of these transfer pro-
visions was that black students tended to transfer into previously all-black
schools and white students tended to transfer out of these schools. Such trans-
fers were particularly prevalent at West Charlotte High School. the only pre-
viously all-black high school still being used as a high school. As a result, the
school today Is nearly 50 percent black.

The majority of schools on September 15. 1971, according to a local news-
paper. had a black enrollment of between 20 and 40 percent. The highest per-
centage of black students at any school in the system was at Hoskins Elementary
and West Charlotte High Schools, each with a black enrollment of 45 percent.
Six schools. on the other hand, had a black enrollment of 20 percent or less.
The lowest figure was at Matthews Elementary School, with a black enrollment
of 10 percent.
Boxing

During the 1969-70 school year, the year prior to extensive &segregation,
the school system had a total of 84.500 pupils. Of this enrollment, 23,600 were
bused by the school district and another 5,000 rode common carriers.

During November 1971. a total of 46.826 students were being bused. This was
23,200 over the number bused during the 1969-70 school year. Fifty-nine percent of
the students now are transported by buses. Of the 46,826 students presently being
bused. 19,724 (over 42 percent) are black. Black students are, therefore, bearing
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the major burden of busing. Even though black students make up only 33.12 per-
cent of the total number of elementary students in the district, over half of the
first-through-fourth-grade students being bused were black, because students from
nine previously all-black schools are being bused to previously white schools inoutlying areas.

Judge Prfellillan found that during the 1909-70 school year the system had 280
regular buses and 107 other buses, or a total of 387 buses. The system is presently
(January 1972) operating 535 buses. One hundred and sixty-eight buses urgently
need replacement. At the time the order went into effect two years ago, the school
system borrowed buses from the State. These borrowed buses had been turned
back to the State by local municipalities because they were no longer fit to be on
the road. In 11dition, the school board would like to buy 140 additional buses to
improve service. At present, some buses are operating on three different schedules.
It was generally agreed by everyone interviewed that although there is a neeu
for new buses, there is little likelihood that voters would approve a bond issue to
purchase new buses. Likewise, there is little likelihood that the County Commis-
sion (which must appropriate funds for the school system) will approve addi-
tional funds for new buses.

Notwithstanding the multiple routes for the buses, only four of the system's 104
schools do not open between 8 a.m. and 9 fi.m. Three high schools open at 7:30
a.m. and one junior high school begins at 7 :55 a.m.
Disruptions and petty crime

There were no major incidents or disruptions :n the school system during the
first five or six months of total school desegregation in the 1970-71 school year.
From February 1970 until the end of that school term, however. the school system
was plagued with numerous disturbances. It was generally reported that there
was also a substantial increase in extortions, fights, and petty crimes. During the
1971-72 school year, however, it was generally reported that the number ofextor-
tions, fights, etc., had greatly decreased and was not much greater than prior to
integration.

There is one major difference, however, between the types of problems that exist
at the various schools since integration. For the first time, school disturbances
often have involved large numbers of students, and they have pitted white and
black students against each other, These disturbances have been characterized by
school officials, police, and the news media as riots.

There have been three such disturbances this school year, all within a week of
each other. On October 29, 1971, there were disturbances involving 150 to 200 stu-
dents. black and white, at one high school and a second disturbance involving 100
to 150 students of both races at a second high school. On November 2, 1971. fight-
ing involved nearly 200 students, black and white. A total of nine students were
taken to the hospital as a result of these disturbances and some property damage
was reported.

As a result of the three incidents, 15 black students were excluded from
school : 11 black students were suspended; 16 black and two white students
were readmitted after suspension ; and 75 black and two white students were
arrested. A white member of the school board and several people in the black
community questioned whether the black students had received fair treatment.
Since there were both black and white students involved in all three of the
confrontations. it was alleged that authorities tended to see only allegedly un-
lawful acts by the black students and not similar acts by the white students. Since
these three incidents, there have been no major disturbances at any school.
Commission staff impresions in January 1972

As a result of vi. large number of schools in the Charlotte-Mecklenburg
system, Commission sr..ff made a number of observations.

Almost all the white students interviewed stated that their parents were
very upset by the desegregation plan, especially the busing. Very few expressed
such feelings themselves, however, although many white students had some
misgivings at the time the plan was announced. There seemed to be widespread
accertnnce and, in many cases. enthusiasm for the new reorganisation among
principals and faculty, both black and white.

Many black students, however. felt that they were unfairly being required
to bear the major burden of desegregation, both because of having to be bused
more than white students and because many black schools were closed or
downgraded. None, however, preferred the old system of neighborhood schools
width bad resulted in segregated schools.
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There was widespread belief that a reason for the many disturbances during
the first year under the plan was the general feeling that total desegregation
would only last a year. Many expected that the Supreme Court would reverse
Judge McMillan's order or that Congress would provide relief. Thus, many
students went to school during 1970-71 with the attiude that the year didn't
count.

There is apprehension among some people in the black community, and among
some black teachers and principals, that black teachers and principals will
be eased out. Concern was expressed that the movement toward "merit pay"
for teachers and subjective approval standards could permit black teachers to
be forced out of the system. This belief persisted, even though reportedly there
are more black principals today than there were ten years ago. School officials
stated that they have made an effort to insure that the widespread loss of jobs
by black principals, teachers, and coaches after school desegregation in the
South did not occur in Charlotte- Meekleuburg.

With the exception of parents who live in the "model cities" areas, there is
generally no transportation available to the PTA meetings in the evenings.
This is possibly one reason for the low participation by black parents at most
PTA meetings.

There generally are no ability groups within the schools. Some teachers de-
plored this because they felt that slower students held back more advanced
students. Others thought that it was an advantage in that it distributed potential
discipline problems and also gave an incentive to some students to try harder.
There are electives in the high schools which students are permitted to take,
and ...)me of these tend to attract a disproportionate number of students of one
lace.

One junior school reported that some white children who had left the public
schools to attend private schools bad returned to the public schools during the
year. iv Nile there are some indication that this was occurring at several schools,
the number of r`adents returning to public schools does not appear to be large.
Commission staff impressions at speoific schools

As mentioned previously, the school in the system with the highest percentage
of black students is West Charlotte High School, a formerly all-black high school.
The principal of West Charlotte High School was hopeful, however, that next
year the black-white ratio would be closer to the norm of the school system. Next
year there will not be the problem of seniors finishing high school at their
previous high school, nor presumably will the school board permit transfers
among the schools. In addition, the consensus among students and the principal
at West Charlotte High School was that because there ha.1 been only one major
incident at the school this year, there would not be continued white flight out of
the school. The one incident which occurred shortly after school opened involved
fighting between 40 to 50 black and white students. Five students were treated
by a local hospital for minor injuries and released. Police made several arrests.
Two students were excluded from school and 20 students were placed on

,probation.
A time of widespread tension and unrest in the schools in recent years has been

the anniversary of the birth and death of Dr. Martin Luther King. To alleviate
some of this tension, principals in the school system decided to plan a program in
memory of Dr. King. Some members of the school board were distressed by this
and had the school board pass a resolution that attendance at any such assem-
blies, or other observances of Dr. King's birthday, would have to be purely
voluntarily. At West Charlotte High School, it was reported, about 50 percent of
the student body attended the observances, including a large number of white
students. Similar responses by both black and white students were reported at
other schools, and there were no reports of disturbances.

Major incidents occurred throughout last year at Northwest Junior High
School, a formerly all-black junior high school. Many white parents kept their
children out of school from time to time. Because of the disruptions, and presum-
ably also because of the unhappiness of large numbers of white parents at having
their children attending a formerly ail-black school, a number of steps were taken
during the summer. A new principal was appointed (he had formerly been the
principal at an elementary school which served one of the all-white areas from
which children are now being bused to Northwest), the number of students at-
tending the school was cut almost in half, an additional guidance counselor was
added to the school, and numerous repairs were made to upgrade the school,
There have been no major incidents this year. It was generally conceded by
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everyone interviewed, including white parents with children in the school, that
school desegregation was progressing very smoothly at the school this year. This
year the ratio of black to white students has remained fairly consistent, estimated
at 63 percent white and 37 percent black.

One problem that has remained at Northwest is the reluctance of a number of
white parents to permit their children to stay for extra-curricular activities
immediately after school. As a result, while the number of white students at-
tending activities after school has been increasing, the majority of students at-
tending such activities are black. The reasons given most often are parents'
fears of the black neighborhood in which the school is located and inconvenience,
since the school is located six or seven miles from most white students' homes.
This means that unless students have their own cars (it is a junior high school,
and most don't) they are dependent on their parents for transportation home.
Since many of the black students live in the immediate area, they can walk
home.

It is hard to tell how much of the problem is fear and how much is incon-
venience. It should be noted, however, that for many of the white students
N4. rthwest Junior High is no farther from their homes than the junior high school
tl.:y would have attended if the desegregation plan were not in effect.

School officials, community leaders, and the press generally considered Inde-
pendence High School to be the most successfully desegregated high school in
the system. The school is only five years old and was built to replace formerly
all-black and formerly all-white high schools. Although only 100 of some 1,300
students were black in the school's first year, it has been integrated from the
beginning. The capacity of the school is approximately 1.300, although there are
now 2,100 students requiring some 25 mobile units. It is the most over-crowded
school in the system.

Presently about 400 of the students are black. Approximately 25 percent of the
black students come from surrounding areas; the rest are bused in from the cen-
tral city. Most of the white students come from the areas surrounding the school,
althoughsince the area is largely ruralmany of them are bused also. Like
the other high schools, it has had a constantly changing student body during
the last few years. Much of the credit for the success of Independence High
School is given to the white principal who is young, dynamic and has established
a very good relationship with his students. During the day he spends much of
his time in the school halls and open areas and thus is "on top" of anything that
occurs in the school.

The school also has been fortunate in other respects. Because some of the
black students are from a model cities area, a bus supplied by model cities is
available to take them home late in the afternoon after extracurricular activi-
ties. Thus, unlike students at most of the high schools, some of the students who
are bused in from long distances are able to participate in events after school.
Also an attempt has been made by some teachers, parents, and students to drive
black students home after school to enable more of them to participate in activi-
ties. The model cities bus is also available for PTA meetings, resulting in better-
than-usual participation by members of the black community.

The school system requires that for all student elections there be three black
candidates on a slate, three white candidates, and three candidates chosen at
large. The president of the Independence student council, who was elected by
members of the council, is black.

The principal at Independence reported that there was a possibility that there
had been a slight decline in academic progress at the school since total integra-
tion. This he attributed to the overcrowding, and not to the influx of black stu-
dents as such. He also thought that having so many new teachers, as well as
students, may have been a factor. There generally has not been much of a problem
of shakedowns or extortions or other petty crimes at the schools, although (a.:
was generally true at all schools) there were some problems at the beginning of
the year. The principal attributed such incidents to the fact that the school was
going through a transitional period.

Students are generally free to sit wherever they like in classes and in the
cafeteria. In both there has been some mixing of black and white students, al-
though he majority of black and v hite students sat separately.
Opposition to the total desegregation plan

The Commission staff used a number of barometers-to gauge the extent of
opposition to the plan. Among the indicators were growth of private school enroll-
ment political opposition to school board members, and the growth of organiza-
tions to oppose the plan.
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It has been estimated by various sources that anywhere from 5,000 to 8.000
students left the system as a result of desegregation in the last two years. An
article in The Charlotte Observer reported that the system had lost 4.300 white
students since 1970 while gaining 1,900 black students. The article also reported
that if the system had continued to grow in the b t two years as it had in the
past, it would now have had an enrollment of 88,5%.4. Thus the school system is
8,500 below what would have been expected two years ago.

At least five new private schools have been established which are reported to
be of adequate quality and which are expected to survive. There have been a
large number of private schools set up in churches or other temporary quarters,
but school officials do not expect these to last more than a year or two.

There has been little loss of staff from the public school system to the private
schools. The reasons given for this include the fact that there presently is a tight
job market for teachers, and present teachers have tenure and retirement bene-
fits which they would lose if they left the public schools. The turnover rate among
faculty members was actually smaller this year than it has been in the last few
years. The school system had to employ only 400 new teachers this year, compared
with a norm of around 600 new teachers each year.

Two organizations have been formed to oppose the desegregation plan. One
organization, called Citizens United for Fairness (CUFF), consists primarily of
white middle and lower middle class home owners located in the northwest sec-
tion of the city and county. The northwest section of the city has a very high
profs rtion of black citizens, and the movement of black people into this area has
been more pronounced than anywhere else in the county. There are, however, five
fairly large areas (the largest of which reportedly has 5,000 to 10,000 residents)
which are almost entirely white.

The children in these areas are being bused to formerly black junior and senior
high schools, as well as to the fifth and sixth grade centers. Thus most children
who live in these areas will attend formerly all-white schools only for grades
1-4. Most white children in the district are bused into the black community only
for grades 5 and 6, attending elementary, junior and senior high schools in all-
white areas. Leaders of the organization state that their members' unhappiness is
not over being bused into black areas, but in their children being bused out of their
neighborhood areas for eight to ten years of their 12 years in school. It should be
noted that for many children living in this area, the distance between the junior
and senior high schools to which they are now assigned is about the same distance
from their homes as the junior and senior high schools they would have attended
prior to total desegregation. This is not true, of course, for fifth and sixth grade
children. since previously they would have attended neighborhood schools.

Since most white children in toe area have been bused into formerly all-black
schools for only two years out of their 12 in school, this group contends it is being
discriminated against. It believes Mat unless the school boundaries are changed,
the area will become all-black. Residents point out that one previously all-white
area already has had a few black families move into the neighborhood and large
numbers of "for sale" signs have sprung up. They brought suit in Federal Court to
force the school system to reassign schools, but the suit was dismissed and they
reportedly will not appeal.

The other organization that has been formed is called Concerned Area Parents.
This organization attempts to represent citizens in the entire city and county
and is primarily concerned with onposing busing for the sake of desegregation.
The organization put up three candidates for school board elections in 1979 and
was able to get all three elected. The election came in the midst of the controverqy
over Judge McMillan's order. The defeat of at least one incumbent was attributed
to the controversy. The consensus of most of the people interviewed was that the
organization will not have the same degree of influence on the outcome of the
school board election scheduled this year. The general view is that it will not he
able to defeat the chairman of the school board. should he decide to run again. or
to elect its candidates to the other positions. This may be due in part to the fact
that while the school board will carry out the orders of the court, it has done
everything it can, through the courts, to have changes made in the desegregation
Van.

The consensus among various persons interviewed is that there has been very
little community support for the desegregation plan. Many people have charged
that the school board has not volvely supported the school desegregation plan and
there has been P tle leadership anywhere else in the city or county in support of
the Van. The moral view among those people sympathetic to the desegregation
plan was that it has worked, to the extent that it has worked, in spite of commu-
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nity and school board leaders. Any credit for implementation is generally given
to the superintendent of schools and his professional staff.

There have been a few volunteer efforts outside the school system to aid school
desegregation. Approximately two years ago a large number of persons (now
numbering over 4,000)mostly housewives and a few college studentsvolun-
teered to act as tutors for students having difficulties with reading. A group of
ministers has been formed to patrol campuses when there are signs of problems.
Generally the patrol teams consist of one black and one white minister.

PUBLIC SCHOOL DESEGREGATION IN PONTIAC, MICHIGAN

Pontiac is a manufacturing city, located approximately 20 miles north of
Detroit. Its population is 85,279, of whom 22,760 are black. A substantial number
of Pontiac residents work in 3 General Motors plants located in the city. Pontiac's
school population is 23,000.

In the last ten years, the black population of Pontiac has increased 60 percent
while whites have declined by almost 101: :cent. The percentage of blacks among
Pontiac's school population has climbed from 35.8 percent in J969-70 and 36.8
percent in 1970-71 to 37.31 percent in 1971-72. In addition, Pontiac's student popu-
lation is 5 percent Spanish surnamed (primarily Mexican American). Black stu-
dents in Pontiac's public schools now total 7,942.

The Pontiac school system includes 27 elementary schools, 6 junior highs and
2 high schools. One school, the 6 million dollar "Human Resources Center," was
designed along the "educational park concept" and has 1,800 students. The school
district covers an area of 39 square miles, including Pontiac. The area of the dis-
trict is approx:mately twice the size of Pontiac. Ninety percent of the district
population lives within the city.
A History of Racial Conditions in Pontiac

Pontiac has a history of racial problems. In a 1968 report entitled "A Public In-
quiry Into the Status of Race Relations in the City of Pontiac, Michigan," the
Michigan Civil Rights Commission said:

-Pontine is a city divided by racial and ethnic prejudices and fears. Negro and
Spanish-American citizens are excluded from full participation in employment,
housing. education. and social services. They are often denied equal protection
under the laws and equal access to jobs and law enforcement agencies. The phys-
ical isolation which hss resulted between white and non-white citizens has led
to a communications gap of staggering proportions. Civil and governmental lead-
ers have little concern for. or understanding of minority group problems. Negroes
and Spanish-Americans grow more and more distrustful of a community they
feel is trying to contain them."
School Segregation

These problems have been reflected in Pontiac schools, as in most other aspects
of community life. Racial incidents have closed various Pontiac schools period-
ieally over the last live years. In its 1968 report, the Michigan Civil Rights Com-
mission states "residential areas of the City of Pontiac are clearly segregated,
with nonwhites confined to a slowly expanding ghetto in the southern part of
the eity. Although Pontiac adopted a 'Fair Housing Ordinance' la:.- year, condi-
tions remain much as they have been for the past 2 or 3 decades." Thess condi-
tions persist today, as exemplified by the fact that over two-thirds of Pontiac's
blak population live within 3 of Pontiac's 16 census tracts.

The Michigan Civil Rights Commission found that the Pontiac schools followed
similarly segregated patterns :

"$o far. according to witnesses, the school board has taken virtually no action
toward desegregation. In fnet. some school boundary lines indicate a conscious
attempt to maintain racial separation."

Such separation remained through the 1970-71 school year, when 1.236 of
Pontiac's 1,738 black students in junior high school attended 2 of the city's 6
junior high schools. These 2 schools, Eastern and Jefferson, had respective black
enrollments of 78.74 percent, and 98.02 percent. In elementary schools (luring the
1970-71 school year. 2.780 of the system's 4,641 black elementary school students
attended six schools that were 93.8 to 99.5 percent black. In preeeeding years,
patterns of racial segregation were even more marked.

While Pontiac's two high schools failed to maintain a racial balance corre-
sponding to that of the overall high school enrollment. they were less segregated
than the junior high and elementary schools. In 1965, the school board bad
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changed the high school boundaries to increase the black enrollment at NorthernHigh School to approximately 15 percent. For the 1969-70 school year, NorthernHigh School, with an enrollment of 2,187, was 14.7 percent black : Central HighSchool, with a student population of 2,143, was 46.6 percent black. Voluntaryaction to improve this picture again was taken prior to the 1970-71 school yearby changing the boundary lines for the two high school zones. Those already en-rolled in high school were not affected by the change, since it only applied toincoming students. Thus the present sophomore and junior classes reflect therecent boundary change but the senior class does not.
erior to the desegregation order. the Pontiac system had emphasized neighbor-hood schools. A 1964 resolution by the Pontiac Board of Education, for example.stated :
"The neighborhood school concept is believed to represent sound educationalpractice. Pupils will be guaranteed the right to attend the school whidh servestheir attendance area as established by action of the Board of Education."
For the 1970-71 school year, approximately 3,500 students were transportedto school. While consistently advocating neighborhood schools, the Pontiacboard since 1948 had adopted resolutions recogaizing the need for integrationin faculties and student bodies.
Faculties of the Pontiac schools also have been segregated. A 1968 report bythe Pontiac School District's Citizens' Study Committee on Equality of Educa-tional Opportunity,1 found :

. . teaching staffs of the individual schools, with minor exceptions, and theschool district in general, is by and large segregated ; and, with minor exception,racial imbalance of faculties is worsening.... The committee finds that in thoseschools that are predominantly white or predominantly black by student attend-ance, the school district followed consciously or unconsciously, a 'matching'process; white teachers are assigned to predominantly 'white schools,' blackteacher' to pre minantly 'black schools.' "
Thus, in the 1967-68 school year, half of the district's 218 black teacherswere assigned to six of the district's 36 schools. These schools were Imated inblack neighborhoods, and had virtually all-black student bodies.The Pontiac school board consists of 7 members, each having a four-yearterm. There are two black members of the board. One black member's termexpires this June, and the other's expires in June 1973. Neither plans to runfor re-election. In the last election, two candidates running on an anti-btringplatform were elected.
In votes on desegregation issues, the board has generally divided along raciallines. For example, prior to a court decision in the Pontiac case, attorneys forthe plaintiffs submitted a desegregation plan to the board as a basis for negotia-tion. The board rejected the plan and voted 5-2 not to propose a counter plan.The board's attitudeafter carrying the Pontiac desegregation case all theway to the Supreme Court and losingwas to accept the court's order withouttaking one side or the other. Thus instructions were issued to all school prin-cipals not to take sides on the desegregation issue.

Chronology of the Pontiac Schcol Case
Litigation revolving around segregation in the Pontiac school system datesback to a 1958 action concerning site selection for the all-black Bethune Ele-mentary school' In that case, the court tiled to find evidence of discriminatorysite selection.
On February 17, 1970, as a result of suit filed by NAACP cooperating at-torneys in Pontiac, U.S. District Judge Damon J. Keith ordered immediateintegration of Pontiac schools and required that a con, 'e desegregation planbe submitted!
On September 2, 1971, Judge Keith refused an injunc,Aon against implemet

tation of the busing order and NAG attornies flied an appeal with the Sixth
U.S. Circuit Court of Appeals. On October 26. 1971 the U.S. Supreme Court deniedcertiorari to hear the appeal of the Pontiac Board of Education. The NAG suitis still pending before the Court of Appeals.
Davis Case Background

Plaintiffs in the Davis case Alleged that the school district (1) haa discrimi-nated in hiring and assigning teachers and administrators, and (2) had denied
I A group created by the Board of Education to examine popsies, programs, proceduresand practices of education in the district.
Henry v. Godeell, 165 F. Supp. 87 (D.C., 19d8).

197C)
Davis v. School Metrict of the City of Pontiac, Inc., 309 F. Supp. 734. (B. D. Mich.
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blacks the right to be educated on the same terms as whites by drawing school
attendance lines that maintained separate schools for blacks. Plaintiffs also con-
tended that Pontiac schools operated under a system of de facto segregation re-
sulting from defendant's policy of shifting boundary lines and building new
schools in such a manner as to diminish the prospect of achieving maximum
integration.

While admitting racial imbalance, defendants col. ed that historically the
policy of the school board was that all pupils should at al neighborhood schools
without regard to race. The defendants blamed housing patterns for the im-
balance.

In his opinion, Judge Keith noted that it was undisputed that Negro children
were being deprived of quality education.in the Pontiac system. Be found that
the Pontiac board of education had never considered achievement of racial
balance as a factor in setting school boundaries originally, and that the con-
s, fiction of 9 new schools between 1955 and 1963 served only to reinforce the
segregation patterns. The court found that the Pontiac board of education had
intentionally utilized the power at its disposal to locate new schools aid arrange
boundaries in order to perpetuate segregation. The court went on to state that:

"Where the Board of Education has contributed and played a major role in
the development and growth of a segregated situation, the Board is guilty of
de jure segregation. The fact that such came slowly and surreptitiously rather
than by legislative pronouncement makes the situation no less evil." '

The court concluded that the Pontiac school board could not use the neigh-
borhood school concept as a disguise for the perpetuation of racial discrimina-
tion when the school board had participated in the segregated policies. It held
that school officials who had located new schools in such a way as to intensify
racial imbalance actually created a situation of de lure segregation, and that
officials -lad a duty to eradicate the results of their discrimintory acts. The
Pontiac school district was ordered to submit a comprehensive plan for the
complete integration of the entire school system, to be accomplished by revising
boundary lines and by busing to achieve maximum racial integration. The system
also was ordered to integrate its faculties and administrators, and to accomplish
these results prior to the beginning of the September 1970 school year.

On appeal, the United States Court of Appeals for till Sixth Circuit held at
443 F. 2d 573,575 (1971)

"After a thorough review of the record on appeal and upon consideration. we
have concluded that the District Court's findings of purposeful segregation by
the school district are supported by substantial evidence and are not clearly
erroneous.

". . . although as the District Court stated, each decision considered alone
might not compel the conclusion that the hoard of education intended to foster
segTegation, taken together they support the conclusion that a purposeful pattern
of racial discrimination has existed in the Pontiac school system for at least 15
years."

The court of appeals affirmed the district court's judgment and order and re-
manded the case to the district court for continuing supervisory jurisdiction.
The Pontiac Plan

As mentioned previously, the plan presently in effect in Pontiac does not in-
clude high schools. which trete integrated by a change in the boundary line be-
tween the two high schools prior to the 1970-71 school year. The Pontiac plan
also excluded kindergarten students, who attend their neighborhood schools.

All students from first grade through ninth grade are covered. The plan re-
quires every school serving these students to have between 20 and 40 percent
black pupils. This variation was chosen to give schools a ten percent leeway
above the black student population at the time of the order. Schools approach-
ing a 4e percent black enrollment are not necessarily those in black neighbor-
hoods, and those with a 20 percent black population are not necessarily in white
neighborhoods. Students attend their neighborhood schools for kindergarten and
grades one, two and three, or for kindergarten and grades four, five an six. For
the three elementary school yews in which a student is not attending his neigh-
borhood school he is transported to another school.

Elementary schools are clustered in groups of three or four, with some schools
enrolling primary children and other schools enrolling upper elementary chil-
dren. Junior highs are organized so that each enrolls only one grade and draws
students from half of the Pontiac School District. Thus within the Pontiac dis-

4 Supra. at 742.
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trict there are two seventh-grade, two eighth-grade and two ninth-grade schools.
One school of each pair serves each half of the city and generally feeds into a
senior high school serving that half of the city.

The plan assures that students who are together in the first grade will probably
remain together all their school years. Ninety -five percent of the students who
are together in the sixth grade will remain together through the 12th grade.
Under the plan, most students will be required to attend live different schools
from kindergarten through 12th grade. For example, a student may attend one
school for kindergarten through third grade, another from fourth through sixth
grades, separate schools for seventh, eighth and ninth grades, and a fifth school
for high school. For other students, the plan entails some variation on this
arrangement.

The plan requires establishment of a cross city busing program involving ap-
proximately 9,600 students. Students are required to go to their neighborhood
school, where they are picked up by bus and transported to their assigned school.
Elementary schools on one half of. the city run from 8:30 a.m. to 2:30 p.m., while
those on the other half run from 9:30 a.m. to 3:30 p.m. Junior high schools follow
a similar schedule. Central and Northern High Schools run respectively from
S a.m. to 1 :05 p.m. and from 8 a.m. to 3 :15 p.m. Central has cut out its lunch hour
and study halls because of the shortened schedule.
Transportation

Of the 9,619 Pontiac students bused, some 30 to 35 percent are black. Prior to
desegregation approximately 3,500 students were transported by bus. In order to
accommodate the extra students, Pontiac had to increase its bus fleet L n 50 to
106 buses. of which 91 are in regular use. The average trip for the 1971-1.2 school
year k 4 miles is the morning and 4 miles in the afternoon, taking approximately
20 minutes each way. During the 1970-71 school year the average mileage was
approximately 6 miles in each direction.

Dining the 1970-71 school year, the Pontiac bus fleet was involved in 27 ac-
cidents. From July 1, 1971 through December 31, 1971, the fleet was involved in
25 accidents. Considering the increase in the number of buses, the accident rate
per bus for each year is about the same.

According to school officials. there was an increase in disciplinary problems at
the beginning of the school year, and monitors were placed on the buses. These
problems have steadily declined, however. As of late November the situation is
comparable to previous years. School officials believe monitors are no longer
necessary.

Cost of the Integration Plan
The school district has estimated that the cost of the integration plan will

total 8540.000 for the 1971-72 school year. Cif this, $370,000 is attributable to
busing. The district also has budgeted $125,000 for remodeling facilities. The total
budget of the Pontiac district is $21.7 million.

In order to meet the new costs, some 200 teachers were laid off in April 1971.
Because teachers with the least seniority were laid off first, a di,;proportionate
number of black teachers, who had been hired more recently, were laid off. School
officials put the figure at 70 percent. In August 1971, these teachers were offered
an opportunity to return to their jobs. Many teachers had found jobs in the in-
terim. however, and over 100 did not accept the offer to return. Those who did re-
turn worked without contracts until October 1971. There are now 115 fewer
teachers in the Pontiac school system than last year. Because of a decline in
school enrollment, however, the student-teacher ratio has remained approxi-
mately the same.

The district has been forced to cut back on some services, such as psychologi-
cal counseling. An Elementary School Assistance Program (ESAP) grant of
$278,000 is being used, in part, to pay the salaries of personnel involved in
busing.

Reaction of Adults in Pontiac
Pontiac in recent months has gained national notoriety as a bastion of

resistance to school desegregation. In September 1971, there were a number
of incidents involving resistance by such organizations as the National Action
Group (NAG) and the Ka Klux Klan. In late August, 10 Pontiac school buses
were destroyed by bombs. Five Ku Klux Klan members have been indicted in
the bus bombings. On the opening day of school, nine NAG followers were
arrested for chaining themselves to the gate of the school bus depot to protest
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the court-ordered plan. Other NAG followers picketed outside the schools. pri-
marily those in white neighborhoods. They carried signs saying "Nigger, go
home" and shouted insults at black children. Some NAG followers blocked school
doors, attempting to prevent children from entering. At one elementary school,
the principal had to escort black students through ft line of jeering pickets. Other
protesters boycotted the schools and urged their friends and neighbors to do the
same. Some white students reported visiting their friends who were being kept
out of school to assure their friends that the schools were safe and that bad
publicity about school conditions was underserved.

Mrs. Irene McCabe, Chairman and organizer of NAG, claims that those caus-
ing violence, shouting racial epithets. and blocking school doors do not represent
NAG views. NAG claims to be opposed to forced busing and to abandonment of
neighborhood schools, but not to integration. While there are virtually no black
NAG members, a NAG spokesman stilted that the majority of blacks support
NAG's opposition to busing.

According to educators, the incidents when schools opened spread a great deal
of tension, adding to the tensions which would normally exist on opening day
and in newly desegregated schools. Students were already somewhat agitated
about going to a new school where they did not know anyone; where they were
not known and could not be identified by faculty ; which involved traveling to a
strange part of town; and which often meant attending school for the first time
with another race. Burning school buses, mothers chaining themselves to the ous
depot gate, and mother:, blocking buses with baby carriages contributed to the
agitation. When students had to light through a picket line and endure verbal
abuse, school officials point out, the situation was aggravated even more.

As a result, there %sere a number of incidents within the schools during the
first two weeks of the 1971-72 school 3 ear, involving such things as fighting mid
extortion. It was estimated by a school official that 90 percent of the extortion
incidents were black against white. NAG claims that school-related crime rose
some $50 percent from the previous year. Particularly, the city's two 9th grade
schools and two high schools experienced a great number of racial conflicts.

It is difficult to assess the degree to which such conflicts were prompted by
turmoil outside of the schools!. but even students in schools where no picketing
occurred expressed anger and resentment over the actions of the pickets. 'the
greatest number of problems occurred in the schools which were being picketed,
and the incidents ceased at about the same time as the pickets left. A school
official commented that the level of tension at the schools was almost intolerable.
Police statistics show that nine-tenth of the school related crime cited by NAG
occurred during the first month of school, when the greatest turmoil occurred.

A police counsellor who was interviewed noted that contrary to previous sears,
every little incident was written up by police. For example, one official stated that
white parents started reporting to the police when their children were bumped
in the lunch line. Undoubtedly, these occurrences would have been overlooked
in previous years and certainly would not be reported to the police department.
Further, the statistics cited by NAG refer only to reported incidents which %%ere
verified, and not to convictions or even prosecutions.

Moreover, school officials questioned the attitudes of the Pontiac police force,
which has S black members out of approximately 140 members, and which
attempted to give a $300 donation to SAG in support of its cause. Now school
incidents are down saarply and administrators and principals agree that they
are no worse than in previous years. Some principals commented that things
are going better than ever.,

The burning of buses, picketing, and boycotting of schools gained Pontiac
unnli publicity. On top of these events was a NAG Labor Day rally of some 6.000
persons and in NAG sponsored picket line which temporarily halted production
at the nearby Fisher Body Plant in mid-September, The picketing succeeded in
slowing down other factories which depended on the struck plant for parts. NAG
cites this event. as a display of its strength. A factory worker disagreed, claiming
that work(' in the struck factory already were discontent and aould have shriek
for almost any reason. lie stated that there uas a great deal of anger in other
factories due to the slowdown,

NAG now claims to have 71 chapters with 20,000 supporters in Michigan. plus
10 chapters in other states. Partially as a result of NAG boycotts, enrollment at
the beginning of the 1971-72 year was 2,500 below projected enrollment. It was
feared that this boycott would lead to decreased Federal and State aid, since
under Michigan law aid is bused on enrollment on the fourth Friday of the sehnol
year., So far, NAG-sponsored boycotts have been successful in reducing selmol
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enrollment as much as 22 percent below normal for a day or two at a time. How-
ever, such campaigns have failed to last over a long period of time. NAG's suc-
cess may occasionally have been bolstered by such tactics as picketing houses
of white parents who sent their children to school during a boycott.

As noted, enrollment has decreased by some 2,500 students, almost all of whom
are white. A few students still are being kept home as part of the NAG boycott.
Other factors in the enrollment decrease have been transfers to parochial schools,
movement from the school district, and enrollment in private schools.

It is difficult to assess the degree to which each of these factors account for
the enrollment decrease. At the beginning of the school year a group of unac-
credited "freedom schools" were opened to accommodate students whose parents
objected to busing. The freedom schools failed to achieve accreditation. They
are now decreasing drastically in enrollment and are experiencing financial
difficulty. NAG claims that it never supported the freedom schools, recognizing
that (ley would never be viable. Originally over 2.000 students were signe up
for the freedom schools. No more than 300 ever attended classes at one !jute,
according to the project coordinator, and enrollment now is approximate') 175
and decreasing.

Pontiac school officials believe that the number of students being totally with
held from school is approximately 100. Officials are now in the process of sub-
mitting the names of the parents of these children to juvenile court authorities,
and the citildren are beginning to return to classes.

While white flight has been a factor in the enrollment decline in Pontiac, It is
difficult to measure. The Pontiac district is surrounded by primarily white
middle-el ,ss communities, such as Waterford and Clarkston, which maintain
their own school system, are within the income range of l'ontiac residents, and
would cause only slight commuting inconvenience for Pontiac workers. There
has been no great exodus of whites or rash of for sale signs, according to school
officials, but a number of white families have been moving out of the city. The
fact that the percentage of black population in Pontiac has been steadily on
the increase in past years indicates that white movement is not caused solely
by desegregation. Officials noted that most families who wanted to move did
so prior to the opening of school. Since October 1971, there have been very few
families moving out of the Pontiac district. Officials believe the district has
stabilized.
Reactions of students

While NAG points to alleged crime increases and white flight as the conse-
quenc.s of the school desegregation plan, others believe that desegregation has
gone smoothly ever since the initial problems in Sootrailter. The majority of
principals and students who were interviewed ext...esed this point of view.
When asked about NAG's claim of representing the vast majority of people in
Pontiac, one administrator commented ;

"The fact that 21,000 students are now attending integrated schools in Pontiac
demonstrates that their families are willing to go along peacefully with the
court order."

Most of those who supported school integration were enthusiastic about the
Pontiac* plan. Iioth blacks and whites felt that it was fair to all involved and
places no infair burden on either group. The only problem mentioned was that
children would be required to attend five schools, rather than three. during their
school career. One official stated. however. that there is "nothing sacred about
attending three schools." He added that since most students would stay together
as they moved from school to school, only the buildings would be different.. Stu-
dents would normally have new teachers every year anyway.

Administrators and students believed that the majority of students were some-
what indifferent to the integration plan. They stated that students were more con-
cerned about their personal activities; going to an integrated school was not a
major event for students. despite the concern of many parents.

This "indifference" may also reflect the increasing stabilization in the schools.
according to an official. After 41/s months of school, students were getting to
know their classmates and dispelling some of their fears and misconceptions
based upon race. A number of students reported being literally terrified at the
opening of school and feeling a desire to stay home. These students stated that
they had become very happy with their schools after the Mitt few weeks and
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realized that their fears had been unfounded. They cited misleading publicity
and a few isolated incidents as the cause of their misconceptions.

Students also mentioned misconceptions which they had received from their
parents as causing them to be frightened about attending an integrated school.
Some students, in fact, stated that they were attending school against the wishesof their parents, who would have preferred to enroll them in a private school.
One student. whose mother had been arrested for cnaining lerself to the bus
yard gate, expressed continuing fear over attending un integrated school. Her
fear. she said, was based upon encounters with black students, in which she was
alled various names, and upon an incident when her purse was snatched.

The greatest number of problems occurred in the two 9th grade schools, Lin-
c )in and Kennedy. Several reasons were given for this:

1. Ninth graders, at 14 or 15 years old, are at a difficult age anyway.
2. The pressures of dating, which often begin around the 9th grade, cause

tension and competition among students and anxiety among their parents.
When dating becomes a primary topic of conversation, black and white stu-
dents tend to drift apart, since they date within their own circles.

3. Ninth graders suddenly have lost the seniority which they maintained
in the 8th grade and are no longer looked up to.

4. NAG pickets appe red in the greatest concentrations at the two 9th
grade schools, and disturbances at these schools reportedly coincided with
the presence of the NAG people.

At some schools, extracurricular activities are reported to have tapered off.The fact that black and white students live in different neighborhoods has made
it difficult for students to associate after school, although buses are providedfor students who wish to participate in extracurricular activities. In manyschools, athletic teams tend to be either all-white or all-black and spectators
are drawn primarily from the communities surrounding the school. Some schools
provide transportation for students from other neighborhoods xho wish to at-
tend sports activities. but. so far the response has not been grit An adminis-
trator felt that getting students to work together for a coma( n goal, whether
winning a football game or presenting a play. was one of the most effective meth-
MIS of overcoming racial barriers.

At one 7th grade school. students who became increasingly upset with the pub-
licity gained by NAG decided to form a group of their own to express support
of integration. Their organization, known as "the Group," consists of 30 mem-
bers, evenly divided between blacks and whites. "The Group" travels to other
schools to put on skits and appear before the media. Between 1,000 and 1,500students have signed up as members after viewing the skits. Members of "TheGroup" meet once a week and write their own material. Their skits attempt to
show conditions in a school with racial problems, contrasted with a school where
students are in harmony. They have appeared in schools of 7th grade and below.
In addition, members of "The Group" have appeared on NBC News and beeninterviewed b:. the National press and local media..

Parents of these children have also joined together. They meet approximately
once a month in different homes to have open discussions of school problems.
Their school, Jefferson Junior High, a formerly all-black school, has been calm
throughout the busing turmoil and has reportedly experienced fewer problemsthan in past years.

Some 300 to 400 parents, evenly divided among black and white, generally
show up for PTA meetings and school conferences, according to a school official.
An administrator attributed the success at Jefferson to the leadership exercised
there in helping to make integration work. He criticized the school board for
its lack of leadership.

The Pontiac PTA, which has approximately 7.000 members supported the
desegregation plan and has adopted the slogan "Let's make it work." The PTA
recently lost several hundred members, and officials attributed this partially
to the organization's stand on segregation. Parents from one school cluster
consisting of Hawthorne, Alcott and Bagly schoolshave joined together to
periodically hold meetings to discuss activities and mutual concerns. The PTA
is working to promote similar groups in other schools. The PTA also stationed
black and white monitors in the schools during the opening days, so that stu-
dents in a new school could see a familiar face and so that someone would be
available to identify disruptive students.
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PUBLIC S :II0OL DESEGREGAI ION IN FoRSYTII COUNTY. NORTII CAROLINA

Methodology
The Civil Rights Commission's information concerning the progress of school

desegregation in Forsyth County is based upon statistical data and written
materials sent to the C(amission by the County Board of Education. upon court
(q and upon tele) hone interviews conducted timing the week of February
12. 1971. with the Asso:iate Superintendent of Schools and with black and -xhite
commit) members.
Demography

Forsyth County is in Northwest, North Carolina, It is roughly rectangular in
shape and comprises 424 square miles. The 1970 population of the County was
514,348 of whom approximately 20 percent were non-white. Winston-Salem. the
principal city in the County, comprises 57.3 square miles; it is located in the
South-Central part of the County and its estimated population was in 1970 about
132,913. of whom about 31% were black. Less than 10% of the Comity's popula-
tion outside the city of Winston-Salem is black. In the more rural parts of the
County there are several small unincorporated towns and villages.

Pursuant to a special act of the State general assembly and by vote of the
people of Forsyth County, in July 1903, the school administration of the City of
Winston-Salem and the -Forsyth County School administrative unit merged. III
the fall of 1971, the Forsyth County School district was the S2nd largest in the
nation. Its total student population is approximately 47,757 of which 29%
are black.
llistory of School Desegregation

In October 1965, the NAACP Legal Defense Fund instituted a suit against the
Forsyth County school board, charging that the school system was being operated
on a racially discriminatory basis. In a June 1970, decision the district court found
that in 1969 there were 67 schools in the system with approximately 50,000 stu-
dents. Of these schools, 13 were all Negro and seven all white. Of the remaining
schools. 31 had less than 5% of its students of the minority race.'

The district court concluded, that despite the racial imbalance of many of the
schools, the school attendance zones had been drawn in good faith and without
regard to racial considerations. Therefore, the court approved the school board's
plan for further school desegregation for the 1970-1971 school year. The plan re-
tained geographic zoning and freedom of choice transfers. with priority for ma-
jority to minority transfers and improved racial balance in a kw schools. Ilow,
ever, the cotrt modified the school board's plan to prevent minority to majority
transfers ordered the clustering and pairing of several other black elementary
schools with white schools, and required the school board to consider innovative
programs to increase contact between the races. Faculty desegregation in the
raio of about 70% white to 30% black, which hadbeen achieved in January
1970, was ordered to be continued, along with continued desegregation of facilities,
extra-curricular activities and transportation. The court held that under the pro-
posed plan there would he a unitary school system, despite the continued existence
of some all white and all black schools. All parties appealed the court's order to
the Fourth Circuit Court of Appeals.

Following the decision of the Supreme Court in Swann v. Charlotte-Mceklen-
burg the court of appeals vacated the judgment of the district court and re-
manded the Forsyth County school case to the district court with instructions
to obtain a new plan for school desegregation for the 1971-1972 school year that
would comply with Sicann.2 The Fourth Circuit directed that the Melia court
and the school authorities consider the use of all techniques for desegregation,
including pairing or goupiug of schools, non-contiguous attendance zones (satel-
lite zones). restructuring of grade levels and the transportation of pupils. The
district court was also warned by the court of appeals that if it approved a plan
achieving less actual desegregation than could be achieved under an alternative
proposed plan. it must find facts that make impracticable the achievement of a
greater degree of integration.

Complying with the court of appeals and district court orders, in July 1971
the school board submitted a new plan to the district court, which was approved
by the court without modification. At the time the proposed plan was filed, the

'Rrott v., Wirston-Salcm/Fornyth ounty Board of Education, 317 F., Supp. (1LD.No.
('a. 1970)

,Pcott v. WinstonSatem/Pornyth County Board of Education, 494 F. 2d 90 (4th Clr.
1971)
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board also submitted a resolution urging the court to reject the plan. In its
resolution the board reported that though the proposed plan was the least expen-
sive, least disruptive, least burdensome and most equitable plan that could ac-
complish racial balance in the schools, it was not a sound or a desirable plan
because the residential pattern of Forsyth Coanty makes the fulfillment of the
plan impossible without massive and expensive busing.

Following the district court's approval of its plan the board applied to 'thief
Justice Burger, as Circuit Justice authorized to issue temporary restraining
orders, for a stay of the Fourth Circuit's July 1971 order and for a stay of the
subsequent order of the district court. On August 31, 1971 Justice Burger denied
the board's application for stays. The Chief Justice cited the tardy filing of thc
application for stays, the imminence of the start of the school year and the
failure of the school board to explicitly describe the burdens of transportation
of students as the reasons for his denial of the stays. Together with these reasons,
Justice Burger also wrote an in chambers opinion explaining his view of the
applicable law. It appeared to the Chief Justice that the district court and the
school board had misread the Swann opinion. He suggested that the school hoard
was wrong in believing it had been required to achieve a racial balance in all
schools. Justice Burger pointed out that the Swann opinion had expressly negated
any requirement that all schools reflect thc racial composition of the student
population. The Chief Justice's opinion is not an authoritative interpretation
of Swann since the Justice's decision and opinion were issued in his individual
capacity to deny a stay, without the agreement of the other members of the
Court. On October 20, the Court refused to review the case.

With the application for stays denied the school board had no alternative but
to implement its plan in September 1971. Sometime in November 1971, the district
court gave the school board the option of submitting a revised plan that would
decrease the amount of busing on major highways required of pupils in grades
one through four. The school board did not seek modification in this manlier
because it found the current transportation system the only effective one for
implementing the plan.

Later in the year. in light of the Chief Justice's opinion, the district court, gave
the school board the option of submitting by March 15. 1972 a plan for 1972-1973
that would reduce the amount of integration and busing in the school system.
The Current Desegregation Plan

Under the plan the school system is (livid( d into primary schools consisting of
grades one through four, elementary schools with grades five and six. and sec-
ondary schools of grades seven and eight. nine and ten, and eleven and twelve.
Attendanm at the primary and elementary schools is determined on the basis
of geographic zones. These schools feed into the upper grade schools. Through the
feeder system a student knows from his place of residence what schools he will
attend for each grade. Under the plan, those assigned to the same school in the
first grade are assigned to the same schools through all twelve grades. thereby
allowing a student to travel with other students with whom he began. It Is
hoped this arrangement will ease students' adjustments to new schools, since
they will already know many fellou -students.

Under the system two formerly predominantly white elementary schools. now
serving grades one through four, are grouped with one formerly predominantly
black school now serving grades five through six. The black pupils residing in the
attendance zones of the grades five and six school zone attend one of the one
through four schools for the first through fourth grades, along with the pupils
residing in the attendance zone for that first through fourth grade school. For
grades five and six. the white pupils residing in the attendance zones for the two
first through fourth grade schools attend the fifth mad sivtli ;mule school. along
with Ho black pupils residing in the attendance zone of the fifth and sixth grade
school. Following completion of the sixth grade students go to seventh and eighth
grade centers. which were formerly black schools. from there students attend
eighth and ninth grade high schools. in formerly white schools, and then to
eleventh and twelfth grade senior highs, also formerly white schools.

Two formerly black elementary schools have been converted to other uses
because of tho plan. In addition, under the plan the formerly black high school.
and a former white high school have been converted to ninth and tenth grade
schools.

Under the plan. in each school there is approximately the same racial balance
at all grade levels. ranging from a low 18.60% black to a high of 41.07% black.
with an average minority population of 28.31% for all the schools.

80-449-72 16
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The school board and superintendent have found that a benefit of the plan isthat the school system can obtain maximum utilization of classroom facilities.
The number of mobile units in this school system has been reduced from approxi-mately 114 to 34.

To achieve the racial ratios required by the plan approximately two-thirds or
about 9.250 of the black pupils are always required to attend schools outside of
their neighborhoods and about one-third or approximately 11,250 of the white
pupils are always required to attend schools outside their neighborhoods.

The school board has justified the plan us being the only feasible way to balance
as nearly as possible, the time all pupils have to spend on buses. It is explainedthat it takes a long time to pick up a bus load of pupils inan outlying area and totransport them to an outlying school, because of the distances between their
residences and the school. In contrast, a bus load of those who are centrally lo-cated can be picked up with one to three stops and can be transported to an out-
lying :hool about as quickly as others in the outlyingareas can be picked up and
transported to the same school. In addition, the school board has found there is
no other practical way to achieve the desired racial balance, since approximately29% of the pupils of the school system are black and the great majority are cen-trally located.
Transportation

In 1970-1971 school year approximately 22,300 students were transported toschool, primarily because they lived further than 1'/2 miles from their schools.
Implementation of the current plan necessitates the transportation of between11.000 and 12,000 more students than were transported during the 1970-1971school year. This year a total of about 32,220 students are being bused to their
schools. The average daily miles traveled per bus in 1970-1971 was 37. This yearit is 51. The total bus miles traveled in 1970-1971 school year was 1,803.864. This
year it is estimated it will be 3,269,692. In addition many senior high school stu-dents (hive their own cars to school. A substantial number of them are required
to drive many more miles than would be necessary on a neighporhood school basis.

The current system is utilizing 351 buses. 75 more than last year. These buses
are required to run double routes in the morning and afternoon. County busespick up children in the County. bring them to the inner city and return otherstudents to the County, thereby completing two routes.

Studies from the superintendent's office show that he average time spent on abus by students involved in cross-busing, who would hot ride a bus under a neigh-borhood school plan, is 80.24 minutes for a round trip. The length of time of travel
of a loaded school bus on a one way trip :stages from a high of about 69 minutesto a low of about two minutes, with the average one-way ride about one hour,including the time of travel to central loading places.

The total budget for this year's school operations is just over $37 million. Outof this some $1,350,000 (3.65%) will be spent on transportation, but it is notknown how much of the total transportation expense wil be for busing for
integration.' The superintendent estimates that to eliminate staggered school
schedules, necessitated by double routing of buses, the school system would needan additional 184 buses, costing approximately $1,453,600.

Data collected by the superintendent's office indicate that per day because ofthe cross-busing, there are an average of 294 bus trips of students on interstate
highways and other four lane express-ways. Per day these buses travel on inter-state highways and express-ways approximately 1,903 miles, carrying some 8.500pupils, most of them black, in grades one through four. The total number ofmiles that buses loaded with students travel in 65 miles per hour traffic zonesper day is 1,114.
Opposition to the Plan

The current school plan was devised by the staff of the superintendent's office,
without substantial consultation with community groups. After the plan hadbeen approved by the school board, it was submitted to the court, and madepublic. The plan has drawn criticism from large segments of the black and whitecommunities.

White opposition to school desegregation in Forsyth County has been strongfor many years. In January 1970 faculty desegegration was achieved on anapproximately 70% white to 30% black ratio for each school. Following this
s Roughly 68% of the school's system's funds come from State sources, about 20% fromCounty taxes and the remainder from Federal and other sources.
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integration there were many meetings of white parents protesting the integration.
A white organization called the "Silent Majority" held meetings and raised a
considerable amount of money to fight faculty integration and other integration
efforts. This group has continued to be active in opposing integration.

In the spring of 1970, when the district court approved the school board's
desegregation plan, there was considerable white opposition to the required
clustering of several black elementary schools with white elementary schools.
The "Silent Majority" and other small white groups were again active in oppos-
ing these changes. The opposition generally took the form of meetings, large
scale attendance at school board meetings, letters to the editors of the papers,
comments on radio and television and other forms of verbal protest. There were
also some student boycotts of schools.

After disclosure of the current plan the white opposition again expressed it-
self through meetings, attendance at school I. oard meetings and communications
in the media. The white community's objections to the plan primarily have
centered on the busing of fifth through eighth grade white youngsters to inner
city formerly black schools. The white opposition has argued that it is unfair
and unnecessary for their children to be bused long distances into black neigh-
borhoods. White resentment has also focused on the change of the formerly most
elite white senior high school to a ninth and tenth grade school.

Blacks have criticized white complainants of busing because for a long time
they have borne the burden of busing. Prior to 1963 there had been a central
high school in the inner city to which all black students from the County were
transported. Although there were very few blacks in the County, those who lived
there were required to travel two to two and a half hours each way to the central
high school. The blacks feel whites have no right to complain of having their
children travel about an hour each way, when blacks for many years had to
travel much longer.

The "Silent Majority" and a group that develop& after the start of the
school year, "Citizens Against Busing" have presented `he only organized white
opposition to the current plan. People in "Citizens Against Busing" are primarily
those whites who live in the far reaches of the County whose children ride the
longest distances to the inner city schools. Both of these groups conduct regular
meetings in the community, trying to increase support for their positions. This
fall there was a rally held to bring together all opponents. The rally was very
poorly attended.

Since the announcement of the plan the white opposition has been far more
organized and vocal than the black. The black community's opposition to the
plan has primarily concerned the long distance busing of black students from
grades one through four to County schools. The blacks have maintained that the
burden of busing, in terms of the number of years students must be bused out
of their neighborhoods, should be borne equally by blacks and whites. Instead
blacks are bused out of their areas for approximately eight of their twelve school
years while w- rtes are bused out of their areas for only four of their twelve
school years. TI re has also been black opposition to the plan because it required
that the formerly all black senior high school be converted to a ninth and tenth
grade school.'

There is also some feeling among blacks that the school board and administra-
tion designed the plan purposefully to arouse opposition among both blacks
and whites. These blacks believe that the same degree of integration could have
been achieved with less extensive cross-busing.

To avoid integration some whites have left the County. but the number has
been very small. The superintendent's office can make no estimate of the number
who have left the County for this purpose. About five or six hundred have left
the public school system for private schools in the County. Most of those who
have left have gone from the fifth, sixth, seventh and eighth grades, the years
when white students would go to formerly black schools. Two new private schools
have opened in the County and the previously existing private schools have
expanded their enrollments. The superintendent's office seems to think, however,
that there has been a leveling off of the number leaving the public school system
for private school. In fact, a few schools have had students transfer from the
private schools back to the public schools, as parents and students have seen
that the school system is functioning well.

'The school board supported Its decision for changing this school, and a former whitehigh school to ninth and tenth grades on the inadequate size of the facilities and theirinconvenient locations.
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Community Support for the Plan
After the first weeks of the school year black opposition subsided substantially.

As a result of implementation of the plan many of the formerly black schools have
been very greatly improved in terms of facilities, supplies and surrounding
areas. Many blacks have recognized that the formerly black schools have been
improved more than they would have been without adoption of the plan. Many
blacks also believe that their children are getting better educations in the
formerly white schools. Recently, a black leader spoke at a school board meeting.
urging the board to retain the plan for 1972-1973, stating that, "it has a orked
beyond our highest dreams".

There also appears to be a substantial segment of the white community that
feels that the school system is operating quite well, that the quality of education
has nor deteriorated and that the reorganization of the grade structure of the
schools has been beneficial because it has enabled the schools to introduce
innovative teaching techniques. Although these whites are not publicly express-
ing approval, they are supporting the system through their silent cooperation.

A mason why the white opposition and the black supporters of the plan have
in recent weeks become more vocal is that in November four members of the
school board will be up for reelection. The board members are elected along
parti sin lines, and primaries will be held this spring. The opposition is attempting
to present a slate of candidates and the blacks are working toward having a
black candidate. There have not been blacks on the school board in the past
few Sears though before the merger of County and City school systems there
were blacks on the City school board.
Uncertainty about Continuation of the Plan

Because the district court has given the school board an opportunity to sub-
mit by March 15 a revised plan for the 1972-73 school year, in the near future
the school board will be holding public meetings on three alternative proposals
that are being suggested to the board by opponents of the current plan. The
three alternatives the board is considering involve: (1) a plan which would
retain the same grade structure, but in which the youngsters, grade one
through four, would go to neighborhood schools. This would mean resegregation
in the first through fourth grade levels, but would allow complete desegreation
beyond that level; (2) changing the grade structure to a one through six grade
arranainent and having neighborhood schools for the first through sixth grades,
with integration of secondary schools. This proposal would involve even more
resegregation than the first proposal because no one would be bused for integra-
tion in grades one through six. Although there are some integrated neighbor-
hoods, this plan would lead to some seven or eight black elementary schools, and
an equal number of white schools; (3) a return to a grade structure of one
through sixth grade, seventh through ninth and then tenth, eleventh, and
twelfth, all based on geographic zoning. Integration would arise only through
zoning of contiguous areas. There would be almost no busing for integration.
Fur:moat to the directive of the Fourth Circuit, the district court cannot approve
a modileation of the plan which reduces the amount of desegregation without
finding facts to show a greater degree of desegregation could not be achieved.

Thus, far, the white supporters of the current plan have not publicized their
feelings. However, as decision time approaches, there is a strong possibility this
segment of the community will make itself heard.

It mi:st be noted that in the past two weeks the white opposition's position
has betn strengthened considerably because of public statements made by the
President and other prominent political figures in opposition to cross-busing for
school integration. The white opposition in Forsyth County, believing that the
President and other important political leaders will take steps to bring a halt to
extensive busing for integration, argues that this is a good reason to reduce the
amount of busing currently required. Since there is considerable pressure on
the board from all sides, the board is now in a very difficult position.
AdMews; of Students to the Integration Schools

To help ease the adjustment of students to the integrated schools. in late
August 1971 all schools held open house and parents and students visited their
schools and met with the principal and teachers. The superintendent's office also
sent memoranda to all school principals urging them to be aware of the special
needs and feelings of those students coming to their school for the first time.
The memoranda stressed that the involvement of students in the schools' aca-
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demie and social activities in ways that are meaningful and useful must be a
vital concern of all school personnel.

To further aid adjustment to integration. there is a human relations spe-
cialist working in the superintendent's office and human relations specialists
working in the high schools and senior high schools. In the summer and through-
out the school year they have conducted seminars to aid students and teachers
in their relations with people of different races and backgrounds.

In reference to participation in extra-curricular activities. the superintendent's
office required that traditions and rules for admission to various clubs, teams
or other extra-curricular activities be relaxed to encourage participation of
minority students. The school board issued a policy requiring any student who
held a position of school leadership, either elected or selected, or who was a
member of u school organization retain that position in the school to which he
is assigned for the 1971-1972 school year. The board's rule further required that
any group representing the student body, such as cheerleaders and student gov-
ernment, have an adequate representation from the minority race. As a result,
in several schools. there are black and white co-presidents, and expanded cheer-
leader and athletic squads.

Blacks have been participating in all types of extra-curricular activities, but
particularly in sports. The school administration believes that black participa-
tion in athletics has done a lot to improve feeling among black and white stu-
dents generally, as well as leading to friendships among blacks and whites who
are involved in the same team or activity. Buses are provided to transport stu-
dents who participate in extracurricular activities after school. Buses are not
provided to bring spectators to activities. There have been some complaints from
students who have difficulty obtaining their own transportation for these
activities.

The superintendent's office describes the interaction of biscks and whites in
the high schools and senior high schools as phenomenal. The superintendent's
office reports that there have been fewer disturbances and problems this school
year than in the past several years. There have been no confrontations, one small
walkout of white students at a junior high, no riots and no occasions for calling
Police to school grounds.

In addition. there have been very few complaints of fights between blacks and
whites. The few fights that have occurred between blacks and whites have not
been racially motivated.

The superintendent's office has received some complaints from black students
that they are being more severely disciplined by white teachers than are white
students. Pereentagewise. more black students have been suspended from school
than white students. However. the superintendent's office reports that the number
of suspensions of blacks or whites has not heen higher than in other school years.
It appears to the school administration that students are n eking an attempt to
work out their problems through discussions and conferences.
Reaction of teachers, principals and the superintendent

This winter quite a comprehensive survey of tettehers and principals was con-
ducted by the superintendent's office to see how the staff feels about modifying the
current plan. The survey indicated widespread approval of the current plan
and an overwhelming desire not to have further changes next year. Teachers and
principals noted that there have been two different Plans in the past two years,
and that implementation of a new plan would cause students to again be anxious
about where they will be going to school, to feel that this year doesn't count
and possibly to become dis- uptive.

Teachers are also exeited about the opportunity to use innovative teaching
techniques and are pleased with the way students are reacting. Teachers have
indicated to the superintendent's office that they have not noticed a significant
decline in academie achievement of students. Some white teachers have men-
tioned problems of disciplining black students, but it is believed by them and
by the superintendent's office that the problems stem from lack of experience
in dealing with black students. The teachers and principals have recommended
that the current plan be maintained for several years. at least.

In public discussions of school integration the superintendent has taken the
position that he is an agent of the board. Since the board recommended that
the court reject the plan. he has not publicly supported it. Members of his office,
however, have expressed optimism about the new plan. The superintendent's
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strongest s.pport ha; involved statements that the present grade structure is
the best for good educ ration as well as integration.
Parents' Reactions

In the early days of school, white parents were reds Itant to send their chil-
dren to schools in the formerly black areas. Many brought their children to
school and often remained throughout the day. Many of these parents volunteered
to help in the schools as teachers' aides, in the health clinics, in the library
and in other school areas. Despite the fact that there have been no disturbances
in the schools and the students have been interacting freely, many of these
white parents have continued to give daily volunteer service in the formerly
black schools. There are also a considerable number of white parents volunteer-
ing in the schools in the white areas. A few black parents also act as volunteers
in the school.

Membership in the PTA and in other sc;lool organizations has suffered sub-
stantially this year. It has been difficult for parents who have several students
in different schools to join several PTA's. Black parents have also had difficulties
in attending meetings in the white areas. There have been a few attempts byprincipals to meet with black parents in their neighborhoods but these have
drawn little response from the black community.

Mr. HESBURGH. In addition, to give the subcommittee a sampling
of what one finds behind the headlines, I would like to dwell briefly
on our findings in two citiesone northern and one southernin
which busing has received national publicity. Those cities are Char-
lotte and Pontiac.

Charlotte, of course, is the city that produced the landmark Swann
decisionthe decision which said, correctly, that busing is but one
tool, and a proper tool for implementing school desegregation.

For 2 years now, Charlotte schools have been operating under the
desegregation plan approved by Judge McMillan. The plan was de-
veloped by an education expert and calls for school attendance zones
that slice outward from the city like the wedges of a pie. In addition
to busing, extensive use is made of school pairings and groupings.
More than half the system's 85,000 pupils are bused.

As one might expect when young people are put together under
unfamiliar circumstances, at first there were incidents and disturb-
ances. Since November, however, these incidents have shown a marked
decline. Now they are not much more numerous than they were prior
to desegregation.

I believe that I know something about young people and I think
what I have just said deserves some elaboration. 'Each time we hear of
some incident in connection with desegregation that involves students,
we ought to ask ourselves : Can this incident be attributed to racial inte-
gration or is it the sort of incident, that might occur among young
people anywhere, anytime under everyday circumstances?

I am sure the subcommittee will agree that many incidents have been
blown all out of proportion simply because the highly controversial
issue of h using was involved.

In any event, the staff found many Charlotte parents opposed to
busing. lint among teachers, administrators, and students there were
many who were not unhappy that Judge McMillan ruled the way
he did. There were black students who didn't like to ride the buses,
any more than white pupils like it, but very few of these black stu-
dents preferred their old segregated schools. Some felt that the inci-
dents were a temporary thing, resulting from the uncertainty about
whether Judge McMilian's decision would stand. Some of the white
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students who opted for private schools originally now are returning
to the public schools.

Now let us look briefly at Pontiac, about which we have read a great
deal. The headlines from Pontiac have told about 10 buses destroyed
by bombs, about parent protesters who chained themselves to the bus
yard gaes, about black children being escorted through lines of jeer-
ing pickets, and about school boycotts by whites.

What the headlines have not described is the 21,000 students going
to integrated schools, learning, and learning to live with each other.

Nor has much publicity been given, relatively speaking, to an or-
ganization at one seventh grade school called the group. The group,
consisting of an equal number of white and black members, was formed
to counteract the adverse publicity desegregation was receiving in
Pontiac. Members travel to other schools, put on skits and contact
the media in behalf of biracial education. Between 1,000 and 1,500
Pontiac students have signed up for the group's activities after watch-
ing its skits.

Nearly 10,000 Pontiac pupils are bused. There were disciplinary
problems at the beginning of the year, but these have declined steadily.
Now school officials believe bus monitors are no longer necessary.

We often say, Mr. Chairman, that the Nation's race problems would
not be nearly as severe if they were left in the hands of our youth.
The Commission's surveys have found that incidents in the five cities
often came at the beginning of desegregation, and often seemed to
be spurred by the outlandish activities of parents. The message was
clear: Desegregation involving busing can work given even half a
chance; decent behavior on the part of our young people is not only
possible but almost certain if their elders do not provide them with
too many disgraceful examples to follow.

Commission staff found young black pupils who were raising their
scholastic sights to new career horizons in integrated schools. And
they found young whites with a new understanding and appreciation
of what discrimination has done to their fellow Americans who are
black.

And keep in mind, none of this could have been achieved without
the deliberate assignment of pupils on the basis of race in order to
eliminate segregated schoolsand doing so with the use of a number
o' desegregation techniques, including some that involve busing. None
of this could have been achieved if the constitutional amendment cur-
rently being considered by this subcommittee had been adopted.

There could have been little integragtion of Pontiac or Charlotte
schools if no children had been bused. This is the reason why I have
to support busing, because in our racially divided cities it is often
the only means of bringing children of various races together. Let me
quote to you what a southerner, the (3overnor of the State of Florida,
said about it last week:

. . . (B)y the use of busing and other methods, we've made real progress
In dismantling a dual system of public schools in Florida. And I submit thatuntil we find alternative ways of providing an equal opportunity for qualityeducation for all .. . until we can be sure that an end to busing won't lead
to a return of segregated public schools . .. until we have those assurances,
we must not unduly limit ourselves, and certainly not unconstitutionally.
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If I might put in a personal note, I would like to publicly salute the
Governor of Florida for his statement in this matter.

Of course, children have ridden buses to school for years. School
desegregation has not been a significant factor in the steady increase in
the number of children transported to school each year, from 9 million
in 1950 to over 19 million today. In rural areas, a bus trip to and from
school has long been viewed as a necessary part of getting an educa-
tion. Between 1954 and 1969 our national fleet of school buses grew
from 150,000 to 238,000 for reasons unrelated to desegregation. School
consolidation, and not school desegregation, was primarily responsible
for the increase.

It is sometimes forgotten that for years black and white pupils were
bused, often past each other, many miles each day to maintain school
segregation. Thr,.ighout the South, before desegregation, some school
districts bused all their pupils to uniracial schools. Then there was no
outcry. Black and brown children would sometimes trek long distances
to their school, unable to ride the white school bus which passed them
by.

Thc,, there were no protests.
I recall hearing Charles Evers telling me once his first experience

with busing was walking down u, muddy road and having the white
school bus passing by and splashing mud on him, and the white school
students hollering, "Nigger, Nigger.",

I think we have passed that period in our history.
The reactions which we found in Pontiac and Charlotte were typical,

in many ways, of what we found in other cities. Opposition to desegre-
gation occurred primarily when plans were first implemented, and de-
clined sharply after this time. Opposition from parents, we found,
was much more prevalent than from students.

It would have been a minor miracle had there not been some such
resistance. It is a well known sociological phenomenon that people,
particularly adults, generally react negatively to a change in any social
situation that disrupts a well-established daily routine or introduces
elements of an unknown quality into their lives.

We have seen the agonizing legal fight to desegregate our schools,
mid the relative smoothness with which desegregation has been
achieved in many school systems. Let us now see what racial conditions
would prevail in our schools were the amendment adopted.

A primary thrust of he proposed amendment would be a return to
the neighborhood school. which would reflect the racial characteristics
of the neighborllood. All-black or all-white neighborhoods will produce
segregated schools, and the evidence : verwhelming that the vast
major :ty of neighborhoods in this country are segregated.

President Nixon in his June 1971, statement on equal housing oppor-
tunity stated that:

Despite the efforts and emphasis of recent years, widespread patterns of
residential separation by race and of unequal housing opportunity persist.

To see how these racially separate patterns have been reflected in
neighborhood schools let us look at a few recent statistics. In the fall
of 1971. 86 percent of the black students in Atlanta's public schools
attended schools that were 80 to 100 percent black. In Detroit, the
percentage of black students attending schools that were 80 to 100
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percent black was 79 percent, while it was 63 percent in Boston, 86
percent in Houston. and 79 percent in Milwaukee.

I could continue, but these figures are illustrative; they tell a story
of racial separation that is dramatized every day in schools through-
out the country.

These, patterns of segregation did not come about only by chance
or by free, choice. They were condoned. and actively promoted, by
local, State, and Federal governments. Unfortunately, these .patterns
are not going to chance in any reasonable length of time. This would
be the only way in which our schools could be desegregated without
the use of the tools and techniques now being required by the courts.
To support an amendment that would outlaw such tools and tech-
niques is purposefully to consign this Nation's commitment to de-
segregate our schools to the national scrap heap.

Our Government and our courts have come to recognize that this
malignancy, this racial separation, will not just disappear on its own
effort. It requires active, intensive treatment:

The Federal Government has been a leader in this effort. through
measures such as title VIII of the Civil Rights Act of 1968, which
requires that Federal executive agencies take affirmative action to
promote fair housing, and Executive Order 11246 which requires
that Federal contractors take affirmative action to end minority under-
representation in their work force. These medicines may be inconven-
ient to take and slow to work against a malady which bas been nur-
tured for years. but we are seeking a cure, we are trying to undo dis-
crimination in housing and employment however long it may take.

These developments also demonstrate what I feel is a rather sad
irony in the debate over the proposed amendment. We have recog-
nizea Government responsibility for ending housing and employment
discrimination, and we are doing something about it. Now we come to
schools, perhaps the most crucial area in ;bich to achieve desegrega-
tion, an area where Government has a long and acknowledged history
of creating and perpetuating segregation. Instead of recognizing Gov-
ernment responsibility and making a commitment to desegregation of
our schools, we do the opposite; we talk about outlawing pupil assign-
ments inter, 'led to achieve desegregation, and of overriding the courts
by constitutional amendment. Instead of cursing the di .?ase, we curse
the medicine, we curse the doctors, we seek to ignore what will happen
if all remedies are abandoned.

In the courFe of the 15-year life of the Commission on Civil Rights,
I have had occasion to view with shame and sorrow the kind of hous-
ing to which hundreds of thousands of our fellow Americans are rele-
gated. They do not live in squalor because they like it. They do not
enjoy using outdoor privys or unheated rooms nor do they revel in
sleeping in roach- and rat-infested apartments. They tolerate it because
there is nothing better that their earning capacity can afford them.

Millions of Americans of all races are merely existing today in this
land of plenty, at points far below our governmentally established
poverty levels. Minority group people: the chicanos, the blacks, the
Puerto Ricans, the American Indians, suffer these liabilities in far
greater proportion than their percentage in the population would
suggest.
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It is as near certain as anything I know that in the absence of mas-
sive housing subsidies and a much more ambitious family assistance
program than has been seriously discussed by the Congress, this con-
dition will continue. It will continue unless the children of these fam-
ilies are pros ded with the opportunity to secure the kind of educa-
tion that will permit them to compete on a basis of equality with those
who now are more privileged than they.

There are those who call this amendment an antibusing amendment.
Nothing could be further from the truth. For the amendment has
effects which go far beyond merely outlawing schoolbusing. First., it
is an anti-school-desegregation amendment. But even this is an under-
statement of the effect of House Joint Resolution 620. It is also funda-
mentally an antiblack amendment. Its effects greatly transcend the
walls of the classroom. We are really asking whether we are going to
give minority citizens an opportunity to learn, to earn, and to live at
the same level as the rest of society, or whether we are going to forget
about the future of generations of minority children.

Where you go to schoolthe quality of the education you receive and
the attitude which you acquire toward learninghas a determinative
effect upon your life. A slum school can have, as our courts have recog-
nized, an effect upon children which could probably never be undone.
No wonder many blacks regard this amendment as another way of
saying : "Don't touch me. You are not a human being."

Finally, this amendment is contrary to the principles that we sub-
scribe to when we speak of being "an American"it negates the Judeo-
Ch ristian ethic that we claim to support.

It deprives the Nation's children of the only chance presently avail-
able to give real meaning and purpose to the ideals of a democratic
society. Schools are now and always have been socializing institutions.
They are the only institutions in our society which practically every
person in our Nation is required to attend. It is in the schools that
children are introduced to the process of living and getting along
with other people outside the protective custody of their parents in a
society of other human beings.

We have been asking ourselves over the past 10 years or so "Wh3 ?"
Why the riots and civil disturbances in Watts, Newark, Detroit, and
scores of other cities? Why, we ask, are our Armed Forces in Vietnam
and Germany and here on American soil wracked with internal strife
between black and white servicemen? The answer to these queries and
others of a similar nature that could be raised is simple : They never
learned how to live together as equals. And, now, after the meager
progress in the last few years to remove the barrier preventing boys
and girls of whatever race from learning to live together, we are faced
with the prospect of another barrier in our long fight to create a society
in which all men can be. brothers.

I can. therefore, think of no greater tragedy than the adoption of
this amendment.

Equal opportunity has been a keystone in the structure of American
life, and the availability of quality education to all on a nondiscrim-
inatory oasis has been held by the courts to be an essential aspect of
equal opportunity. By denying this right, the proposed amendment
will have the effect of relegating millions of minority schoolthildren
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into shamefully inferior educational systems which, only recently,
our country had been abandoning as part of its segregated past.

Thank you very much, Mr. Chairman.
Chairman CELLER. That is a very comprehensive statement and will

be very helpful to the committee.
Are there any questions ?
Mr. MoCuukcii. I have no questions, Mr. Chairman. But I should

like to say that I have known Father Hesburgh since he came to the
Commission as an appointee of President Eisenhower 15 years ago.
His effective role in guiding the Commission has made equal opportu-
nity in America possible.

Mr. HESBITRGH. Thank you, Mr. McCulloch. I appreciate that.
Chairman CELLER. Are there any questions?
Mr. JACOBS. Mr. Chairman, I did not have a question, but my col-

league from Indiana, Mr. Brademas, asked me to extend a welcome to
Father Hesburgh.

Chairman CELLER. Mr. McClory.
Mr. MCCLORY. I will comment that it is a very impressive state-

ment. I think in some respects, however, it deals emotionally, especially
when it refers to some comment that Medgar Evers made some time
ago, which, in my opinion, indicates precisely the racist aspect of this
subject.

I would agree with that part of the statement that underscores
the necessity and the wisdom of trying to develop a desegregated
society. The statement about trying to achieve a Christian-Judeo con-
cept of a harmonious society is perhaps what is involved in part of the
desegregation effort.

In other words, we are trying to achieve idealistic social goals
through our children and our schools. I am wondering if our inability
to provide better employment opportunities and to provide fairer
housing are not, in fact. being retarded by large-scale and long-distance
busing programs in which we try to achieve what we can't achieve
through other means.

Do you think that schoolbusing is going to accelerate or retard efforts
made elsewhere?

Mr. HESBURGH. I have felt, Mr. Congressman, that the schoolbusing
issue has been completely overblown for a lot of obvious political
reasons.

It is a very unpopular thing to push for schoolbusing. It is very
unpopular to stand up and say a word about busing despite the fact
that 40 percent of the schoolchildren in America go to school on a bus
every day.

The fact that busing has been used for very nasty reasons in the past,
is not a reason it cannot be used for equally beneficial reasons now.

What happens at the end of the busline?
For many young pupils, the only way they are going to get access

to a decent education is by taking a ride on the bus to get to a good
school. Then I think the education they get at the end of the busline
far transcends that ride.

Mr. MrCLORY. I have noticed in the newspaper that one of my black
colleagues from Illinois, in being asked to comment on the busing issue.
responded he thought there should be limitations of distance and
limitations of time.
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Mr. HESBURGII. I agree with that. Nobody would disagree with that.
The Supreme Court say it agrees with that. Anything that would be
too time consuming and in a sense hurting the educational benefit of
the rider, would be self-defeating

The problem we have in the issue is that busing has become a code
word, and it is very easy from the President on down to say, "I am
against busing." It becomes popular.

The fact is, if you are against busing, you are against 40 percent of
the children getting to school every day. That is oversimplifying the
case entirely.

I would still say the Supreme Court puts down good guidelines. It
says the busline should not be too long or harmful physically to the
child and should not get in the way of the education.

I am still saying, which is so hard for us the understand, there are
children in this country who go to absolutely horrible schools.

They happen to be the schools in the neighborhcod. The neighbor-
hoods are as bad as the schools.

Those youngsters for the rest of their lives are facing frustration,
failure, welfare, ar,'l everything else because they don't get a decent
education and they can't get it in that school.

If anybody has a better idea of how to get it, they say, "Impro e the
school.' We have had a century and a half to do that. And we have not
done a vein, good job. Poor neighborhoods have always had poor
schools.

Mr. Mcaouy. There is a continuing movement of people from the
inner city to the suburbs, and if we develop long-distance busing pro-
grams, what is going to prevent this continued emigration from going
way out into the countryside ? And then what do we do about busing?
Do we continue to expand these pie-shaped areas farther out into the
countmide ?

Mr. IEssuRox. The simple fact is that the concentration of minority
groups in the inner city has increased, and the emigration is mainly
migration of whites, and jobs have emigrated with them.

This is one of the problems that has upset this Commission. We have
had several hearings about it. in St. Louis and Boston and Washington.
It seems this country is dividing more and more in a dual nation.

You speak about segregation. We are talking about a segregating
society where the poor minority all live in the central city with poor
facilities of every kind, and everybody escapes that by going out to the
suburbs where they have good schools and pay less taxes than they do
is the city.

Mr. McCroay. Let me emphasize one policy of this administration
their policy of locating Federal facilities in areas where equal job op-
portunities and equal housing opportunities are available. To the ex-
tent we improve job opportmities and housing epportunities, we also
improve educational opportunities.

It would be unfort 'nate if, given this relationship, we would cut off
any opportunities 133 requiring tin. busing of children back into the
area where they came from.

Mr. III:summit. No, what I am saying is, I don't want to so, any
child bused to a bad school. hut I want to see any child that has a
chance to be bused to a good school get that chance.
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The nub of this question is for minority kids who now don't have the
the opportunity to go to good schools tliat they may get the opportu-
nity of going to a good school.

Sir. Mc CLo-nx. I think our problem arises not because of any desire
of the outlying area to deny an opportunity to the black child from
the inner-city to attend its schools but because of the requirement that
the parent in the outlying area bus his children into a ghetto school
or inner-city school which is a 'Ad school.

Mr. Isitunou. That is right. and it has been bad for a long time,
jand no one worried about it as long as it was just for blacks.

I would say. make it a good schAl, of course.
Of course, let's make it a good school. but it has been a bad school

for blacks for years.
The moment a white youngster has to go. than it is called a bad

scl tool.
Mr. McCion.r. Do you think legislation might help alleviate some

of the more critical problems?
Mr. lksurnou. I don't think we are going to solve this problem ul-

timately until we get open housing and until we have neighborhoods
that reflect the general population of the country.

Mr. McCiony. I would agree with that.
Mr. Iii:snullon. As long as you have segregated housing, you are

going to have segregated scliools and bad schools.
The simple fact is. and this is the reason for the California school

financing decision
Mr. McCr.onv. In other words. if we changed the houiing patterns.

then the busing problem would vanisli ?
Mr. M.:summit. That is right. but I don't think the housing problem

is going to be solved that quickly. It involves a good deal of money
awl all kinds of programs.

Mr. McCIA»IY. Is busing children going to help the housing prob-
lem ?

lltsnruoir. I don't think it really has reference to the housing
problem. It is something done because of the housing situation.

What I am saying is that in this situation at this partkular juncture,
child A, B. C, or D, who happens to be black, who is not going to
get. a good education where he is, is only going to get a good education
if he can go where that happens.

Let. me illustrate a case from Boston. We had had a hearing there,
and ir3 'alked to a mother in Roxbury which is the black section of
Boston. It was a rather small black 1 opidation, about 8 percent in
the city. This mother said that her cling was going to a school in their
black neighborhood and the child was getting "A" grades and never
ha (i :lily homework. It, was an all-black

A friend of hers who lived out in Newton said, "If you want to.
vou can bring your daughter out to our school because we have room
for extra kids."'

They got r few of the people in the black area together and the
parents took turns driving them out to the school in Newton.

The first, thing she found was that the child had a lot of homework
and was expected to perform. which the child was never expected to

in the black school. The child slipped down to a "C" student im-
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mediately, and over the ensuing year came back up to an "A" status
again, but that was a legitimate "A."

Now, I asked this mother, "It must be terribly inconvenient to get
up at 6 o'clock and get your child out to the school in Newton ?"

She said, "It was worth it because my child now has hope for the
future. This school my child was going to, even though she was a bright
child, has put one student in Boston Latin in the whole history of the
school. It has only qualified one student to go to a good high. school.
The child has no problem at all getting m Boston Latin coming from
the Newton school, but never would have gotten in if she had stayed
where she was.

I think if we put more emphasis on quality of education, and busing
is one means of getting a child to a good school and get a good educa-
tion, then I think we see the importance of busing.

Just to say busing is bad is a very bad approach to the problem.
Mr. MCCLORT. I won't continue the questioning. Thank you very

much.
Mr. HEM:MOH. Thank you, Mr. McClory.
Chairman CELLER. Father Hesburgh, would you agree with what

Chief Justice Burger said in the Swann ease :
All things being equal, with no history of discrimination, it n- ght be well and

desirable to assign pupils to schools nearest their homes, but : a things are not
equal, and in a system that has been deliberately constructed and maintained
to enforce segregation, the remedy for such segregation may be administratively
awkward, inconvenient, and even bizarre in some situations and may impose
burdens on some; but all awkwardness and inconvenience cannot he avoided in
the interim period when remedial adjustments are being made to eliminate the
dual school systems.

Would you agree with that?
Mr. HEssuRox. I agree with that, and I think this illustratesa larger

problem.
We have inherited a very bad situation because we inherited, first of

all, the situation of slavery and now we have been undoing effects of
that over our generation.

We have done more probably in the last 10 years to try to undo the
bad effects of this situation than had been done in hundreds of years
previously.

I don't think we can do it without pain, and strain, and misunder-
standing, and all kinds of means which at times may not be successful
and may not even be good, but the fact is that we are making an effort
to move forward in this, and we are making an effort not just in
schooling, but in housing and employment and public accommodations
and administration of justice.

And it seems to me that what this country needs is forward motion
toward our ideals, and my big objection to the amendment is that I
think it is a backward motion.

Chairman CELLER. If there are no other questions, I want to state
we are very grateful to you and your associates and the names of your
associates will be recorded in the record.

Mr. Hungate.
Mr. HuXOA'rE. If the Chair please, Father Hesburgh would you

think that a one-race school, whether de jure or de facto, would auto-
matically constitute denial of equal protection of the law ?
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Mr. HESBURGII. I would think in the concrete historical circum-
stances of this country, yes.

Mr. HUNG ATE. What about a situation where there is a political sub-
division in a county unit of 1,400 square miles with all one race. Would
the childrer. there be denied equal protection of the law unless there
were pupils from another race?

Mr. ITESBURGH. My concern is for minority children. In other words,
I don't think all of the white kids in Scarsdale are being denied equal
protection of the law because they go to a white school, but I think tkat
the black kids in Detroit and South Chicago and Harlem and Wash-
ington and many places are really not going to good schools and to
the extent that they don't have access to good schools, I think it is an
affront to the requirement of equal protection of the law.

Mr. HUNGATE. Isn't it stated in some of the opinions which struck
down "separate but equal" that going to school together is part of the
process and in that sense wouldn't the white children be deprived of the
necessary experience?

Mr. HESBURGH. You could argue this, I think, and this is in fact the
effect of the Coleman study and the effect ofour study on racial isola-
tion in the schools. I think in our country certainly it would be more
advantageous to learn how to live with more kinds of people who
make up the country.

I think if it were Sweden, for example, or Norway, or some country
that is fairly monolithic in its racial makeup, one would understand
that this problem does not exist.

But let's face it. We are a curious experiment in modern life. We
say many races are trying to make one country.

Mr. HIINGATE. An incomplete experiment.
Mr. HESBURGIL That is right, an incomplete experiment, but a novel

one. I think the youngsters in many ways are much more able to cope
with this than their elders.

You are not born with prejudice. You have to develop it.
Youngsters don't have it. Youngsters learning, I think, at an early

age to understand each other and to appreciate each other's values,
eliminates a lot of the prejudice that follows later on in life.

Mr. HIINGATE. One last question, please.
I believe that the decisions of the fifth circuit in the Jefferson

County Board of Education cases say this :
During the Senate debate on the 1964 Civil Rights Act Senator Byrd (W. Va.)asked Senator Humphrey if he would give an assurance "that under Title VI

school children may not be bused from one end of the community to another ...at taxpayers expense to relieve so-called racial imbalance in the schools."Senator Humphrey replied: "I do . . , . That language is to be found in
Title IV. The provision tf 407(a) ( (2)] merely quotes the substance of a recent
court decision which I have with me, and which I desire to include in the Rec-ord today, the so-called Gary case."

The Fifth Circuit's opinion reads:
The thrust of the Gary case was that if school districts were drawn withoutregard to race, but rather on the basis of such factors as density of population,

travel distances, safety of the children those districts are valid even ifthere is a racial imbalance caused by discriminatory practices in housing.
Senator Humphrey then went on to say that title IV of the Civil

Rights Act of 1964 did not attempt to integrate the schools but did
attempt to eliminate segregation. Senator Humphrey said that if
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i-chool districts are not gerrymandered and in effect deliberately segre-
gated then "the fact that there is racial unbalance per se is not some-
thing which is unconstitutional."

In the en bane decision of the Fifth Circuit subsequently the court
cited a statement made by Congressman Celle'. :

There is no authorization for either the Attorney General or the Commissioner
of Education to work toward achieving racial balance in given schools.

Now, I wonder how would we explain, or do you think we can ex-
plain the court's decision to legislators Ndio were propounding those
inquiries and receiving those replies?

Mr. IlEsiii-acu. I would like to ask our counsel to say a word on
that because lie is a lawyer:

Mr. Pown.i.. I think the term "racial balance" is subject to a lot
of interpretation. The courts looking at the Federal statutes which
prohibit racial balance have taken the position that where de jure
segregation exists, there can he approximation of races in schools.

The question that is open is, in that instance where there is segre-
gation which is not shown to be de jure, which is not shown to be
caused by the State, whether there must be racial balance. Clearly
where there is de jure segregation, there can be approximation of
races. You have to have race consciousness to desegregate.

Mr. IltrxGATE. What about the de facto situation? Do you think
that is still an open ?

Mr. PowELL. If you read Swann, they left two questions open there.
They left the question of de facto segregation open. They left the
question of whether there are other forms of de jure segregation ex-
tending to actions beyond school districts. Those two questions are
left open.

De facto segregation, the question of whether there is to be relief,
other than in court of appeals cases, is left open.

The Supreme Court of the United States has not ruled on whether
there is to be relief granted in de facto segregation. The Supreme
Court has ignored de facto segregation to this day.

Mr. HUNGATE. Suppose you have a State like Missouri which had
de jure segregation in 19544

Mr. POWELL. Continuing effects of de jure segregation under the
law can be the basis for relief. A pronouncement, the mere pronounce-
ment that there will no longer be segregation is not sufficient.

Mr. HUNGATE. Would it be fair to say they are holding that if you
had de facto segregation, it had arisen out of de jure segregation
there?

Mr. POWELL. There is no such thing as de facto segregation which
originated from de jure segregation. There comes a point beyond
which there is no longer de jure desegregation. The courts have not
decided what point that is. The courts today have said no more than
dual systems must be eliminated.

Mr. HUNGATE. I was under the impression that de jure system
would be established and maintains 1 under approval of the law. Sup-
pose the law is repealed and also overruled by the Court. Do you still
have de jure segregation?

Mr. POWELL. You do so long as you have continuing effects of that
de jure segregation. The mere pronouncement doesn't desegregate.
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Mr. IttINGATE. But I think you are having se tion without de
jure segregation. Originally you would have vio ated the law to have
integrated. But now we do not have segregation mandated in a statute.
Don't you see the difference there?

Mr. POWELL. Would you put that question again, please?
Mr. HuriaATE. Where the law required segregation, you would have

violated the law to have integrated. When that law is repealed, it
seems to me we have some changes.

Mr. POWELL. Looking at the facts, sir, the mere changes of words
in the statute doesn't change the segregation. The law -looks at the
substance here. Continuing effects of de jure segregation are illegal
under opinions of the Court.

Mr. HIINGATE. You would not consider it de facto?
Mr. POWELL. I certainly would not.
Chairman CELLER. The Chair will now adjourn until 2 o'clock, when

we will resume the testimony of Congressman Lent.
We want to thank you again, Father Hesburgh.
(Whereupon, the subcommittee recessed at 12:25 p.m., to recon-

vene at 2 p.m., the same day.)

AFTERNOON SESSION

Chairman CELLER. The committee will come to order.
We will resume testimony of our colleague from New York, Mr. Lent.

Mr. Mikva, I think you wanted to ask some questions.

FURTHER STATEMENT OF HON. NORMAN F. LENT, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF NEW YORK

Mr. MIKvA. Mr. Lent, do you think this is a charade?
Mr. LENT. I should certainly hope not Mr. Mikva.
Mr. MIKVA. Do you think that Congressman Celler or Congress-

man McCulloch are farcists?
Mr. LENT. NO.
Mr. MIKVA. You were quoted in Detroit saying hearings on the bill

would be a farce and a charade. Is that political propagaida, or were
you misquoted ?

Mr. LENT. I believe I said those statements over the telephone to
a group that was having a neighborhood school rally in support of
this bill, and the question was put to me, Mr. Mikva, whether, in
view of the fact that these hearings were being scheduled, they could
let down their efforts in Pontiac to obtain support from the Members
of the Congress to this bill. At that time I said "Don't let the hear-
ings fool you. As far as you are concerned, they are a farce and a
charade. Maintain your efforts to get support of your Michigan
Congressmen for House Joint Resolution 620."

Mr. MilivA. Then you do think this committee consists of people
who play charades and engage in farcist activities?

Mr. LENT. Certainly not.
Mr. MilivA. I don't understand, it either is a farce or it isn't. If

that was just a political speech you were making in hustings. that is
one thing; but these people take themselves very seriously. I am a
junior member of the subcommittee and I have been very impressed

80-449-72--17
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in the 4 years I have been on this committee that these are serious
constitutional lawyers who take their responsibilities very seriously,
and who have learned how to disagree without being disagreeable. The
last thing I would accuse them of engaging in When they are in a
hearing so weighty a matter as amending the Constitution, is of being
involved in a farce or charade.

If those weren't your words I will stop right now, if they were,
I hope you would retract them. I think it casts a cloud over your
testimony and the conduct of this committee.

Chairman CELLER.Will the gentleman yidd?
Mr. MixvA. I will be glad to yield
Chairman CELLER. Mr. Lent, I always have the highest regard for

all Members of Congress because I always respect the esprit de corps
that should exist between all Members of Congress.

Do I understand that you repeated that very language outside be-
fore the television cameras this morning when they asked you for
comment? Did you make that same statement?

Mr. LENT. I don't believe I did, Mr. Chairman. I was asked about
that report which, as I said, I was in Rockville Centre, Long Island,
when I made a statement to a woman who asked me a question over
the telephone. The telephone conversation was being amplified and
apparently recorded in a city in Michigan, in Pontiac. And the thrust
of her question was whetherand I hope you would understand
the context in which it was giventhese folks in Pontiac were having
a rally, it was a hoopla like a political convention and they were
looking for encouragement from me for the effort that they were
making. So that, really, with all deference to the members of the
committee, I think we should not let this thing be blown out of pro-
portion. You have to understand the context that it was made in.

Now, if you want to ask me whether I think that there is a China-
man's chance of this committee reporting this bill out, I have to say to
you as a fellow legislator that in my opinion, and I have heard this
from other Members of Congress, there is very little chance of it being
reported out of committee. Therefore, I don't think that those in our
country who are opposed to the forced busing, who support the neigh-
borhood school concept, should be led, through the medium of these
hearings, into a false belief that Government is going to act affirmative-
ly on their requests.

My language, which perhaps was overly colorful, was designed tokeep them
Chairman CELLER. Mr. Lent, we have not only before us your pro-

posed amendment to the Constitution, but also other resolutions in-
volving constitutional amendments, as well a great many other bills
relating to busing. It is not only your bill that we are considering
before this committee. Now I will ask you a question :

Did you get a fair hearing this morning?
Mr. LENT. Yes, as far as I am concerned.
Chairman CELL M. Did you express yourself to the world and to

those to whom you made those statements over the television, and
otherwise, to the effect that you got a fair hearing from this Judiciary
Committee?

Mr. LENT. I would so state. I would say while I got a fair hearing
there were !rainy people who are seeking a chance to testify before
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this committee who have not been given that opportunity. For ex-
ample. as long as you want to go into that

Chairman CEI.LER. Now just a minute. Who has asked for a hearine:
before this committee, and has been denied?

Mr LENT. There were people right in this room. Mr. Chairman.
There are two representatives of the Charlotte-Mecklenburg school
system who spoke to me a little while ago and said they can't get on.
Roy Innis. the national executive director of CORE, came, to the
hearing.

Mr. BROOKS. I want to advise the Congressman that this commit-
tee worked all day Monday and Tuesday and heard about 20 Members
of Congress. of which I guess 25 were in favor of either the legislation
or the amendment. We heard you today at great length. We are going
to meet tomorrow. We are hearing a long list of people who have writ-
ten and asked to testify. The people from Texas that I know that wrote
and asked to testify. we. shall hear at a, subsequent date. We don't, just
hear them when they arrive and say, "We ought to be heard."

One other thing about charades and farces. You know there are some
members of this committee that were voting for antibusing amend-
ments on education bills long before yon were in Congress, and so when
yon start charging the, committee, you better look at all of the members
and find out who you are charging.

Mr. MIKVA. Mr. Chairman. if I still have the floor. I think there is
some trouble about your suggestion that no one favoring the amend-
ment is going to be heard. It isn't a question of whether. it is a question
of when. I wanted to ask you these questions this morning but there
were a lot of other people who had questions and I waited my time and
you waited your time to be heard today. There were senior members
that were heard yesterday and the day before, but I don't know any-
body who wants to be heard who has been told flat out they can't be
heard.

But T think, Mr. Lent. as a member of this body you owe it to some
of your supporters to explain to them that with 435 Members represent-
ing 210 million people. sometimes the clock has to be adjusted for every-
body's sake. Is that an unreasonable position for the committee to
take?

Mr. LENT. No: it certainly isn't. I am gratified that the committee
is going to give these folks, some of whom are in the room, an oppor-
tunity to be heard. Mr. Smothers over here, this man indicated to me
he wanted an opportunity to be heard. I ani not tr.) ing to change, the
system of the hearing but I would hope, Mr. Chairman and Mr. Mikva,
that you would take the statement that I made in the context in which
it was given. It, was made at a political rally to arouse enthusiasm.

Mr, Milo-A. It was political rhetoric. Now, you said that the thing
was going to be shot down by a group of ultraliberal professors and
sociologists who would shoot it down. Father Hesburgh is one of those
ultraliberals. I suppose. He testified against the amendment.

Mr. LENT. I don't see anything wrong with the statement that the
amendment is going to be "shot down" or "attacked," and it has been
by a number of liberal law professors from Harvard and Yale and
Cornell.

Mr. Mum. Some of them aren't so liberal. T could label you as
ultradeintegrationist. That doesn't mean anything. My concern it'
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that I think you were trying to demean the process of this committee.
If you weren't, I am glad to know that. I hope you will clear that
up on the record because I think a constitutional amendment deserves
to be fully considered by the Congress and the people. It is very
important that the committee process apply fully and fairly. If you
really think in advance that you aren't going to get a full hearing,
then what you have said is that the committee pro less does not work.

That is a substantial charge.
Mr.JACOBS. Mr. Chairman, I would like to make this observation:

The big problem with a large number of witnesses who wish to be
scheduled on a national issue is that they all come to focus on this
tiny dot on the map and it is like threading a needle with a rope. It
does represent a very difficult problem for scheduling, and I am very
well aware of that. I would like to say for the record, however, two
members of the Charlotte School Board in North Carolina who are
present today not only were mentioned by Father Hesburgh's testimony
this morning, but, if I understand the testimony correctly, their views
were represented or purported to be represented by his testimony also.

It does seem to me that under the traditions of the House, when
another Member is mentioned, that perhaps sometime today they might
be permitted a few moments to speak for themselves and then per-
haps come back in their fair place in line. I commend that to the
members of the committee as possibly not by the book but a common-
sense and reasonable approach.

Mr. MIKvA. If I still have the floor, I think we are going to have to
recess shortly for the vote. I would like to ask a couple of substantive
questions.

I will describe the situation in my town of Evanston, where an
elected school board, reacting to a de facto situation (there has never
been any suggestion there was any de jure segregation) decided to
turn what had theretofore been an all black school into a laboratory
school to which pupils would come based on need and desire. The
board also reassigned the rest of the school district so that every one
of the schools which had theretofore been all white now are inte-
grated, and pupils are bused. Many of the kids now riding school buses
weren't before.

One of the reasons, and probably the main reason was that the
Evanston school board, an elected board, decided they wanted inte-
grated schools. Those board members stood for reelection and some
of them were defeated, others were reelected. The people of Evanston
overall support their elected representatives on the school board and
this is the way they want to run the school system.

As I read your proposed constitutional amendment, if it were to
be adopted., Evanston would be forced to resegregate the schools.
Would_ you tell me why I am wrong?

Mr. LENT. I would say any youngster who felt himself aggrieved by
the busing scheme in Evanston would have a valid complaint under
this proposal if he could demonstrate that he was in fact being assigned
on a racial basis.

Mr. MIIEVA. That is correct. So Evanston would have to undo its
desegregation plan and go back to segregation.

Mr. LENT. I don't think Evanston as a whole would have to undo
it but any youngsters who didn't want to go to this school, who wanted
to insist on his right, would have that ability.
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Mr., Mucvn. Then I don't understand that. You say any individual
child would be free. But won't the action of the Evanston School Board
in assigning these kids on the basis I just described be unconstitu-
tional if your amendment was adopted?

Mr. LENT. If they did it solely on racial basis. If there were other
considerations that could justify it

Mr. MtKVA. So anyone could enjoin them from continuing school
assignments on that basis, is that correct?

Mr. LENT. That would be my understanding.
Mr. Minvn. That would apply to every school district in which a

desegregation order has been entered since 1954 if, in fact, the original
desegregation order assigned pupils on the basis of race. Since that
is the constant of the assignment. and it happens every year, all of
those districts could be resegregated if your amendment were adopted.
Is that correct?

Mr. LENT. No.
Mr. MTKVA. Why not
Mr. LENT. In the first place, it is a well-known and recognized

principle of the statutory construction that the statutes do not operate
retroactively unless they specifically say they do act retroactively.

Mr. MIKvA. This isn't a statute. 'This is the Constitution. Let's get
this clear. Are you suggesting that a constitutional amendment has
no retroactive effect?

Mr. LENT. I will try to find my authority. That is a good question.
Mr. Mc Gunn-. Mr. Chairman. I think the second bell has rung and

there is a rolletill vote on the floor. I do have some questions and I
would suggest that we recess for 10 or 15 minutes so we can all vote
on the pending measure and then return.

Chairman CILLER. The committee will be in recess for 15 minutes
so the Members can attend a rollcall.

(Brief recess.)
Chairman CF.ILER. The hearing will resume. We are sorry that we

had interruptions, but you understand.
Mr. Mikva, I think you had some questions.
Mr. MIKVA. Yes; we were talking, Mr. Lent, about what impact

your nmendment would have on districts which have desegregated by
assigning pupils on the basis of race. You were saying that it would
not have any retroactive effect.

Mr. LENT. That is correct. Of course. Brown against the Board of
Ethicaticya, which is our landmark case in this field, did first lay down,
before my constitutional amendment even came into consideration,
the basic principle that children may not be assigned to a school on
the basis of rare either for the purpose of segregation or for the pur-
pose of integration.

On the question of retroactivity. in the area of statutory construc-
tion, the general rule is found in Second Sutherland Statutory Con-
struction. (Third ed.)

Mr. MTKVA. What statute, are you talking about?
Mr. LENT. Since legislative intent is so important and since this

retroactivity question has arisen, I have researched it and have here
the fruits of that research as given to me by the Library of Congress
Congressional Research Service; so perhaps if I read this statement
in, it will adequately answer your point:
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In the area of statutory construction, the general rule is that "a law will
not be construed as retroactive unless the Act clearly by express language or
necessary implication, indicates that the legislature intended a retroactive
application."

And this is in Second Sutherland Statutory Construction, Third
Edition.

This noted, scholarly authority takes the view that a similar rule
applies both to constitutional construction and statutory construction.
Thus, Prof. Thomas F. Cooley states that :

A constitution should operate prospectively only, unless the words employed
show a clear intention that it should ha-e a retrospective effect. This is the rule
in regard to statutes, and it is one of such obvious convenience and justice, that
It must aluays be adhered to in the construction of statutes, unless in cases where
there is something on the face of the enactment putting it beyond doubt that
the legislature meant it to operate retrospectively. Retrospective legislation,
except when designed to cure normal defects or otherwise operate remedially,
is commonly objectionable in principle, and apt to result in injustice; and it is
a sound rule of construction which refuses lightly to imply an intent to enact
it. We are aware of no reasons applicable to ordinary legislation which do not,
upon this point, apply equally well to constitutions.

And that is from Cooley, who is the outstanding constitutional
authority, in his work "A Treatise on the Constitutional Limitations,
"Seventh Edition, page 97.

Mr. MIKVA. Maybe we are disagreeing about the meaning of the word
retroactive. Let me be very specific. The 13th amendment was retroac-
tive. The fact that a slavery relationship had existed prior to adoption
of the 13th amendment did not keep it from being unvalidated as a
result of the 13th amendment. Correct?

Mr. LENT. Yes.
MIKVA., That is the sense in which I was using the word retro-

active. Let's apply that same principle to House Joint Resolution 620.
Every year students are assigned or required to attend a particular
public school. Now in a large number of school districts, particularly
in the South, they have been assigned as a result of Brown v. Board
of Education, and other cases implementing the Brown decision. They
have been assigned on the basis of race in order to desegregate the
school system where the court, found de jure segregation. Is there any
dispute about that fact?

Mr. LENT. Yes.
Mr. MIKVA. Then what did the courts do in those cases?
Mr. LENT. Brown, in the "all deliberate speed" ruling, second Brown

case, 349 U.S. 244, pages 300, 301, said to the school board :
To that end you may consider problems related to administration arising

from the physical condition of the school plant, the school transportation system,
personnel, revision of school districts and attendance areas into compact units
4'n achieve a system of determining admission to the public schools on a nonracial
basis.

Mr. MIKVA. Let me stop you there.
Mr. LENT. So you are presupposing that the Brown decision, and

every case since the Brown decision, uses race as a criterion and that
this amendment is somehow going to roll back all of that. I am saying
to you that this isn't so.

Mr. Mum. Then let me ask you what is the need for your amend-
ment ? Isn't it that some court decisions have come down which have
assigned pupils on the basis of race'?
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Mr. LENT. Right. Not a decision that came down for 12 years after
Brown because all of those decisions, and this is in my opening state-
ment, all those decisions never varied from the Brown rule that it
was wrong to take race into consideration. And where it had been
taken into consideration you had to dismantle the school system and
it had to be put back together again with all deliberate speed into
compact units on a nonracial basis until we get into those cases which
are Swann against the Board of Education, and that bunch, which
are very recent, including the Charlotte-Ilfecklenburg ense, where the
court said, in order to really do a good job of restructuring these
school districts, we are now going to come full circle from Brown and
we are going to use race as one of our tools, and we are going to use
busing as one of our tools to achieve an integration, and what I am
saying is at his amendment would roll back Swann but not Brown
or any of the cases along the Brown line.

Mr., MiKv.i. You were out of the room when Father Hesburgh testi-
fied, but there is a long appendix submitted by the U.S. Commission
on Civil Rights that was made a part of the record. I would commend
it to you and perhaps we can at least find out how many school dis-
tricts would be affected by your amendment if adopted.

According to the Commission on Civil Rights, just about every de-
segregation plan, whether as a result of court order or of voluntary ac-
tion on the part of a local school board, would be affected because, in
most instances, those students are being assigned on the basis of race.
This was a question my colleague from Indiana was asking you about
this morning. They are being assigned sometimes to undo the prior de
jure assignments because of race, creed, or color. The new assignment
is based on race, creed, or color.

In other words, if they were going to an all white school and they are
all whites, the court orders have assigned some of them to mixed
schools based on some being white and some being black. Is there any
doubt that your amendment, if adopted, would roll those plans back?

Mr. LENT. There certainly is. There certainly is a doubt. .A.ny case
where a dual school district was restructured by a court acting under
Brown and restructured according to the rule of .6,,;:tm on a compact
and nonracial basis would not be touched by this decision. It is only
where the court or the school board tarmptivelv used race that there
might be trouble. The young; r who felthimseli aggrieved by a racial
order just as little Miss Brown felt herself aggrieved by a racial order,
could go into court under this amendment, and say, "I vc ant to be sent
to the neighborhood school. I don't want to be assigned on the basis
of my skin color." And if she could demonstrate to the satisfaction of
the court that her skin color played a role in her school assignment,
then I think the court would make the same kind of. a ruling as they
made in the Brown decision.

Mr. MIKvA. Which would strike down the entire plan of assignment
for all students, not just for little Miss Brown.

Mr. LENT. Well, which would strike down the plan of assignment
insofar as racial factors were considered.

Mr. MIEvA. I dont want to monopoliz, the questioning but could
you, Mr. Lent, for the purposes of at least k ,owing what the param-
eters of our disagreement are, submi. o this committee an estimate, in
your opinion, of the number of school districts that would be affected
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if your amendment were adopted. State as many districts as you can,
because as I indicated, the Civil Rights Commission suggests in their
appendix, if not in Father Hesburgh's testimony, that just about every
school district that is engaged in desegregation since Browny. Board
of Education would be affected adversely by your amendment.

You did agree that my town would be adversely affected by your
amendment and I think that would be true of most of the other plans
of desegregation that I know of. I would lila to know what your
opinion is of the full impact of your amendment. Would you submit
such a list?

Mr. LENT. I don't know that I have the resources, Mr. Moral at my
disposal to make such a monumental study of all of the school districts
where this has taken place.

Regarding Dr. Hesburgh's statement, I did catch the very end of
his statement and I cc ild not agree with what I heard more because
he said :

I don't want any child bused into a bad school but if a kid gets a chance to go
to a better school, this Is good.

I heard Father Hesburgh say that and I think that is the best argu-
ment for my amendment that I have heard, because open enrollment,
a voluntary transfer is OK. Nothing in this proposal would stop that.
What I am objecting to and what many mothers and fathers object
to is precisely what Father Hesburgh alluded to, forced busing of a
child away from a neighborhood school he is happy with. It may not
be the greatest school in the world, but it is his neighbrohood school.
His friends go there, his mother is in the PTA there, his brothers and
sisters go there. And he is suddenly confronted with a busing edict
whirth says to him, "You have to go to a school in the core of a city
25 miles away."

And it may not be to his liking and he is being bused on the basis
of his race. So Father Hesburgh and I are on all fours as far as that
is concerned. I didn't hear Father Hesburgh talk about Charlotte-
Mecklenburg, but there are two people in this audience who have
spoken to me, who are on the school board, and they said to me that
what Father Hesburgh reported to you about happiness with busing
in Charlotte-Mecklenburg does not square with the facts as they know
them.

Mr. MIKVA. I was not talking about Father Hesburgh's testimony,
I was talking about his statement about the number of school districts
that were affected by the proposed amendment embodied in H.J. Res.
620. What I suggest is, could you at least go through the document
that was filed with this committee as a part of the appendix to the
testimony of Father Hesburgh and tell us where you disagree with
the position taken by the Civil Rights Commission in terms of a number
of districts that will be affected ?

If we are not to turn this into a cuarade or farce, this is something
clearly we ought to know, the people out to know, and our colleagues
ought to know.

Will this amendment have an impact on all of the decisions that have
come down since Brown? How many school districts will be affected
by your amendment? You have agreed it would affect the one in my
district. That is something the people in my district would like to
know, and I would like to know. I would like to know also how many
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other districts would be affected. I am not asking you to do a monu-
mental research job, but will you go through the findings of the Com-
mission and tell us in writing, or in testimony, if you caoose to come
back, where you think their analysis of the impact of your amerLd-
ment is wrong. As I understand their study it is that just about every
desegregation order that has been entered since 1954 would be affected
by your amendment.

If that is not so we would like to know the reason for dispute.
Mr. LENT. I don't want to imply that I am going to do some research

job that I don't have the wherewithal or research staff to do. Someone
would have to go back to every little school district and over 3,000 of
them in the country, and every school district where some busing order
had taken place, and there are many of them in New York State alone,
and try to find out what the facts were and what the considerations
were and I suppose there would be different stories for each case.

I am not going to do what the Civil Rights Commission has done,
just come up with some claim that every civil rights decision that was
made or Avery busing order that was issued since 1954 is going to be
uprooted by this constitutional amendment. Father Hesburgh is op-
posed to this amendment and he is e:_citled to paint as dark a picture
of the amendment as it is possible for him to paint. I am telling you
right here

Mr. MTKVA. Now Mr. Lent, so far all you have told us is that they
are wrong, but I would like to know how you describe the impact of
your amendment in specifics. Which districts would be affected and
which would not.

Mr. McerktlY. If the gentleman would yield
Mr. MIKvA. I will yield in a moment. A lot of people would like to

know specifically.
Mr. MCCLORY. Mr. Chairman, the last inquiry lasted 40 minutes and

I want to ask -about 5 minutes' worth of questions if I may, at some
appropriate time.

Chairman CELLER. Are you finished, Mr. :11.1ikva ?
Mr. Mee] ory.
Mr. McCrory. Let me say every lawyer on this committee knows

that a constitutional amendment would apply generally throughout
the country and would affect every school district in the country. I
would like to comment on the gentleman's testimony which he has
given here today as being very constructive, very valuable, and help-
ful. He has done a good research job of analyzing the decisions and of
presenting the problem and presenting one solution as ne st.os it and
has directed himself specifically to the subject which is before this
subcommittee.

If there is anything that is emotional or inflammatory or prejudicial
in this area, it seems to me it was exemplified by the highly inflamma-
tory statement of the prior witness who trier', to persuade this com-
mittee by quoting Medgar Evers as saying his recollection of busing
was when a-bus of white children went by and shouted "Nigger, Nigger"
at him. I am not going to be persuaded by that kind of testimony
before this committee, and I complin ,ent the gentleman for not trying
t- appeal to any of our emotional instincts.

There are several practical questions which it seems to me present
themselves directly to us. One very practical question is this: Do you
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think that if this committee reported a constitt.'ional amendment, that
it would stand a chance of being ratified by t:.e States? Or, are we
going through some kind of exercise here wbit'l is, in my opinion,
tending to polarize the country and does excite the ?motions and raises
the question whether or not we are focusing too mu ;11 attention on this
kind of a constitutional change.

Mr. LENT. I think that the chances forpassage of such a constitution-
al amendment would be very good. Take my own State of New York,
which is perhaps the most liberal State in the Union, where my anti-
busing bill passed both houses of the legislature by very substantial
margins, with bipartisan support, I might add.

I think people through the country are concerned about these busing
orders and there is general upset with the scope of sonic of them.

Mr. MCCLORY. You have commented at length on the Swann case,
which appears to be tl,e case that is most upsetting to those that adhere
to the neighborhood school plan. The board of education plans for the
junior high schools and the high schools in Charlotte were acceptable
to the court. The only plan that was revised by the Court was the one
affecting the grammar schools, as I understand it. Would you restrict
a duly elected school board from working on a desegregation plan
such as was worked out there ?

Mr. LENT. I don't think that, any arm of government of the State
should get into the business of classifying people on the basis of their
race, color, or creed. I think we must maintain a distinction in our
minds.

Mr. 3.1fcaouv. But the constitutional amendment is directed as an
effort, is it not, to overrule the decisions of the courts and to substi-
tute a constitutional change for the court decisions? So it is really
the court rulings that you are directing your thrust toward, is it
not, and not the voluntary actions of school boards or even actions
of school boards, in fact, required by the 14th amendment?

Mr. LENT. That is correct.
Mr. A.IcCr.ony. The following line of questioning my colleague. Con-

gressman Hutchinson, intended to propound. lie is an outstanding
constitutional lawyer, may I say, and I want you to give 1 cry thought-
ful attention to these questions. Is it not true that your proposed
amendment to the Constitution would alter or amend or modify the
14th amendment?

Mr. LENT. The 14th amendment, the equal protection clause of the
14th amendment which I think Mr. Hutchinson is referring to. was
held in the Brown decision to require that school district attendance
lines be drawn on a nonracial basis. That, was the limit of the holding
in Brown insofar as the 14th amendment is concerned. In the Swann,
versus Charlotte - Mecklenburg case, on the other hand, the Court held
that the same 14th amendment requires that the State must, on the
basis of a child's race, designate where he is to attend public school.
It has been said very often that the 14th amendment or any provision
of the Constitution means exactly what the Supi eme Court says it
means. In Swann, the Court held that color should be taken into con-
sideration in school assignments under the 14th amendment.

I think that decision is wrong but that is what the Court has held.
The purport of my amendment is to get the Supreme Court to interpret
the 14th amendment in conjunction with this House Joint Resolution
620.
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Mr. MCCLORY. That would not alter the effect of the 14th amend-
ment as interpreted by the Supreme Court?

Mr. LENT. Yes; it would. In the Swann case
Mr. MCCLORY. In addition, you have provided in your amendment

that the Congress shall have power to enforce by appropriate legisla-
tion the provisions of this article. In other words, the Congress by
legislation can interpret your amendment, is that not correct?

Mr. LENT. Congress can spll out in detail much the same as is done
with many amendments, including the 15th amendment, and the 14th
amendment, and the first amendment and second amendment, exactly
what is meant.

Mr. McCr,ofty. All right.
Now, the 14th amendment alsoprovides that same authority, does it

not? If it does, why is not the Congress authorized to interpret the
14th amendment in the same way that it could interpret your proposed
amendment and accomplish the same objective?

Mr. LENT. Congress tried this. This is why I am going the constitu-
tional amendment route. Congress tried this in the Civil Rights Act of
1964. section 2003(c), when they spelled out what desegregation would
mean and they were very clear in stating that it would not include the
assignment of youngsters to schools on the basis of their skin color.
In the Charlotte-Illebeklenburg case the courts said, in effect, our equity
jurisdiction to right this wrong is so great that we don't have to pay
attention to that section. It does not limit our equitable powers to
remedy a wrong and, therefore, we are going to assign youngsters on
the basis of race. That section of the law enacted by Congress to the
contrary notwithstanding. And this is why I feel that we need a
constitutional amendment instead of another statute. I went the
statutory route as a State legislator in New York. We had a statute
on the books for two and a half years that said the same thing as this
amendment. The New York law said you could not assign youngsters
on the basis of skin color. And the courts said that law was violative
of the 14th amendment. So, therefore, in order to somehow influence
the Supreme Court to get back on the track of the Brown decision,
we would pass this amendment which would clarify exactly the 14th
amendment and restate the rule of Brown.

Mr. Mcaoar. What we said in the 1964 act was this:
"Nothing herein shall empower any official or court of the United

States to issue any orders seeking to achieve a racial balance in any
school by requiring the transportation of pupils or stud "nts f 'om
one school to another."

Now, certainly one reason why we did not enlarge court jurisdic-
tion is because under the 14th amendment the courts already had that
authority and already had been exercising that authority, isn't that
true?

Mr. Limn That. section is in the civil rights law of 1964 but there
are other sections. Section 2000(c), which defines desegregation, in
title IV says, "Desegregation means the assignment of students to
public schools and within such schools without regard to their race,
color, or creed."

This is exactly what my amendment says. In a way, you might
say that the amendment language was plagiarized from the civil rights
law of 1964. It follows it so closely.
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Mr. MCCLORY. An objection to transportation of students may have
validity when the time or distance of travel is so great as to risk
either the health of the children or significantly impinge on the edu-
cational process. So said the Supreme Court.

If we wanted to impose time or distance limitations with regard to
school busing, we could follow the legislative route instead of the
constitutional route in that respect, could we not ?

Mr. LENT. I wish I could say yes. And it may be that ultimately the
Congress will accept some statutory modification and hope for the best.
The only thing I can say is that New York State tried it. North
Carolina tried it. The Congress tried it in the Civil Rights Law of 1964
and the courts are still ordering busing on the basis of race.

Mr. MCCLORY. You stated, Mr. Lent, in the course of your testimony
that you favor integration and also that you favor school desegrega-
tion. But in view of demographic changes that are occurring, how are
we going to achieve desegregation and achieve integration if we don't
authorize or at least permit the courts to order busing?

It is going to get worse. It is going to get more segregated, is it not?
Mr. LENT. I think that history has shown in places like St. Louis,

New York, and Washington, D.C., that these efforts, noble though they
may be to integrate these school systems, actually result in resegrega-
tion as the end result after a period of time, and social scientists can
almost calculate that peeiod of time. The result is much worse segrega-
tion than existed before.

I think we should remember the distinction between what is required
by the Constitution and what may be desirable as a matter of social
policy. What is unconstitutional is not the clustering together of peo-
ple: whether that be voluntary or as a result of the working of personal
social factors, but the forced separation by the State of people along
racial or ethnic or religious lines or invidious discrimination imposed
upon people by the State on the basis of their differences in social, eco-
nomic, and political conditions.

Mr. MCCLORY. You would favor a comprehensive program which
included greatly expanded employment opportunity, much greater
opportunities for housing in suburban or white neighborhoods, coupled
with a school program which resulted in desegregation? Is that
correct ?

Mr. LENT. That is substantially correct, and as I pointed out in the
footnote, the last page of my prepared testimony. I cited a number of
statutes in the fields of housing, mortgage financing, equal employ-
ment, public accommodationswhere the thrust of all of our civil
rights laws is that we should be colorblind and we should not discrimi-
nate against people on the basis of their skin color. The only place that
I am aware of where color is used affirmatively for forcing integration
is in the field of education. And I say if we are going to go this route,
then we ought to go it all the way and we should have forced housing
and forced employment as well.

Mr. MCCLORY. Is it not true that the Supreme Court, either on appeal
of the Richmond case or on some other school desegre.gation case, could
clarify whatever portions of the Swann case are objectionable to you
and thereby obviate the need for this constitutional change?

Mr. LEN '. This is something that we would hope for, that there
would be clarification from the Court which would be forthcoming.
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Mr. MCCLORY. I would like you to give thoughtful consideration to
appropriate legislation in order to give the Court a further opportu-
nity to clarify this subject as a possible resolution of this extremely
difficult problem. Again. I want to compliment you, and I think it
would be wise for you when you want a hearing before this committee
on any matter to communicate with all of the members. I never heard
about your desire to be heard until after the discharge petition was on
the Speaker's desk and there was a number of signatures on it and I
was getting letters from people asking me to discharge my committee
on a bill that I didn't even know was pending with any request for
hearing. So, I feel very jealous of the prerogatives of this committee,
and I can assure you that you are going to get a full and fair hearing.
The witnesses that want to be heard, I know we will try to accommo-
date a great many of them, although I understand they number more
than a hundred and there must be some limitation on witnesses. I might
say further that I am sure the chairman would receive any written
statement that anyone chooses to forward to the committee for pur-
poses of our consideration and for purposes of the record.

Thank you very much, Mr. Chairman.
Chairman CELLE% Counsel wishes to ask questions.
Mr. PoI,K. Mr. Lent, I am confused as to what your position is on

a couple of points.
If House Joint Resolution 620 is ratified and becomes the law of the

land, and if then a school board were to make racial assignments, could
a Federal court provide a remedy for that violation?

Mr. LENT. If any youngster felt that he was being assigned to a
school on the basis of a racial classification, he could go to court under
this amendment just as Little Miss Brown did in 1954, and have that
racial classification overturned.

Mr. Pour. Then if the school board has assigned children on the
basis of race clear across town, I take it that the Federal court could
unassign those children?

Mr. LENT. If the Federal court found that the assignment across
town was based on a racial reason rather than the reason of over-
crowdedness in the neighborhood school, or something else, they could
order the school board to go back just as the Brawn Court did in 1954
and tell the local school board to draw some new lines with all delibente
speed and not to do it on a racial basis. To do it, instead, on the basis
of convenience of the kids and the best educational opportunity.

Jr. POLK. So under your amendment, the Federal court would have
the power in the appropriate case to order the unassignment, as it
were, of children who were originally assigned on the basis of race?

Mr. LENT. Exactly as in the Brown decision, yes.
Nfr. PoLic. Whenever the Federal court would make such an order,

won't it be color conscious?
Mr. LENT. The court would be color conscious to the extent of deter-

mining whether the assignment of the pupil had been on the basis of
color, certainly.

Mr. Nix. And also in drafting the order to unassign them?
Mr. LENT. Th. would do what the Court said in drafting its order

in the Brown decision, which was to order the school board to create a
system of attendance a-eas in compact units on a nonracial basis, with
all deliberate speed. That is the ruling in the Brown. decision.
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Mr. POLK. Let me ask another question : If 2 years or so had inter-
vened between the order of the school board assigning the children
across town on the basis of race and the lawsuit in the Federal court,
and if in that 2-year period some of the children who had been assigned
across town on the basis of race had their parents move with them
across town, would the Federal court, in unassigning the children
require that the children be bused across town so that they could be
unassigned ?

Mr. LENT. Certainly not.
Mr. Pout. There would be no remedy for the constitutional viola-

tion?
Mr. LENT. No, the remedy would be to "unbus" the children, to stop

assigning them on the basis of their skin color. .

Mr. POLK. In my hypothetical, the children were assigned across
town on the basis of race. Then they and their parents moved into the
area of the school to which they were assigned.

Mr. LENT. That is what happened to Little Miss Brown. She was
assigned across town and sent to an all-black school, and the court said
Topeka, Kans. was wrong in having a statute on the books that per-
nutted this.

Kans.,
struck the statute down and ordered the school

board to redraw the lines on a basis other than race. What you are
saying is that this family moved to the other side of town in the mean-
wile now are attending their neighboAood school.

Mr. PoLic. Yes, but on the basis of race,
Mr. LENT. If the family liked going to that school, then they would

not go into court and seek to undo the decision.
Mr. POLK. What if the plaintiff were a white parent who did not

want blacks or whites assigned to his school on the basis of race, and
said, "These blacks were bused across town into this school on the basis
of race, and I demand under House Joint Resolution 620 that they be
sent back." Would busing result under House Joint Resolution 620?

Mr. LENT. The white parent would not have a cause of action under
this amendment. The person who would have a cause of action und,:r
this amendment would be the aggrieved child, who felt that he was
assigned because of his skin color. The amendment speaks in the terms
of the child. No pupil shall be assigned to any school on the basis of
race. color, or creed. The only one who could object to such a plan
would be that pupil who felt himself inconvenienced or aggrieved by
the busing plan and could prove a case that he was sent to the other
school because of his skin color.

Mr. Pout. If that is so, what you are trying to do is not only change
the law on desegregation but the law on standing. If whites can bring a
desegregation suit today, I would think they could sue under House
Joint Resolution 620 as well.

In my hypothetical, suppose that the racial assignment by the school
board had occurred before House Joint Resolution 620 became law.
Could an aggrieved party bring a lawsuit after the adoption of the
constitutional amendment because of the racial assignment which had
occurred previously?

Mr. LENT. Well, I would think that he could if he felt it was a con-
.inuing violation of his rights, yes. He could also bring a cause of a,-
tion on the basis of the due process clause or the equal protection
clause of the Constitution.

Mr. POLK. As I read many of the court decisions today, they aren't
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saying anything different from what you have said. Basically, they
are saying that they are unassigning children who were previously
assigned to particular schools on the basis of race. The question
presented is, Do you have any particular or special meaning to the
word "assignment" ?

If you do not, I don't see how House Joint Resolution 620 would
change what courts are doing now.

Mr. LENT. The word "assignment," of course, implies some official
action. I got in this discussion with Congressman Jacobs before about
whether a child who wanted to go to a school could, under that amend-
ment, if his motives were racially inspired, and I tried to indicate that
the word "assignment" implies official action in that case, and he
could not be required to be assigned to a distant school on the basis
of his race. If he wanted to be assigned to a distant school and there
was a program in that school district which permitted it, then his rights
would not be violated. I may not have answered your quesstion. Per-
haps if you repeat it. -

Air. Porx. To repeat, as I read many Federal court decisions today,
they are simply unassigning children who were previously assigned
to given schools on the basis of their race. And, on the basis of your
testimony, I understand that under your amendment, the Federal
courts would be empowered to provide a remedy which would unassign
the racially assigned.

Mr. LENT. The reasoning that the courts have adopted in the Swann
v. Charlotte-Mecklenburg case,, as distinct from the Brown decision,
is to sav that. the 14th amendment requires that the school district
or the official body in charge must, on the basis of a race or color,
designate where he is to attend a public school. Swann ordered long-
distance busing; not just "unassig,ning". Indeed, we have come full
circle from the original Brown decision which said pupil assignments
must he made regardless of race, to the point where today the Supreme
Court has said assignment now must be because of race or on the basis
of race, and the objective seems to be not to protect the child's right
against being victimized by a racial classification, but to achieve a
social panacea; namely, integration, something we all agree is a social
(mod. The only place we disagree is whether the Government ought toonly
get into the business of forcing integration through busing.

111.. Pola. If I may, I would like to pose a slightly different ques-
tion. Under House Joint Resolution 620, there is no prohibition as to
assi!mments of schoolchildren by chance or at random, is that correct?

Mr. LENT. That is correct.
Mr. Nix.. I think in your statement you have indicated that you

did not wish to return to the law of Messy v. Ferguson, where school
facilities would be equal but separate. You also indicated you were
opposed to the Swann decision.

I and troubled in that House Joint Resolution 620 would apparently
produce a result which you clearly do not advocate but would seem
to allowlchools which are separate and unequal. In other words,
the result would not be even as good as the promise of Messy that
facilities be separate and equal.

Mr. LENT., If in a given school district, the parents of children of
a particular race feel that their neighborhood school is somehow being.
shortchanged in the scheme of things, that the school on their side
of town does not have as good a library, does not have as good teachers,
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et cetera, they would have their cause of action to demonstrate before
the courts that this was the case, that because of race or because of
some other factor they were not getting their fair share of educational
opportunity, and they would make out a case that way.

I think that that would be a good thing, and that type of proceed-
ing should be brought in order

good
upgrade the schools and put them

all on a par no matter where those schools might be situated. But I
think it is self-defeating to take a young black, a youngster, who comes
out of a culturally deprived home who has never had a story read to
him, who has never held a crayon in his hands, who has never visited
the zoo, and put that youngster on a bus and send him z. miles across
town eo a distant school where he is going to sit next to a white
youngster, and then bus him back again in the afternoon. This is self-
defeating and it is objectionable to many black people who feel that
this is an arrogant and condescending viewpoint foisted upon them by
the white liberal community, and this is why I put in a pitch to this
coniinittee to let the Congress of Racial Equality (CORE) testify
here. They represent a substantial segment of the black community,
particularly in 'New York State, and they feel exactly the same way
I do.

Mr. JACOBS. Mr. Lent, you alluded to our exchange earlier. In order
to allow a child to pick out another school and be successfully enrolled
there or assigned there by the school system, do you think perhaps your
resolution should read: "No public school student shall without his
agreement or without his consent, or against his will," or something
like that? Don't you think it should read that way ?

Mr. LENT. Mr. Jacobs, if I could be assured of your support for
this amendment, I would be perfectly willing to amend it to read :
"No public school student shall, because of his race, creed, or color,
be required to beinsert three words"required to be" assigned toi
or required to attend a particular school. If that would clarify the
matter for you, and get you over this difficulty, then I would be the
first to urge that the committee in their wisdom add those three little
words "required to be" in front of the word "assigned" and that might
ameliorate the difficulty.

Chairman CELLER. Mr. Lent, you made the suggestion that we invite
CORE to testify. It might be interesting to you to know that we have
already done so.

Mr. LENT. Terrific.
Chairman CELLER. I will ask you one or two questions.
1.1 e. have asked the Department of Health, Education, and Welfare

and the Department of Justice to express their views on tin.) question of
a proposed constitutional amendment. We have not as yet received
those views. Do you not think that it is advisable for us to pause until
we receive the views of the administration on this very important
matter?

Mr. LE- T. I would certainly think those v lws would be important,
Mr. Chairman.

Chairman CELLER. You always seem to imply that it would be very
easy for the constitutional amendment to be ratified by the States. You
sp ',Ice of what you deemed to be the ease with which it could be ratified
by my State and your State, the State of New York. Have you in mind
the dismal defeat of the school bonds issue that was decisively defeated
recently by a plebiscite in New York State?
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Mr. LENT. Will you name the plebiscite ?
Chairman CELLER. There was defeated recently a very substantial

financial bond issue
Mr. LENT. For transportation? Was it $2.5 billion for transporta-

tion?
Chairman CELLER. For schools. It was a school finance issue.
Mr. LENT. Mr. Chairman, we have not had
Chairman CELLER. It was a bond issue, and that was very decisively

defeated.
Mr. LENT. I don't know what the chairman is referring to. We do

not raise money for schools statewide by bond issues. You may be
referring to a bond proposal that was put up in a particular school
district, but we have not had any statewide bond issues for schools.
For transportation, for nursing homes, for hospitals, but not for
schools.

Chairman SELLER. Yes, I think schools were included. However,
may I ask you this : Very influential Members of the other body have
come out against the constitutional amendment. They are the majority
and minority leaders, as a matter of fact, of the other body. Now, would
that not militate against the success of the constitutional amendment
in the other body ?

Mr. LENT. Of course, I think the last thing that we, as the House of
Representatives should do, would be to legislate or refuse to lecrislate
on the basis of what the other be 7 might or might not do. We have
never done that before, and I would hate to see us do it now.

Chairman CELLER. We can't fail to realize what the other body may
do, and if the majority leader and minority leader of the other body
have emphatically opposed a constitutional amendment, to that degree
it is going to make it difficult for that body to pass any constitutional
amendment.

Mr. POLK. One final question : I believe somewhere in your statement
you indicated that Congress had tried the legislative approach before
and had failed with regard to this busing issue. I was wondering if you
had reference to any provision other than title IV of the 1964 Civil
Rights Act?

Mr. LENT. No.
Mr. POLK. The language that I think you referred to is as follows:

"Nothing herein shall empower any official or court of the United
States to issue any order seeking to achieve a racial balance in any
school by requiring the transportation of pupils or students from one
school to another." Is that the language you were referring to?

Mr. LENT. No. I was referring to section 2000.
Mr. PoLs. That act is not codified; so all I have is the act itself.
Mr. LENT. Look at B.
Mr. PoEs. What did Congress say about the
Mr. LENT. When you say it is not operative, that is what the Court

said, and that is why I say statutory corrections of the situation have
not proven to be very helpful because the Court says that section is
not operative. The Congress spoke. They defined whgt they think de-
segregation means, but the courts want to go their route.

Mr. PoLs. But no definition is ever operative in itself. We have to
look at the statutory phrasing and see how the words are used. It says
that, "Nothing heret,, shall empower * * * ." The statute doesn't say
that busing is prohibited, does it?

80 440-72---18
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Mr. LENT. No, that section doesn't. But "desegregation," which
expresses the intent of Congress pure and simple as or that day 1964,
was the "desegregation" shall not involve the "assignment of children
to public schools on the basis of their race, color, or creed." The Su-
preme Court looked at that statute and said exactly what you said, that
it, is not operative. It may not interfere with our equitable powers to
order busing on a racial basis. This was discussed very thoroughly in
the Swann y. Charlotte-Mecklenburg case where they passed over that
expression of statutory intent.

In closing, and I assume we are getting near the end, let me just say
that if this committee in its wisdom can come up with language by
statue or through some other means to correct my constitutional amend-
ment, since you have far greater legal talent at your disposal than I
do, I will be the first to support it, provided it accomplishes the pur-
poses which are involved in my amendment as proposed. And I wish
you well in your struggle because you will find, as I did, that it is dif-
ficult to try to find language that will be acceptable to everyone, which
people will not pick at. and try to tear apart and some of the criticism
is not always constructive, to say the least.

Mr. POLE. Thank you, Mr. Lent.
Mr. HuxoATE. Mr. Chairman
Chairman CEMER. I will ask you to be brief because it is 4 o'clock

and Mr. Lent has been very patient and he has answered the questions
with great facility and showing a great knowledge of the subject.

Mr. Huxo.vrE. It is against my nature to be brief, Mr. Chairman.
Thanks. I would like to express some sympathy with the position which
the witness takes regarding the statutory provisions in the 1964 Civil
Rights Act we have just been discussing. This morning I quoted some
of the legislative debates but I don't believe you were here at that
time, Mr. Lent. During the Senate debate on the 1964 act. Senator
Byrd of West Virginia asked Senator Humphrey, who was floor man-
ager of the bill, if he would give an assurance that schoolchildren
would not have to be bused across town "to relieve so-called racial im-
balance in the schools." Senator Humphrey said he would give such an
assurance. Senator Humphrey said : "The fact that there is a racial
imbalance per se is not something which is unconstitutional." This leg-
islative dialog was quoted by the fifth circuit court of appeals in
United States v. Jefferson County Board of Education, decided in
1966.

Is this the reason you believe that existing statutory language con-
tained in the 1964 act is not adequate. Mr. Lent?

Mr. LENT. I had not read that colloquy in the record. My concern
with the question of a statute not working and my rationale is set forth
as best I can express it in my statement under the subject "Why A.
Constitutional Amendment ?" And basically what I am saying is we
have tried the statutory route before. New York State tried it. North
Carolina tried it. A bevy of other States tried it.

Congress tried it in the civil rights law and it has not changed any-
thing. We still have these, decisions.

.Mr. HuxuATE, Yes, sir, I think we would agree that if the problem
could be reached statutorily, that would be a quicker remedy not re-
qniring three-fourths of the States for ratification. If it were possible
to reach it statutorily rather than through a constitutional amendment,
would you favor such a procedure?
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Mr. LENT. I would.
Mr. HuNGATE. Thank you.
Speaking of statutes, don't you find running through tn.. --,Q.os a great

<leal of reference and perhaps deference to HEW guidelines? Don't
you find that the courts adopt more or less HEW g.uidelines and that
is where we find ourselves in some of these busing situations?

Mr. LENT. I am not really up on the HEW guidelines.
Mr. HuNGATE. The point is, if that is true, then might it be possible

through statutory action to restrict the power of HEW in the drafting
of guidelines?

Mr. LENT. I don't think that we would really be gettingat the heart
of the problem. We would just be sniping around the circumference of
it.. The heart of the problem is that Government is classifying children
by race and then sending them to schools. And if we can somehow stop
that, then I think we have gotten right to the heart of it without hors-
ing around with IIEW, which is like a sponge: Push it in one place and
it comes out over here.

Mr. HuNoATE. Would you agree that courts frequently refer to title
VI of the 1964 Civil Rights Act and that that act might be amended by
statute? -

Mr. LENT. This is possible. I am satisfied with the language in title
IV of the Civil Rights Act, section 2000 right now. The only problem
with it is the courts say it does not have the status of the 14th amend-
ment, and the 14th amendment mandates, so the courts said in Swann,
taking race into consideration and busing, and therefore we are in the
dilemma of having to come up with something that the Supreme Court
will look at and pay attention to, and the only thing they seem to honor
is something having the status of the Constitution.

Mr. HuNoATE. Would you think a good bit of the problem could be
dealt with by action of the Attorney General under section 407(a) of
title IV of the Civil Rights Act?

Mr. LENT. I understand that he has intervened in a number of these
cases without any appreciable success.

Mr. III-NoATE. I am saying he may not have to intervene nor inAi-
tut e school desegregation suits because the statute confers discretion on
the Attorney General. Don't you think he may not have to being some
of the la w:-.uits to compel forced busing? Wouldn't that forbearance
be a quicker remedy than either a statute or constituti,al
amendment?

Mr. LENT. I would rather not answer that because I really don't
know that much about that particular subject.

Mr. 111:NoATE. As you know title VI of the 1964 Act is the basic
authority for IIE1V school desegregation guidelines. Those guidelines
are often referred to in courts' opinions. Section (301 of Title VI in
part reads:,

No such rule or regulation or order shall become effective unless and until
approved by the President.

Do you think that the President thereby would have discretion to
disapprove some of these orders and regulations which are found
repugnant?

Mr. LENT. No. I don't think that follows. You keep bringing up
HEW and the Attorney General. I read all of these cases and I see
very little of IIEW and the Attorney General involvement in Swann
v. Mecklenburg and these other cases.
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Chairman CELLER. I wish to thank you, Mr. Lent, for y( ur testimony,
and leave you with this word of advice as a result of long, long experi-
ence in the practice of law : Some lawyers, when they find that they
have a bad case on the facts, they attack the 1,.w. When they have a bad
case on the law, they attack the facts. When they have a bad case on the
law and the facts, they attack the

Mr. LENT. Thank you, Mr. Chairman.
Mr. HUNGATE. If the Chair will grant me leave I will file some

quotations from several opinions with extensive HEW references to
at this point in the record.

Chairman CELLER. It will be accepted.
(The material referred to follows:)

[Excerpt from Swann v. Board of Education, 402 US 1 (1971) ]

* * * * * * *
"On remand the District Court received two new plans fer the elementary

schools: a plan prepared by the United States Department of Health, Educa-
tion, and Welfare (the HEW plan) based on contiguous grouping and zoning of
schools, and a plan prepared by four members of th nine-member school board
(the minority plan) achieving substantially the same results as the Finger plan
but apparently b. slightly less transportation."

[Exccrpt from U.S. v. Jefferaon county Loard of Education, 380 F2d 385 09671
cert. denies'. 389 U.S. 840 (1967) ]

"In constructing the original and revised decrees, the Court gave great weight
to the 1965 and 1966 HEW Guidelines. These Guidelines establish to nimum
standards clearly applicable to disestablishing state-sanctioned segregation.
These Guidelines and our decree ere within the decisions of tics r :.et, comply
with the letter and spirit of the Civil Rights Act of 1;364, and meet the requi;n-
ments of the United States Constitution. Courts in this circuit should give
great weight, to future HEW Guidelines, when ',..^,h guidelines are applicable
to this ci*cuit Pm/ are within lawful limits. We express no opinion as to the
applicability of HEW Guidelines in racially imbalanced situations such as
occur in some other circuits whe it is contended that state action may be found
in state tolerance of de facto segregation or in such action as the draw-
,to of attendance boundaries based on a neighborhood school system.

The Court reaffirms the reversal of the judgments belt-7 and the remand
of each case for entry of the decree attached to this opinion.

The mandate will issue immediately.

[Excerpt from U.S. v. Jefferson County Board of Education Q72 F2d
8:141 (1966)]

* * * * ..

The great '1111c of the school districts in this circuit have app:Led for FL.leral
financial assistance and therefore operate under volunt lry desegregation plans.`*
Approval of then plane by the Office of Education qualifies the schools
for federal aid. In this opinion we have held that the HEW Guidelines now in
effect are constitutional and are within the statutory authority crested in the
Civil Rights Act of 1964. Schools, therefore, in compliance with the Guidelines
can in general be regarded as discharging constitutional obligations.

Son r schools have made no move to desegregate or have had plans rejected
as tinsath, -. story by districts courts or the HEW. We expect the provisions
of the decree to be applied in proceedings involving such schools. Other schools
have earlier court-approved plans which fall short of the terms of the decree.
On motion by proper parties to reopen these cases, we expect these plans to be

'2,"Although only 164 (3.4 percent) of the 4,041 school districts in the South have
qualified by the court order route. these districts include most of the major cities of the
South am% accordingly, a large share of the population. Court orders are a significant
method of qualification particularly in Louisiana, where olds' resistance to compliance
with Title VI has been most widespread. In Louisiana, 32 court orders have been accepted,
affecting 86.5 percent of the school eistricts jtidrd qualified." 11030U.S. Comm. on Civ.
Rights. Survey of School

the
in the Southern and Border States 46. See also

Table 3 in Appendix B.
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modified to conform with our decree. In some yes the parties may challenge
various aspects of HEW-approved plans. Our approval of the existing Guide-
lines and the difference owed to any future Guidelines is not intend..41 to deny
a day in court to any person asserting individual rights or to any school board
contesting HEW action.121 In any school desegregation case the issue concerns
the constitutional rights of Negroes, individually and as a class, and the con-
stitutional rights of the Statenot the issue whether federal financial assist-
ance should be withheld under Title VI of the Civil Rights Act of 1964.

When school systems are under court-ordered desegregation, the courts are
responsible for determining the sufficiency of the system's compliance with the
decree. The court's task, therefore, is a continuing process, especially in major
areas readily susceptible of observation and measurement, such as faculty in-
tegration and student desegregation. (1) As to faculty, we have found that school
authorities have an affirmative duty to break up the historical pattern of segre-
gated faculties, the hall-mark of the dual system. To aid the courts in its task,
the decree requires the school authorities to report to the district courts the
progress made toward faculty integration. The school authorities bear the burden
of justifying an apparent lack of progress.m (2) As to students, the decree re-
quires school authorities to make reports to the court showing by race, by school,
by grade, the choices made in each "choice period." A similar report is required
after schools open to show what actually happened when schools opened.

What the decree contemplates, then, is continuing judicial evaluation of com-
pliance by measuring the performancenot merely the promised performance
of school boards in carrying out their constitutional obligation "to disestablish
dual. racially segregated school systems and to achieve substantial integration
within such systems." I" District courts may call upon HEW for assistance in
determining whether a school board's performance mew-11.es up Lo its obligation
to desegregate. Ti school officials in any district should find that their district still
has segregated Laculties and schools or only token integration, their affirmative
duty to take corrective action requires them to try an alternative to a freedom of
choice plan, such as a geographi: attendance plan, a combination of the two, the
Princeton plan," or some other acceptable substitute, perhaps aided by an edu-
cational park. Freedom of choice is not a key that opens all doors to equal educa-
tional opportunities.

Given the knowledge of the educators and administrators in the Office of Edu-
cation and their day to day experience with thousards of school systems, judges
and school officials can ill afford to turn their backs on the proffer of advice
from HEW. Or from any responsible government agency or independent group
competent to won% toward solution of the complex problem of de Sure discrimina-
tion bequeathed this generation by ten preceding generations.

Now after twelve years of snail's pace progress toward school desegregation,
courts are entering a new era. The question to be resolved in each case is: How far
have formerly de jur segregated schools progressed in performing their affirma-
tive constitutional duty to furnish equal educational opportunities to all public
school children? The clock has ticked the last del- for tokenism and delay in the
name of "deliberate speed."

In the suit against the Caddo Parish School Board July 19, 1965, the United
States moved to irtervene under ¢ 902 of the Civil Rights Act of 1964 (42 U.S C

200h-2). The motion was filed twelve days after the Board submitted its plan
in el, npliance with the district court's eecree of June 14, 1965, but two days before

=For an HEW approved desegregation plan held insufficient to protect constitutional
rights of Negro students see Brown v. Boari of Education of DeWitt School District. E.D.
Ark. 1966. F. Supp. See also Thompson v. County School Board of Hanover County, E.D.
Va. 966. 252 F. Supp. 546; Turner v. County School Board of Goochland County, E.D. Va.
1966, 252 F. Supp. 578.i2:"Imitimerable cases have clearly established the principle that under circumstances
such as this where a hibtory of racial discrimination exists, the burden of proof has been
thrown upon the party having the power to produce the facts . . ." Chambers v. Hender
sonville City Board of Education. 4 Cir. 1966, 364 F.2d 169, 192. In Brown II, permitting
desegregation with "deliberate speed" the :Supreme Court put the "burden . . upon the
defendants to establish that [additional) time is necessary to carry out the ruling in an
effective manner". 349 U.S. at 302.

=U.S. Comm. on Civil Rights, Survey of School Desegregation in the Southern and
Border States 1965-68, p. 54,

124 The Princeton plan involves establishing attendance zones including more than one
school and assigning students by grade rather than by residence location. Tbus all of the
zone's students in grades 1 through 3 would attend school A, while all students in grades
4 through 0 would attend school B. For a discussion of the plan see Piss. Racial Im-
balance in the Public Schools; The Constitutional Concepts, 78 Harv. L. Rev. 564, 573
(1965).

1
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the original plaintiffs tiled their objections and before the court issued its orderapproving the plan. The district court denied the motion on the ground that itcame too late. In these circumstances we consider that the motion was timely tiledand should have been granted.
This Court denied the motion of certain appellants to consolidate their cases,but allowed consolidation of briefs and, in effect, treated the cases as consolidatedfor purposes of appeal. The Court, however, in each case has separately consideredthe particular contentions of all the parties in the light of the record.
The Court REVERSES the judgments below and REMANDS each case to thedistrict court for further proceedings in accordance with this opinion.COX, District Judge : I reserve the right to dissent in whole or in part at a laterdate.

APPEND! X APROPOSED DECREE

It is ORDERED, ADJUSTED and DECREED that the defendants, theiragents, officers, employees and successors and all those in active concert and par-ticipation D ith them, be and they are permanently enjoined from discriminatingon the basis of race or color in the operation of the school system. As set out moreparticularly in the body of the decree, they shall take affirmative action to dis-establish all scItcol segregation and to eliminate the effects of past racial dis-crimination in the operation of the school system :

ISPEED OF DESEGREGATION

Commencing with the 1967-68 school year, in accordance with this decree,all grades, including kindergarten grades, shall be desegregated and pupils as-signed to schools in these grades without regard to race or color.

IIEXERCISE OF C II DICE
The following provisions shall apply to all grades
(a) Who May Exercise Choice. A choice of schools may be exercised by aparent or other adult person serving as the student's parent. A student may exer-cise his own choice if he (1) is exercising a choice for the ninth or a highergrade, or (2) has reached the age of fifteen at the time of be exercise of choice.Such a choice by a student is controlling unless a different choice is exercisedfor him by his parent or other adult person servleg as his parent during thechoice period or at such later time as the student exercises a choice. Eachreference in this decree to a student's exercising a choice means the exerciseof the choice, as approdriate, by a parent or such other adult, or by the studenthimself.
(b) Annual Exercise of Choice. All students, both white and Negro, shall berequired to exercise a free choice of -ehools annually.
(c) Choice Period. The period for exercising choice shall commence May 1,1967 and end June 1, 1967, and in subsequent years shall commence Mardi 1and end March 31 preceding the school year for which the choice is to heexercised. No student or prospective student who exercises his choice withinthe choice period shall be given any preference because of the time within theperiod when such choice was exercised.
(d) Mandatory Exercise of Choice. A failure to exercise a choice within thechoice period shall not preclude any student from exercising a choice at anytime before he commences school for the year with respect to which the choiceapplies, but such choice may be subordinated to the choices of students whoexercised choice before the expiration of the choice period. kny student whohas not exercised his choice of school within a week after school opens shallbe assigned to the school nearest his home where space is available understandnrds for determining available space which shall be applied uniformlythroughout the system.
(e) Public Notice. On or within a week before the date the choice periodopens, the defendants shall arrange for the conspicuous publication of a noticedescribing the provisions of this decree in the newspaper most generally circu-

lated in the community. The text of the notice shall tie substantially similar to
text of the explanatory letter sent home to parents. (See paragraph II (el.)Publication as a legal notice will not he sufficient. Copies of this notice must

also be given at that time to all radio and television stations serving the com-munity. Copies of this decree shall be posted in each school in the school systemrnd at the office of the Superintendent of Education.
(f) Mailing of Explanatorll betters and Choice Forme. On the first day of thechoice period there shall be distributed by first-class mail an explanatory letter
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and a choice form to the parent (or other adult person acting v' parent, if
known to the defendants) of each student, together with a return envelope
addressed to the Superintendent. Should the defendants satisfactorily demon-
strate to the court that they are unable to comply 7vith the requirement of dis-
tributing the explanatory letter and choice form by first -class mail, they shall
propose an alternative method which will maximize individual notice, %.e., per-
sonal notice to parents by delivery to the pupil with adequate procedures to
insure the delivery of the notice. The text for the explanatory letter and choice
form shall essentially conform to the sample letter and choice form appended to
this decree.

(g) Extra Copies of the Explanatory Letter and Choice Form. Extra copies
of the explanatory letter and choice form shall be freely available to parents,
students,- prospective students, and the general public at each school in the
system and at the office of the Superintendent of Education during the times
of the year when such schools are usually open.

(11) Content of Choice Form. Each choice form shall set forth the name and
location of the grades offered at each school and may require of the person
exercising the choice the name, address, age of student, school and grade cur-
rently or most recently attended by the student. the school chosen, the signature
of one parent or other adult person serving as parent, or where appropriate the
signature of the student, and the identity of the person signing. No statement of
reasons for a particular choice, or any other information, or any witness or other
authentication, may be required or requested, without approval of the court.

(i) Return of Choice Form. At the option of the person completing the choice
form, the 'eke may be returned by mail, in person, or by messenger to any
school in ti.e school system or to the cffice of the Superintendent.

(j) Choices not on Officio', Form. The exercise of choke may also be made by
the submission in like manner of any other writing which contains information
sufficient to identify the student and Indicates that he has made a choice of school.

(k) Choice Forma Binding. When a choice form has once been submitted and
the choice period has eraired, the choice is binding for the entire school year and
may not be changed except in eases of parents making different choices from their
children tinder the conditions set forth in paragraph II (a) of this decree and in
exceptional cases where, absent the consideration of race, a change is education-
ally called for or where compelling hardship is shown by the student.

(!) Preference in Assignment. In assigning students to schools, no preferences
shall be given to any studtnt for prior attendance at a school and, except %Nati
the approval 9f court in extraordinary circumstances, no choice shall be denied
for any reason other than overcrowding. In case of overcrowding at any school
perference shall be given on the basis of the proximity of the school to the homes
of the students choosing it, without regard to race or color. Standards for
determining overcrowding shall be applied uniformly throughout the system.

(m) Second Choice Where First Choice Is Denied. Any student whose choice
is denied must be promptly notified in writing and given his choke of any school
in the school system serving his grade level where space is available. The student
shall have seven days from the receipt of notice of a denial of first choice -in
which to exercise a second choice.

(n) Transportation. Where transportation is generally provided, buses must
be routed to the ma' inium extent feasible in light of the geographic distribution
of students, so as to serve each student choosing any school in the system. Every
student choosing either the formerly white or the former Negro school nearest
his residence must be transported to the school to which he 1. assigned under
these provisions, whether or not it is his first choice. If that school is sufficiently
distant from his home to make him eligible for transportation under generally
applicable transportation rules.

(o) Officials not to Influence Choice. At no tinge stall any official teacher. or
employee of the school system influence any parent, or other adult person serving
as a parent, or any student.. in the exercise of a choice or favor or penalize any
person hecause of a choice made. If the defendant school hoard employs pro-
fessional guidance counselors, such persons shall hose their guidance and counsel-
ing on the individual student's particular personal, academic, and vocational
needs. Such guidance and counseling by teachers as well as professional guidance
counselors snail be avallaole to all students without regard to race or color.

(p) Protection of Persons Exeroising Choice. WI'diin their authority school
officials are responsible for the protection of personae exercising rights under or
otherwise affected by this decree. They shall, without delay, take appropriate
action with regt rd to any student or staff member who interferes with the sue-
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cessful operation of the plan. Such interference shall include harassment, intim-
idation, threats. i.ostile words or acts, and similar behavior. The school board
shall not publish, allow, or cause to be published, the names or addresses of
pupils exercising rights or otherwise affected by this decree. If officials of the
school system are not able to provide sufficient protection, they shall seek what-
ever assistance is necessary from other appropriate officials.

IIIPROSPECTIVE STUDENTS

Each prospective new student shall be required to exercise a choice of schools
before or at the time of enrollment. All such students known to defendants shall
be furnished a copy of the prescribed letter to parents, and choice form, by mail
or in person, on the date the choice period opens or as soon thereafter as the
school system learns that he plans to enroll. Where there is no pre-registration
procedure for newly entering students, copies of the choice forms shall be avail-
able at the Office of the Superintendent and at each school during the time the
school is usually open.

IVTRANSFERS

(a) Transfers for Students. Any student shall have the right at the beginning
of a new term to transfer to any school from which he was excluded or would
otherwise be excluded on account of his race or color.

(b) Transfers for Special Needs. Any student who requires a course of study
not offered at the school to which he has been assigned may be permitted, upon
his written application, at the beginning of any school term or semester, to
transfer to another school which offers courses for Itis special needs.

(c) Transfers to Special Classes or Schools. if the defendants operate and
maintain special classes or schools for physically handicapped, mentally retarded,
or gifted children, the defendants may assign children to such schools or classes
on a bnsis related to the function of the special Cas,s or school that is other than
freedom of choice. In no event shall such assignments be made ou the basis of
race or color or in a manner which tends to perpetuate a dual school system
based on race or color.

VSERVICES, FACILITIES, ACTIVITIES AND PROGRAMS

No student shall be segregated or discriminated against on account of race
or color in any service, facility, activity, or program (including transportation,
athletics, or other ext "acurricular activity) that may be conducted or sponsored
by or affiliated with the school in which he is enrolled. A student attending school
for the first time on a desegregated basis may not be subject to any disqualification
or waiting period for participation in activities and programs, including gitileties,
which might otherwise apply because he is a transfer or newly assigned student
except that such transZerees shall be subject to long-standing, non-racially based
rules of city, county. or state athletic associations dealing with the eligibility
of transfer students for athletic contests All school use or school-sponsored use
of athletic fields, meeting rooms, and all other school related services, facilities,
activities, and programs such as Commencer. tnt exercises and parent-teacher
meetings which are open to persons other than enrolled students, shall be open
to all persons without regard to race or color. All special educational programs
Conducted by the defendant3 shall be conducted without regard to r. ...e or color,

VISCHOOL EQUALIZATION

(a) Inferior ,'chools. In schools heretofore maintained for Negro students,
the defendants shall take prompt steps necessary to provide physical facilities,
equipment, courses of instruction, and Instructional materials of 'quality equal
to that provided in schools previously maintained for white students. Conditions
of overcrowding. as determined by Awn-teacher ratios and pupil-classroom
ratios shall, fo the extent feasible, be distributLd evenly between schools for-
merly maintained for Negro students and those formerly maintained for white
students. If Pot any reason it is not feasible to improve sufficiently any school
formerly maintained for Negro students, where such improvement would other-
wise be required by this subparagraph, such school shall be closed as soon as
lassible, and students enrolled in the school shall be reassigned on the basis of
Leedom of choice. By Octouer of 0 :o' year, clef, ndants shall report to the Clerk
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of the Court pupil-teacher ratios, pupil-classroom ratios, and per-pupil expendi-
tures both as to operating Lad capital improvement costs. and shall outline the
steps to be taken and the time within which they shall accomplish the equaliza-
tion of such schools.

(b) Remedial Programa. The defendants shall provide remedial education
programs which permit students attending or who have previously attended
all-Negro schools to overcome past inadequacies in their education.

VU-NEW CONSTELICTION

The defendants, to the extent consistent with the proper operation of the
school system as a whole, shall locate any new school and subetar_tially expand
any existing schools with the objective of eradicating the vestiges of ..he dual
system and of eliminating the effects of segregation.

VIII- FACULTY AND 87 AFF

(a) Faculty Employment. Race or color shall not be a factor in the hiring,
assignment, reassignment, promotion, demotion, or dismissal of teachers and
other professional staff members, including student teachers, except that race
may be taken into account for the purpose of counteracting or correcting the
effect of the segregated assignment of teachers in the dual system. Teachers,
principals, and staff members shall be assigned to schools so that the faculty
and staff is not composed exclusively of members of one race. Whereve' possible,
teachers shall be assigned so that more than one teacher of the minority race
(white or Negro) shall be on a desegregated faculty. Defendants shall take posi-
tive and affirmative steps to accomplish the desegregation of their school facul-
ties and to achieve substantial desegregation of faculties in as many of the
schools as possible for the 1967-68 school year notwithstanding that teacher
contracts for the 1966-67 or 1967-68 school years may have already been signed
and approved. The tenure of teachers in the system shall not be used as an excuse
for failure to comply with this provision. The defendants shall establish as an
objective that the pattern of teacher assignment to any particular school not be
identifiable as tailored for a he vy concentration of either Negro or white pupils
in the school.

(b) Dismissals. Teachers and other professional staff members may not be
discriminatorily assigned, dismissed, demoted, or passed over for retention,
promotion, or rehiring, on the ground of race or color.. In any instance where
one or more teachers or other professional staff members are to be displaced as
a result of desegregation, no staff vacancy in the school system shall be filled
through recruitment from on;.side the system unless no such displaced staff
member is qualified to fill the vacancy. If, as a result of desegregation, there is
to be a reduction an the total professional staff of the school system, the qualifi-
cations of all staff members in the system shall be evaluated in selecting the
staff member to be released without consideration of race or color. A report
containing any such proposed dismissals, and the reasons thcrefor, shall be filed
with the Clerk of the Court, serving copies upon opposing counsel, within five
(5) days after such dismissnl, demotion, etc., as proposed.

(c) Past Assignment. The defendants shall take steps to assign and reassign
teachers and other professional staff members to eliminate past discriminatory
patterns.

IX-REPORTS TO THE COVET

(1) Report on Choice Period. The defendants shall se; upon the opposing
parties and file with the Clerk of the Court on or before -ril 15, 1907, and on
or before June 15, 1967, and in each subsequent year on or )., : ()re June 1, a report
tabulating by race the number of choice applications au:, transfer applications
received for enrollment in each grade in each school in the system, and the num-
ber of choices and transfers granted ane f he number of denials in each grade
of each school. The report shall also stake any reasons relied upon in denying
..hoice and shall tabulate, by school and icy race of student, the number of
choices and transfers denied for each such reason.

In addition, the report shall show the perctIvage of pupils actually transferred
or assigned from segregated grades or to scnools attended predominantly by
pupils of a race other than race of the applicanc, for at ndance during the 1960-
67 school year, with comparable data for the 1905-66 school year. Such additional
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information shall be incinded in the report served upon opposing counsel andfiled with the Clerk of the Court.
(2) Report After School Opening. The defendants shall, In addition to reportselsewhere described. serve upon opposing counsel and file with the Clerk of theCourt within 15 days after the opening of schools for the fall semester of eachyear, a report setting forth the following information

:

(i) The name, aVress, grade, school of choice and school of present
attendance of each student who has withdrawn or requested withdrawal ofhis choice of school or who has transferred after the start of the school year,
together with a description of any action taken by the defendants on hisrequest and the reasons therefor.

(ii) The number of faculty vacancies, by school, that have occurred or beenfilled by the defendants since the order of this Court or the latest reporta ibmitted pursuant to this subparagraph. This report shall state the raceof the teacher employer to fill each such vacancy and indicate whether such
teacher is newly employed or was transferred from within the system. Thetabulation of the number of transfers within the system shall indicate theschools from which and to which the transfers wore made. The report shallalso set forth number of faculty members to each race assigned to each schoolfor the current year.

OD The number of students by race, in each grade of each school.

EXPLANATORY LETTER

(School System Name and Office Address)
(Date Sent)DEAR PARENT:

All grades in our school system will be desegregated next year. Any studentwho will be entering one of these grades next year may choose to attend anyschool In our system, regardless of whether that school was formerly all-white
or all-Negro. It does not matter which school your child is attending this year.You and your child may select any school you wish.

Every stilent, white and Negro, must make a choice of schools. If a childis entering the ninth or higher grade, or if the child is fifteen years old or older,he may !rake the choice himself. Otherwise a parent or other adult serving asparent mist sign the choice form. A child enrolling in the school system for theIra( time- must make a choice of schools before or at the time of his enrollment.The form on which the choice should be made is attached to this letter. Itshould be completed and returned by June 1, 1967. You may mail it in the enclosedenvelope, or deliver it by messenger or by hand to any school principal or to theOffice of the Superintendent at any time between May 1 and 'June 1. No one mayrequire you to return your choice form before June 1 and no preference is givenfor returning the choice form early.
No principal, teacher or other school official is permitted to influence anyonein making a choice or to require early return of the choice form. No one is per-mitted to favor or penalize any student or other pe because of a choicemade., A choice once made cannot be changed except io, serious hardshil..No child will be denied his choice unless for reasons of overcrowding at theschool chosen, in which case children living nearest the school will havepreference.
Transportation will be provided, if reasonably possible, no matter what schoolis chosen. (Delete if the school system does not provide tr-nsportation.)
Your School Bonnd and the school staff will do everything we can to see to itthat the rights of all students are protected and that desegregation of our schoolsis carried out successfully.

Sincerely yours,
Superintendent.

Caoicr. Foam
This form is provided for you to choose a school for your child to attend next

year. You have 30 days to make your choice. It does not matter which school your
child attended last year, and does net matter whether the school you choose wasformerly a white or Negro school. This form must be mailed or brought to theprincipal of any school in the system or to the office of the Superintendent,
(address]. by June 1,1987. A choice is required for each child.
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Name of child
(Last) (First) (Middle)

Address
Name of Parent or other

adult serving as parent
If child is entering first grade, date of birth :

(Month) (Day) (Year)
Grade child is entering
School attended last year
-Choose one of the following schools by marking an X beside the name.

Name of School Grade Location

Signature
Date

To be filled in by Superintendent :
School Assigned'

In subsequent years the dates in both the esplanatory letter and the choice form should
be changed to conform to the choice period.

Chairman CELLER. The Chair will place in the record a statement
of Richard Fulton, Representative in Congress from Tennessee; a
statement of the Honorable Ray Roberts, Representative in Congress
from the State of Texas; a statement from Mr. M. Rutherford, can-
didate, State board of education, of Bryan, Texas: a statement of
the Honorable .Toe Hawn, State representative of Texas House of
Repreentativcs; a statement of Darden City Civic Association, Gar-
dm City, Mich., submitted by Yrs. Mary Markowitz, secretary; a
letter to the chairman from Mrs. .Tames B. Scott, Charlotte-Mecklen-
burg Board of Education, and a statement of Mr. Cay Smothers of
Dallas, Tex.

(The documents follow:)

STATEMENT OF HON., RICHARD FULTON, A U.S. REPRESENTATIVE IN CONGRESS FROM
THE STATE OF TENNESSEE

Mr., Chairman. I welcome the opportunity to provide my comments to the
House judiciary Committee on H.J. Res. 820 and othnr proposed Amendments
to the Constitution relating to the busing of school students.

Thi, one of the most difficult problems which many of us have had to face
during our careers in public service. But face it we mart because I am firmly
convinced that unless we provide some appropriate and meaningful relief, this
Issue is going to grow until it envelops the entire Nation.

Since the first day I was privileged t serve in the United States House of
Representatives. I have been a firm and unwavering supporter of equal rights
legislation. Every bill of this nature which has come bet re the House of Repre-
sentatives over the past 9 years has had my vote and support.

Over the c years. the general puhlic has grown to accept, for the most part,
these very controversial pieces of legislation passed by Congress to give legal
authority to the rights. freedoms and protections guarnnted by our Constitution.

In so Ming we have otter moved ahead of the Supreme Court. But today we
are caught up in the backwash of recent court decisincs which threaten to
undermine the foundations of our yoblic education system by eroding its support
by parent. child and the public in general.

My on community. Metropolitan Nashville-Davidson County. Tennessee. has
been particularly hard hit, causing immeasurable resentment and public anger.
It Jr to the everlasting credit of my community thet the vast majority of its
parents and students have chosen. with profound resentment in many cases,
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to obey the law rather than follow the irresponsible exhortations of demagogues
to disobey ,r disregard it.

Mr. Chairman, there are two ways to approach this problem. One is through
legislation. The other is through a Constitutional Amendment.

There are in the House today many proposed bills which would alleviate the
busing problem. One, which I sponsor, would provide a massive infusion of
Federal funds for public school construction and renovation which would enable'
our financially-strapped local governments to construct new facilities where they
are needed, renovate existing facilities and redraw school lines to minimize
the need for busing and maximize equal education opportunity for every public
school child in America.

This is just one of several positive proposals being offered in the House to
alleviate the busing problem.

Anotlicr bill which I am co-sponsoring and urge approval by this Committee
is legislation to reinove these school cases from the jurisdiction of the Federal
courts. The Congress has this authority under Article III of the Constitution.

These and man r other bills are pending in the Congress. Unfortunately, until
the commenceme t of these bearings, no action had been taken.

This is very mifortunate. It is unfortunate for the children and parents who
are so justifiat.y concerned. upset and indignant over the disruptive busing
which has been forced by the Courts. It is unfortunate for the Congress because
the longer we delay, the greater becomes the pressure upon us as school system
after school system is pluaged into administ:ative, financial and emotional chaos.
It is unfortunate for the Constitution because as the Congress delays legislation,
the demands for Constitutional amendment grow.

Personally, I would prefer to see this matter handled by legislation. The other
body this week will indicate whether or not this approach is feasible.

But regardless of the action tal:en by the other body, these hearings and
considerations should n ove forward. Until such time as the Congress actually
passes legislation no weaker than those anti-busing amendments adopted in the
Senate on Friday. February 24, 1972, a Constitutional amendment should re.aain
under active consideration.

Mr. Chairman, the m.,s. referred to Consitutional amendment proposal is
H.J. Res. 620 which would provide that no public school student shall, because
of his race, creed or color, be assigned to or required to attend a particular
school.

The worci.ng of this proposed amendment raises some questions and concern in
my mind. Ivonetheless, I am one of the 145 members who have signed the discharge
petition on this legislation.

This was not A step I wished to take. Rather, I would have hoped that the
proper leadership would emerge in the House to steer relief legislation tsiroegit
appropriate committees and to the floor for :t vote.

Unfortunately, this has not happened. These hearings are held today in full
knowledge that the names on that discharge petition could very soor reach the
required 218.

Therefore, before this happens, I respectfully urge, Mr. Chainnan. that this
committee and its distinguished members report legislation arpropriate to the
needs and problems we face.

If you feel that H.J. Res. 620 is lacking, deficient, or retro. Tessive, then make
what corrections the committee, in its wisdom, deems necessary.

I would prefer legislation to a Constitutional Amendment. But if we are going
to be denied the opportunity to meet our ouligation through legislation, then I
respectfully urge this Committee to send an Amendment to the floor where the
House can have an opportunity to express its will.

STATEMENT OF HON. RAT ROBERTS, A U.S. REPRESENTATIVE IN CONGRESS FROM THE
STATE OF TEXAS

Mr. Chairman, Thank you for the opportunity of appearing before your Chef!
guished committee today in support of my proposed constitutional amendment
to insure the rights of parents and local school authorities to determine which
school the children in that locality will attend (H.J. Res. 7811.

The purpose of the amendment is readily apparent. The purpose of my appear-
ance is to justify the need for an auiendment of this type.
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I am acutely aware that a constitutional amendment is a remedy to be proposed
only after careful reflection upon its future consequences. I realize also that this
is one of the few times in our history when a constitutional amendment has been
proposed to deal with what can only be termed a transient issue, that is, an
issuethe integration of minority races into the mainstream of American
societywhich we all know must be effectuated in the future if our society is to
be a homogeneous, viable entity. Nonetheless, because of developments which have
taken place over the course of American history, and I am speaking now of the
uniustifiable imbalance that has developed between the legislative supremacy as
athocated . the American Constitution and the judicial supremacy that is dan-
gerously el, se to an accomplished fact in the ongoing process of American Govern-
ment today, I. feel that the time has come for the Congress to reassert itself as the
voice of the people in this matter, and it may be that a constitutional amendment
is the only way that a proper balance can be restored and the people's will can
be effectuated, at least on the issue of neighborhood schools. I am suggesting that
on the particular issue of busing school children out of their respective neighbor-
hoods for the purpose of achieving a proper racial mixture within the various
schoolsan issue about which the American people feel very strongly, it is nec-
essary that the Congress, the basic representatives and the primary voice of
the people. be able to represent the people of this country at this particular time
and to make the will of the people 1 3 actualized. It is therefore necessary that
the Congress be able to prevail on this particular issue, just as it is their duty to
prevail on all matters properly in the legislative sphere.

The introduction of this amendment should not be construed to mean that we
regard busing as constitutional and that, therefore. an amendment is only to pre-
vent our courts from carrying out the mandate of the Constitution as it stands
today. Quite the contrary. We regard busing as a means to achieve a goal which
is not mandated by the Constitution, and an inappropriate means at that. The
courts would be well advised to understand us on this matter. Busing for the
purpose of achieving a proper racial mixture is not now, never was, nor can be
construed in the future to be the proper remedy for segreption under any clause
found in the Constitution as it stands at this date. Busing itself i., not a constitu-
tional issue. The issue is whether there is anything in the constitution which
necessitates the achieving of a racial mixture by basin.. a practice which is edu-
cationally, psychologically and physically detrimental to school chuJ n accord-
ing to the best evidence available.

STATEMENT OF HON. JOE HAWN, TEXAS STATE REPRESENTAlIcE

Mr. Chairman and Members of the Committee on the Judiciary, the recent
court ordered busing of students in the Dallas Independent School District, to
create a racial balance by percentages, has created more havoc and disruption
tLan anything that has ever come about in our City. The disbelief and anger
that I have heard expressed by individuals and groups has convinced me that
this was the most ill-conceived and disruptive order ever handed down by any
Court in our land.

Many citizens expressed opposition to court-ordered busing when it was occur-
ring in other elites throughout the Nntion and were then asking questions how
it might be avoided in our own City and how the Courts could assume such au-
thority over the objection of the majority of the citizens financially supporting
their school districts. They expressed disbeliefs and apprehensions when it was
happening to other school districts, but when it hit them in their own back yard,
they disregarded philosophies and expressed only anger.

Meetings were held all over our school district even while the court decision
vas still pending. When the first proposes plan was presented to the co sits and
published in our local newa media, the citizens' reaction was inunediate and near
violent.

I attended, and spoke, to many of these first meetings and my general theme
was to advise the citizens to express their opposition to the Court, tut to prepare
themselves to live with whatever decision was handed down because that would
be the law until we could change it. I appealed to them to give our democratic
procedures the opportunity to function.

At the very first meeting attended, I suggested that we consider a Consti-
tutional Amenument to clarify the feeling of the citizens on the busing issue
because research had already indicated that some eighty percent o' the entire
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populace, including elected Representatives, was opposed to the busing of
students to create the racial balance under the guise of equal educationalopportunity.

The citizens of Dallas sincerely felt that our Board of Trustees had done an
excellent job in providing educational opportunities for all of the studentsin the Dallas Independent School Listrict and had conscientiously followed
previous Court rulings and guidelines.

We felt then, and still feel, that our democratic system has suffered a severeblow when the hill of the vast majority of our citizens is violated by Federal
Court orders under the pretense of upholding our C4 nstitution.

We have built the greatest nation in the world and the greatest society known
to man under the belief that our Constitution was "of the people, by the people
and for the people", and wl.en any Court violates that belief, our whole nation
and its citizens are the losers.

We are currently encountering many problems in our schools due to the
situations caused by the racially balancing procedures by force of Court edict,
and the sooner we show effort in the direction of alleviating this situation, the
more faith our citizens will have in our Democracy and the more readily they
will accept the current situation when they have hope that it will be corrected
by the proper democratic procedures.

Since we already have laws passed by our Congress spelling out their position.
as well as financing (or rather the lack of financing) of busing for racial
balance, it seems that we can now only pass a short, concise, understandable
Constitutional Amendment. This trust be an Amendment understandable by the
most learned Judge and unschooled citizen alike. It must be an Amendment
whose language is definite, understandable and non-negotiable.

I would urge that such an Amendment be adopted with all haste and that we
diligently pursue ratification by the several states to settle this issue before it
rips our Country apart.

STATEMENT OF M. RUTIIERFORD, CANDIDATE, STATE BOARD OF EDUCATION.
BRYAN, TEX.

Topic (School Transpertation Busing).

To:, Honorable Members; House Judiciary Committee, Washington, D.C.

The Honorable Olin E. Teague, D-Tex., has invited my comments for Foal*
scrutiny during your deliberations about the merits of equal educational chances
for all our children through fluid transportation policies.

John Kenenth Galbraith has said, "When stumped by a problem the American
liberal rarely admits defeat. He takes the offensive with word.;."

N.. doubt you here a McKinley-mountain of paper urging 0 stop America's
landslide of edwational opportunities afforded our poor children via public 80: 01
transporteloe. policies now constraed as the law of the land (14th Amendmel...).
Let us pon ter probnsing.

For alrhost 18 years our federal judiciary has ebown reasonable and humane
flexibility ordering desegregation of our nation's schools. America is flrtunate
with the federal judiciary outside politi,21 control Z,0 that we can remain a
nation of laws, not men. This intelligent, Constitutional proviso confirms our
forefatLers' wisdom under capable leadership of James lladisonW110 was a
brave man for Ls era.

Efforts to thwart equal educatichal opportunities for all our citiztm arouse my
concern for the general welfare of America's humanitarian civilization.

In perspective the Texas Revolution of 1&36 comes to mind. Texas neivegatier4
promptly deelnr, d independence March 2, 1836, at Washington-on-the-Brazos,
Texas. listing among their complaints and justification for violent revolution poor
educational opportunities. Thus Texians fought a war, or re, Mutton, to assure
better educational opportunities.

rsing history as a -;uidelight, must we deny equal chances for education, create
a mass of disconterted persons, and let our poorly-trained National Cus.rd
slaughter these disgruntled, deprived American citizens who will rebel over
the qua .4ty of their lives and lack of opportunities for improvement?

John Kenneth Galbraith. American Caolialiem, The Concept of Countervailing Power
(Boston: Boughton, Mtflin Company, rev ed., 1958), 84-88.
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We will have large scale revolution in this country if the Congress of the United
States, in collusion with the 37th President's unwillingness to enforce laws Le
has sworn to uphold, halts educational fluidity in this country.

You are requested to show bravery, courageous leadership away from racial
bigotry and emotional prejudice. The Fourteenth amendment and federal court
decisions-upholding 'onstitutional language must be supported and obeyed.

Twice in this centtry Constitutional language has been ignored to plummet
this nation in two und, dared wars. At great expense. American lives, limbs and
liberties were taken in these violent conflicts without due process of law.

Now are we to take away equal educational opportunities of our small children,
as you have allowed their fathers to forfeit lives, limbs and liberties in unde-
clared wars without due process of lawas promised. also. in our great covenant
of laws, the best yet devised in the history of humankind and the world?

Respect our courts, our seasoned teachers who know first-hand the conse-
quences of class against class without fair chalices to develop educational rea-
son, social mobility among rich and poor, racial tranquility among all our
people.

Keep transporting our children to letter educational opportunities. Our fed-
eral judges, school hoards, educators, parents will support reason, not force, if
shown the light. Beginning 35 years ago, school busing in my district opened
equal educational opportunities to farm children living (,..toile touns and city
schools. Bus rides complemented the educational process, teaching children how
to talk with one another. These buses 35 years ago stopped the practice of chil-
dren walking up to five miles per day to school, which had included my parents
before me.

Do you want American school children today to walk through miles of dan-
gerous city blocks as prey for molesters, dope pushers, abductors, murderers,
rapists? Do you want our children loitering on these unsafe streets instead of
healthy. safe rides via buses?

Modern man is obsolete in many ways, as former Saturday Review editor
Norman Cousins eloquently wrote in the 1940s. The neighborhood school concept
is a :ample blind for racism, economic segregation. The growth of our society
also makes the neighborhood school convent obsolete.

In Texas, for instance, our schools have been built primarily to aid real estate
development, not academic excellence. Our school bonded indebtedness is one
of the highest of any state hi the nation. vet most new schools in Texas are cow
structed in blue-stocking districts or proposed blue-stocking districts.

Transportation is the solution.
Little boys and girls no longer can walk safely from home to neighborhood

schools in America.
And would you, honorable members of Congress. stop busing? Then only par-

ents wealthy enough to afford automobiles could transport little children to
school. The poor? At, in the past, the poor little children would have to walk and
therefore, consequently be prey to violence lurking on every street corner.

It costs less than 15 cents per child per daily ride to school. In a large city,
for example, is it safer for 5.000 mother-driven automobiles to converge on 50
schools twice a day or just 50 buses?

Reasonable busing. as ordered by our federal courts, will prevent America's
humanitarian civilization from being overpopulated with primitivism. We must
not let a proliferation of in with Orville Minim attitudes destroy equal
eduentional opportunities for 311 onr children. It is cheaper to transport our
students for better educations than to deprive disadvantaged children equal
chances to learn all that they can absorb in a fair, democratic learning
environment.

Up to 12 yeas,. in substandard, segregated school systems assure Amer' 2a of a
larA", primitive population disillusioned with our societr It is cheaper today to
transport our children than to pay tomorrow for !aereased numbers in prisons.
mental institutions and hospitalsthe ultimate result of Congressionally-enforced
and Presidentially-led ignorance, disease, poverty, and crimes upon our
disadvantaged.

We must not allow an unenliehtened Congress to cut. off the lamp of learning
to poor whites, reds, yellows, browns, blacks. All are Americans, our flesh lid
blood, and deserve full citizenship benefits -- including all the education they
can absorb.

Affluent children should mingle, learn to get along with our poor. If we halt
school transportation program, freeze them, then you gentlemen aid in paving
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our Sesame Street with the stones of bigotry right up to Adolf Hitler's grave.
Brave, humanitarian, democratic leadership can fulfill Thomas Jefferson's reali-
ties. Abraham Lincoln's proclamationboth of which were inspired by James
Madison's promises for a great America in Philadelphia almost 200 years ago.

We mustn't bomb our children's futures and America's capitalism and pre ver-
ity with school transportation restrictions freeezing learning. If we do, we foxhole
equal educational chances for all our children.

Let us help our children grow into resourceful, responsible and energetic
American citizens.

Gettting them to the best schools, the best teachers, better social environ-
mentseven for as few as 1,000 hours per yearwill assure America of polit-
ical health for eons and eons to come.

A private school's headmaster,, a Harvard graduate with over 30 years of
teaching experience, says :

"We have no professional counselors at St. Tohn's. Our teachers do the coun-
seling. To advise a student, you Must teach him.

"I hope all American families will continue to have the choice of where they
live, where they work, and where they send their children to school." 2

Most poor parents choose to send their children to better public schools. Let us,
through reasonable school transportation policies decided by men of law, enrich
our poor with upward mobility to academic excellence.

STATEMENT OF GARDEN CITY. MICH.. CIVIC ASSOCIATION, BY MARY MARRON% ICZ,
SECRETARY

We are here to discuss a Constitutional Amendment, while it would appear
that the governing body sees but, sees not, hears hut. hears not! Let us use
the vernacular, "Right on!, but steady as we go." We are indeed embarking
on an uncharted course in strange 'raters. We are obligated to take proper
soundings and proceed with care. The decision made by this honorable body will
not only affect the lives of all the children of this great Nation, but also, those
not yet horn.

Let us not consider here the demands of eny race. Rather, let us concern
ourselves with the health, and welfare of all children; Indian, Oriental, Chicano,
Black, White, all of America's great melting po' of nationalities.

As we peruse a Constitutional Amendment let us consider woether or not this
will accomplish our purpose. I respectfully refer you to Public Law 88-352,
88th Congress, H.R. 7152, July 2,1064 :.

TITLE IVDESEGREGATION OF PUBLIC EDUCATION

Sec. 401(b) "Desegregation" means the assignment of students to public
schools and within such schools without regard to their race, color, religion,
or national origin but "desegregation" shall not mean the assignment of students
to public schools in order or overcome racial imoalance."

in view of this and, from a laymuns point of view, the highest court in this
land it would appear has already broken a Federal Law.

In Fact, are not all of our children being used for a great politi:al power
play? Do the powers to be in this great land expect, or rather belies .. that the
parents of all races are not wholly and, completely aware of the manuvering of
our offsprings by the unscrupulous for their own selfish gain?

The use or misuse of our Constitution, the interpretation or misinterpretation
of our Constitution not withstanding, the motives ar, coming clearly into focus
It is alleged that Ben Franklin said after the signing of the Constitution.""We
have given you a republic now, it's up to you to hold onto it " That is what we
are here for !

Article IXof the Constitution states, "The enumeration in the Constitution
of certain rights, shall not be construed to deny or disparage others retained
by the people."

We would refer you to Article IIIof the Con .titution. Nowhere in Article
III concerning Judicial power can the Constitution be interpreted to read that

2 E E. Salle, The R mston ,Chronicle, February 17. 1972. St. John's Is a college prepara-
tory school near River Oaks in Houston, an affluent area.
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any court in this land has the power to deprive the children of this country of
their right to equal protection under the law.

Article XIVof the Constitution states in Section 1. "All persons born or
naturalized in the United States, and subject to the jurisdiction thereof are
citizens of the United States and of the State wherein they reside. No State
shall make or enforce any law which shall abridge the privileges or immumacs
of citizens of the United States ; nor shall any State deprive any person of L fe,
Liberty, or property, without due process of law ; nor deny any person within its
jurisdiction the equal protection of the law."

Are we to interpret then, that only the privileged few are to use this Article
XIV or misuse it to serve only their purposes? Are we being told that because
children are net of a certain race that they are not also protected under Article
XIV? What we have here gentlemen is an exercise in futility!, How, can any
court, or judge be empowered with the authority of judging which child is
to be protected under Article XIV and, which child is not?

The Constitution is clear., "All Persons". Not just black, white, Indian, Chicano,
"All Persons."

It is the duty and responsibility of this Judiciary Committee, the President,
The Senate, The Congress, The Courts, The Judges, every man and woman in
this country to guarantee "the equal protection of the laws" to every child in
this country.

There is much yet left unsaid but, we will not bore you with lengthy detail.
However, only the ignorant are blind to what is happening in this country. I
beg your indulgence to allow me to quote Patrick Henry who stated on
March 23rd, 1775. "But different men often .3ee the same subject in different
lights, and therefore, I hope it will not be thought disrespectful to those gentle-
men if, entertaining as I do, opinions of a character very opposite to theirs,
I should speak forth my sentiments freely and without reserve. This is no
time for ceremony. The question before the house is one of awful moment to
the country. For my own part, I consider it as nothing less than a question of
freedom or slavery," "Are we dic'tiosld to be of the number of those who, having
eyes, see not, and having ears, hear not, the things which so nearly concern their
temporal salvation?"

"I know of no way of judging the future but by the past."
"I ask you gentlemen, sir, what means the martial array, if its purpose be not

to force us to submission? Can gentlemen assign any other possible motives
for it?"

"What have we to oppose to them? Shall we try argument? Sir, we have been
trying that for the last ten years. Have we any ping new to offer upon the
subject? Nothing. We have held the subject up in every light of which it is
capable; but it has been all in vain. Shall we resort to entreaty, and humble
supplication? What terms shall we find which have not been already exhausted?"

"Let us not, I beseech you, sir, deceive ourselves longer, Sir, we have done
everything that could be done to avert the storm which is now coming on. We
have petitioned ; we have remonstrated : we have supplicated ; we have prostrated
ourselves before the throne, and have imploi .d its interposition to arrest the
tyrannical hands of the ministry and parliament. Our petitions have been
slighted; Our remonstrances have produced additional violence and insult;
our supplicailons have been disregarded ; and we have been spurn d with
contempt from the foot of the throne."

"Our chains are forged "
"Wh't is it that g ttlemen wish? What would they have? Is life so dear,

or Peace so sweet as (V be purchased at the price of Chains and Slavery? Forbid
it £mighty God ! I know not what course others may take but as for me give
liberty or give me death !"

"The voice of the turtle is heard in the land." I would submit to you with this
closirg thought, the reality of what is happening in this land. This issue has
forced a wedge between the races which should not exist ! The country is falling
apart. We who love all children are torn to bits and pieces inside at the deplor
able demonstrations we have witnessed. Although the Constitution states, "All
power is in the people", we are here to implore the ;Judiciary Committee to look
out over this country and see the bright, shining. happy faces of the children,
let us not change this to misery and trauma.

With respect and humility, we submit that at this point gentlemen, "It's
all in your hands."

80-449 0 72 pt. I 19
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FEBRUARY 28, 1f':
Hon. EMANUEL CELLER,
Chairman, House Judiciary Committee, Rayburn House Ottce Building,
Washington, D.C.

MR. CHAIRMAN : As you requested, I am submitting my, written statement con-
cerning the busing situation in the Charlotte-Mecklenburg school system. At-
tached to this statement are some statistics which I feel will be of interest to
you.

Lest you think this the rambling rationalization of a native Southerner, please
note :

I was bcrn in Philadelphia, Pennsylvania, thirty-five years ago. Both my
pal ents were public-school teachers. After receiving twelve years of education
in the public-schools, I attended Temple University for two years, from 1955 to
1957, majoring in Elementary Education. During that time, I worked part-time
for the Ford Foundation. I married a young medical student in 1956. Six years
and two sons later we moved to Charlotte. North Carolina and my husband
set up his medical practice in the small neighboring town of Mt. Holly.

I was pleasantly surprised to find that this area enjoyed good-will and warmth
between the races which far exceeded that of Philadelphia. In fact, prior to
the 1970 District Court Order here, which plunged our county into massive
busing. the Charlotte-Mecklenburg School System was held up as a model for the
others to follow by the same District Court. Charlotte was hailed by many, as
the most progressive area in the South regarding race relations. In the 1968-69
school year, of the 15 systems which had comparable pupil enrollments and com-
parable percentages of black students, Charlotte-Mecklenburg ranked 5th in the
percentage of schools having racial mix.

Since the above mentioned Court Order, the atmosphere here has changed
radically. Our schools have been frought with racial tension and torn by riots
on numerous occasions. Many whites who previously accepted integaation, when
faced with having their children spend hours on a bus daily to go to schools
miles away from their neighborhoods. have enrolled them in private schools.
Our enrollment has dropped from 84,542 in November 1969 to 79,108 as of
February 10, 1972. Until this. our enrollment increased on the average of 2000
students yearly.

Last Summer, the Board's Desegregation Committee on which I served, worked
many hours to (1..9w an assignment plan which would meet the Court's Order
while lessening the trauma for the community and equalizing the burden, as
much as possible. However, when we submitted our assignment plan to the Dis-
trict Court it was revised to such an extent that certain white children are bused
miles from their neighborhood schools for 8 of their 12 school years while others
are not required to leave their traditional schools for even 1 year. Many of
the Black children are bused away from their neighborhood schools for 9 to 12
years. Since most of the Black housing, both public and private, is concentrated
in one section of the County. this is unavoidable if we are to maintain a less
than 50% Black enrollment in each of our 104 schools, as ordered by Judge
James B. McMillan, our District Court Judge.

The bitterness which is growing out of this arrangement is staggering. Stu-
dents, Negro and White. have repeatedly come before the Board pleading to be
treated as people, not colors and numbers. I wonder if your reaction would be
any different from theirs if you suddenly found yourself stripped of your indi-
vidual identity and importance to become a nameless, faceless, number in a
racial ratioall in the name of "Quality Education". I ask you. "What quality?"
Can anyone truly believe that out of all this transnortation. color consciousness
and emotional upheaval, will come improved quality education?

I hope you will not turn aside from this and future testimony which I am
offering your committee.

There are many kinds of prejudice, other than racial, and it is easy hnt grossly
unfair to sit in judgment of a situation without first hearing both sides of the
question. Thus far the Courts have been the only ones to have their say. Please
give the people involved in those Orders a chance to tell it like it is.

Sincerely,
JANE B. SCOTT,

Charlotte-Mecklenburg,
Board of Education.
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STATEMENT OF CLAY SMOTHERS, A COLUMNIST FOR THE OAK CLIFF TRIBUNE
OF DALLAS, TEX.

Clay Smothers, reporter for the Oak Cliff Trihune, appeared at the House
Juilciat7 Committee today on school busing. The context of his presentationfollows.

I thought that the day had come in this country where I, as a black maa,would not be forced to do anything that I did not want to do. As a boy I was
forced to pick cotton while my white sisters and hrothers attended school. My
ancestors were forced to submit to all kinds of atrocities. I was forced to pursue
a career in teaching, for there was nothing else in this country opened up for
me. Now the highest court in the land is forcing my son to ride the bus many
mites to attend schools that I would rather him not attend. Maybe this is why
a few weeks back black kids in Gary Elementary School in Dallas made aneffort to overturn the buses. The Supreme Court is somewhat like the press.
All over the country the press has asked, Why are you, a black man, fightingbusing? As a former teacher I am aware that our schools in Texas and other
Parts of the country are inferior institutions, hlack and white; therefore, whenyou say that my son can attain a better education in schools twenty miles fromhome, I realize that it's a lie. I realize that the courts should have ordered
quality education, but instead they ordered busing, hoping that this would
achieve quality education. I knoiv that quality education can only be attainedthrough students who hunger and thirst for an education, teachers who are
qualified and devoted, and parents who are interested. I realize that the courts
are denying black folks a last chance to develop their own institutions, which areour homes, churches, and schools.

I am under the impression that the federal courts, the Congress of the United
States, and other government officials, includ!rig those in the Office of the Depart-ment of Health, Education, and Welfare, wnere the busing plan was initiated,
have not heard from black opponents to busing. Proudly I am hlack, proudly
I am an American. and proudly I am one of those who oppose busing. The differ-
ence here is that I have been outspoken and active, and I an elated that I wasone of the first anti-busing leaders from the Dallas area. My black support hasheen quiet support, for my hlack hrothers are unwilling to endure the abuse,
the harrassments, heckling, physical threats, unemployment, and various otherinjustices that come as a result of a political attitude or philosophy such asmine.

The Supreme Court of the United States is a predominately white body, con-
sisting of eight whites and one token black, who must be charged with the
responsibility of having renewed hostilities in the South. In Texas we are inte-grated, particularly in our rural areas and most of our metropolitan areas,
unlike the capital of the nation, Harlem in New York, the south side and west
side of Ohicago, and other parts of the East, Midwest, and North ; however, even
in Texas we have not reached the point of integration we would like, and the
courts are making it almost impossible. These white men (the Supreme Court and
other federal judges) who have not lived around black folks and most certainlyhave not lived with them are apparently assuming they know what is best forblack people. I realize that the courts have insulted many of us blacks whc aretruly proud, for the court order implies that we are too immoral, too indecent,
and too lazy to develop our own institutions. To me these are insults of theworst kind.

If the courts had ordered quality education, then the real burden would have
been placed on the school boards and probably city councils and state legislatures
to provide money for the adequate upkeep of neighborhood schools. Your orderwould have pressured police departments to get sex out of book rooms and
closets, to stop the knifings and attacks on teachers, to save the lives of kids
by getting the dope out of our school (which by the way is more abundant in
white neighborhoods and schoolsmy son has not even expressed an interest in
cigarettes yet he will be bused where pot is abundant). These evils stand asblockades to quality education.

For the most part, in this presentation I have been talking in opposition to
the busing of black kids. But how selfish it is of me not to make an effort to
prevent the busing of white kids; therefore, gentlemen, in my numerous speak-
ing engagements across this country I have told white kids that I am not angry
about the inequities of the past, just thankful to God for the present and look-
ing with awareness toward the future. At any rate, white kids are not responsible
for the injustices of the past. Rather white men, your age, gentlemen, and older,
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either practiced or went along with the worse kinds of segregr.tion. And I mean
whites period liberals and conservatives. If I hold no malice in my hearth to-
ward you, gentlemen, then I am certainly not angry with white youngsters.
White kids, black kids. All are precious in the eyesight of God. Please do not
allow the courts to bus little innocent white kids out of their home environments.

Finally, gentlemen, as I have spoken to thousands of whites all over the South,
I have warned them that if it is racism that is causing them to fight busing
that we would lose this battle. I have. warned them that we have grown to a point
in this great country of ours where all people will have opportunity to develop to
the fullest potential.

May I end in this manner. I live in an all black community. I attend an all
black church. When I take a sip, it is in an all black night club. My mother is
black, my father is black, my wife and children are black. For some reason I
like that. The school that my son attends happens to be ninety-eight percent
black. I say so what. If the school he attended was ninety-eight percent white,
I still would say so what.

Chairman CELLER. We will adjourn until tomorrow morning at 10
o'clock.

Mr. JACOBS. May I make a suggestion, Mr. Chairman, that since it is
only 13 minutes past 4 perhaps two representatives from the Charlotte-
Mecklenburg Board of Education and one other gentleman from
Dallas, Tex., who are present could be accorded a limited amount of
time, to make a statement.

It would be an indulgence by the committee but I think it would be
worthwhile.

Chairman CELLER. Let them come up.
Mr. McCuLtocn. I would like to know whether or not these wit-

nesses have written statements that they wish to leave with the
committee.

Mr. JACOBS. I would suggest further that the gentleman here from
Texas has a statement which he has sabmitted to the committee. I have
read it and it has been placed in the record. Perhaps he could just sub-
mit a brief comment and then answer any questions we might ask.

Chairman CELLER. Mr. Smothers, come forward.
Mr. McCumocn. Mr. Chairman, I would like to ask this question :

We have sat in these hearings and will sit for many days. Is it possible
that we will set a precedent that people may come in here, from tens
of thousands of towns and hamlets in America and, after we have heard
witnesses who are expert in this field, demand to use this forum without
any notice or without waiting their turn?

Mr. JACOBS. If the gentleman will yield, I will support the Chair
in asserting this is not a precedent.

Chairman CELLER. We will hear the gentleman for 5 minutes. We
have placed your statement in the record and we will give you 5 min-
utes to present a brief oral statement.

STATEMENT OP CLAY SMOTHERS, DALLAS, TEX.

Mr. SMOTHERS. I am Clay Smothers. I am a columnist for the Oak
Cliff Tribune. Dallas, Tex. I assume that the court, the Supreme Court
and other Federal courts, are calling themselves helping black people.
I would be the first to tell you that I think they have gone about it in
the wrong manner. We care little about a racial balance. In fact, what
the courts have done to my 13-year-old is to make him feel inferior.

They have said, "Clay, the only way you can he educated well h, to
be transported 25 miles across town to city white kids." My son has
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been taught that you have just as great a chance as anybody and that
you are just as precious in the city of God regardless of your skin
being black. But I am afraid that you are hurting us.

What we want and what we want the court to do is to order quality
education. The school that my son attends is 98 percent black. So
what.? If that school was 98 percent white I will still say so what?
It is not important to me and it is not important to millions of other
black parents that our kids attend school with white kids. The next
thing you are doing is something that I have been subjected to for
many, many years.

We have been subjected and forced to do all manner of things. My
ancestors have endured all manner of atrocities and here today you
come back again forcing us, forcing my kid to attend a sO.00l that
I would rather him not attend. I would rather my son go to school
down the street to Holmes Jr. High School. I would like for the school
board to put enough money in Holmes Jr. High School to make it a
school of quality. I would like for the courts and you to understand
that quality education comes from kids who truly want to be educated,
parents who are truly interested, and teachers truly qualified and dedi-
cated and devoted.

Quality education will not come from my son going 25 miles to
school.

They say: "Clay, where is your black support? How many black peo-
ple agree with you?" I am sorry that my support is white and my black
brothers are unwilling to take the stand that I take openly. It is not
the safest thing in the world to do and I think that they are being
quite justifiably but I guarantee you that the majority of the blacks
feel as I do on the busing situation.

I have been subjected to threats and harassment. I have moved my
daughter twice for her safety because of my being in this busing fight.
I have warned audiences all over the country, gentlemen. I have been
speaking in the last 6 or 7 months to predominantly white audiences;
if this is racism, they are trying to invoke in this thing, we are prob-
ably going to lose.

We are probably going to lose anyway and I hate to be the pessimist
here. I do not have too much optimism for this amendment getting
out of this committee. But I have warned them that racism we will
absolutely lose. They have promised to me and I hope they have told
me the truth and honest that "Cla we are not racist and that we
are not trying to stop integration of schools. What we are trying to
do is to preserve neighborhood schools" and with that I am in com-
plete agreement.

The black proponents of busing, you have heard many times. They
say we have been bused all of our lives and that is true, gentlemen,
and I regret it and it was wrong. But little white. kids were not respon-
sible. for the injustices that I suffered and I would never be so mean
as to wish them the ordeal of busing because I was bused.

I certainly don't want my son to suffer the ordeal of busing because
I was bused. You must remember the injustices practiced, the injustices
suffered by black people of years back were practiced by men yourage
and older and the burden of integration should fall on us adults and
not these kids.

May I end it this way. I live in an all black community. I chose
to live there. I could have moved to a white community. I am not a
segregationist either. I attend an all black church. When I take a sip,



I drink in an all black nightclub. My father is black. My wife is black
and my children are black and I like that.

The school my son attends happens to be 98 percent black. I say,
"so what"? If the school you attend was 98 percent white, I still say so
what. I call on you, gentlemen of this committee to help us preserve
our neighborhood schools in Dallas and across this country.

Chairman CRLLER. Thank you very much.
Who is representing the Oharlotte group?' I will give you 5 min-

utes also.

STATEMENT OF SAM It IcNINCH, ACCOMPANIED BY MRS. JANE B.
SCOTT, MEMBERS OF THE CHARLOTTE-MECKLENBDRO SCHOOL
BOARD

Mr. McNnrcn. Thank you, Mr. Chairman. This is Mrs. Jane Scott, a
member of the Charlotte-Mecklenburg Board of Education. My name
is Sam McNinch which rhymes with pinch. We particularly wanted
to speak today because Father Hesburgh referred to the Charlotte
Mecklenburg system. I think Mrs. Scott is far more qualified to talk
about that than I, so I will make my remarks in 1 minute and let her
have the other 4.

Mr. Chairman, my minister said the other day that if you punch a
hole in a phonograph record off center and try to play it, it doesn't
sound too good. I am going to steal that from him today and say that
if you recorded the transactions, the chaos, in Mecklenburg County
on a record, and played it off center, I don't think you would recog-
nize anything about it.

To make a very fast po;nt, and it is on file with you now, sir. our
judges ordered that we can not build a school for any reason unless
we show that it will be integrated. We wanted very badly to build
a vocational-type specialty school patterned somewhat after the Dallas,
Tex., school that was recently completed, costing $21 million. We
would hope that the students that would attend this school would be
those who have not been able to cope with the academic program or
either would like to extend the vocational training they are getting
in high school now.

But, sir, we cannot build this school. I think it is a quirk of the
court order, but, I think it is a prime example of what we are going
through in Charlotte. I see no reason why we can't build it except for
the court order. However, I will drop that now with the hope that we
can come back before you get through with these hearings, Mrs.
Scott?

Mrs. Scow. Gentlemen, I appreciate the opportunity to speak to
you personally and would join Mr., McNinch in hoping we would be
given an opportunity at some later time when it is more convenient
to you so that you can have questions regarding our case answered
by us.

Father Hesburgh made some statements this morning with which
I greatly disagree. He first of all mentioned the fact that the attend-
ance zones are like pie-shaped wedges. We have so many different kinds
of attendance zones that it would be hard to find a pie-shaped wedge
if you tried. You have some children in our school system who have
been assigned to three different hitrh schools in 3 different years.

We have many children who will be assigned out of their neigh-
borhood school area, to schools many miles away for nine or 10 of their
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12 school years. Mr. Smothers gave it to you firsthand when he said
that it didn't matter to him what the color was in a school. It was the
quality of education he was looking for.

Father Hesburgh also made a statement that we might expect when
young people are put together under unfamiliar circumstances, at first
there are incidents of disturbance.

If this is true, why did we have no incidents of disturbance when
we closed seven all-black schools because they were unfit facilities
and integrated those students into close neighborhood schools that
were predominantly white? Why was Charlotte held up as a model for
others to follow by the same district judge who handed down this last
order which was upheld by the Supreme Court? Why did this district
judge hold Charlotte up to the Nation as a model in integration?

If it is natural for people who are put together under unusual cir-
cumstances, which those before this certainly were, to rebel, why was
there no rebellion? And why are our schools torn right now with
rebellion? Yes, we haven't had quite as many riots this month ana last
month as we had in previous months of these 2 years of chaos.

We now have a task force which is called to a school by a principal or
counselor when they see trouble coming, and it is subdued most of the
time before it gets to the riot stage. I ask you, is that an educational
atmosphere? I don't think so.

Father Hesburgh states in his opinion that many parents opposed
busing, but of the students that he had talked to, black students, few of
these preferred their old segregated schools. It might interest you to
look at the record and see that West Charlotte High School, which is
one of our finest facilities and previously all black, has gone increas-
ingly black because not only did the black students want back in, but
their parents moved into the district it now serves to get them back
in.

We have, gentlemen, before you and before us a much more important
question, I think, than just a constitutional amendment. The court
has called our children irrelevant. I hope to God that isnot true because
if in educational assignments the children are not relevant, then what
is?

Please give us a chance at a later date to come back and talk with
you. I, for one, would welcome any question you have to ask.

Mr. JAcous. Mr. Chairman, for the record, I wonder if we could
have inserted at this point an accurate map of the school zones the wit-
nesses have testified to. And I believe the record should be corrected,
ma'am. I think you said quality integration. I believe you meant
education.

Mrs. Scow. I have corrected the mistakethanks.
Mr. McNixcii. We will furnish that.
(Subsequently, the following letter was submitted. The school at-

tendance maps referred to are retained in the committee's files.)
CHABLorrn, N.C. March 13, 1972.

Hon. EMANUEL CELLEB,
Chairman, House Judiciary Committee,
Rayburn House Office Building,
Washington, D.C.

GENTLEMEN : The assignment maps which were requested for the record by
Mr. Jacobs, accompany this letter. Also attached are some other statistics to
which we referred in our testimony before your committe on March 1. 1972 and
we respectfully request that they be entered in the record along with the maps.
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Ai you can see, the Charlotte-Mecklenburg assignment plan does not consist
of "school attendance zones that slice outward from the city like the wedges of a
pie". as Father Hesburgh's testimony indicated. The black arrows show paired
and clestered schools for the elementary grades. Please note the distance these
little folks must travel twice daily, frequently involving a bus ride of 1-41/2
hours each way. This does not con oborate Father Hesburgh's statement, in which
he refers to the "daily bus ride of lf,-.30 minutes".

Please also note the attached Bus Schedule and ask yourselves how alert we
can expect children to he who have to get up at 5 :00 or 5:30 A.M. to catch the
bus by 0:05 or 0:30 A.M. and then ride an hour or more before arriving at
school. Teachers tell us that it is common now to find these youngsters of ele-
mentary school age, falling asleep in class. Is it any wonder? -

Father Hesburgh's testimony is very misleading in reference to the status of
school disruptions here. In the attached Security Director's report please note
the hours spent just by him and his two assistants dining the past six months,
investigating and dealing with school disruptions. That report does not include
the hundreds of hours already spent this school year. by the School Task Force
which is made up of central office personnel, assigned to individual schools to be
on call whenever the principal of a school feels that help is needed because of
racial tension. When these people are called to a school, they must leave their
educational duties and devote their time to restoring order in the school to which
they have been called. This 'means that much of the educational planning ordi-
narily handled by these folks is left undone.

The ixonb threats, referred to in the same report by our Security Director.
have res Ited in an atmosphere of fear in many of our schools. The children's and
teacher' health is also Jeopardized when they must wait in the cold and/or rain
while police search to he sure the threat is only a hoax. These calls are par-
ticularly hard to trace because they so often come from outside the school's
telephone exchange area, thus posing a real problem for the telephone company
tracers.

Mr. Celler and Committee Members, these are valid f:cts, but more than that,
they tell a trade story of how forced racial assignments have torn our progres-
sive, community apart. Our children are snffe:ing the indignity of being no
more than numbers and colors to some adults in high positions. Surely you
can't believe that past racial injustice Justifies punishing this young genera-
tion for something they were in no way responsible for creating.

Please help us put sanity and Justice back into our school assignments. The
children. black and white. are looking to you for help.

Sincerely yours,
JANE B. SCOTT,

Member,.Charlotte-Mecklenburg Board of Education.
Stat S. McNincit,

Member, Charlotte-Mecklenburg Board of Education.

CHARLOTTE-MECKLENBURG SCHOOLS. TRANSPORTATION DEPARTMENT,, EXTREME LOADING AND

UNLOADING SCHEDULES

Grade level
Earliest

School School schedule students loaded

Morning:
Senior high ..... , Independence 7:30 to 2:10.... 6:05 a.m.
Junior ..... . , . Kennedy... ,. . 8:00 to 2:45.... 6:10 a.m.
Elementary . ... Davidson .... ........ 8:00 to 2:30.... 6:30 a.m.

Grade level School
School Latest students
schedule discharged

Afternoon:
Senior high.....:;:. - , ,, South Mecklenburg.. 8:20 to 3:25.... 5:00 p.m.
Junior high ..:.:::- .= ;..., =: , .. 1 T. 8:15 to 3:15.... 4:50 p.m.
Elementary ..... ................ . Long ... .. 8:55 to 3:25.... 4:20 p.m.
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CHARLOTTE-MT.CKLENBURO SCHOOLS,
Charlotte, N.C., March 2, 1972.

Mrs. JANE SCOTT,
Charlotte, N.C.

DEAR MRS. SCOTT: In compliance with your request of March 2, 1972, the
following is submitted for your information :

1. Hours spent in schools and in the investigation of tension and disruption
by security:
September 1971 156
October 1971 79
November 1971 115
December 1971 20
January 1972 87
February 1972 129

Total 586
2. Number of hoax bomb-threat calls received during 1970L-71, 173.
3. Number of hoax bomb- thre:'t calls received during 1971-72, 98,
4. There were no records maintained on bus incidents. including fights and

objects thrown at and from buses, until Jenuary 1972 January 1972, seven
incidents investigated; February 1972, six incidents investigatt..I.

Neither the Information Center nor the Security Department has accurate
records on the number of times the police have responded to, or have been on
standby in the security of schools becau'e of disruptive acts and tension. It might
be possible to obtain this information by calling Captain Bartlett of the County
Police Department, telephone number 374-2347 and Chief Ken Miller of the City
Police Department, telephone number 374-2345.

We hope that this information will be helpful to you. If there are further
questions or more information needed, please call us.

Very truly yours,
ROLAND M. SMITH,

Director of Security,

FEBRUARY 28, 1972.
To: Chairman Emanuel Celler and members of the subcommittee.
Subject : Amendments to the Constitution relating to the transportation and

assignment of public school pupils.
Without a doubt. you are as aware of as many, if not more, complaints about

the effects or Federally controlled desegregation than I. as an elected member
of the Charlotte-Mecklenburg Board of Education better known in busing circles
as Swann vs Charlotte-Mecklenburg Board of Education, Charlotte, North
Carolina. Therefore, I do not intend to insult your intelligence by itemizing these
same grievances.

Quite the converse is my objective in pointing out a small but far reaching
eccentricity of our district court order upheld by the Fourth Circuit Court and
the United States Supreme Court.

The Courts in attempting to render an interpretation of the constitutionality
of various charges in Swann vs Charlotte-Mecklenburg Board cf Ed.:cauon
have through acquiescence penalized the student needing as much proti etion
as any other student, if not more. These students I speak of are those whose
capacity to cope with the academic process is little or none and/or some who
for one reason or another do not develop an academic interest.

To retain the interest bf these students, and to prevent a mass drop-out problem
effecting both the individual student and society, and to create an on-going
learning atmosphere for the acrAemically inclined student, and to render a
genuine service to each student. we desperately want to build a Career Develop-
ment Center whereby any student wishing to pursue a career offered by our
facility can graduate from high school with training adapting him for employ-
ment rather than in some cases, a social diploma. Students may be interested
in such a program as an extension of their academic pursuits or in lieu of
academic pit Suits.

The nine members of our Board of Education have recently voted unanimously
to proceed in the direction of building such a school encompassing classes in
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the Performing Arts, Business and Management Technology, Computer Tech-
nology, Horticulture, World Languages, Metal Technology, Construction, Climate
Control Technology, Aeronautics, Transportation, Photography, Radio and Tele-
vision, Beauty Culture, Para-Medical and l'rofessional Life-Saving Techniques,
Office Machine Use and Repair, etc.

Our business community is as excited as we are for we have an opportunity
to do something positive. Dallas, Texas, has recently completed a similar type
school costing $21.000,000. With the academic program in conjunction with a
Career Development Center, we will be in a much better position to educateeach
child to the fullest extent he or she is capable of receiving it.

However, our district court order very clearly states that we cannot build
this school or any other school unless we first prove to the court that desegrega-
tion will prevail.

This order completely ignores the entire purpose of our intentions. We, too,
can acquiese and make sure only a certain number of each color be admitted to
such a specialty school dirlegarding the individual student needs ; thus we by
law, would be guilty of discrimination.

I make this one point, not by any stretch of the imagination conclusive, in
describing my utter frustration with Federal intervention in public school mat-
ters. It is an attempt to show how far off-center this entire deSegregation by
Federal force has become.

Try punching an off-center hole in a phonograph record. Then try playing it
and Mr t you hear will most probably resemble the progress we are making in
our pubis schools toward quality control of our learning process.

How does it feel to be in a position to control the future of all school age chil-
dren in the United States? That, I agree, is a moot question intended to point
up the fact that we Board of Education members are fast being replaced be-
cause of questions unanswered by the Courts, yet vague Court edicts prevail.

I urge you to take the proper steps toward an amendment of the Constitution
so we can tend to our students needs.

SAM S. MCNINCH III,
Member, Charlotte-Mecklenburg Board of Education, Charlotte, N.C.

Chairman CELLER. That will end the hearing for today. We will
now reassemble tomorrow morning at 10.

(Whereupon, at 4:30 p.m., the committee adjourned, to reconvene
for further hearing at 10 a.m., Thursday, March 2,1971)
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SCHOOL BUSING

THURSDAY, MARCH 2, 1972

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE No. 5 OF THE

COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 10 a.m., pursuant to recess, in room 2141
Rayburn House Office Building, Hon. Emanuel Celler (chairman)
presiding.

Present : Representatives Celler, Brooks, Hungate, Jacobs, Mikva,
Abourezk, McCulloch, Poff, Hutchinson, and McClory.

Staff members present: Benjamin L. Zelenko, general counsel ;
Franklin G. Polk, associate counsel ; and Herbert E. Hoffman, counsel.

Chairman CELLER. The committee will come to order.
This morning's Washington Post carries an article reporting that

the departing Attorney General, Mr. Mitchell, said yesterday that he
prefers legislation to a constitutional amendment to deal with the
issue of busing.

The article will be printed in full at this point in the record.
(The newspaper article referred to follows:)

[From the Washington Post, March 2, 1972]

MITCHELL FAVORS LAW ON BUSING TO AMENDMENT

(By Carroll Kilpatrick)

Attorney General John N. Mitchell, on his last day in the cabinet, said yester-
day that he preferred legislation to a constitutional amendment to deal with theissue of busing.

Without predicting what President Nixon will recommend in his promised
statement on busing, Mitchell's comment in support of legislation rather than
a constitutional amendment accorded with comments of other administration
leaders.

Mitchell told reporters at a farewell news conference reviewing his three years
in the Justice Department that he believed a statute "can be drawn constitu-
tionally which will eliminate this problem of court-ordered excessive busing."

He said he believed one approach might be legislation to delay a busing order of
a lower court until the case could be decided by the Supreme Court and pendingnew legislation by Congress.

Before going to China, Mr. Nixon named a cabinet committee of which Mitchell
was a member to study the busing issue. Mitchell indicated that the committee
this week would present a series of options to the President without any recom-mendation.

The President will then decide fairly soon what to recommend to Congress, the
outgoing Attorney General said

Mitchell was in a relaxed and optimistic mood as he parried reporters' ques-
tions. His resignation was effective at midnight, when he was succeeded, subject
to, confirmation, by Richard G. Kleindienst. Mitchell will direct Mr. Nixon's
election campaign.

(289)
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Mitchell asserted that the Justice Department had taken major steps forward
in the light against crime, in controlling drug abuse, in civil rights, environmen-
tal protection and other areas.

Claiming "quiet, but substantial, gains" in civil rights, he said that in 1969
when the Nixon administration took office only 6 per cent of all black children
in the South attended legally desegregated school systems.

Now, he said, 95 per cent of the black children in the South attend such
schools.

With a 50 per cent increase in the number of lawyers in the civil rights divi-
sion, an effort was made to "give a national, rather than a regional approach, to
civil rights," he said.

"A deliberate effort was made to avoid extravagant rhetoric and promises
and to substitute action for words." Mitchell declared. "The goal of the school
integration effort was to assure maximum reduction in discrimination in a man-
ner that preserved peace in the communities undergoing this social change."

Mitchell said he would like to say that "the tide of rising crime" has been re
versed, "but I would be exceeding the facts to say that."

"I can say without a doubt, however, that the increase has been slowed," he
said. "I can say further that we are encouraged to note that actual decreases
are being registered in greater frequency in our major cities.

The work the Nixon administration has done in launching its anti-crime
fight will bring results in the future, he predicted. The Law Enforcement Assist-
ance Administration has increased its aid to cities and states from $63 million
in Fiscal 1969 to $700 million now, he said.

"We are particularly proud of the remits that have been achieved in the Dis-
trict of Columbia to reverse the crime rate," Mitchell said.

"Through court reform, increased police manpower, LEAA grants and other
measures, we have helped officials of the District to bring about an actual, and
continuing, decrease in crime."

Chairman (SELLER. Our first witness this morning is the distin-
guished president of the National Education Association.

Mr. Morrison, we are glad to have you. Will you indicate those with
you, please.

STATEMENT OF DONALD E. MORRISON, PRESIDENT, THE NATIONAL
EDUCATION ASSOCIATION, ACCOMPANIED BY STANLEY J. Mc-
FARLAND, ASSISTANT EXECUTIVE SECRETARY FOR GOVERN-
MENT RELATIONS, AND DAVID RUBIN, DEPUTY GENERAL
COUNSEL

Mr. MORRISON. Thank you, Mr. Chairman.
To my left is Mr. Stanley McFarland, assistant executive secretary

of NEA for government relations. To my right is Mr. David Rubin,
deputy general counsel of the National Education Association.

I am president of the National Education Association, an associa-
tion whose membership numbers more than 1.1 ,nillion educators.

I want to thank you for this opportunity to testify on House Joint
Resolution 620 and related proposals. House Joint Resolution 620
would write into the U.S. Constitution the following language:

"No public school student shall, because of his race, creed, or color,
be assigned to or required to attend a particular school.

"Section 2. Congress shall have the power to enforce the article by
appropriate legislation."

Although these words seem innocuous on their face, they are poten-
tially very destructive.

As the Supreme Court recognized, it may be necessary to take race
into account in order to counteract continuing effects of past deliberate
segregation. This may either be segregation mandated by law under
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dual school system or as decisions by courts, North and South, have
recently shown it may be the result of discriminatory policies and prac-
tices of school authorities.

The effect of the amendment may well be to enshrine this type of
discrimination into the supreme law of the land and to roll back meas-
ures already taken to correct it, whether pursuant to Federal court
order, HEW directive, or State law.

Presumably desegregation already achieved in many communities
under voluntary desegregation programs would also be vulnerable to
challenge as a result of the amendment.

The educational consequences would be disastrous. The central edu-
cPtional issue of our time is how to provide equality of educational
opportunity for poor children and children of minority groups. There
is a shockingly wide achievement gap between the advantaged white
child and the disadvantaged black child. The Coleman report found
that at the sixth grade the average black child in the Nation's metro-
politan area was about one and one-half grade levels behind the aver-
age white child in verbal achievement.

By the 12th grade the gap had widened to 3 years.
A great deal of money has been spent on compensatory education

programs in an effort to narrow the gap between middle and upper
income students who are primarily white and low income students who
at least in the central cities are predominantly black.

These programs have sought to improve the achievement of young-
sters in racially isolated schools through such measures as reducing
pupil-teacher ratio and introducing innovative programs.

The results generally have been disappointing. At least in their pres-
ent scope. compensatory educational programs and racial isolation,
although they cannot be abandoned without leaving low income pupils
in worse straits, are clearly not the panacea for educational ills ol
blacks or other minority children.

On the other hand, there is evidence that school desegregation is of
significant educational benefit to these children. The Coleman report
found that the educational resources brought to the school by other
children, such as reading material. in the home, amount and level of
discussion in the home, and parents level of education, bore a stronger
relationship to school performance than any other resources in the
school.

Children from middle-class backgrounds normally had greater edu-
cational resources in their homes than poor children. Since most mi-
nority children were poor, they had fewer educational resources in
their home than children from the majority group.

As a result, a poor black child was disadvantaged if he was educated
in a racially and economically homogeneous school composed of mostly
children of his own race and economic class.

The Coleman report contained another significant finding that when
the school was composed primarily of students with advantaged back-
grounds, the achievement of such students was not reduced by the
presence of students with disadvantaged backgrounds.

Subsequent studies of school districts which have desegregated their
schools however examined under control conditions the performance
of black and white children in integrated settings for the first time.
These reports generally have confirmed findings of the Coleman
report.

80.449 0 72, - pt. 1 - 20
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Based on careful review of the existing literature, a report to the
Board of Regents of the University of the Stateof New York published
December 1969 concluded that the integrated setting has relatively
greater potential for achievement of black students than segregated
school environment and that this potential appears to exist at both
elementary and secondary levels.

None of the studies reviewed showed that white achievement was
impaired by integration.

Subsequent research, including recent studies in Dade County,
Fla., and Evanston, Ill., supports these findings.

In Brown, on the basis of ample evidence, the high court determined
that to separate children "from others of similar age and qualifications
solely because of their race generates a feeling of inferiority as to
their status in the community that may affect their hearts and minds
in a way unlikely ever to be undone."

While these words were spoken in the context of a dual school
system imposed by law, the court acknowledged that school segrega-
tion, even without the sanction of law, has a "detrimental effect" upon
black children.

Indeed, feu children are sufficiently mature or sophisticated to
distinguish between the separation of blacks pursuant to a manda-
tory or permissive State statute and the virtually identical situation
prevailing in their district, in the absence of such a statute.

A segregated school system sends a devastating message to the black
child. It tells him more effectively than words can convey that he is
so inadequate or inferior that he must be kept separate and apart.

As the court remarked in Brown on basis of available data, a sense
of inferiority affects motivation of a child to learn. And we, as educa-
tors, can confirm the validity of this conclusion. We know that self-
esteem is a critical factor in learning motivation.

If a child downgrades himself, how can he have confidence essential
to meet many challenges he must face in the learning process? There
is evidence moreover that school segregation has negative impact upon
self-perception of the black child in still another respect. At least one
court has found, on basis of expert testimony, that the black child's
sense of containment, of being confined by a hostile majority, imposes
a sense of limited possibilities and decreases his ambition.

Schools consisting primarily of poor minority children are damag-
ing in many otl, ^ ways. For example, the PTA cannot contribute as
much financially to the school as PTA in more affluent communities
where parents can and often do give significant sums to the school out
of their own pockets.

Because the school is perceived by the community as a poor school,
the expectations of teachers and guidance counsellors are low and
their attitude toward children often reflect contempt or indifference
because the student bodies are not oriented toward academic achieve-
ment or college.

There is no clear pressure motivating the child to pursue these goals.
On the contrary, peer pressure influences the child to underachieve,
give up and drop out of school. The other pupils generally will have
poor verbal skills, a significant educational disadvantage since chil-
dren emulate the verbal patterns of their peers.

Moreover, the child does not receive any realistic preparation for
the world he will face when he leaves school. Not only will he get a
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false impression of the level of competition he will confront, but he
is given no opportunity to relate to or understand people of the ma-
jority race who control the vast bulk of the access to the job market and
with whom he will have to deal in employment relationships.

Most of these inequalities are not remedial by infusing money into
racially isolated schools but can be corrected only through school in-
tegration. Only in this way can the expectations of educators, freed
froni stereotypes encouraged by racially isolated schools, begin to cor-
respond naturally with actual aptitude of the individual child.

Only in this way can significant educational resources, which chil-
dren themselves bring to school, be made available to all schools on an
equal basis.

Only in this way can minority 'Schoolchildren have an opportunity
to begin to keep realistically with the majority group. Let there be
no misunderstanding. School desegregation is not for benefit of mi-
nority children alone. Racial segregation breeds false notions of su-
periority in white children whose own self-perceptions are harmful
to their development and a white child educated in isolation from
blacks is deprived of the opportunity to relate to the black people.

These are significant deficiencies in a world in which whites will
have black coworkers and likely to have black supervisors and black
neighbors.

Mom significantly, as Dr. Kenneth Clark pointed out in testimony
before the Mondale committee, the conflict between racial segregation
in the public schools and verbal morality taught by those institutions
involves a moral schizophrenia and hypocrisy.

This in turn induces confusion and ;milt in white youngsters who
often react by repudiating reality entirely or rebelling against the
parental authority including educational authority.

A hue and cry has been raised about busing but the school bus is
simply one tool and at times the only available means to desegregate

ithe schools. It is, however, no novelty in the field of education.
Indeed, although pupil transportation has been gradually increasing

in recent years there is no statistical proof that desegregation has sub-
stantially increased pupil busing either nationally or regionally.

The schoolbus.has been used for years as a device to preserve school
segregation by transporting white and black children past the nearest
schools intended to serve children of their own race but the schoolbus
also is used for a wide variety of legitimate educational purposes en-
tirely unrelated to school segregation.

Bus transportation, as the Supreme Court recognized in Swann,
has been an integral part of public education systems for years. It is
fair to say busing is now virtually universal and it would not be pos-
sible for most school systems to function without it.

Busing was perhaps the most significant factor in the transition
from the one-room schoolhouse to the consolidated school. Parentheti-
cally, the closing of one-room schools in many States was accompanied
by similar parental protest against the loss of the neighborhood
school.

Children living more than a mile or two from school typically are
bused. In many school systems children living less than a mile are
bused if walking is hazardous because of traffic situations.

School systems have not hesitated to bus children to vocational and
special educational programs.
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Schoolchildren are regularly bused on field trips serving some edu
cational purpose. In some districts such as Cleveland's Shaker Heights,
children are bused home for lunch to give teachers duty-free lunch
hours.

Outside central cities the vast majority of children get to school by
riding on a bus. The most available statistics covering 1967-68 show
42 percent of the Nation's pupils were transported to schools at public
expense.

This does not include significant numbers of children riding public
transportation nor private school children transported at public
expense.

Mr. ZELENKO. Mr. Morrison, how many children do the statistics
include?

Mr.. MORRISON. Approximately 20 million children.
Fears have been expressed by some regarding effects of transporta-

tion on students. The Supreme Court, howeNer, has made it clear that
busing will be required only where it is reasonable and does not impose
undue burdens on schoolchildren.

Research moreover shows that bus transportation is safer than
walking to school.

Other fears appear to be equally groundless. A recent study showed
no difference between transported and nontransported students in
achievement test scores or daily attendance. By and large, with pos-
sible exception of schools in small towns, the "neighborhood school"
is a mythological institution which does not exist.

In our cities and outlying suburbs the attendance areas of schools
are constantly changing to adjust to population shifts, new school
construction and new school programs. Thus schools in these areas do
not serve clearly defined neighborhoods regardless of whether that
term is understood to mean a typical geographic area or a community
with identity of interest.

Black and white youngsters almost inevitably will have to deal with
each other sooner or later. What better place for that encounter than
the educational institutions and what better time than childhood when
the attitudes have not hardened and biases are easier to dispel.

The schools have long borne the role of preparing youth for partic-
ipation in American democracy. It is therefore entirely appropriate
for the schools, indeed indispensable to their mission, to exemplify
the fairness and equality which they would seek to inculcate in the
Nation's children.

We have encouraging signs that the Nation's youth have fewer anx-
ieties about school desegregation than parents. In 1970, NEA con-
ducted a survey of teachers in teacher training programs in public
and private colleges in Mississippi.

One of the questions was: "Do you favor a school system's main-
taining racial balance of pupils and teachers in every school in direct
proportion to the racial composition of the school district?"

A total of 67.9 percent of the student-teachers strongly favored or
tended to favor such racial balance including 89.7 percent of the stu-
dent-teachers at predominantly black institutions and 54.4 percent of
those at predominantly white institutions. This is not to say there are
no problems associated with school (1 segrevation but we should be
sure we address the real issues.
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Many desegregation plans have placed an unfair burden on black
parents and students and have resulted in the unfair dismissal or demo-
tion of black educators.

We must insure that desegregation does not unfairly burden per-
sons of any race and that the desegregation plan is otherwise soundly
conceived and implemented in a fashion conducive to meaningful
integration.

History will not. favor those who in the passions of the moment
diminish the Nation's fundamental charter and signal a retreat from
the Brown decision. The adjustments necessary to remedy this Nation's
past mistakes may cause inconvenience for many people but some dis-
ruption of established patterns is inevitable if we are serious about
imp;ementmg the Brown decision and achieving equality of educa-
tional opportunity.

The public school system offers poor children who have spent all
of their lives in a racial ghetto a chance to escape from racial and
economic segregation.

Let us devote to making this opportunity a reality instead of search-
ing for alternatives that do not exist. Let us devote our time, energy
and resources to making desegregation work rather than to placing
obstacles in the path of those laboring constructively to assure its
success.

If we do this, perhaps some day teachers and students will be able
to say without the hesitatim many feel today that we are truly one
indivisible nation with liberty and justice for ail.

Mr. Chairman, -in conclusion, I would ask the Chair to include the
complete annotated statement in the record because I have tried to
save the committee's time and I have condensed from the longer
version to a 12-page oral version.

Chairman CELLER. That will include the footnotes?
Mr. MORRISON. Yes, that is correct.
Chairman CELLER. They will be accepted in the record.
(The statement referred to follows :)

STATEMENT OF DONALD E. MORRISON, PRESIDENT OF THE NATIONAL
EDUCATION ASSOCIATION

Mr. Chairman and members of the committee. my name is Donald Morrison,
and I am president of the National Education Association, whose member-
ship numbers more than 1.1 million educators. I want to thank you for this op-
portunity to testify on House Joint Resolution 620 and related proposals.

House Joint Resolution 620 world write into the United States Constitution the
following lanxuage:

Section 1. No public school student shall, because of his race, creed, or color,
be assigned to or required to attend a particular school.

Section 2. Congress ,tall have the power to enforce the article by appropriate
legislation.

Although these words seem innocuous on their face. they are potentially very
destructive. As the Supreme Court recognized in the Swann case, it may be
necessary to take race into account in order to counteract the continuing effects
of past school segregation resulting from discriminatory location of school sites
or distortion of school size in order to achieve or maintain the artificial racial
separation mandated by state law.' If race no longer can be considered, literally
hundreds of school districts in the Smith in which actual desegregation finally
has bPen achieved following a general ion of evasion and delay would not only
be permited, but required, to renegregato their schools.

1 Swann v. Charlotte-Mecklenburg Board of Educ., 9: S.Ct. 1287, 1282 (1971).



r

296

Race-conscious assignments are also indispensable in correcting the continuing
effects of intentional discriminatory practices by school authorities. Increasinglythe courts, North and South, are finding that school segregation is in part at-
tributable to racially discriminatory policies by school officialsincluding the
deliberate location of schools at the core rather than the edge of segregatedresidential areas and the racial gerrymandering of attendance zones. Such
findings have been made in a host of communities including Denver, Colorado ;
Pasadena, California ; South Holland, Illinois; and Indianapolis, Indiana' The
effect of the amendment may well be to enshrine this type of discrimination
into the supreme law of the land.

Several states, concluding that racial isolation in the public schools is harmfulregardless of s origins, have taken steps to require desegregation of schools.'
The amendment would appear to natty these measures and roll back the de-
segregation achieved pursuant to them. Finally, the amendment can be con-
strued to forbid school systems to unuertake a voluntary desegregation program
where the school boardwhether appointed or democratically electedhas
determined that the program will provide educational benefits to the children
in the district. Presumably, the desegregation already achieved in many com-
munities under such voluntary programs would be vulnerable to challenge asa result.

The educational consequences would be disastrous. The central educational
issue of our time is how to provide equality of educational opportunity for
poor children and children of minority groups. There is a shockingly wide
achievement gap between the advantaged white child and the disadvantaged
black child. The Office of Education, in its survey on Equality of Educational
Opportunitythe Coleman Reportfound that black and white students in
metropolitan areas began school with a noticeable difference in verbal ability.
At sixth grade, the average black child was about one and one-half grade levels
behind the average white child in verbal achievement. By the twelfth grade,
the gap had widened to three years'

This gap has much to do with the pathology of unemployment and crime in
the nation's urban ghettos and the enormous social and economic costs which
this pathology entails. Lack of achievement encourages students to drop out
of school. For example, according to the recently issued Fleischmann report
dealing with education in New York State, in the 1968-69 school year, the
wealthy suburban counties of Nassau, Rockland, and Westchester had high
school graduating classes which represented 90 percent of the ninth grade enroll-
ment four years earlier, compared with only 55 percent in New York City.
A much lower drop-out rate for white than black and Spanish-surnamed students
was reported'

A great deal of money has been spent on "compensatory" education programs
in an effort to narrow the gap between middle and upper income students who are
primarily white and low income students who, at least in the central cities, are
predominantly black. These programs have sought to improve the achievement of
youngsters in racially isolated schools through such measures as reducing pupil-
teacher ratios and introducing innovative programs. The results generally have
been disappointing' Perhaps the most expensive effort of this kind was the More
Effective Schools program in New York City, where the pe: pupil expenditure was
doubled and the effective classroom size diminished by half. Evaluation showed
little or no long-term improvement in the performance 41 students in that pro-
gram."' At least in their present scope, compensatory education programs in racial
isolationalthough they cannot be abandoned without leaving low-income pupils
in even worse straitsare clearly not the panacea for the educational ills of
black or other minority children.

Keyes v. School District No. 1, Denver Colorado, 445 F.2d 990, 1000-1001 (10th Cir.,1971) Spangle,. v, Fagot:pro City Board of Educ.. 311 F. Supp. 501. 517-19 (C.D. Cal.1970) ; U.S. V. Sch. Dist. 151 of Cook County. Ill., 286 F.Supp. 788. 798 (N.D. III., 1968) :U.S. v. Board of School Commissioners of the City of Indianapolis, Indiana, 332 F.Supp.855.667 -670 (S.D. Ind. 1971).
a These states include California, New York, New Jersey. Massachusetts and Pennsylvania.
'Coleman, et al.. Equality of Education Opportunity, 273-274 (1968).

Report of the New York State Commission on the Quality. Cost and Financing of Ele-mentary and Secondary Education, January 1972, A Summary of the First Three Chapters,p. 4.
4 See Racial and Social Class Isolation in the Schools. A Report to the Board of Regentsof the University of the State of New York (December 1989), pp. 364-377.7 D. J. Fox, Evaluating the "More Effective Schools", Phi Delta Kappa, June 1968,PP. 693, 595.
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On the other hand, there is evidence that school desegregation is of significant
educational benefit to these children. The Coleman Report found that the educa-
tional resources brought to the school by other childrensuch as the reading
material in the home, amount and level of discussion in the home, and the parents'
level of educationbore a stronger relationship to school performance than any
other resources in the school. Children from middle class backgrounds normally
had greater educational resources in their homes than poor children. Since most
minority children were poor, they had fewer educational resources in their homes
than children from the majority group. As a result, a poor black child was dis-
advantaged if he was educated in a racially and economically homogeneous school
composed entirely or mostly of children of his own race and economic class.'

The Coleman Report contained another very significant findingthat when the
school was composed primarily of students with advantaged backgrounds, the
achievement of such students was not reduced by the presence of students with
disadvantaged backgrounds'

Subsequent studies of school districts which have desegregated their schools
have examined under controlled conditions the performance of black and white
children in integrated settings for the first time. These studies generally have
confirmed the findings of the Coleman Report. Based on a careful review of the
existing literature, a report to the Board of Regents of the University of the
State of New York published in December 1969 concluded that the integrated
setting has a relatively greater potential for the achievement of black students
than the segregated school environment, and that this potential appears to exist
at both the elementary and secondary levels. None of the studies reviewed showed
that white achievement was impaired by integration."

Subsequent research supports these findings. Very recently, for example, in
December 1971, black students in Dade County, Florida, were reported to be
making significant gains in desegregated schools with no noticeable adverse im-
pact from two years of major shifting of teachers and pupils to comply with court
desegregation orders." In the same month, complete racial integration, partly
resulting from busing, was reported to have brought higher achievement for black
children in Evanston, Illinois, without adversely affecting white performance.
Standardized tests conducted by Educational Testing Service showed black pupils
in third grade reading at levels higher than pupils in third grade four years ago.
Rates of progress were equal to those of higher achieving white pupils. While the
black gains were not as great as the white, black children achieved steadily risingtest scores in grades three through six."

Following the Coleman report, the U.S. Commission on Civil Rights reportedafter a study that even where social class is held constant, racial isolation
itself is harmful to black students." Although this finding has been disputed,it is consistent with the Supreme Court's central finding in the Brown decision.

In Brown, on the basis of ample evidence, the High Court determined that
to separate children "from others of similar age and qualifications solely be-
cause of their race generates a feeling of inferiority as to their status in the
community that may affect their hearts and minds in a way unlikely ever to be
undone. "" While these words were spoken in the context of a dual school sys-
tem imposed by law, the Court acknowledged that school segregation, evenwithout the sanction of law, has a "detrimental effect" upon black children."
Indeed, few children are sufficiently mature or sophisticated to distinguish be-
tween the separation of blacks pursuant a mandatory or permissive state statute
and the virtually identical situation prevailing in their district in the absenceof such a statute.

A segregated school system sends a devastating message to the black child.It tells him, more effectively than words can convey, that he is so inadequateor inferior that he must be kept separate and apart. Several years ago, at ahearing held by the U.S. Commission on Civil Rights, a teacher at an all-black high school was asked about a student exchange between his school andan all-white suburban high school. Explaining how his students felt about

Coleman. supra at pp. 22-23. 302.
Coleman. aunra at p. 22.

"Racial and Social Class Isolation in the Schools, supra at 310.Edurational Recaps, Vol. 2, No. 4, Educational Testing Service, Princeton, N.J.,Jan. 1972, p. 5.
" Ibid.
"Racial Isolation in the Public Schools. U.S. Comm'n. on Civil Rights (1967).14 Brown v. Board of Educ., 347 U.S. 488, 494 (1954)." ibid.
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themselves and their school following the exchange, the teacher testified that
ne of his students had remarked : "Well, it was nice of them to come down to
he zoo to see us." "
As the Court noted in Brown on the basis of available data, a sense of in-

feriority affects the motivation of a child to loam." And we as educators can
confirm the validity of tbis conclusion. We know that self-esteem is a critical
factor in learning motivation If a child downgrades himself, how can he
have the confidence essential to meet the many challenges he must face in the
learning process?

There is evidence, moreover, that school segregation hag a negative impact
upon the self-perception of the black child in still another respect. At least
one court has found, on the basis of expert testimony, that the black child's
sense of containment, of being confined by a hostile majority, imposes a sense
of limited possibilities and decreases his ambition?"

Schools consisting primarily of poor minority children are damaging in many
other ways. For example, the PTA cannot contribute as much financially to the
school as PTA's in more affluent communities, where parents can and often do
give significant sums to the school out of their own pockets. Because the school
is perceived by the community as a poor school, the expectations of teachers
and guidance counsellors are low, and their attitudes toward the children often
reflect contempt or indifference. Because the student bodies are not oriented
toward academic achievement or college, there is no peer pressure motivating
the child to pursue these goals. On the contrary, peer pressure influences the
child to underachieve, give up, and drop out of school. The other pupils generally
will have poor verbal skillsa significant educational disadvantage since children
emulate the verbal patterns of their peers.

Moreover, the child does not receive any realistic preparation for the world
he will face when he leaves school. Not only does he get a false impression of
the level of competition he will confront, but he is given no opportunity to
relate to or understand people of the majority race who control access to the
vast bulk of the job market and with whom he will almost surely have to deal in
employment relationships and other adult contexts.

Most of these inequalities are not remediable by infusing money into racially
isolated schools but can be corrected only through school integration. Only in
this way can we assure that in each school there will be substantial numbers
of children from affluent families with a stake in the institution. Only in this
way can be expectations of educatorsfreed from the stereotypes encouraged
by racially isolated schoolsbegin to correspond naturally with the actual
aptitudes of the individual child. Only in this way can the significant educational
resources which children themselves bring to school be made available to all
schools on an equal basis. Only in this way can minority school children have
an opportunity to begin to cope realistically with the majority group.

Let there be no misunderstanding. School desegregation is not for the benefit of
minority children alone. Racial segregation breeds false notions of superiority
in white children whose unrealistic self-perceptions are harmful to their develop-
ment. And a white childeducated in isolation from blacksis deprived of the
opportunity to relate to black people. These are significant deficiencies in a
world in which whites almost surely will have black co-workers and are in-
creasingly likely to have black supervisors and black neighbors.

More significantly, as Dr. Kenneth Clark pointed out in testimony before the
Mondale Committee. the conflict between racial segregation in the public schools
and the verbal morality taught by those institutions involves a moral schizo-
phrenia and hypocrisy. This in turn induces confusion and guilt in white
youngsters, who often react by repudiating morality entirely or rebelling totally
against parental and institutional authority, including educational authority."

Many communities voluntarily have adopted school desegregation programs
with a view toward affording educational benefits to both black and white
children. These programs, since they take race into account in assigning stu-
dents, would be outlawed by the proposed amendment.

"Hearing Before the U.S. Commission on Civil Rights in Cleveland, Ohio, 308 (April 1-7,,
191361.

it 347 Ti S. nt 494
" TestImonr of Dr. Robert T. Green In Braille!, v. The School Board of the City of

RiehmoNt. aril Action No 3353. :ton 1972, pp. 2A3
19 Testimony of Dr. Kenneth Clark. Hearings Before the Select Committee on Kauai

Ed"catlonnl Opportunity of the United States Senate. 91st Cong., 2d Sess., Part 1A.
p. 71 et seg.
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An example of the type of school desegregation program v Bich the amendment
would jeopardize is Project Concern in the Hartford metropolitan area. This
program involves a voluntary, cooperative effort between the Hartford school
system and suburban school systems under which minority children from the
Hartford ghetto, randomly selected, are bused into affluent suburban schools,
bolstered by supportive services consisting of a teacher and a teacher aide for
each 25 children bused. Testimony before the Mondale Committee showed that
in May 1970, the program had expanded from four to 14 suburban communities;
that the number of children enrolled had risen from 265 to about 1200; and
that enrollment was expected to doubt to 2400 the following year. Although
the program involved one-way busing, the parents of children currently in the
program almost unanimously requested continuation and the addition of siblings
and relatives. There were 3,000 children on the waiting list. Testimony further
showed that initial opposition to, the program in the participating suburban
communities had largely been dissipated in light of actual experience under
desegregation, that these communities viewed the project as beneficial to their
children, and that the following year most of the suburbs would pay the cost of
the supportive teamoriginally borne by Lie Hartford system."

In light of the evidence that school Desegregation is effective as an instru-
ment to improvement the quality of education, it is not surprising that educators
at all levels have given it their official endorsement. In its resolutions, the
Representative Assembly of the National Education Association has declared
it to be "imperative that desegregation of he nation's schools be effectuated."
and has recognized that a variety of desegregation devices, including geo-
graphic realignment, pairing of schools, grade pairing, satellite schools, and
busingall of which take race into account and presumably would be forbidden
under the proposed amendmentare acceptable.' Similar positions have been
taken by the American Association of School Administrators and the Council
of Chief State School Officers.'

A hue and cry has been raised about "busing" for the purpose of achieving an
arbitrary racial balance. But the Supreme Court has not required busing for
that purpose. Rather the obligation which rests upon a dual school system is to
achieve the maximum feasible school desegregation.

The school bus is simply one tool, and at times the only available means,
to desegregate the schools. It is, however, no novelty in the field of education.
Indeed. although pupil transportation has been gradually increasing in recent
years, there is no statistical proof that desegregation has substantially increased
pupil busing, either nationally or regionally.

The school bus has been used for years as a device to preserve school segregation
by transporting white and black children past the nearest school to schools in-
tended to serve children of their own race. But the school bus also is used for
a wide variety of legitimate educational purposes entirely unrelated to school
segregation.

Bus transportation, as the Supreme Court recognized in Swann, has been
an integral part of public education systems for years. It is fair to say that
busing is now virtually universal, and that it would not be possible fe" most
school systems to function without it.

Busing was perhaps the most significant factor in the transition from the
one-room schoolhouse to the consolidated school. Parenthetically, the closing of
one-room schools in many states was accompanied by similar parental protest
against the loss of the "neighborhood school."

Testinvmv of Pr. Alexander Plante. 'Rearing% Before the ',fried Committee on Equal
Educational Opportunity of the United States Senate, 91st Cong., 2d Sees., Part IA,
p. 243 et seq.

NEA Continuing Resolution C-4 provides in pertinent part "The National Education
Association believes it in imperative that desegregation of the nation's schools be effected.
Policie% and guideline% for Reboot desegregation In n11 parts of the nation must be strength-
ened and must comnlv with Brown v. Board of Education; Alexander v. Holmen County
Booed of Edueofion. Min414*(nri other indlcial deefsfons: and with civil rights legislation.

The Association recognizes that acceptable desegregation plans will include a variety
of devices such as geographic renignment, pairing of schools. grad pairing. and satellite
schools. These arrangements may require that some students be bussed in order to imple-
ment desegregation plan', which comply with established guidelines adhering to the letter
and spirit of the law. The Association urges that all laws of this nation apply equally to
all persons without regard to race or geographic location . .".

AAA 1072 Resolution No. 2 ndontod hv the memhershin of the American Association of
School Administrators at the Annual Business Meeting. Atlantic City, N.J.. Feb. 6, 1972.
Policies and Resolution adopted by the Council of Chief State School Officers, Nov. 17,,
1971 at Annual Business Meeting In Louisville, Ky,
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Children living more than a mile or two from school typically are bused. In
many school systems children living less than a mile are bused if the walk is
hazardous because of traffic conditions. School systems have not hesitated to
bus children to vocational education programs and special education programs
concentrated in particular geographical areas. School children are regularly
bused on field trips serving some educational purpose. In some school districts,
such as Cleveland's Shaker Heights, children have been bused home for lunch to
give teachers duty-free time. Outside our central cities, the vast majority of
students get to school by riding there on a bus.

The most recent available statistics, covering the school year 1967-68, show
that 42 percent of the nation's pupils in average daily attendance were trans-
ported to schools at public expense." This does not include the significant num-
bers of children riding public transportation, nor the private school children
transported at public expense.

Fears have been expressed by some regarding the effects of transportation on
students. The Supreme Court, however, has made it clear that busing will be
required only where it is reasonable and does not impose undue burdens on
school children."

Research, moreover, shows that bus transportation is safer than walking to
school." Other fears appear to be equally groundless. A recent study compared
120 transported and 120 non-transported students randomly selected from an al-
most all-white urban elementary school. The time range on the bus for the
transported students was from 10 to 45 minutes. The study showed no statistical-
ly significant difference between the transported and non-transported groups
in achievement test scores or daily attendance. The study also failed to sub-
stantiate the contenCon that transported students have fewer friends than their
non-transported peers."

By and large, with the possible exception of schools in small towns. the "neigh-
borhood school" is a mythological institution which does not exist. In our cities
and outlying suburbs, the attendance areas of schools are constantly changing to
adjust to population shifts, new school construction, and new school programs.
Thus, schools in these areas do not serve clearly defined "neighborhoods, ' re-
gardless of whether that term is understood to mean a particular geographical
area or community with an identity of interest. The family that purchases a
home with a view toward enabling its children to walk to school may well be
disappointed when the school boundaries are redrawn and their children assigned
to another school for reasons wholly unrelated to school desegregation.

Black and white youngsters almost inevitably will have to deal with each
other sooner or later. There is no better place for that encounter than the very
institutions responsible for educating our youth. And there is no better time
than childhood, when atttiudes have not yet hardened, and biases, if they exist,
are easier to dispel. The schools have long borne the role of preparing youth for
participation in American democracy. It is therefore entirely appropriate for
the schoolsindeed indispensable to their missionto exemplify the principles of
fairness and equality which they would seek to inculcate in the nation's children.

We have encouraging signs that the nation's youth have fewer anxieties about
school desegregation than their parents. In December 1970, the NEA Research
Division conducted a survey of a random sample of student teachers in teacher
training programs in public and private colleges in Mississippi, which only a
few years ago was the country's firmest bastion of segregation. One of the ques-
tions was : "Do you favor a school system's maintaining a racial balance of pupils
and teachers in every school in direct proportion to the racial composition of the
school district?" A total of 67.9 percent of the student teachers strongly favored
or tended to favor such racial balance, including 89.7 percent of the student
teachers at predominantly black institutions and 54.4 percent of those at pre-dominantly white institutions."

le U.S. Department of Health, Education, and Welfare, Office of Education, Statistics of
Public Schools. Fall, 1970, pp. 7-8.

"91 $.Ct. at 1283.
"For example. according to the "Summary of School Accidents for a 8-Year Period," pub-

lished by the Department of Education, Commonwealth of Penneyl 'ania, pupils in Penn-sylvania were three times safer going home from school by bus when necessary than bywalking. See testimony of Homer C. Floyd. Hearings Before the Select Committee on Equal
Educational Opportunities of the United States Senate, Aug. 4, 1971, Part 14, p. 8185.2* White, Effects on Busing on Urban School Students, Educational Leadership, Decem-ber 1971, PD. 255-257.

w REA Research Division, unpublished survey of a random sample of student teachersin teacher training programs in public and private colleges in Mississippi, December 1970.
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This is not to say that there are no problems associated with school desegre-
gation. But we should be sure that we address the real issues. Many desegre-
gation plans have placed an unfair burden on black parents and students and
have resulted in the unfair dismissal or demotion of black educators. We must
focus our attention upon insuring that desegregation does not unfairly burden
persons of either race. And we must bring our best efforts to bear to insure that
the desegregation plan is otherwise soundly conceived and implemented in a
fashion conducive to meaningful integration.

History will not favor those who, in the passions of the moment, diminish the
nation's fundamental charter and signal a retreat from the Brown decision. The
adjustments necessary to remedy this nation's past mistakes may cause incon-
venience for many people. But some disruption of established patterns is
inevitable if we are serious about implementing the Brown decision and achieving
equality of educational opportunity.

The public school system offers poor children who have spent all their lives
in a racial ghetto a chance to escape from their prison of racial and economic
segregation. Let us devote ourselves t' making this opportunity a reality instead
of searching for alternatives which do not exist. Let us devote our time, our
energy, and our resources to making desegregation work rather than to placing
obstacles in the path of those laboring constructively to assure its success. If we
do this, perhaps some day teachers and students will be able to say, without
the hesitation many feel today, that we are truly one indivisible nation "with
liberty and justice for all."

Mr. MORRISON. Also, Mr. Chairman, I would encourage the commit-
tee, since this country has gone approximately 196 years with a Con-
stitution that does not mention the word "education," I would liupe
that if it is time to put a statement about education in the Constitu-
tion, it would be a positive statement of the rights of a chile. to equality
in education and not a statement of "Thou shall not."

Thank you, Mr. Chairman.
Chairman CELLER. Are there any questions?
Mr. ZELENKO. Dr. Morrison, the membership of NEA consists of

1.1 million educators, is that correct?
Mr. MORRISON. The direct dues paying membership is that figure, sir.

However, the NEA represents 1.6 million teachers in affiliates that are
connected and related to the NEA..

Mr. ZELENKO. Are those teachers in every St .se of the Union ?
. Mr. MORRISON. In every State, in every territory, in the overseas
schools, Defense schools; yes, sir.

Mr. ZELENKO. Your statement makes reference to the chief school
administrators. Have they taken a stance similar to that expressed
by you this morning?

Mr. MORRISON. The chief State School Administrators are a part of
a coalition of six organizations and have made that statement with
the NEA.

Mr. ZELENRO. Dr. Morrison, a number of witnesses have criticized
pupil busing because of attenuated bus schedules and because of split
sessions. Does NEA have information as to whether any of these prob-
lems, which are serious in many communities, could be alleviated by
provision of financial assistance to the school districts involved, for
the purchase of additional vehicles with which to transport pupils?

Mr. MORRISON. Sir, from the information we got, the school districts
were relying heavily on Federal moneys for buses. Some school dis-
tricts one, for example, in the city of Nashvillehad ordered buses
and was counting heavily on financial assistance for that purpose, and

iit is the input we get that there were a number of school districts who
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had their programs badly disrupted because of the prohibition of
using Federal moneys for that purpose.

Mr. ZELENKO. What I am trying to get at is whether or not an in-
adequate number of buses is usually the reason for split sessions, rather
than the lack of classroom facilities. Or is it the lack of teachers, or
the fact that extracurricular activities can't be offered :n some schools
because there are not enoagh buses to transport students? What are
the reasons?

Mr. MORRISON. Sir, we do not have a study or survey on this, but,
having L.aveled in all of the States where busing is going on and
which is all of the States, of course, it is my feeling that if the Ameri-
can people decide that they are going to do this so that it is done in
the best interest of the students, it will be well done.

I am impressed every time I go out of this city and especially when
I have to leave from Dulles Airport and I see the convenience with
which the mostly adult passengers are conveyed by a vehicle which I
understand in its initial stage cost $265,000 for each one of them, andI am sure that if we set our mitds to it, that the program could be
made an effective program whether it has to do with curriculum,
scheduling, or extracurricular activities.

Mr. ZELENKO. You said that approximately 20 million students are
being transported to school. Of that figure, how many are being bused
due to desegregation efforts?

Mr. Minim. We don't have figures showing how much is attributable
to desegregation. However, there aren't any statistics which indicate
any connection between the gradual rise in busing that has taken
place over the veer and desegregation of the schools. There is noth-
ing to show that busing has increased overall as a result of school
desegregation.

Mr. ZELENKO. Your testimony then is that the vast majority of
public school pupils do not walk to school.

Mr. MORRISON, It is not a vast majority, sir. If you include all of
the students in private schools who are financed by public money, the
public is transporting a majority of the students in this Nation.

Chairman CELLER. You concentrated on House Joint Resolution 620,
the resolution offered by Representative Lent. Do your objections also
apply to the other constitutional amendments before the subcom-
mittee ?

Mr. MORRISON. Yes, sir.
Cl'airman CELLER. 1 f:ti are of the view that these amendments

would cause a rollback to the situation w3 had before the Brown de-
cision, is that correct?

Mr. MORRISON. That is the interpretation that our legal counsel's
office would put on it, sir.

Chairman CELLER. So that it would be inconsistent for one to favor
this constitutional amendment and the Brown decision?

Mr. MORRISON. That would be our interpretation, sir.
Chairman CELLER. Do you have questions?
Mr. POFF. Mr. Chairman, only one question. Do your objections

also extend to a statutory remedy?
Mr. MORRISON., We did not oppose the Scott-Mondale amendment,

sir.
Mr. Porn Thank you, sir.
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Mr. ZELENKO. Mr. Chairman, at this point I should like to place
the following material in the record.

Chapter II of a 1967 study by the Office of Education, "Race and
Place" sets out a long line of cases decided in Northern States as far
back as 1828 which raise serious doubts about the historical accuracy
of the view that the neighborhood school is a long established institu-
tion in public education.

The study cites a 1908 legal survey which reported that the courts
"have in numerous cases upheld the action of school boards in requiring
pupils to attend a certain school although outside of the district of
their residence or at a greater distance than the school nearest their
residence."

The study goes on to conclude that "the neighborhood school policy
was never an absolute policy, indeed the weight of 19th century court
cases cited above is clearly against such a policy. Dedication to the
neighborhood school plan grew as official segregation after Brown
was rejected."

Mr. Chairman. I ask that chapter 2 of "Race and Place" be inserted
in the record at this point.

Chairman CELLER. Do you care to make comment on that, Mr.
Morrison ?

Mr. MoRRIsorr. Sir, that is our perception of it also. We have had
numerous cases where a school district has been forced to send a child
into a separate school district because a vocational or other program
was more appropriate for that student and his parents were demand -
inn that he receive that program.

Chairman CELLER. The material referred to by counsel will be placed
in the record.

(The document referred to follows:)

RACE AND PLACEA LEGAL HISTORY OF THE NEIGHBORHOOD SCHOOL

(By Meyer Weinberg)

CHAPTER IIDISTRICTS AND AREAS

The local school was an ever-present feature of the colonial New England town.
It was a common school as it was the only one in the town. Local town authorities
presided over the school district, whose boundaries were identical with those of
the town itself. At this stage, the school district was the attendance area. Every
school child in the district attended the same school.

In 1805. the town of Stowe, Mass.. created separate school districts inside one
political jurisdiction. The districting law, however, did not restrict itself to a
geographical basis: it also named specific families who could attend a certain
school without reference to residence. A court voided the law, holding that dis-
tricting must have a geographical basis. Otherwise, noted the court, "the district
would fluctuate with the change of residence of the persons mentioned." 2 That the
whole problem was rather new is shown by a similar case in Dover, Mass. There,
in 1807, the town was divided into three school districts. Once more. however,
several families were mentioned by name as having the right to send their chil-
dren outside their dist.let of residence. A court struck down the law :" It can hardly be said that a territorial district was formed. None was
defined by metes and bounds. It was not provided that all the remaining terri-
tory bould form the central district. But certain individuals were to compose the
district, and if it included their estates. the territory would change with every
change of their estatc Towns. in executing the power to form school dis-
tricts, are bound so to do it, as to include every inhabitant in some of the dis-

withitigten v. Eveleth, 24 Men. (7 Pick.) 108, 107 (1828).

4
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tricts. They cannot lawfully omit any and thus deprive them of the benefit of our
invaluable system of free schools."

By midcentury, Boston was divided into 22 attendance areas. While the State
school law made no mention of requiring local schools to segregate children by
race, Boston authorities chose to do so. They were challenged by the parents of
Susan Roberts, a Negro girl. Although a regulation of the school board stated
that students "are especially entitled to enter the schools nearest to their place of
residence, "' on January 12, 1848, the board held that this policy was by no means
absolute! "In the various grammar and primary schools," the board declared,
"white children do not always or necessarily go to the schools nearest their resi-
dence; and in the case of the Latin and English high schools most of the
children are obliged to go beyond the schoolhouses nearest their residences."'

In 1812, New York created its first statewide system of school districts. "School
district boundary lines were not established originally by metes and bounds
The actual school district boundary lines were dependent, for the most part, on
the boundary lines of the property as listed on the tax roll." 5 In 1872 the State
supreme court decided The Dietz case, a school district case that arose in Albany.
A Negro parent sued to force the school board to admit his child to the nearest
school. The board insisted the child attend a more distant, all-Negro school

Judge Learned stated:
"Now it is to be observed that in Albany there are no school districts, unless the

whole city is one district. In the country, as is well known, there are school dis
tricts, and the children residing in each district are entitled to attend the public
schools therein. But it was not claimed by the relator that there is any law mak-
ing a certain part of this city the district belonging to a particular school. I am
unable to find such law. No school districts have existed here for many years. so
far as I can judge by the statutes."

In country school districts ha ing only one school the district and the attendance
area were identical. Bul: as the Albany case indicates, within a city of a multi-
plicity of schools no statutory geographical attendance area existed. As the court
explained:, "The schools of Albany are the schools of the whole city s. The
school which is nearest to his residence is no more his [i.e., an inhabitant of the
city] than that which is most distant." 7 The school board was held to have the
power to establish attendance areas within the city, including racial attendance
areas. In Hempstead, N.Y., geographical attendance areas were first created in
1949.° Apparently prior to 1961, Newark, N.J., schools were not geographically
districted .°

In the Pennsylvania School Code of 1854 (art. 9, sec. 23) school boards of
adjoining districts were directed to permit a student in the district to attend a
school in the next district "on account of great distance" or "difficulty of access"
to a school in his own district. When school board members in Frederick Township
refused to transfer several such students, a court warned them of its removal
powers if they did not obey the law. The right of pupils thus situated to the bene-
fits of this arrangement," stated the court, "is as undoubted and well-sustained by
the law as the right of a pupil to be taught in his own district.") Two years
later in a similar case the decision was favorable to the school board 11

In 1873 a Negro parent in Wilkes-Barre sued to permit his child to enter a
white school which, although located in an adjacent school district, was never-
theless nearer than a school in his home district. The two districts had established
a joint school for Negroes and required the child in question to attend. The
court ruled in favor of the Negro parent, holding that the school boards had
exceeded their discretionary power to apportion students. This was a reference

* Perry v. Dover, 29 Mass. (12 Pick.) 206. 213 (1831).
3 Roberta v. Boston, 59 Mn. se (5 Cush.) 198. 199 (1849L
Ibid. Barksdale v. Springfield School Committee, 237 F. Supp. 544 (1965). SpringfieldSehool Committee v. Barksdale, :14S F. 2(1 262 (1965).
New York State Legislature. Joint Committee on the State Education System, Master

Plan for School District Reorganization, New York State (Albany : Williams Press, 19471.p. People ex. rel. Dietz v. Easton,13 Abb. Pr. Rep. n.e. [N.Y.] 16 (1872).7 Ibid.
6 Matter of School District No. 1, Village of Hempstead, 70 (N.Y.] litate Dept. Rep. 108(1949).

U.S. Commission on Civil Rights, Hearings Newark. (Wash., D.C. Govern-ment Printing Office. 19631. n. 232.
10 jacobs et al. v. School Directors of Frederick Twp., 8 Pa. Sch. Jr. 43 (1859).,(1861),

Freeman et al. v. School Directors of Franklin Twp., Washington County, 37 Pa. 385(1861).
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to the fact that the boards had segregated the Negro children even tho-agh their
numbers were too few to require separate schools."

In 1889 the Michigan Supreme Court decided in Workman case." The Detroit
school board, in the absence of a State law requiring school segregation, enforced
separate schools for Negroes. A Judge recalled : "In 1841, when the city contained
several districts, the inspectors of the city were required to organize a district
having no metes and bounds, but composed of all the colored children in the city,
within the school ages, and schools were to be kept up separately for their benefit
in the city at large. "" In an opinion written by Chief Justice Thomas M. Cooley
the court struck down the school board's 28-year-old practice.

In Massachusetts, New York, and Pennsylvania, school districting for racial
segregation was approved by the courts. This is another way of saying that race
was regarded as a legitimate factor in districting. The Detroit experience showed
the possibilities of segregation that depended upon local initiative. The geo-
graphical nature of districting, in any case, was strongly moderated by racial
considerations.

The last third of the 19th century was a time of national school segregation.
Brown recalled of the years after 1855: "It is apparent that such segregation
has long been a nationwide problem, not merely one of sectional concern."
In New York in 1883, a State court rejected a request to compel entrance of a
Negro girl to P.S. 5 in Brooklyn : "The system of authorizing the education of
the two races separately , . . it is believed obtains very generally it the States
of the Union.' To the contention that it was unequal treatment to require
Negro students to attend separate schools, the court replied : "The fact that by
this system of classification one person is required to go further to reach his
place of instruction than he otherwise would is a mere incident to any classifi-
cation of the pupils in the public schools of a large city, and affords no substantial
ground of complaint." 27 This opinion was widely cited.

What, then, can be said of the historical accuracy of the court's opinion in Bent:
"The Neighborhood school which serves the students within a prescribed [at-
tendance] district is a long and well established institution in American public
school education." Almost never are such assertions documented, except with
similar assertions. A review of case law suggests the surprising absence of prece-
dents to support the existence of a purportedly "well established institution."

In 1908 a legal survey reported : "The courts, recognizing the necessity for
allowing school authorities large discretionary powers, have in numerous cases
upheld the action of school boards in requiring pupils to attend a certain school
although outside of the district of their residence or at a greater distance than
the school nearest their residence.' In Dietz, cited above, the court denied
the existence of a citizen's "absolute right to send his children to that one of
the public schools which is near to his residence.' In Cincinnati, a court de-
clared : "Children cannot cluster around their schools like they do around their
parish church. "" (Negro children who had to walk 4 miles each way to attend
a Negro school were thus precluded from entering a much nearer white school.)

In 1952 the Delaware Supreme Court decided Gebhart, a case that was later
consolidated into Brown. Negro students in Wilmington sought entry into a
white school as a matter of constitutional right. While the court found trans-
portation distances required of Negro students to be an unequal burden and
ordered relief on this ground, it denied general relief. "Indeed," explained the
court, "the policy of consolidation of schools, apparently proceeding at an in-
creasing rate, necessarily requires more and more pupils to attend a school situa-
tion in a community of a different type from that in which they live. It may
reasonably be inferred that in the opinion of authorities on education school at-
tendance in one's own community is not an important attribute of educational
opportunity." Eleven years separate this last sentence from a conflicting one
that was to appear in Bell in 1983, referring to families living in an all-Negro

12 Commonwealth ex rel. Brown v. Williamson, 30 Legal Intelligencer 400 (1873).
People ex rd. Jonah Workman v. Board of Education of Detroit, 18 Mich. 400 (1869).,

I{ Ibid. at p. 419: Judge James V. Campbell.
16 Brown v. Bd. of Ed. of Topeka, 347 U.S. 483. 1, footnote 0 (1954).
"People ex rel. King v. Gallagher, 93 N.Y. 438. 446 (1883).

Pid. at n. 4M.
It Bell v. School City of Gary, Indiana 213 F. Stipp. 819, 829 (1968).
79 "Case Note," 22 L.R.A. n.s. 584 (NOS).
2° People ea rel. Dietz v. Reston, 13 Abb. Pr. Rep. n.s. (N.Y.) 10 (1872).
21 Lewis v. Bd. of Ed. of Cincinnati, 7 Ohio Dec. Repr. 129, 130 (1870).

Gebhart v. Belton, 91 A. 2d 137. 140 (1952).



306

public housing project: "It is not considered good for children of a closely knit
community. such as the [Dorrie Miller] project. to attend different schools." 2'

Since 1963, numerous courts have approved slight departures from a neighbor-
hood plan of assignment. In a Teaneck, N.J., case the court held the "the so-called
'neighborhood school' concept ... is not so immutable as to admit of no exceptions
whatsoever." " In a Manhasset, N.Y., case, it held; "The court does not hold that
the neighborhood school policy per se is unconstitutional ; it does hold that this
policy is not immutable. " '6

As we saw from the survey above, the neighborhood school policy was never
an absolute policy ; indeed, the weight of 19th century court cases cited above
is clearly against such a policy. Dedication to the neighborhood school plan grewas official segregation after Brown was rejected. Judge Luther Bohanon's obser-
vation in Dowell stands as the most incisive analysis yet of this phenomenon :

"The history of the Oklahoma [City] school system reveals that the Board's
commitment to a neighborhood school policy has been considerably less than
total. During the period when the schools were op'rated on a completely segre-
gated basis. state laws and board policies required .hat all pupils attend a school
serving their race which necessitated pupils bypaising schools located near their
residences and traveling considerable distances to attend schools in conformance
with the racial patterns. After the Brown decision and the Board's abandon-
ment of its dual zone policy, a minority to a majority transfer rule" was placed
in effect, the express purpose of which was to enable pupils to transfer from the
schools located nearest their residences. i.e.. the neighborhood school, in order
to enroll in schools traditionally served pupils of their race. and located outside
their immediate neighborhood .. . thus it appears that the neighborhood school
concept has been in the past, and continues in the present to be expendablewhen segregation is at stake." sr

The evidence thus far presented is insufficient to assess assertions about the
long-term significance of the neighborhood school principle. Little more than gen-
eral statements have presented. What is required is a detailed historical analysis
of the elements entering into the forming of a school attendance area. Once we
have studied the concrete rules that have governed admission into schools, we
will be in a position to measure that historical experience against assertions con-
cerning the general principle of neighborhood schools.

Mr. ZELENKO. In the Swann decision Chief Justice Burger said:
Desegregation plans cannot be limited to the walk-in school.
Do you agree with that statement?
Mr. MORRISON. Yes, sir.
Chairman CELLER. We have had some testimony that there have

been quite a number of accidents as a result of busing. What has
been the records?

Mr. MORRISON. Mr. Chairman, bus safety has long been a goal of the
National Education Association. It was the National Education As-
sociation, in collaboration with the Safety Council, that finally got
the buses painted for safety purposes. We are very critical of the
low safety standards, the lack of seatbelts, the poor construction of
the bodies and frames of many schoolbuses, and that will be some-
thing that we continue to address ourselves to.

But we find that even with those, a child riding a bus has less
chance of accident than a child walking.

Chairman CRUMB. Do you monitor buses and their operations
pretty much all over the country ?

13 Rell v. Reboot CH11 of gam Indiana. 213 P. Sum MR. 523. 824 (1963). The quotationis from the report of the school board's Boundary Committee.
" Rohl/ Itz v. Board of Education of Teaneck. 205 A. 24 762. 766 (1964).
* Blocker v. Rd. of Ed. of Manhasset, N.Y.. 268 P. Stipp. 205. 230 (1964)." A mlnoritytomajorIty transfer plan is one that permits students to transfer out ofa school If they are part of a racial minority In It.
"Dowell v. School Board of Oklahoma City, 244 3'. Supp. 971, 977 (1965).



Mr. Moralist:vs. Yes, sir. We have 9,000 local associations who are
constantly watching these problems that children have in relation
to safety, bus. or any other kind.

Chairman CELLER. How is your organization financed?
Mr. MomnsoN. By voluntary dues from its members.
Chairman CELLER. Throughout the country?
Mr. Monaisox. From all over the country and the overseas Depart-

ment of Defense schools.
Chairman CELI.ER. Ale there r ny questions?
Mr. PoLx. Mr. Chairman, I have a question.
Mr. Morrison, in your statement you indicated that the studies on

the values of integration have indicated, I believe, that there were ad-
vantages for the black children and no significant disadvantages for
the white children, is that correct ?

Mr. Momusox. That is correct.
Mr. POLK. I would like to haveyour comment on some material which

has appeared in a column by Joseph Alsop. He says that :
The results predicted by the liberal educationists have not been attained evenin these two

referring to Berkeley and White Plains,
these two school populations of easily manageable size with strong goodwill to
help. The results are obviously bound to be far less moreover where attempt
is made to rearrange school populations of tens of thousands in an atmosphereof extreme iliwill.

I wonder if you would comment on that stataement?
Mr. Monnisox. I would like Mr. Rubin to respond to this, please.
Mr. RUBIN'. I think Mr. Morrison's testimony refers to a study by

the so-called Allen commission in New York, a very, very careful and
comprehensive study of the research that had been done to date as of
December 1969, and its conclusion was that the integrated setting had
relatively greater potential for achievement of black students than
the segregated setting and that integration did not affect the achieve-
ment of the white students, and there is subsequent research, most
recently reported in December 1971. with regard to Dade County, Fla.,
which has been shifting students around pursuant to court order for
2 rears, and with respect to Evanston, Ill., which confirms the findings
oi the Colemivi report and the Allen commission which have reviewed
quite a number of studies that have been done in this area.

So I would disagree with Mr. Alsop.
Mr. Por.a. Would these studies also take into account what happens

to the white middleclass child who is bused from his neighborhood to a
ghetto school ? Do the studies take that into account as well?

Mr. RUBIN. I believe they do.
The Berkeley plan called for cross-busing of students.
Mr. MUM. Will counsel yield at that point?
Mr. Poui. Yes.
Mr. MisvA. Didn't they find in Evanston that there was no dis-

advantage to the white students, and black students were reading at
least, one grade level higher after integration was achieved through
busing than before?

Mr. Rusix. They were reading higher, yes.
80-449-72-21
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Mi.. 7,11iii.t. And there was no detrinlental effect On the 7-bite
students?

Mr. RUBIN. Yes. And the same thing in the Dade County situation.
Mr. Mrsvit. If counsel would yield further, yesterday when Con-

gressman Lent was testifying, I asked him specifically whether his
amendment would require the Evanston School BoardWhich as you
know achieved desegregation on a voluntary basis without any court
pressureto resegregath the schools. and he agreed it would.

Do you agree?
Mr. RUBIN. That is the way we would read it also.
Mr. MIKvA. And they would have to stop basing children to main-

tain integration?
Mr. RUBIN. It prohibits using race in assigning students to t,cliool

and it seems to us that it follows that, if a school board has voluntarily
desegregated the schools. they would have to roll it back, and at '.east
it is susceptible to that interpretation.

Mr. Mni.vA. Thank vou.
Mr. MORRISON. Mr. Chairman, if I may, I am a teacher, and I am

on leave following 20 years of teaching. and I voluntarily moved to a
school in the city of San Diego, which is composed of 90 percent black
and other minorities. I asked a group of ninth-grade students, bright
students, lively, energetic, wide-av_ike students, after I demonstrated
to them that the classroom, on a circle graph, was nine-tenths black,
I asked these students about the city of San Diego, and those students
felt that the city of San Diego, which at that time was about 8 percent
minority, they thought the city of San Diego reflected the same racial
composition as their classroom.

Furthermore, when I asked them about the "United States, they
thought the United States was made up of 90 percent black minority
people because when these children took a vacation and visited grata.
parents in other States across the Nation, even though they traveled
for 5 days at that time, which was only 3 years ago, they had to stop
in areas where they always saw 90 percent black.

That is the Nation to them.
And when I told them that it was the, opposite, that this Nation

was 90 percent white, they said, "Mr. 'Morrison, you are a prejudiced
man."

Mr. ZELENKO. One final question, Mr. Chairman.
Mr. Morrison, would you tell us whether NEA could furnish to the

subcommittee an estimate of how many school districts now desegre-
gated would be affected by House Joint Resolution 620 and required
to reverse their programs?

Mr. MORRISON. Sir, we could, within a week, get a random sampling
for the committel.

Mr. ZELENJO. And in that sample, Mr. Morrison, would the NEA
also indicate not only the number of districts but also the number of
students, minority and majority, that would be affected?

Mr. MORRISON. If we went to the number of districts and did that
complete, it would take us a little longer to do it, but I think we could
get the data..

Mr. ZELENKO. Thank you, Mr. Morrison.
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Chairman CELLEn. We want to thank you and your associates for
your contribution. It has been most helpful, and we are grateful.

Mr. MomusoN. Thank you, sir.
(Subsequently, the following information was submitted

NATIONAL EDUCATION ASSOCIATION,
OFFICE OF GENERAL COUNSEL,

Washington, D.C., April 5, 1972.
BENJAMIN L. ZELENICO, ESQUIRE,
General Counsel, Committee on the Judiciary, U.S. House of Representatives,

Rayburn House Office Building, Washington, D.C.
DEAR Mn. ZELENKO : During Mr. Morrison's testimony before Subcommittee

No. 5 on March 2, 1972, you requested information regarding the number of school
districts in which students have been assigned by race, either to achieve some
type of racial balance or to desegregate, and the number of black and white
students who would be affected if those whose race has been considered in their
school assignments had to be reassigned on a non-racial basis.

Our Research Division has diligently pursued all known avenues to obtain this
information but, unfortunately, has not met with complete success. The requested
data in not collected in a form suitable to responding to your request by either
the U.S. Office of Education or HEW's Office of Civil Rights and is unavailable
from boards of education or building principals.

We 1 ave. however, received some useful information from the U.S. Office of
Education. This information indicates that, in response to your first question to
Mr. Morrison. approximately 1400 school districts have implemented desegrega-
tion plans since the start of the 196S--G9 school year. Since these discoets are
located in southern states, this number does not include northern or uestern
districts that have desegregated. Nor do these figures include districts in any
area that had desegregated before September 1908.

With respect to the second question. concerning the number of students who
would be affected by a color-blind reassignment, our information indicates only
that the total enrollment of these 1400 school districts is approximately 10 mil-
lion pupils, of whom an estimated 3.4 million are from minority groups. The in-
formation presently available does not permit us to assess the number of students
who would be affected if reassignment on a non-racial basis were mandated.

Sincerely,
DAVID RUBIN,

Deputy General Counsel

Chairman CELLER. Our next witness is the Reverend Stanley M.
Andrews, National Coordinator, ACTION NOW.

Reverend Andrews.

STATEMENT OF REV. STANLEY M. ANDREWS, NATIONAL COORDI-
NATOR, ACTION NOW, ACCOMPANIED BY WARREN RICHARDSON,
GENERAL COUNSEL

Reverend ANDREWS. Mr. Chairman, I have with me Mr. Warren
Richardson, who is general counsel, and who has had a part in the
research work.

In the light of the legislative events of the last 24 hours, I will beg
the indulgence of the committee to add. ° the position paper that you
have in your hands.

ACTION NOW favors the proposed constitutional amendment set
forth in House Joint Resolution 620, representing as we do more than
70 local, State, and national groups in 17 States. We have secured thou-
sands of signatures on petitions asking Congress to adopt House Joint
Resolution 620.

Mr. Chairman, ACTION NOW today believes, as a result of the
legislative action in the last few days, that the majority of parents in



310

this country have lost confidence in the credibility of the Congress and
our Federal courts and their abilities to met the problems created
by forced busing.

The polls which are cited in our position paper now before the mem-
bers of this committee on page 6 clearly demonstrate the majority will
of the people.

Chairman CELLO?. Are you reading from the position paper or read-
ing from something else?

Reverend ANDREWS. Yes.
Chairman CELLER. Do you want your paper placed in the record?
Reverend ANDREWS. Yes, please.
Chairman Cr.LLER. It will be placed in the record.
(The statement follows:)

STATF.MF.NT OF ACTION Now REGARDING COMPUI.SonY BusiNG OF SCI1001.c11ii.DRF.N

Mr. Chairman and members of the committee, the subject of compulsory bilg-
ing has aroused the emotions of the body politic, which in turn has created a ple-
thora of comment by politicians. Those who are for compulsory busing often
a :free wit h Senator Mondale, who is reported to have said :

-Busing the meansand at times the only meansby which segregation initalic education can be reduced."'
Perhaps Rep. Paul N. McCloskey (R-Calif.) has stated succinctly the philos-

ophy for compulsory busing in these words:
The April 1971 Supreme Court decision in the Swann case laid down two clear

rah*: with which I agree. The first rule recognized that busing was an appro-
priate tool to end deliberate segregation practices [emphasis added). "'

People who oppose compulsory busing do so primarily nn the grounds that ittakes the children away from the communityout of reach of parental help and
controlwith no educational objective. Perhaps Sen. Henry M. Jackson (D-
Wa sb. ) has expressed the thought best in these words :

"But forced busing based on race does not achieve this objective (equal edu-
cation ). On the e' ntra ry, it singles out a child because of the color of his skin and
sends him off to school in a strange, sometimes distant neighborhood. And with
all that. there is no guarantee of a better school at tte end of the bus ride ...8

It is intigNsible, of course, to say that all proponents of using compulsion sing
the same song. It is fair to say that the vast majority of people favoring a com-
pulsory "tool" have as their goal integration. It is equally fair to say that re-
sponsible opponents of compulsion see the main issue as one of education. To
the latter group good education is the true goal. Since each group talks about
different goal:, the opportunity for rational discussion is diminished.

But wait ! Perhaps endless talk is not a true indication of what people are
really "saying." Actions. we know, speak louder than words. Consider, for ex-
nmple. the fact that some leading proponents. of civil rights causes have enrolled
their children in private schools with a very low ratio (sometimes zero) of blacks.
Congre.,r.man Derwinski entered the Chicago Tribune article by Nick Thimmech
in the Congressimuti Record on Dec. S. 1971 (p. E13149). Mr. Thimmeseh reported
the story of a CBS program, Mike Wallace's Sixty Minutes, detailing how "an
array of black and white liberals who managed to keep their own children out of
'Washington's heavily black schools by sending them to private or suburban
schools." More quotes from Derwinski's insertion in the Record follow:

"As Mrs. Donald Fraser. whose husband is Minnesota's most liberal Congress-
man. put it to Wallace: 'Your children get educated only once.' That's why theFraser; took their daughter out of Washington public schools and placed her
here in Georgetown Day School, a private school. Sits told Wallace that her
(laughter was used to having white people around in school, and while there were
three or four black pupils with her in each class at Georgetown. "they're muchnicer than the blacks in the public school she attended.

"Rasing Panel StIld1174 Tnxes, Poor Schools," by Carroll Kilpatrick and Erie Wentworth.
Washington Po, t. Feb. 19. 1972.

2Candidates Differ on Easing, Agree on Quality Schools," by David S. Broder. Wash-ington Post, Feb. 15. 1972.
s Ibid.
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"But he [Walter Fauntroy. Washington's black Congresgnan] isn't the only
black notable %%hose children are used as 'tokens' in the private schools. Our
mayor. Walter Washington, has his child driven by limousine to private school
each day. as Wallace reported. Liberal columnist Carl Rowan has his children in
private school. So does civil rights activist Clifford Alexander. Supreme Court
Justice Thurgood Marshall's children attended private schools here.

"One sardonic colunmist for the Washington Post, interviewed by Wallace.
said. 'Nobody wants to make their children pay for their own social philosophy'."

The columnist's own son is in private school and he admits the rich can "buyout."
Then why do liberals support integration and busing if they really don't believe

down deep? The Washington Post columnist told Wallace :

"The lines get drawn in such a way that you end up supporting something that
you think is unwise. perhaps unworkable. simply because of its symbolic content,simply because you get, a bunch of rabid mouth-foaming racists opposing it. soyou're forced to support it."

Before leaving the Thimmesch article it should be pointed out that he names
Senators McGovern. Kennedy, Bnyh, Muskie, Eugene McCarthy, and Stevensonas sending (or having sent) their children to private schools. Thimmeseh con-tinues:,

-When Senator Stevenson (D-I11.) was questioned on Meet the Press as to howhe could criticize White House leadership, and, as a resident of Washington, send
his children to private, mostly white schools, he answered that he wanted to sendthem to politic schools. 'but regrettably the ones available to us are not very good,and I just didn't want to sacrifice the education of my kid:."

On Feb. 23. 1972. Sen. Harry Byrd made the following statements on the Senatefloor :
"Representing her husband at a political rally in Florida. Mrs. George McGov-ern angrily denounced another presidential candidate 'or charging that the Mc-Governs pay 61.400 a year to send their daughter to a school in Maryland so shedoes not have to go to an integrated school in District of Columbia."That was not our motive, Mrs. McGovern stated.

"Why then do they pay $1,400 to send their daughter to a particular school?Mrs. McGovern answered this from a mother's heart:, "She wanted to be withfriends."

"Whet mothers and fathers eserywhere want for their children is what Senn-tor and Mrs. McGovern wart for their daughter; they want her to be withher friends."'
With new-found hypocrisy abounding in the mouthings of many pmponentsof compulsory busing, it may be wise for us to re-inspect some of the proponents'basic theories as to why they believe compulsory busing should occur.
Judge Robert R. Merhige. Jr., is the U.S. District Judge in Richmond whohanded down the controversial 325-page opinion in the Carolyn Bradley, et al.v. The School Board of the City of Richmond, Va., ct a/., Civil Action No. 3353.On p. 19 of that document, Judge Merhige said :
"The Court. bearing in mind the rationale that a segregated school is inherentlyunequal and recognizing further that those students who have been and arebeing subjected to segregated education in the public schools are. regardless ofrace. having thrust upon them educational infirmities which are constitution-ally impermissible. is much disturbed about the racial composition anticipated

under the school hoard's plan for the eight schools heretofore referred to. "'Later on (p. 286) Judge Merhige says :

"Generally speaking, black and white children enter school at about the samelevel, ns measured by achievement tests. Thereafter, black academic achievementdeclines over time in segregated systems."
There are other, very moderate, voices who perceive the entire matter differ-ently. or at least bring different facts into juxtaposition to those relied upon byJudge Merhige.

6 Congressional Record. Feb. 25. 1972. p. 52 .150g eardyn Rrodley. et al. v. The fichoof of the City of Rfrhmond, et al, Ctvil AetloftNo. 1:155. p. 19
p. 256.
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Joseph Alsop, the columnist, has written several articles on this subject. In
one article he refutes much of Judge Merhige's logic. Alsop says:,

"In most favorable conditions, two major efforts have been made to prove the
truth (,f the liberal educationists' theory. In White Plains, N.Y., and in Berkeley,
Calif.. the school systems have long been racially homogenized In just the way
demanded by Judge Robert II. Merhige in his famous Richmond. Va., decision.

"M this series of reports attempting to get at the hard facts of the busing
problem, the results in White Plains and Berkeley have already been set forth
in .tine detail. It is enough, therefore, to say that the basic results have beer
bitterly disappointing, despite undoubted moral fringe benefits.

"There have been modest educational gains : but the black retardation is still
grave. Black third graders in Berkeley, for instance, though marginally better
than before homogenization, are still reading an average level 13 months behind
the white children in the same classes and the same schools.

"In short, the results predicted by the liberal educationists have not been
attained, even in these two school populations of easily manageable size, with
strong goodwill to help. The results are obviously bound to be fare less good,
moreover, where the attempt is made to homogenize school ponulations of many
tens of thousands in an atmosphere of extreme ill will.

"In Giese unfavorable conditions, there are also bound to be heavy counter-
vailing costs to set against the gains, if any. "'

Another columnist. William Raspberry. had a great deal to say about busing
in his column entitled "Massive Busing: A Waste." For example, Mr. Raspberry
said:

"I agree with him [Agnew] that mass busing solely for purposes of racial
integration is a waste.

"But to send black children chasing to hell and gon.! behind white children
is also wrong and psychologically destructive. It reinforces in white children
whatever racial superiority feelings they may harbor. and it says to black children
that they are somehow improved by the presence of white schoolmates.

"This is no brief for a return to the lie of separate but equal. It is an appeal
for rational priorities, a plea that we make the test of a school whether it does
'what schools are supposed to doeducate our children."'

Another person who has spoken out in a manner contrary to the central feature
of Judge Merhige's decision is Rabbi Jacob J. Hecht, executive vice president of
the National Committee for Furtherance of Jewish Education. located at R24
Eastern Parkway, Brooklyn, N.Y. 11213. Senator Byrd of Virginia obtained a
copy of news release from the Brooklyn organization and had it inserted in the
Congressional Record on Feb. 23, 1972' Here are some quotes from that news
release::

In a special repOrt prepared by the NCFJE's Education Committee. it was
stated that the whole biasing concept is based on "an educational fallaey." and
that busing is not only a "waste of taxpayers' money but also a disruptive in-
fluence that succeeds only in disrupting the bused child, the school, the family,
and the neighborhood."

"A good hard look at the history and the current situation in busing is all
it takes to realize that this program has been a drastic mistake." said Rabbi
Jacob J. Hecht. NOFJE executive vice president.

As Rabbi Hecht explained. the busing concept stemmed from research studies
conducted a deende ago which indicated that Negro children attending schools in
white neighborhoods did better educationally than Negro children who went to
6C11001 in black neighborhoods. "These study results were seized upon ns the
basis for a massive busing movement that edneation and social leaders sow as
a panacea that would help solve the nation's racial and poverty problems."

According to the NCTE report. it is now thought that the Negro children in
the original studies improved educationally because of other factors, and not the
busing. "We are beginning to realize that these Negro children were not rep-

7 "Real Busing Balance." by Joseph Also!), Washington Post, Feb. 16. 1972.
"Mnssive Busting A wa -de," by Niillnm ltaspherry. Washington Post, Feb. 16, 1972.
:VIM'S release entitled "Fusing Negro Children to School.: In White Neighborhoods Is

Eda-a Omni Mad Etei. Charges National Committee for Furtherance of ;Jewish Education."
reprinted in Congrenxionoi Record, Feb. 23. 1972, p. S2380-81.
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resentative of all Negro children, but were from middle-class Negro families who
were aggressively trying to upgrade their status. Thus, the group surveyed was
atypical, and the results obtained with them do not apply to the majority of
Negro youth, millions of whom are not middle-class.

The NCFJE pointed out that for this reason, "it is not surprising that in those
American cities where busing programs have been carried out, Negro children
have not done better, and drat indications are, busing rather than improving
their educational levels, may have had adverse effects."

As Rabbi Hecht explained. the nationwide lack of success with busing programs
could have easily been predicted since busing a child daily many miles to school
could hardly be conducive to providing him with a favorable educational environ-
mental. "Busing in reality creates new tensions and anxiety at a time when he
is already beset with the multiplicity of problems coincident with growing up
and adolescence.

"Busing removes from a child one of his most powerful sources of security
his neighborhood." said Rabbi Hecht. "It places him smack into an alien atmos-
phere he could only react to with anxiety."

Rabbi Hecht explained that even though a neighborhood may be depressed,
with broken-down homes and dirty streets, it still provides to a child who grows
up there a sense of security. "It is when we move this child into an unfamiliar
locale with different types of children that his security turns to insecurity."

"Even the fact a child is being bused into a different neighborhood has a
negative effect, because somewhere along the line, he cannot help but think there
must be something wrong with his own neighborhood and people and thus he
becomes more resentful and fearful."

The NCFJE report also stressed that busing runs counter to the entire Negro
trend of taking pride in himself and black culture. "This is one of the healthiest
sociological developments in years, and what does busing do but only try to ram
down Negro throats the idea that his culture is inferior and that he should aspire
to white culture."

Busing, Rabbi Hecht explained, forces the Negro away from his aspirations,
and even more damaging. influences his children to think that the Negro way of
life is second-rate. "So again we deflate the Negro image, and we detract from
another major source of security for Negro childrentheir parents. By busing
them outside their neighborhood, we are suggesting to them Km fact their parents
cannot provide the best environment, and thus we strike another low blow against
both them and their parents."

Besides children and families. neighborhoNls and communities also suffer when
busing programs are instituted, according to the NCFJE report. "The entire
community is disrupted because the normal pattern of integration has been
turned topsy-turvy. When Negroes move into an area under normal conditions,
a mutual respect and understanding eventually develops between whites and
blacks. But when the balance is drastically changed over night by busing hun-
dreds of Negro children into the area each day, the community pattern of growth
becomes disjoined."

Busing also precipitates community conflict according to the NCFJE report.
Cited as an example is the New York area of Brooklyn Heights where busing
was introduced into the public school six years ago. This school became the center
of a terrible controversy which has intensified through the years rather than
abated. Community groups, pro and con busing, have fought so viciously through
the entire six years that parents with schoolage children have moved out of the
area. neighbors once friendly have stopped speaking to each other. and the
school itself has become such a wasteland that proper education is now impos-
sible."

According to the NCFJE, it is important to take immediate steps (1) to stop
busing where it already exists and (2) to adopt other programs to accomplish
what the busing wls intended to accomplish. "The first thing we must do is to
turn educational a, thorities away from thinking in terms of busing," said Rabbi
Hecht. "This can .. accomplished only by making the public aware of the eon-
sequences of busing and then putting pressure on state legislatures and munic-
ipal administratioes to outlaw this practice."

The next step is to take the millions of dollars saved by eliminating busing,
and divert them into programs aimed at improving schools in the Negro areas so
these schools will he indistinguishable in faculties and facilities from schools in
white neighborhoods.

The third step is to coordinate this program with another massive program,
aimed at building up the black neighborhoods that need to be improved. "A
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massive infusion of federal government funds is needed here to make up for the
Sears of neglect and to create neighborhoods as desirable as those in the other
areas of the cities where whites live."

"Like anything else worthwhile, the accomplishment of all this will not he
easy," concluded Rabbi Hecht. "But once we bring the neighborhoods and the
schools of all our cities to comparable levels, we will then have black and white
co-existing pe -efuliy and living in hannony. We will also have equality of educa-
tion and opportunity, and the results will be of optimum benefit to not only
Negroes. but to the entire nation.

I suggest. Kr., Chairman, that these three men (Alsop. Raspberry, and Hech )
are not radiciis or far-out types who live in their own world of fear and hatred.
These people like all of us opposed to compulsory busing, are in the mainstream
of American thinking on that subject,.

How large is the mainstream? In a representative democracy it becomes nec-
essary to know what the will of the people is on any given subject. In this regard,
Mr. Chairman, we are fortunate to have so many opinion polls at our disposal.
There are so many of them. in fact. that we shall list them with footnote refer-
ences for further research. The following list is not considered in auy way to be
a complete one of all polls taken. Here they 10

(a) The Texas pollAugust, 1971 n
Percent

Approve busing 17
Disapprove busing 78
Undecided

20-23
(b) Gallup poll appearing in the New York Times Sept. 12, 1971 (taken Aug.

) "
Percent

Approve 18
Disapprove 76
No opinion 6

(c) Sen. William Proxmire's surveySeptember, 1971"
Percent

Approve 12.9
Disapprove 87. 1

(d) San Francisco poll by Multi-Media Research and Development Co.re-
ported in August, 1971 (disapproval only) 14

Percent
White 83
Negro 56
Latin American 59
Chinese 92

(e) Gallup poll appearing in the Washington Post Nov. 1, 1971 (taken Oct..
8-11)"

Percent
Approve 18
Disapprove 76
No opinion 6

(f) Ballot in Orange County, Fla., Nov. 2, 1971"
Percent

Approve 11.43
Disapprove ft 57

(g) Market Opinion Research for New Detroit, Inc., of Detroit, Mieh."
10 The polls which follow were eaueberl. for the most part. In different terminology. Ques-

tions are also different. But there is a thread of continuity which can be expressed fn terms
of npprovnl or disnpproval of compulsory hutting. Each poll Is separately footnoted so that
the coreful researcher can check onli compnre.

Houston Post article inserted in Congressional Record by Rep. Bill Archer on Sept. 22,
1971 p. WM&

12 New York Times nrticle of Sept. 12. 1971, as summnrized by Sen. James Allen, p.
814372. Congressional Record. Sept. 23. 1971.

Newsletter of Sen. William Proxmire. October 1971.
14 Son Francisco Examiner and Chronicle, Aug. 29, 1971, article, inserted in Congressional

Record by Rep. John !Wick. Oct. 6, 1971. p E10537.
WmihIngton Post article Nov. 1. 1971. by George Gallup, Inserted in Congressional

Record by Sen. John Tower. Nov. R. 1971. P. 517885.
Report by Rep. Louis Frey. Jr.. Congressional Record, Dec. 16, 1971. p. 1113545.

rr Article from Grind Rapids, Mich., Press, Jan. 21, 1972, Inserted in Congressional
Record, Feb. 1. 1972, 8937.
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Percent
,..pprove 29
Disapprove 62.9
No opinion 4.8
Already attend integrated school 3.2

No doubt there are many more polls which we have not uncovered. It is inter-
esting to note, Mr. Chairman, that an overwhelming majority of Americans dis-
approve of compulsory busing. And it makes little, if any, significant difference
whether the people are northerners or southerners, black, white, yellow, or Latin-
American.

In view of the comments by the various persons noted above and the over-
whelming opposition to compulsory busing shared by the American public. it
appears that this body, the House of Representatives, has an opportunity to
demonstrate that it is a representative body and reflects the will of the people.
Since the Courts have created the furor, and because the President should execute
the policies of the legislature within the framework of the law, it is quite cer-
tain that neither of these br..nches of the government can help the American
publicthe place from whence all political power conies. Therefore. the only
logical question which should concern this body is how to solve the problem
by simple tntute or by initiation of a constitutional amendment.

ACT(ON NOW supports the proposition that only a constitutional amendment
will solve the problem in the long run and adoption of the amendment must be
pursued doggedly, relentlessly, and firtnly until it becomes a reality. Time spent
on determining whether this or that legislative approach will work will only
amount to frustration and anger on the part of the American public. Not often
do we agree with Secretary of Health, Education, and Welfare Elliot Richard-
son. but in his characterization of the effect certain legislation Whitten amend-
ments.) would have on the public, he said:

. they would nevertheless encourage some people to believe that there has
been a change in basic law when there has n:d, and thus serve to confuse local
authorities as to their constitutional responsibility. ""

Current legislative proposals outside the constitutional amendment route have
the effect of merely deceiving people into believing that busing will stop. Why
are we so firm in our conviction?

For our purposes the beginning of the busing problem may he traced to the
Supreme Court decisions of Brown v. Board of Education, 349 U.S. 483 (1954),
when the Court put an end to dual school systems (separate but equal) and
roundly condemned compelled (by a government) segregation, which has become
known as de jure segregation. Another type of segregation has become identi-
fied as de facto, meaning that there is in fact segregation, but it did not originate
because of some governmental action.

Perhaps the next most significant step in this chain is the enactment of the
Civil Rights Act of 1964, which contained the following provisos

". , provided that nothing herein shall empower any official or court of the
United States to issue any order seeking to achieve a racial balance in any
school by requiring the transportation of pupils or students from one school
to another or one ',chool district to another in order to achieve such racial bal-
ance, or otherwise enlarge the existing power of the court to insure compliance
with constitutional standards." It'

Those words were passed upon by the Supreme Court in Swann v. Charlotte-
Mecklenburg, 402 U.S. 1.17-18 (1971). In that case the Court said

"The legislative history of Title IV indicates that Congress was concerned
that the Act might be read as creating a right of action under the Fourteenth
Amendment in the situation of so-called 'de facto segregation,' where racial im-
balance exists in the schools but with no showing that this was brought about
by discriminatory action of state authorities. In short, there is nothing in the
Act which provides us material assistance in answering the question of remedy
for state-imposed segregation in violation of Brown I. The basis of our decision
must be the prohibition of the Fourteenth Amendment that no State shall
deny to any person within its jurisdiction the equal protection of the laws'."

In simple language, the court. has held that busing may he required in de lure
cases but has remained silent about busing in de facto ones.

Lotter of Secretary, Richardaon to Sen. Hugh Scott, June 23, 1070, and inserted in
Congreurional Record [lint p. SIRS.

Civil Rights Act of 19a4, Title IV. Sec. 407.
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Without going into an exhaustive analysis, we find that the so-called Whitten
amendments to various appropriation acts have been rendered useless because
they have been considered as applicable to dc facto cases only. Rep. Whitten
appeared here earlier this week to air his frustration over the hopelessness of
trying to solve this problem with only statutory law.

There is ample reason for this hopeless feeling. The Supreme Court itself
has held in the Swann case that :

"Absent a constitutional violation there woidd be no basis for judicially or-
dering assignment of students on a racial basis." "

Since the Supreme Con considers its power to order busing derived from
the Constitution, such lamer can be limited only by the same Constitution
namely. through the medium of a constitutional amendment.

Nor should anyone be deceived that their community will lie spared the wrath
of court ordered busing simply because that co unity has a', facto segrega-
tion. Much of the present turmoil has been caused by court-ordered bu.3ing in
California, Colorado, and Michigan. where the courts have held the segregation
to be de jure! Furthermore, :fudge Merhige, quoted above, has analyzed Richmond
segregation to be fostered by the acts of government when school sites are ollesen
and schools erected in de facto areas. Thus de facto segregation becomes de jure.
The judge's scholarly, 325-page decision is so massive that it is difficult at the
moment to tell whether that landing is such that it will be known as a heldlng
in the case or merely dictum. From a practical point of view parents don't care
what the legal reason is for taking their children out of the neighborhood school.
Furthermore. the southern politi.:^I leaders who have for years protested that
the country has a double standard in ordering busing in the south (de jure, al-
legedly) and not in the north (de facto, allegedly) are correct. Our point here
is, Mr, Chairman, that only a constitutional amendment will end this madness
known us busing for racial balance. and makes no difference to affected par-
ents what legal mumbo jumbo is ineantated when busing beginsor ends. Parents
want it stopped !!

In pressing for a constitutional amendment, we are aware, Mr. Chairman, of
the existence of various statutory attempts being made to resolve this outrage
known as compulsory busing. On Nov. 4, 1971, the House of Representatives
approved three ame alments to the Higher Education bill. These amendments are
known as the Broo.nfield, Ashbrook, and Green amendments. Last week in the
Senate the so-called Mansfield -Scott and Griffin amendments were passed. All of
these save the Griffin amendment will, in our opinion, fail to resolve the con-
stitutional thrust of the Supreme Court's busing decisions, particularly in view
of the court's interpretation of the Civil Rights Act of 1964 and the trend to make
de facto into de jure cases (see analysis above), As you know, the Griffin amend-
ment attempts to challenge the court by restricting its jurisdiction to decide cases
of this nature. Senator Griffin said this about his amendment :

". . . I simply say that this particular issue has never been answered directly
because Congress has never posed the question before. ""

Whether Griffin's amendment, or one carrying the same thrust. becomes law- in
no way changes our recommendation to proceed at full throttle towards a con-
stitutional amendment. Griffin's approach will certainly be well litigated, thus
insuring several more years before anything positive will happen with compulsory
busing.

In arriving at our conclusion, Mr. Chairman, we are not unmindful of the
splendid work accomplished by you in having the handiwork of six prominent law
professo" inserted in the Congressional Record on Feb. 18, 1972 (p. E1301 and
followh Professors Cox, Bickel, Black, Amsterdam, Horowitz, and VanAlstyne
are to be implimented for the'- contribution to this important dialogue. Collec-
tively they say, in essence, don . adopt a constitutional amendment as proposed
because of various technical reasons. Their objections can be well taken care of by
establishing a proper "legislative history" so that no future court can misunder
stand what the Congressional intent was at the time of sasSage. They have pro-
vided a marvelous guideline. or cheek list. for the legislators to consult to make
sure that e 'I known objections have been overcome. One of their concepts has re-
ceived attention in the press and deserves special treatment. It is alleged that the
proposed constitutional amendment would trivialize the basic document of our
federal republic. As translated, this means; that the subjezt matter of the proposed

Swann v. Board of Education. 402 U 8. 1
an Washington Poet, Feb.28, 1972, p A- to,
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amendment does not deal with some fundamental principle having an enduring
generality. Since the issue is compulsory busing, and because compulsory anything
(by government action) is lack of freedom, we find that the proposed constitu-
tional amendment deals with the most basic principlefreedom.

Another appro't used by the proponents of compulsory busing needs to be
examined. As nu 'ed above, busing is considered a "tool" to end deliberate
segregation practiL. One such advocate of that theory is Florida Governor
Askew, who is reported as saying

",... Busing is an artificial and inadequate instrument of change. It should be
abandoned just as soon as we can afford to do so." 22

Opponents to compulscry busing suggest that, in view of the comments of
Messrs. Also!). Raspberry, and Hecht, quoted above, it is not necessary to use the
"artificial and inadequate instrument of change." Let the children go to school in
their neighborhoods, where the overwhelming bulk of American parents want
their children to be located. If busing to achieve segregation was wrong, then
busing to achieve integration is equally wrong. Let's face the facts: busing out
of the neighborhood is wrong per se.

Near the beginning of this statement is a quotation from a Chicago Tribune
article entered into the Congressional Record by Rep. Derwinski. Among other
thins the article tells about the Washing -on Post columnist who sends his son to
a private school. The article then goes on to quote that columnist as follows :

. simply because you get a bunch of rabid mouth-foaming racists opposing
it. so you're forced to support it."

In today's atmosphere of charge and counter-charge, it appears to be the "in"
thing to heap abuse upon your opponent. It is obvious that the pre considers
anyone opposed to busing as "racist." These poor souls aro to be pitied, Mr. Chair-
man, for their lack of understanding the issue and their inability to control their
ill-bred manners. Congressman Mizell, in his testimony before this committee on
Monday, has identified such people as the Washington Prst columnist for what
they really are. Mr. Mizell said :

"But to say that a black child cannot learn unless he is in the company of a
white child, or to say that a white teacher is aut-aiatically better qualified than
a black teacher is the most profound kind of ractsta there is. and it is the kind
the courts are perpetuating today." "

CONCLUSION

1. In view of I he Alsop. Raspberry, and Hecht thesis. the question of sending
"black children chasing to hell and gone behind white children" nee is further
study.

2. Compulsory busing to achieve racial balance is opposed by the vast majority
of all Americans, regardless of rice. color. or national origin.

3. It is the duty of the Congress. as the representative body, to initiate action
to stop that which is clearly opposed by the vast majority of the people.

4. The only sure way to stop the compulsory busing is by us of a conch
tional amendment.

RECOMMENDATION

Report out the bill. H.J. Res. G20. and suppor,, its passage in the Congress and
its ratification throughout the several states of the Union.

Chairman Crt,t,nn. Did you submit what you are reading now ?
Reverend AN1'nr,v,.4. l'uforttmately this was not prepared until the

action of the Senate yesterday. I will continue, if I may.
Yet, the Congress by legislative action such as yesterday's vote in

the Senate and Federal court orders in Richmond, Denver, Detroit,
and other communities, flout the wishes of concerned parents.

Busing continues to provide for many people a traumatic experience
as they are alienated from their parents, their neighborhoods and
friends by these arbitrary dictations of ultra-liberal Federal judges.

"Speech of Governor Askew inserted into the Congreeetonal Record by Senator Mansfield.
Feb. 25. 1972, p. S2595. Quotation is on p. S2536.

in Testimony of Hor. Wilmer D. Mizell before the House Judiciary Committee. Subcom-
mittee No. 5. keb. 28, 1972, p. 8.
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It is evident that the various legislative panaceas being offered in
the higher education act will disappear in the smoke of the Senate-
House conference.

For these reasons and our lack of faith in the present legislative
smoke-screen, we take the position that only a constitutional amend-
ment would guarantee to the parents of America the freedom to con-
trol where their children go to school without having to accept the
racial policies of some Federal court or Government agency.

Frankly, if the constitutional amendment House Joint Resolution
620. or something similar, is not put out to vote in the House and
Senate within a reasonable time, many of us believe that a national
publ;^ school boycott will be forced by aroused parents and our entire
public school establishment will be compelled to bear.the consequences
of the failure of the courts and Congress to recognize the demon-
strated will of the people.

Our Nation was founded when its citizens recognized that the estab-
lished Government was lisregarding the safety and welfare of the
citizens. and the legislative acts of Government were not rep-
resentative of the will of those being gy-,,erned.

Many of us feel that the present s atus of the busing issue is not
representative of the majority will of the people and that there must
be a revolt at the ballot box to insure that the majority will of the
citizens will be heard and respected.

Busing is divisive, inefficient. costly and endangers health and safety
of many children. Busing is poisoning the relationships between
the races which had been established in recent years and threatens
continued support of public education by the parents and taxpayers
who believe that busing is a dead-end street.

Let us get back to the neighborhood school concept. Poverty is color-
blind. Let us provide modern and adequate public school facilities
in every corner of these United States. There are already too many
poor white and poor black schools. Let us make the neighborhood
school in the poor area, black or white or mixed, better than the neigh-
borhood area. Then the parents and children will see that the public
school is a hope for the future.

Unless we recognize this concept of the neighborhood school and
net on it quickly to give it new life, many will be compelled to reject
the public school establishment.

This uncertainty as to the present mission of the public school sys-
tem is the reason that school bond issues are being voted down in
many communities and this taxpayers' and voters' revolt will expand.

Referring now to our position paper, you will note pages 1 and 2
point out the hypo-risy of prominent exponents of busing who
send their children to private, schools, yet publicly support busing.
This is material taken from the Congressional Record, placed in the
record by Congressman Derwinski.

You will also see that we quote Joseph Alsop, William Raspberry,
a very fine Negro columnist, and Rabbi Jacob J. Hecht, executive vice
president of the National Committee of Jewish Education.

We find these men of various ethnic backgrounds, certainly not radi-
cals, not far-out types pointing out the fallacies of forced busing.

I would like to quote, from my position paper first a statement made
by Senator Henry M. Jackson, which is on page 1.
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Forced busing based on race doesn't achieve this objective of equal education.
On the contrary, it singles out the child because of the color of his skin and sends
him over to school in a strange, sometime distanct neighborhood. With all of
that, there is no guarantee of a better school at the end of the bus ride.

Then that page goes on to quote the Washington Post writer, and
then on the next page we find some other quotes by some of our states-
men, and then at the bottom of that page you will see Judge Merhige,
who is the Federal judge in Riclunond, who states :

Generally speaking, black and white children enter school at about the same
level as measured by achievement tests. Thereafter academic achievement declines
over time in segregated systems.

And yet this is refuted first by Mr. Alsop, who states on page 3:
In most favorable conditions two major efforts have been made to prove the

truth of the liberal educationists theory. In White Plains, New York. and
Berkeley, California, the school systems have long been racially homogenized in
just the way demanded by Judge Robert R. Merhige in his famous Richmond
decision.

In this series of reports attempting to get at the hard facts of the busing prob-
lem, the results in White Plains and Berkeley have already been set forth in
some detail. It is enough, therefore, to say that the basic results have been bit-
terly disappointing, despite undoubted moral fringe benefits.

There have been modest educational gains ; but the black retardation is stilt
grave. Black third graders in Berkeley. for instance. though marginally better
than before homogenization, are still reading an average level 13 months behind
the white children in the same classes and the same schools.

In short, the results predicted by the liberal educationists have not been
attained. even in these two school populations of easily manageable size, with
strong goodwill to help. The results are obviously bound to he far less good.
moreover, where the attempt is made to homogenize school populations of many
tens of thousands in an atmosphere of extreme i'l will.

In these unfavorable conditions. there are also bound to be heavy counter-
vailing costs to set against the gains. if any.

Then there is William Raspberry, who. as I noted, is a well-known
Negro writer here; he states:

I agree with hint (Agnew) that MISS: busing solely for the purpose of racial
integration is a waste.

Mil to send black children chasing to hell and gone behind white children is
also wrong and psychologically destructive. It reinforces in white children what-
ever racial superiority feelings they may harbor. alai it says to black children .
that they are somehow improved by the presence of white schoolmates.

We quote again at length from the Congressional Record an article
placed there by Senator Byrd of Virginia made by Rabbi Jacob J.
Hecht, executive vice president of the National Committee for Fur-
therance of Jewish Education.

I would road from that in the second column :

The group pointed out that for this reason it is not surpriAng that i11 those
American cities where busing programs have been carried out. Negro childrenhave not done better and that indications are that busing rather than im-
proving their educational levels may have had adverse effects.

As Rabbi ITecht explained. the nationwide lack of success with bus-
ing programs could have easily been predicted since busing a child
daily many miles to school could hardly be conducive to providing
him with a favorable educational environment. Busing in reality cre-
ates new tensions at a time when he is already beset, with multiplicity
of problems coincident with growing up and adolescence. Busing re-
moves from a child one of his most powerful sources of security. his

1
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neighborhood. It places him smack in an alien atmosphere he could
only react to with anxiety.

In the next column :
The report also stressed that busing runs counter to the entire Negro trend

of takino. pride in himself and black culture. This is one of the healthiest socio-
logical developments in years, and what does busing do but only try to ram down
Negro throats the idea that his culture is inferior co white culture.

I suggest, Mr. Chairman. page 4, that. these three men. Alsop, Rasp-
berry, and Hecht are not radicals who live in their own world of fear
and *hatred. The men, like all of us opposed to compulsory busing,
are in the mainstream of A meric a on that subject.

How large is a mainstream ? In a representative democracy it be-
comes necessary to know what the ,viil of the people are on any subject.
Tn this regard.we are fortunat. to have so many opinion polls at our
disposal, and you will see a list of a number of these polls. You will
see in the Texas poll 78 percent disapprove busing. In the Gallup poll
taken December 12 appearing in New York Times 76 percent dis-
approve of bnimg.

Senator Proxmire's survey showed that 87 percent disapproved.
San Francisco poll showed that all of the ethnic groups, white, Negro,
black American, Chinese, all of these are over 50 percent in disap-
proval of busing.

In the Gallup poll which appeared in the Post in November, 76
percent opposed. Orange County, Fla.. 88 percent opposed. And the
Detroit, Mich.. test, showed that 62 percent disapproved.

Mr. ZETA:sic°. Excuse me. Were those polls taken after the. court
decided there was desegregation in tie Detroit public schools?

Reverend Axmanvs. I believe it was. If you will check the footnote,
I think it is stated there. Yes.

No doubt, there are many more polls which we have not uncovered.
It is interesting to note, Mr. Chairman, that in an overwhelming
majority, mericans disapprove of compulsory busing and makes
little, if any, significant difference whether the people are northerners,
southerners, black, white, yellow, or Latin Americans.

Since the courts have created the furor and because the President
should execute the policies of the legislative within the framework of
the law, it is quite certain that neither of these branches of the public

in help the American public, the place from whence all political
power should come.

Therefore, the only logical question which should concern this body
is how to solve the problem by simple statute or by initiation of a
constitutional amendment.

Action Now supports the proposition that only a constitutional
amendment-will solve the problem in the long run and adoption of
the amendment must be pursued doggedly, relentlessly, and firmly
until it becomes a reality. That is why we are still pressing for signa-
tures on the No. 9 discharge petition and we will continue to do so.

Time spent on determining whether this or that legislative approach
will work will only amount to frustration and anger on the part of
the American people. Not often do we agree with Secretary of Health,
Education. and Welfare Elliot Richardson. but in his characteriza-
tion of the effect, the Whitten amendments would have on the public,
he said:
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They would nevertheless encourage some people to believe that there has been
At change in basic law when there has not, and thus serve to confuse local author-
ities as to their constitutional responsibility.

Current legislative proposals outside the constitutional amendment
route have the effect of merely deceiving people into believing that
busing will stop.

I believe this is true of the Higher Education Act amendments that
your body adopted recently with much publicity. I believe (and I
have been in the political world for a number of years) that you are
aware that when you have your Senate-House conference, that those
amendments will all disappear and yet people will be deceived.

For our purposes. the beginning of the busing problem may be
traced to the Supreme Court decision of Browny. Board of Education
when the Court put an end to dual school systems, separate by equal.
And roundly condemned compelled (by a Government) segregation,
which has become known as de jure segregation.

Another type of segregation has become identified as de facto
meaning that there is in fact segregation, but it did not originate
because of some governmental action.

Perhaps the most significant step in this change is the enactment
of the Civil Rights Act of 1954 which contained the following proviso:

. provided that nothing herein shall empower any official or court of the
United States to issue any order seeking to achieve a racial balance in any
schhol by requiting the transportation of pupils or students from one school to
another or one school district to another in order to achieve such racial balance,
or otherwise enlarge the existing power of the court to insure compliance with
conbtitutlonal standards.

These words were passed upon by the Supreme Court in Swann v.
Charlotte-Merklenburg. of which you had much discussion yesterday.
In that case the Court said:

The legislative history of Title IV indicates that Congress was concerned that
the Act might be read as creating a right of action under the Fourteenth Amend-
ment in the situation of so-called de facto segregation where racial imbalance
exists in the school but with no showing that this was brought about by action
of State authorities. In short, there is nothing in the Act which provides us
niaterial assistance in answering the question of remedy for state-imposed
segregation in violation of Brown I. The basis of our decision must be the
prohibition of the Fourteenth Amendment, that no State shall "deny to any
person within its Jurisdiction the equal protection of the laws.

Chairman Cmixit. Dr. Andrews, it is customary for the members
to have copies of statements read by our witnesses. We have no copies
of that which you are rending. May I ask how long you intend to take
before you conclude?

Reverend Acinmws. First of all. copies were provided to the com-
mittee, Mr. Chairman, and I would suspect that I can wind it up in
the next 5 or 10 minutes at the most.

Chairman CELLER. Please continue.
Reverend Armazws. You should all have copies. They were given

to you a few days ago.
Chairman CELLER. You are reading your statement now ?
Reverend ANDREWS. Yes, I have been on the statement.
In simple language the Court has held that busing may be required

in de jure cases but has remained silent about busing in de facto.
Without going into an exhaustive analysis, we find that so-called

Whitten amendments to various appropriation acts have been ren-
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dered useless because they have been considered as applicable to de
facto cases only.

Representative Whitten appeared here earlier this week to air his
frustration over the hopelessness of trying to solve this problem with
only statutory law. There is ample reason for this hopeless feeling.

The Supreme Court, itself, has held in the Swann case:
Absent constitutional violation, there would be no basis for judicially ordering

assignment of pupils on racial basis.

Since the Supreme Court considered its power to order busincr
t'

de-
rived from the Constitution, such power can be limited only by the
same Constitution, namely, through medium of constitutional amend-
ment.

Nor should anyone be deceived that their community will be spared
the wrath of court-ordered busing simply because that community
has de facto segregation. Much of the present turmoil has been caused
by court-ordered busing in California, Colorado, and Michigan, where
the courts have held segregation to be de jure.

Furthermore, Judge Merhige has analyzed Richmond's segregation
to be fostered by the acts of government when school sites are chosen
and schools are erected in de facto areas. Thus de facto segregation
becomes de jure.

The judge's scholarly 325-page decision is so massive, it is difficrdt
to tell whether that finding is such that it would be known as a holding
in the case. From a practical point of view, parents don't know what
the legal reason is for taking their children out of the neighborhood
school.

Furthermore, southern political leaders who for years have pro-
tested that the country has a. double standard in ordering busing in
the South and not in the North are correct.

Our point here, Mr. Chairman, is that only a constitutional amend-
ment will end this madness known as busing for racial balance and it
makes no difference to affected parents what legal mumbo-jumbo is
intended when busing begins and ends. Parents want it stopped.

Tn arriving at our conclusion. Mr. Chairman, we are not unmindful
of the splendid work accomplished by you in having the work of six
prominent law professors inserted in the Congressional Record on
February 18. The professors certainly are to be complimented for their
contribution to this important dialogue.

Collectively they say in essence. don't adopt a constitutional amend-
ment as proposed because of various technical reasons. Their objec-
tions can be well taken care of by establishing a pro legislative history
so that no future court can misunderstand what. the congressional in-
tent was at the, time of passage. They had provided a marvelous guide-
line,. a checklist for the legislators to consult to make sure that all
known objections have been overcome. One of their concepts have
received attention in the press and deserves special treatment.

It is alleged that the proposed constitutional amendment, would
trivialize the basic document of our Federal Republic. As translated.
this means that the subject matter of the proposed amendment, does
not deal with some fundamental principle having an enduring
general ity.
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Since the issue is compulsory busing and since compulsory anything
by Government action is lack of freedom, we find that the proposed
constitutional amendment deals with the most basic principle, freedom.

Another approach used by compulsory, they talk about busing being
a tool to end segregation practices and yet even Governor Askew of
Florida was recorded as saying:

Busing is an artificial and inadequate instrument of change. It should be aban-
doned Just as soon as we can afford to do so.

I would say to you in conclusion this morning, in view of the Alsop,
Raspberry, and Hecht thesis, the question of sending these children,
black and white, needs further study.

Second, that compulsory busing to achieve racial balance is opposed
by the vast majority of all Americans, regardless of race, color or
national origin.

Third, it is the duty of the Congress as a representative body to ini-
tiate action to stop that which is clearly opposed by the vast majority
of thepeople.

And, finally, the only sure way to stop the compulsory busing is by
use of a constitutional amendment.

Therefore, Mr. Chairman, and members of the committee. Action
Now recommends to you that you report out the bill House Joint Reso-
lution 620 and support its passage in the Congress and its ratification
through the several States of the Union.

I thank you for this opportunity.
Chairman CELLER. You have some data that you wish to place before

the committee, too, do you not?
Reverend ANDREWS. Yes.
(The information referred to is retained in the committee files.)
Chhirman CELLER. Thank you, sir.
We appreciate your coming and your contribution.
Our next witness is Mrs. Bruce B. Benson, president, the League

of Women Voters of the United States.

STATEMENT OF MRS. BRUCE B. BENSON, PRESIDENT, THE LEAGUE
OF WOMEN VOTERS OF THE UNITED STATES

Mrs. BEssox. Mr. Chairman, members of the committee : My re-
marks will be brief as I have filed full testimony with vor committee
which you have copies of.

I am Lucy Wilson Benson, president of the League of Women
Voters of the United States, an organization with members in over
1.300 communities in all 50 States. I appreciate the opportunity to
appear before you today in their behalf.

I speak in opposition to all proposed constitutional amendments
which would either prohibit outright the use of busin a tool for
school desegregation or would in other ways effectively th vari-
ous means to achieve the goal we seek : Integrated, quali. tdon
for all children.

The League's commitment to equal educational opportunity runs
deep. Our principles state explicity :
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The League of Women Voters believes that every citizen should have access
to free public education which provides equal opportunity for all . .

From these principles stems our position in favor of integrated,
quality education. And we affirm that integration is an integral part
of educational excellence. Furthermore, we support any reasonable
method for reaching this goal. Leagues do more than examine issues
and take positions. They are working hard and effectively, in all parts
of the country, with every tool available to citizens, to bring this deseg-
regated, quality education into being.

For example. in the metropolitan areas of Boston, Mass., and Hart-
ford, Conn., local leagues have supported METCO and Project Con-
cern, programs to transport children from the inner city to suburban
schools to correct racial imbalance and improve the children's educa-
tional opportunity. State leagues in California, Florida, New York,
and Pennsylvania have urged their States to play more constructive
roles in providing solutions to school segregation and to show more
leadership to local communities.

The work of the leagues of Charlotte-Mecklenburg (N.C.) and of
North Carolina is especially apropos. These league members are not
militants, but they do believe in children's right to equal educational
opportunity.

Firm in this belief, they have been in the vanguard of those buileing
community support and understanding for desegregation of the school
system in Charlotte-Mecklenburg.

After their school board had failed to draw up desegregation plans.
the North Carolina league and Charlotte-Mecklenburg league were
joined by League of Women Voters of the United States as amicus
curiae in a case which was later upheld in the Supreme Court which
lead to a court acceptance of a plan involving two-way busing.

Again the league went to work in the community to encourage posi-
tive response among other local organizations and community leaders.
League members talked to school board members, city and county offi-
cials. and the chamber of commerce. They held open meetings daily
during the summer of 1969 to keep citizens informed and provide all
kinds of inforniation for them.

They actively encouraged the positive responses of other organiza-
tions such as the Jaycees. the ministerial association and the PTA
council and involved themselves in paving the way for orderly deseg-
regation of their schools.

Excellence in public education is a widely accepted national goal.
and long has been. What keeps growing and changing is our under -
standing of what it takes to provide that national goal for everyone.

We keep learning which past customs have been depriving children
0f ;) (rood education and depriving the Nation of the fruits of that edu-
cation. The Nation has _just been through an 18-year learning process
to grasp a single fact: Separate cannot be equal.

The League of Women Voters stands firmly with argumentsset forth
by the Court in Brown v. Board of Education.

rn the Green case, the Court ruled that freedom of choice which
produces continued or extended segregation based on existing residen-
tial patterns is not true freedom. That kind of freedom cannot pass the
constitutional test. Another lesson in Americanism learned.

Still newer understandings have led to recent court cases chal-
lenging the property tax as the base for public school support.
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Plainly a basic injustice has surfaced to worry the public conscience.
As long as schools are mainly financed by pi operty taxes. poor neigh-
borhoods. black and white, will generally have worse schools than well-
to-do or wealthy continua it ies.

. or years we thought this was just the way it had to he. Now we do
not. Still another lesson * * * though not all of the homework is yet
done.

The league maintains that busing is a tool that mutt he held avail-
able to remedy serious inequities in education. Perhaps it is not the
lw.t, tool. Certainly it is not the oily tool.

Emphatically it is not a new tool.
As you have heard before, busing has been used for years and years

to get children out of their rural neighborhoods with their one-room
schools and into consolidated schools where presumably they could
have better facilities, more varied educational programs, better quali-
fied teachers, and less isolated school experience.

Even now in suburbia the high school where no bus pulls up to the
door is a rarity. From personal experience I might add, when I was in
the early grades of school, as a second-grader in Dallas. Tex., I was
bused clear cross the town, and no one was ever disturbed about
whether this was too much for me to endure.

Furthermore, neither my parents nor I had any say whatsoever
about the decision, and nobody had ever heard of freedom of choice.
Busing can't be all bad. Of course, we have not yet mentioned the long
years that black children. north as well as south. were bused past one
public school to a more distant and often inferior one.

Where were the outcries then?
The constitutional amendments?
The toader sensibilities about parental rights?
I fear we are not only entering into an hysterical era. but into a

hypocritical one.
The league contends that the proposed constitutional amendments

offer only a nonsolution to a very real educational problem: that we
as a nation have failed to provide quality education to all children
regardless of residence, race, class, creed, sex, or national origin.

Nor do the Green. Broomfield, and Ashhrook amendments attached
to the House-passed Higher Education and Quality Integration Act
address thm.selves to the problems of providing quality education
or equal access to it. These are called antibusing amendments, but in
reality they are anti-civil-rights amendments. Not only do they not
address the problem: they propose to roadblock possible attempts to
solve it.

A closer look at House Joint Resolution 620 make:: this fatal flaw
readily apparent. This proposal couched in pseudo-civil-rights rhet-
te lc, provides that no public school student shall, because of race,
creed, or color, be assigned to or required to attend a particular school,
but as we h...ve already pointed out, it is not enough to create a uni-
tary system in which no one is excluded because of color.

This type of freedom of choice results in most instances in school
segregation which parallels existing residential segregation.

Besides opposing House Joint Resolution 620 for its substance
and intent, we oppose. it and others like it because u C share the alarm
of leaders like Governor Askew who warns:
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It is very dangerous under emotional circumstances to tamper with the U.S.Constitution.

The durability of our Constitution stems in part from the fact thatit has eschewed detail, especially detail born of contemporary contraversy. To be sure, busing as a means to correct racial imbalance is lateto the scene, but in evaluating its use it is well to remember, as moreyears go by without effective
school desegregation. the need for short-cuts increases.

What might have satisfied in 1955 cannot satisfy' now.The accent has had to shift from deliberate to immediate speed,particularly in those places where an entire generation has been bornand has finished high school with pretty much the same segregated andinferior schooling that was imposed on their elders. Besides which,over the years our perceptions grow keener. not dimmer. in thesematters.
We discern the inferior and the subtle segregationist and racistnow, where we may not have perceived it 15 or even 10 years ago.We are more sensitive to these matters.
Residential integration would, of course, obviate this kind of busing,but a whole generation or more cannot wait. The 6-year-old child start-ing first grade in a poor or minority neighborhood has only that 1 yearto be in the first grade. only one childhood in which to chum his birth-right to a good public education. While the struggle to open the gatesof suburbia goes on, today's poor children must go to good schools.Busing. offers one immediate access to a better education. Unpopularthough it may be. busing is the only alternative within the inealiS ofsome rommimities to achieve a measure of integration for thisgeneration.
The question is: Will we become mired in the busing issue or do weturn our energies toward raising the level of public education offeredto every child in America?
Leadership must be exercised by our public officials to t..ruide thepresent discussion along rational lines. To act favorably on Housejoint, Resolution 620 could only imply withdrawal of congressionalsupport, under emotional pressure, for efforts already undertaken tointegrate our schools.
The League of Women Voters. therefore. urges members of thiscommittee and of the entire Congress not to he a party to midi adisaster.
Mr. Chairman. in conclusion I would like to read a letter I receivedjust the other day from the president of the League of Women Votersof Detroit. She says:
The Detroit school system has been found guilty of de jure segregation byJudge Stephen J. Roth and that it has the affirmative duty by law to desegregate.In 1971 Detroit Farts qPotes the following statistics for the schools; Instruc-tional staff, 38 percent white : 41 percent black 0.8 percent other. Students 03.almost 04, percent black 34 percent white: 1.4 percent other.,It is a reality that black youths are confined to segregated and inferior schools.The racial imbalance in Detroit schools is closely related to residential segrega-tion Wiens. Judge Roth is now studyinig desegregation plans submitted to himby the 1)etroit Board of Education and the State Board of Education. Ile is con-sidering a plan for crossdistrict busing along with a plan for metropolitan busing.Judge Roth has not ordered busing or any other plan to rectify Detroit schoolsegregation, but his findings of de jure segregation and his request far plansto he tillb111:ttt41 to him for desegregation has met with hysteria.The public- has had a negative reaction to the court's decision. It has focused onthe issue of busing and not on court findings that equal educational opportunityrequired by law does not exist in Detroit.
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Any constitutional amendment to prohibit busing or assignment of pupils
r.1oo:111 be abandoned now and for all time. It should not even be voted out of
committee. This is denial of equal rights and equal protection of the law for all
people.

The League of Women Voters does not endorse busing per se, but if this is the
num% er or part of the answer, it should not he denied.

I esegreg,ation of schools will vary according to local conditions. It is not the
bus ride that is important but the kind of education that awaits our children
at the end of the ride.

Ruth Patterson, President. League of Women Voters of I)etroit.

Thank you, Mr. Chairman.
( Mrs. Benson's prepared statement follows :)

STATEMENT OF MRS. BRUCE B. BENSON, PRESIDENT OF LEAGUE OF WOMEN
VOTERS OF THE UNITED STATES

I am Lucy Wilson Benson, President of the League of Women Voters of the
United States, au organization with members in over 1,300 communities in all
:10 ,tates, and I appreciate the opportunity to appear before you today in their
behalf. I speak in opposition to all proposed constitutional amendments which
either would prohibit out-right the use of busing as a tool for school desegrega-
tion or would in other ways effectively limit the various means to achieve the
goal we seek : integrated, quality education for all children.

The League's commitment to ec ail educational opportunity runs deep. Our
principles state explicitly : "The League of Women Voters believes that . .

every citizen should ...have access to free public education which provides equal
opportunity for all. . . ." From these principles stems our position in favor of
integrated, quality education. And we affirm that integration is an integral
part of educational excellence. Furthermore, we support any reasonable method
for reaching this goal.

Leagues do more than examine issues and take positions. They are working
hard and effectively. in all parts of the country, with every tool available to
citizens, to bring this desegregated, quality education into being.

For example, in the metropolitan areas of Boston, Massachusetts and Hartford,
Connecticut, local Leagues have supported METCO and PROJECT CONCERN,
programs to transport children from the inner city to suburban schools, to
correct racial imbalance and improve the children's educational opportunity. In
California, Florida, New York and Pennsylvania, state Leagues have urged their
states to play more constructive roles in providing solutions to school segrega-
tion and to show more leadership to local communities.

Grassroots operations of our local Leagues have a tremendous impact on their
respective communities. League members of Charlotte-Mecklenburg are not
militants ; nevertheless, they were vehement in the it fight to see that their own
and other children received better quality education.

The League of Charlotte-Mecklenburg was not alone in its efforts. The entire
League has, after intensive study and evaluation, committed itself to pursue
actively those means which would guarantee quality education. With this
common obligation in mind, the League of Charlotte-Mecklenburg, the LWVUS,
and the I.AVV of North Carolina joined the James B. Swann v. Charlotte-
Mrehlenb urg case as amid in June 1970.

Their decision to submit milieus curiae briefs in this case came only after the
Charlotte school board failure to draw up desegregation plans in compliance
with a court order of April 1909. League members of Charlotte sent a statement
to the school board in May encouraging them to formulate a workable plan for
desegregation. The school board still did not formulate a plan for the Charlotte
area, so the judge secured outside help to do so. Two plans were eventually
drawn up. The Court approved a plan involving two-way busing to be effective
April 1. 1970. and the school board irpmediatelv annealed the decision.

In their efforts to curtail opposition to busing, League members talked to
school board members, city and county officials, the Chamber of Commerce and
the Superintendent of schools. They also held open meetings daily during the
summer of 1969 to keep citizens informed.

Guided by the belief that education must be improved in the Charlotte area,
the League compiled yet another report in January 1970 in which they found
"that segregated schools lead to cultural deprivation of all children." Further-
more they said that "it was not enough to have a good educational opportunity
for a portion of our children. . . . Charlotte-Mecklenburg County [must] make
excellence in education her prime goal."
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League members saw tbenhelves as an effective information center to help
dispel fears harbored by parents in opposition to busing. They actively encour-
aged the positive responses of other organizations such as the Jaycees, the Minis-
tetial Association and the PTA Council. League members also sponsored a
canoidates meeting on educational television, and in numerous ways involved
themselves in paving the way for orderly desegregation of their schools.

Prior to and after its decision to join as amicuir curiae in the Swann case, the
League stressed the positive aspect of bettering education for all children, with
desegregation being only a part of the total program. Following the Supreme
Court's ruling upholding the District Court decision for busing, the League issued
a statement in support of public education saying that the agonies of adjiht,
went are behind us and now is the time for Charlotte-Mecklenburg to make ex-
cellence in education her goal."

At bottom, it is quality education for all that is the real national issuenot
busing.

Excellence in public' education is a widely shared American goal, and has
been for a long time. What keeps growing and changing is our understanding of
what it takes to provide itfor everyone. We keep learning which past custom,
have been depriving children of a good educationand depriving the nation of
the fruits of that education.

The nation has just been through an IS -year learning process to grasp a
single fact Separate can't be equal. And the League of Women Voters stamps
firmly with the arguments set forth by the Court in Brown v. the Board ftf
Education.

Our courts have continually reiterated the Brown decision of 1954 in which
it was declared that separate school systems are inherently unequal. This de-
cision was of historic significance in that it declared illegal a nationwide at-
tempt to segregate black and white public school children because of race.

It knocked down the notion that segregation by race in public schools was
desirable or even beneficial to black or white youth.

Its application meant that each child should have equal access to the educa-
tion resources of the school system in which be resided, regardless of his raeial
or socio-economic background.

In giving life to the Fourteenth Amendment as it pertains to school desegrega,
tion, the Brown decision reinforced Thomas Wolfe's statement that he right
"to become whatever [one's ability] and vision can combine to make , . is the
promise of America."

But the courts have continually had to reaffirm the original principle spelled
out in Brown. They have also had to deal with sophisticated and invidious arti-
ficial barriers to school desegregationgerrymandered school attendance zones.
discriminatory zoning practices in housing, tracking and ability grouping of
students, and assignments of faculty and staff on a racial basis.

In Brown II (1955) the Court addressed itself to the quetion of implementing
that principles outlined in Brown I. Essentially the Court said that school sys-
tems should work out local problems created by deeply entrenched dual school
systems with "all deliberate speed."

Thirteen years later in Green v. County School Board of Kent County, Va. the
Supreme Court ruled that the "freedom of choice" method of desegregation was
no true freedom. The Court ordered the school board to devise a plan that tvould
promise to convert promptly to a system without a "white" school and a "neon"
(sic) school. Green added another important ingredient in the "le Court not
only sought a desegregation plan that would work, but one that would work
without further delay. Another lesson in Americanism learned.

In Alexander v. Holmes County Board of Education (1959) the Cour: ruled
that it was the "obligation of every school district to terminate dual school
systems at once and operate now and hereafter only unitary schools." One more
lesson.

Recent court casesand one decisionare now challenging the property tax
as the base for Public school support. Plainly. a basic injustice has surf:1:44i to
worry the public conscience: as long as schools are mainly financed bc property
taxes, poor neighborhoods (minority and white) will generally have t.orse
schools than wealthy neighborhoods. For years we thought that was just the
way it had to be. Now we don't. Still another lessonthough not all the home-
work is done.

Let us return now to the historic Swann decision. Swann challenged the nation
to go beyond a narrow position of self-Interest in considering, once and for all,
whether we really want qualii t education for all our children.
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The 1971 Snann decision went further than any other previous decision in W-
ing out instructions for dealing with the realities of implementation. Speaking to
the issue of attendance zones and the issue of residence and -neighborhood
Schools" the Court said "All things being equal, with no history of discrimina-
tion, it might well be desirable to assign pupils to schools nearest their home-.
But all things are not equal in a system that has been deliberately constructed
and maintained to enforce racial segregation. The awkwardness of the remedy
cannot be avoided ia the interim period when renteclial adjustments are being
made to eliminate the dual school systems." The Court. spoke directly to the
issue whiel, ostensibly ',revoked ;lose hearings : busing. In its unanimous deci-
sion. the Court focnd "no basis for bolding that the local school authorities alas
not be required to employ bus transportation as one tool of desegregation.**

This lesson, it appears, some would have us unlearn. Since 1954, the Court has
been our chief teachera classic role. It has consistently maintained that dral
but separate schools are inherently unequal. The principle of equal ae to
quality education for all children stems from that initial decision, refined by
later decisions about mechanisms. Clearly the court decisions have not been
capricious in nature ; they have declared unalterably and without doubt that not

must children be afforded ever) means to obtain equal espicatioual opx.or-
tunitles, but that blocking this effort is illegal.

We find it sad to be here today recapitulating the Court history., Yet. the need
to do so points up one very obvious fact. Those who want to see the law on
school desegregation upheld have consistently had to go to the courts, even
though administrative enforcement powers exist under Title VI of the Civil
Rights Act of 1964 and have proven to be effective when exercised.

But the Administration, federal agencies and legislators have been reluctant
to use these enforcement powers and to set forth positive legislation which
transcends partisan politics and parochial emotionalism. As a result, the deck
sions made by the Supreme Court and District Courts stand as the most binding
national policy this Nation has regarding school integration. And it is to the
courts we have had to turn for reason and guidance. The League affirms the
Swann decision in maintaining that busing is a tool that must be held available
to remedy serious inequities in education. We hold, with Swann, that it is a
permissible, though not a required tool, in dismantling a dual educational system.

Perhaps it is not the best tool. It certainly is not the only tooland em-
phatically, it is not a new tool.

The proposed amendments appear to speak to the desires of many parents, both
white and black, who argue that busing destroys the right to neighborhood
schools and denies freedom of choice. Admittedly, there are arguments in favor
of neighborhood schools. Children can easily participate in after-school activities.
Parents can readily attend PTA. Inclement weather becomes less of a problem.
The position of the school as an integral part of the community is established.
Parents feel more comfortable, less fearful, knowing their children are in a
school close to home.

Yet at the same time we all know that busing has been the tool of choke for
many years, to get rural children out of their neighborhoods with their one-room
schools and into consolidated schools where, presumably, they could have better
facilities, a more varied program, better qualified teachers, and a less isolated
school experience. Even now in suburbia, the high school where no bus pulls
up to the door is a rarity, From personal experience, I might add, as a second-
grader in Dallas, Texas I was bused clear across town and no one was disturbed
about whether or not this was too much for me to endure. Furthermore, neither
my parents nor I had any say whatsoever about the decision. So busing can't be
all bad.

Total miles traveled have not increased as a result of desegregation. oven
though, as is to be expected, the number of children traveling has grown boll, as
a result of a larger school population and greater consolidation of senool
districts.

In the 1960-61 school year 13,106.779 public school children out of a total public
school population of 36,281,000 rode n total of 11/2 billion miles on buses. Some
186,000 vehicles were used at a total public expense of $505,751,515. Ten years
later, in the 1970-71 school year, some 19,(;17,600 public school children out of
a total public school population of 45,905,000 rode a total of 2.2 billion miles.
Some 256,000 vehicles were used at a total public expense of 8990,000 000.*

*Figures obtained from Vance Grant. HEW, and David Soule, Pupil Transportation.
Department of Transports tin!,
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Last year the national picture showed 40% of our public slicool children-65%
when you include those using public transportationrode to school each day for
reasons that have nothing to do with school desegregation.

We can only conclude that the neighborhood school, though desirable as an
aid to quality education, is not a precondition for it. Nor do we discover much
of a history freedom-of-choice attendance on the American public education
scene.

And in all this we have not yet mentioned the long years that black children,
North as \Nell as South, were bused past one public school to a more distant and
often inferior one. Where were the outcries then, the constitutional amendments.
the tender sensibilities about neighborhood schools and parental rights and
freedom of choice?

The members of the League of Women Voters are deeply concerned over the
hysteria developing around the question of busing school children. Studied
reason appears to have been lost to the pressure of emotional reaction sweeping
the country. Both the Administration and Congress have responded to this
hysteria with an equivalent emotion rather than with the responsible leadership
one would hope for in view of the desperate need to heal the divisions among
Americans rather than to exacerbate them. Parents' fears are real that their
children will receive an inferior education or suffer violence at the ^nd of the
bus line. The level heads among us share a responsibility for calming tnese fears
by encouraging every citizen to play a role in his community to carry out our
constitutional goals.

There is so much that can be done to reduce these fears, and many school
districts have handled it very well. If twoway busing requires temporary use of
an older building, there is no reason for the quality of the curriculum or the
to thing to be inferior if the local school board insists upon uniformly high
standards. The problem of confrontation and violer lso can be reduced to a
low minimum if there is careful preparation, good ership, and good will in
the community. And let us remind ourselves that theta is virtually no problem
of racial violence among young school children. The deep-seated anxieties of
many Americans concerning busing and racial integration can best be reduced
by a new dedication to quality education and not by setting the clock back.

And setting the clock back is exactly what these constitutional amendments
do. They aren't just about busing. Some require Courts and agencies to accept
"freedom of choice" which was rejected by the Supreme Court and Title VI of
the 1964 Civil Rights Act. These amendments would effectively repeal Title VI.
Other amendments attempt to preserve the "neighborhood school" principle,
thereby legalizing segregation (and dual school systems) which occurs as a
result of residence patterns. Others prohibit requiring transportation to achieve
integration or the use of public funds for this purpose. These amendments. as they
apply to federal agencies, would effectively repeal Title IV and Title VI of the
Civil Rights Act by prohibiting the Departments of HEW and Justice from apply-
ing current constitutional standards.

The League contends that the proposed constitutional amendments offer only
a nonsolut ion to a very real educational problem: that we as a Nation have failed
to provide quality education to all children regardless of residence, race, class,
creed. sex, or national origin. Nor do the Green, Broomfield and Ashbroek amend-
ments attached t" the House-passed Higher Education and Quality Integration
Act wievess themselves to the problems of providing quality education or equal
access to it. The are called anti-busing amendments but in reality they are
anti- Civil- rights amendments. Not only do they not address the problem; they
propose to roadblock possible attempts to solve it.

1 closer look at H.J. Res. 620 makes this readily apparent. This proposal.
couched in pseudo- civil - rights rhetoric, provides that no public school student
shall, because of his race, creed or color. be assigned to or required to attend

particular school. This proposal runs directly counter to the whole thrust of
law developing since 1954. Especially is it contiary to Green in that it seeks to
resurrect a false freedom of choice that perpetuates old wrongs that spring from
Se=rrezated residential patterns. For it is not enough to create a unitary school
system in which no person is to be effectively excluded from any school because
of his race or color.

Besides opposing H.J. Res. 620 for its substance and intent, we oppose it and
others like it because we share the alarm of leaders like Governor Reubin
Askew of Florida. who warns : "It is very dangerous under emotional circum-
stances to tamper with the U.S. Constitutkn."
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The members of this Committee do not have to be given a lesson in constitu-
tional theory. We all know that a constitution is deshmed as a statement of
broad principles omitting details. especially those Lam of particular con-
troversies. The U.S. Constitution has worked well for nearly 200 years with few
alterations because it does not contain provisions which become outdated.

To be sure, busing as a means to correct racial imbalance is late to the scene.
But in evaluating its use, it is well to remember that as more years go by '.\ ithout
effective school desegregation, the need f shortcuts increases. What might have
satisfied in 1955 cannot satisfy now, The accent has had to shift from deliberate
to immediate speed, particularly in those places where an entire generation
has been born and has finished high school with pretty much the same segregated
and inferior schooling that was imposed on their elders.

Besides whiat, over the years our perceptions grow keener, not dimmer, in
these matters. We discern the inferior and the subtly segregationist and racist
where We may not have perceived it fifteen or even ten years ago.

Residential integration would, of course. obviate this kind of busing. But a
whole generation or more cannot wait, The six-year-old child starting first grade
in a poor neighborhood, a minority neighborhood, has only that one year to be
in first grade, only one childhood in which to claim his birthright to a good public
educatfon. While the struggle t open the gates of suburbia with its invisible
but strrd3 walls of class and race exclusivism goes on, today's poor children
mart go tr. good schools. Busing offers one immediate access to better education.

Unpopular though busing may be, it is the only alternative within the means
of some communities to achieve a measure of integration for this generation. The
question is Will we become mired in the busing issue or do we turn our energies
toward raising the level of public education offered to every child in America?

Leadership must be exercised by our elected public officials to guide the present
discussion along rational lines. To act favorably on H.J. Res. 620 or similar
amendments could only imply withdrawal of congressional support, under
emotional pressure. for efforts undertaken already to integrate our schools. The
League of Women Voters therefore urges the members of this Committee and
of the entire Congress not to be party to such a disaster.

Chairman CELLER. Mrs. Benson, your organization operates in 1,300
communities in various parts of the country?

Mrs. BENSON. Yes, and in all of the States and in the V' Tin Islands
and Puerto Rico.

Chairman CELLER. Is your statement made on behalf of all of these
communities?

Mrs. BENSON. Yes, Mr. Chairman, it is.
Chairman CELLER. Was there a convention at which the views here

expressed were adopted?
Mrs. BENSON. Yes. There have been three conventions which have

repeatedly adopted thr.,1 views. 1966 was the first one, 1968, 1970. And
we are about to have another convention in May 1972, this year, where
it is clear from the reports and recommendations coining in from our
local. leagues all over the country that they continue to support these
views that I have expressed in their behalf.

Chairman CELLER. How many members does your organization
have?

Mrs. BENSON. About 160,000.
Chairman CELLER. I take it that you all believe in the Brown

decision ?
Mrs, BENsox. I won't say that every single one of the 160.000 mem-

bers of the league does, but I don't know of any who do not.
Chairman CELLER. And von believe in integration?
Mrs. I3Exsox. Yes, Mr. chairman.
Chairman CELLER. I take it you feel that busing is essential ?
Mrs. 13ExsoN. We feel that busing is an essential tool to .3e used

by communities, either by itself or along with other methods of
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1): about integrated schools. There are many other methods in
addition to busing. Sometimes busing is used by itself. Sometimes in
.0:,ibinat ion with other methods such as center schools, and this sort

of thing, or changing school district lines, which is done all of the
tunic for other reasons as well.

Busing is a method, one of the methods of integrating schools.
Chairman CELLE% Would you say it is an important method ?
31r,. 13Exsos. Yes, sir; we would say it is very important, and in

some communities the only way in which they can manage to bring
about integrated schools depending on the geography of the school.

Chairman CELLER. If that fundamental and important tool is re-
moved, would you not have a rollback to the period before the Brown
decision ?

Mrs BENSON. We believe so, Mr. Chairman, and furthermore, not
only would we roll backwards, but we would undo so much of the
progress that has taken place successfully in this country, frequent-
ly by the method of busing, to bring about desegregated and inte-
grated schools.

Chairman CELLER. Do you feel that many of the objections offered to
busing are really objections to integration?

Mrs. BENSON. Yes, Mr. Chairman, we do feel that. We have had
reports of this and the letter from the Detroit League points this
out clearly, and we are hearing this from our members all over the
country.

Chairman CELLER. You feel that the real objection is not busing,
h"t what happens at the end of the ride?

Mrs. BENSON. Yes.
man CELIA:a. You mentioned the Swann, case, which I take it

yon have examined, where the evidence indicated there were schools
which were a hundred percent white, and schools which are a hun-
dred percent black.

But for the Swann decision, there would be a continuation of what is
known as separate but equal schools? Is that correct?

_lies. BENSON.Yes, but they would not be equal.
Chairman CELLER. They would not be equal: But there would have

been a continuation of the Eo-called dual system ?
Mrs. BENSON.Yes, sir.
Chairman CELLEn. Which is something which the League of Women

Voters is against?
.Mrs. BENSON. Yes,.that is correct.
Chairman CELLER. And the objective of the League of Women

Voters is to prevent that?
Mrs. BENSON. Yes.
Chairman CELLEn. Do I state the philosophy of your organization

correctly ?
Mrs. BENSON., Yes, you do.
Chairman CELLEn. .1re there any other questions?
Mr. Mcerri,Locii. I would like to ask this question. What is your

]coal residence?
Mrs BENSON. Amherst, Mass., where, it may interest you to know,

we have, relatively speaking, few black minority members or any mi-
nority group. We hav ) some, and we have many ethnic groups as well,
but they are not a majority of either the town or school system, and
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yet we have busing in our town all over the place every single day to
the high schools, to the elementary schools, even to kindergaiten and
first grade. and nobody ever raised a single question about it.

Mr. McCruoctr. Young lady, that was not intended to be a critical
question.

Mrs. BENsox., No, but I wanted to add that statement.
Mr. Mc Cum,oen. One's birthplace and residence are a part of one's

experience and affect one's opinion, and I was interested in that.
Mrs. BEssox. I was born in New York City and grew up in part of

New York City and in Dallas. Tex., and in various other places of the
country, including Chicago and Detroit. and my parents come from
the Oregon territory. It is true, one's residence makes a big difference.
However, I am not really expressing my views. I am expressing the
views of our league members from all over the country, some of whom
even live in Alaska where they have entirely different kinds of prob-
lems.

Mr. Mee/31.1,0cm I thank you.
Mr. MCCLORY. Could I ask a question ?
Chairman CELLER. Yes.
Mr, MCCLORY. In one of the schools that I am familiar with in my

congressional district, they follow the policy of bringing a few black
children there from the inner city to give them the advantages of good
educational opportunities. But I don't believe there has been a con-
verse opportunity provided for young white children to obtain the
educational advantages of the inner city schools.

In your statement and in other statements we have heard here, there
has been support for busing to provide children a chance to be in better
schoolsgenerally suburban and white.

What about the problem we have here, though? The reason that we
have so much activity on the part of the parents is that they have built
their homes or settled in areas largely because of the opportunities for
a good school in the neighborhood. Now they are required under some
kind of court order to give up those advantages The boards of educa-
tion are sympathetic, but generally the courts have overruled the
school boards, the elected officials, and ordered busing from the good
nea rby schools to inferior distant schools.

Do you favor that kind of busing?
Mrs. BENSON. Mr. MeClory, nobody in his or her right mind would

ever say, "Yes, I favor busing children to had schools." But at the
sa me ti me, I don't favor bad schools for anybody.

Mr. Mcaony. No.
Mrs. BENSON. Black, white. or any other. but it is h problem,. and I

mn not. and speaking for the league, we are not unsympathetic with the
problem.

I know all too well the tremendous effort, many parents have made
to move to an area where the schools are good. sometimes at tremendous
financial sacrifice or getting themselves into debt for years to come
in order to give their child this opportunity.

Suddenly, along comes the court decision as you point out, and the
whole face of the world is changed, and "Why did this have to happen
to me?", they say.

Mr. Mc your. We probably could resolve this problem through
legislation, couldn't we?
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Mrs. BENSON. We could help resolve it by providing more funds for
all schools so that no school in this country would be a had school.

There is no excuse for any school in our country not to be a good
school. Even if the building isn't good, the books and teachers can be
good.

Mr. Mc Crony. The argument for rejecting the constitutional
amendment is a little more persuasive than for rejecting legislation,
isn't it ?

Mrs. BENSON. It is more persuasive.
I think adopting the constitutional amendment is not only not the

answer: but it is a copout to facing the problems we have in this country
to provide equal educational opportunities.

Mr. NfcCLonY. Thank you very much.
Chairman CELLER. Thank you very much, Mrs. Benson. You have

made a very fine presentation.
Mrs. BENSON. Thank you, Mr. Chairman.
Chairman CELLER. Our next witness is Dr. Mitchell Young, national

president, Unified Concerned Citizens of America.
Dr. Young.

STATEMENT OF DR. MITCHELL YOUNG, NATIONAL PRESIDENT, UNI-
FIED CONCERNED CITIZENS OF AMERICA. ACCOMPANIED BY MRS.
EDNA WADE, PRESIDENT, UNIFIED CONCERNED CITIZENS OF
ALABAMA; MRS. LEE MILLER, J.TTORNEY, CITIZENS AGAINST
FORCED BUSING, COLUMBUS, GA. , AND CLAY SMOTHERS, CITIZENS
FOR NEIGHBORHOOD SCHOOLS, DALLAS, TEX.

Dr. YOUNG. Mr. Chairman.
Chairman CELLER. Please identify those with you. I understand

they have written to us and asked permission to testify. We cannot
hear everybody so I am going to ask that you express the views of those
seated with you.

Dr. YOUNG. That is what I intend to do, Mr. Chairman. I would
like to introduce the people that. are with me. First, Mrs. Edna Wade,
president of Unified Concerned Citizens of Alabama, and is on the
executive board of Unified Concerned Citizens of America.

Mrs. Lee Miller, attorney from Columbus, Ga.. who is with Citizens
Against Forced Busing and is also with Unified Concerned Citizens
of America.

Mr. Clay Smothers, who is a columnist, is with the Concerned
Citizens of America.

I am Dr. Mitchell Young. I am national president of Unified Con-
cerned Citizens of America, and I am pleased to have the opporturity
to appear before this committee.

TTCCA is a national coalition of many local, State, and National
orzanizations that support the neighborhood school concert and who
oppose forced busing and the assignment. of pupils for racial balance.
Basically, we believe our scliools should be controlled by locally elec-
ted school boards. We strongly oppose Federal intervention and Fed-
eral control of education, our children, and our teachers. We believe
equality education is far more important than social experimentation.

My wife and T have 10 children and seven children in school, so T
am very aware of school problems.
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We feel that no child should be barred from a school he wishes to
attend on the basis of his color, and no child should be forced to attend
a school not of his choice solely on the basis of color. This organization,
Unified Concerned Citizens of America, was formed from the many
groups from across America because of the threat to our very freedom
caused by Federal tyranny in our public schools. If our country is to
remain free, the educational system must be free of Federal control.

This organization ha-; membership in some 35 States from Cali-
fornia to Florida and Chicago to Texas. It is a national organization.
UCCA was chartered in Chat lotte, N.C., in 1970. Our organization
includes such organizations as :

1. Freedom Incorporated of Texas, Arkansas, Louisiana, and other
States.

2. Concerned Parents Association of Charlotte, N.C.. and other
cities in North Carolina and surrounding States.

3. Hands Across Georgia. a State organization in Georgia with
chapters in Atlanta and other cities.

4. Unified Concerned Citizens of Alabama, in Mobile and other
cities.

Neighborhood Schools. Inc., of South Holland, Ill., and two other
groups in Chicago.

6. Silent. Majority of Winston-Salem, N.C., and the surrounding
country.

7. Freedom of Choice in the United States (FOCUS) of Mississippi
with chapters in Jackson and other cities.

s. Concerned Citizens of Oxnard, Calif., and other California cities.
0. The Constitutionalists and Grass Roots of United Parents in

Oklahoma City, Okla.
10. Concerned Citizens of Harrisburg, Pa.
11. Concerned Citizens of Norfolk. Richmond. and Lynchburg.
12. Concerned Neighbnrs of Jacksonville and United Citizens of

Fort Lauderdale, Fla.. and many others.
These are a cross section of our membership. This gives you an idea

of the diversity of our chapters and membership. We have members
from all ethnic, groups and all economic levels.

We have each fought to preserve freedom in our individual commu-
nities and States before combining into one strong national organiza-
tion. Vni lied Concerned Citizens of America.

We had a national convention here in Washington on October 26.
:!.7. 28. 1071. At that time, we met, with approximately 40 INfembers of
C.nigress in the Cannon linildino. on October 27 and asked that a
e Mist itut ional amendment be passed to end Federal tyranny in the field
of education.

At that time. since many constitutional amendments had been intro-
duced. a congressional delegation decided to support one constitu-
tional amendment. the Lent amendment. wliktit simply states. "No
public school student shall, because of his ;ace.. ereed, ov color. be
assigned to or required to attend a particular school."

UCA has been working very closely with this congressional dele-
gation headed by Congresstnan Downing, and with Senate leaders
headed by Senator Tower and others, to get this amendment passed.
We have been actively working to get 218 necessary sign es on
Steed Discharge Petition No. 9 to get this bill on the floc. of the
Home.
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The problems caused by forcibly moving our children about to
achieve numerical ratios, using forced busing, pairing, closing some
schools, clustering. et cetera, is causing chaos in all parts of our great
Nation. We have a national crisis in education that must be solved
before the entire public school system is destroyed.

How has all this conflict and chaos developed? In 1954, the Brown
decision said race could not be a factor in public assignment. De jure
segregation in the 17 Southern and border States was ended. Most
school assignments were by geographic zoning or freedom of choice.,
Desegregation was being accomplished by freedom of choice in a peace-
ful manner and was accepted by the majority of our citizens. And it has
bk,e11 succeeding at a progressive rate.

In 1965, Health. Education, and Welfare authorities became more
militant and drew up guidelines for Southern desegregation and
instructed some 4.400 school districts in the Southern and border
States that they were to have unitary school districts with no semblance
of white or black schools or geographic zoning. In 1968, 300 HEW
officials of the Office of Civil Rights were sent into the South to
threaten and to coerce school boards to comply with plans that
included closing black schools. clustering. pairing, building large new
complexes. massiv busing. et cetera, to achieve, racial balance in all
schools. If you rc ;used. HEW would threaten to and would cut off
Federal funds because school districts were in noncompliance. The
caliber of these HEW employees was and ;s disgraceful. They have
been rude. vicious. dictatorial, illiterate. and completely unaware of
the p .oblerus caused by destroying neighborhood schools and forcibly
mixing students of different races to fit numerical ratios.

This is not just black and white. We are talking about Mexican
Americans. %Mese. and Indians also.

In 1968. 1969. and 1970. the unjust. unworkable edicts of HEW, the
Justice Department, the Supreme Court, and the Federal judiciory
were felt by the 4,400 school districts in the 17 Southern and border
States, and were ignored by most citizens in the other 33 States who
were not affected.

One isolated school district -- District 151 in South Holland, In.
was destroyed by the Justice Department in July 1968 with massive
busing between the cities of Harvey, Phoenix, and South Holland to
achieve racial balance.

We have an organization there, and a number of whites and blacks
have moved out because of the problems in that school system. It has
failed. The South had been discriminated against since 1954.

The Civil Rights Act of 1964 guaranteed freedom of choice and said
desegregation shall not mean the assignment of pupils to overcome
racial imbalance. The Civil Rights Act had not specified "de jure" and
"de facto" segregation. All "de jure" segregation ended in 1954. All
50 States then had "de facto" segregation or segregation by housing
patterns. HEW agents continued to harass school boards. One agent,
un Beaumont told a school board member, "We want to look at these
schools and see, salt and pepper, we want integration, we're not inter-
ested in education." Most HEW agents were unqualified. Some were
sociologists and misfits.

HEW investigated all 4,400 school districts in the South, cut off
funds to hundreds, and created many financial problems. They would
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not meet with citizens of cc,'! n...mitiet, secret
with school beards. and ,.would Lot allow itipal: to attend these

private meetings. When citizens asked to allowed to meet with
HEW face to face, HEW refused to do Co.

HEW now has a civil rights budget of '42.5 billion, I am told. They
threatened only a few Northern school ''distr;cts such as Ferndale.
Mich., and Wichita, Kans., and cut off funds to none. That means
funds had been cut off in the 11 Southern border States, and no funds
had been cut off in other States.

Mr. ZELExxo. Are you charging that funds have been cut of by
HEW in some school districts?

Dr. Youxo. Yes, sir; I am very definitely saying that. There is no
way the citizens of America can get fair treatment from the civil
rights section of HEW and the Justice Department because tile are
made up of minority groups almost entirely.

HEW attorneys and Justice Department attorneys have con:Tired
with Federal judges in de.iegregation cases. HEW set up 10 regional
agencies on university campuses throughout America to draw up Oa-
segregation plans, usually with massive busing. and put on sensitivity
training seminars to change attitudes toward forced integration. In
Texas, it was called TEDTAC: This is in violation of the Civil Rights
Act of 1964, as well as the Whitten ainciubnc IA, what. HEW has IAJc:.
doing.

Federal bureaucrats and some Members of Congress have set them-
selves up as a superintelligentsia that should have the right to control
the lives, the attitudes, and behavior of our children so that all citizens
fit a Federal norm in a new socialistic utopia. This is true Fabian so-
cialism and will not be accepted by the people. We will not let it.
happen in America.

HEW and related agencies have let some 80,000 contracts spending
millions of taxpayers' dollars to behavioral scientists to learn more
about conti oiling attitudes and behavior.

Federal judges have assumed the roles of dictators in making law,
not interpreting it.

Chairman CELLER. On page 5 of your statement, you say, "We will
not let it happen in America." What do you mean by that, sir?

Dr. Youxo. What I mean is that the citizens will not let their chil-
dren fit one Federal norm set by Federal bureaucrats. They will stand
up so that local school boards run the local school district.

Chairman CELLER. Is that threatening violence?
Dr. YOUNG. No, sir. We believe in the law. We believe in working

with the law. We do not believe in violence. We believe in the Con-
stitution, and we will support the Constitution.

Mr. ZELENKO. Have your members abided by court orders in your
locality, or have they violated court orders?

Dr. YOUNG. Our people have not violated court orders. There have
been individual groups in different areas that have had marches, that
have had rallies, and done things of this nature, but our people have
not violated the Constitution of the United States.

Mr. ZELENKO. They haven't stood in the schoolhouse door, Dr.
Young?

Dr. YOUNG. Not to my knowledge. Federal judges have violated the
U.S. Constitution repeatedly, and we accept no document as equal
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to or superior to the U.S. Constitution. Their viciousness Is beyond
belief.

Judge Woodrow Seals of Corpus Christi approved a HEW plan
calling for massive busing to cost an additional $2 million annually
in a school district that was 48-percent Mexican American, 47 percent
white, and 5 percent black. Ninety percent of the citizens disap-
proved it.

Chairman CELLER. On page 5 of your statement,, you assert that:
"HEW attorneys and Justice Department attorneys have conspired
with Federal judges in these desegregation cases." Would you explain
what. you mean by that?

Dr. York. Yes, sir. We can present some evidence, to you using
individual names of the individual attorneys and the individual cases
across the United States.

Chairman CELLER. And the individual judges?
Y-orrsc.. And the individual judges: yes, sir.

Chairman CELLER. Will you supply that. for the record ?
Dr. Youxo. I will supply that for the record.
Chairman CELLER. We will be interested to obtain those names.
Dr. York. I will be happy to have this committee have these state-

ments, because this is the committee that we as citizens come to bring
you information to take action on injustices.

(The information to be supplied is found at pp. 344. et seq.)
Dr. Yot-xc. Jndge Justice of Tyler, Tex., instructed the Texas

Education Agency to not approve State funds if schools had not taken
affirmative action to comply with Federal guidelines.

Judge Oren Harris of Arkansas accepted a HEW plan for massive
busing in Watson Chapel School District. The school district has no
funds for the additional bases.

Mr. HuNc.vrn. Pardon me, Doctor. You referred to Judge Harris
and HEW guidelines.

Dr. Youxo. HEW attorney Mr. A. T. Miller officially presented an
IIEW plan to Judge Harris that he told the school b'oard to imple-
ment.

Mr. IIIINGATE. Is that what they call the HEW guidelines for
schools? Wasn't that. the plan ?

Dr. Yorxo. Mr. A. T. Miller works out of the Dallas office, and I
would say it is guidelines, but he came into Watson Chapel for 4 hours
and drew it up for the school board, Mr. Hungate.

Mr. IIrso.vm. Would someone have a copy of that plan?
Dr. Vol-No. I could get it.
Mr. Huxo.vry. If there is no objection. Mr. Chairman. I would ask

that the gentlemen file-the plan as part of our record.
Dr. VorNc. I will be happy to do so, Mr. Thingate.
Judge Harris denied the school board attorney and school board

members freedom of speech and freedom of assembly, and threatened
them with heavy fines and imprisonment. He then had the school
board at wney and two school board members arrested by Federal
marshals. charged with civil contempt, held them incommunicado. put
them through a trial withont jury, tined the attorney, and again
41enied him freedom of speech and 'freedom of assembly.

Mr. Chairman, I world like to ask for your indulgence. I am givingivin
von information, I do not have it written in here, but I would like
to have it included as part of the record,
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The school beard stepped aside. The school board did not sign
compliance with Judge Harris' ruling, and Judge Harris assumed
control of that school district in Watson Chapel, Ark.

Title I money the school board was told thistitle I money was
moved into a miscellaneous fund and they were told to use this money
to purchase schoolbuses. The school board had been denied freedom
of speech and freedom of assembly. They attended a public meeting

days after this. The school board members were arrested by Federal
marshals. The school board attorney was trying a case in Eldorado,
Ark., and he was arrested in the middle of this case by two Federal
marshals and taken to Little Rock.

The two school board members were at individual businesses in
Pine Bluff. One runs a grocery store. They came in and told him
they were taking him in. He had to lock up

They
store. He didn't have

time to call anybody or tell anyone. The other man was arrested at
Arkansas Power & Light, Mr. Harris Mitchell, school board president,
and the attorney was John Norman Warnock. They were taken to
Little Rock and charged with civil contempt. They were denied time
to meet with a lawyer to prepare their case. They were put through
a 9-hour trial by ordeal. They were permitted one 5- minute break.
The evidence was presented by the U.S. attorney against the two
school board members. There , as inadequate evidence so nothing was
done to them, but Attorney Warnock was fined $500 and was threat-
ened with imprisonment in 3 days if he would not sign a statement
he would make no further comments and again was denied freedom
of speech and freedom of assembly ; $350 a day is a pretty stiff fine and
he didn't want to go to prison so 3 days later he signed the statement
told to him by Judge Harris. He appealed his case to the Eighth
Circuit in St. Louis and asked the Supreme Court to hear it and it
was placed on the docket and then the Supreme Court refused to
hear it.

That particular school district started out with 2,100 whites and
1,700 blacks. It started busing. There are SOO less whites in that school
district. A numl)er of teachers have resigned and the things are going
very badly there and there has been much difficulty in the Pine Bluff-
Watson Chapel area since that time.

Judge Robert MerhigeJanuary 10combined Richmond and
Henrico and Chesterfield Counties into one school district crossing
local boundaries and calling for busing 78,000 or 110,000 daily between
city and suburbs to achieve racial balance. He also will decide on the
school board and denied this school board freedom of speech and
assembly.

Judge Elliott in Muskogee County, Ga., enjoined the citizens of the
entire county from doing anything in any way to demonstrate against
the desegregation plan drawn up there. They were denied freedom of
speech and freedom of assembly.

People were served with writs in this county. Muskogee, Ga., Co-
lumbus, Ga. The same was done in Augusta, or course, the same type
of thing that called for massive busing.

Judge McMillen reviews statistics each month in Charlotte, N.C.
He reviews them each month to make sure you have exactly 70-30 ratio
in each school in the city and the county.

Federal judges have assumed the roles of dictators or gods in mak-
ing law and not interpreting it. They have violated the U.S. Consti-

80-449-72-23
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tution repeatedly and we accept no document as equal or superior to
the U.S. Constitution. We didn't believe this would happen in Amer-
ica ; what the Federal judiciary has done and their viciousness is be-
yond belief.

The Justice Department has partici., Jed in many suits in the South.
They have brought only a few suits in the other 33 States, Pasadena.
Calif.; Tulsa, Oklahoma City, Indianapolis, I believe. South Holland,

The Supreme Court has participated in this Federal tyranny in the
Green case in 196S, Alexander 1969, Swann 1971.

In 1954 they said race could not be a factor, that you had to have
colorblind assignments and that prior to 1954 segregation by law was
wroilT. But in 1971 the Swann case said essentially race must be a
factor and gives Federal judges the authority to do whatever they
walla.

The Supreme Court has interpreted desegregation to mean racial
balance and that is not what desegregation means.

Mr. ZEIZNICO. Excuse me, let Inc read a brief passage from the Swann
decision because that is what we are discussing now. Your statement
is that the Supreme Court interprets desegregation to mean racial
balance.

If we were to read the holding of the District Court to require, as a matter
of substantive constitutional right. any particular degree of racial balance or
mixing, that approach would be disapproved and we would be obliged to reverse.
The constitutional command to desegregate schools does not mean that every
school in every community must always reflect the racial composition of the
school system as a whole.

Doesn't that belie your statement that the Supreme Court has in-
terpreted desegregation to mean racial balance?

Dr. Youso. As I said, in Judge McMillen's statement he is requir-
ing the exact 79-39 ratio in the Swann case; that is. the Swann deci-
sion. Other judges are doing exactly the same thing. The Supreme
Court. Mr. Zelenko, did not say in their Swann finding, and I am not
an attorney, I am a physician. but the Supreme Court did not say that
desegregation was a racial balance. That is the way it is being handled.
That is the way the Swann case in Charlotte-Mecklenburg is being
handled. And "desegregation" as it has been interpreted in the past
just means that race is not a factor in assignment.

Mr. ZELEN KO. You disagree with Justice Burger's statement in the
Sicavv, decision, that no particular degree of racial balance or mixing
is required as a matter of substantive constitutional right ?

Dr. Yorxo. I don't disagree with that statement; no. I wish the
Supreme Court would be more considerate in studying these ,..ases
before making decisions when it affects every one of our children.

There is no massive busing between the suburbs of Virginia. Mary-
land. and the city of Washington which actually has 95.4 percent black
enrolhnent. Perhaps if this is done, we would already have had this
constitutional amendment in.

As you know, only a very few Congressmen, Senators, bureaucrats
send their children to public schools. Most attend private schools in a
safe, clean environment. Why do they do that? Because they love their
children and don't approve of forced integration and the consequences
of seine. Everyone is interested in quality education, and we are asking
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Congress to stop this r diculons social experiment now and clean out
the nonelected socialistic bureaucrats that have come up with these
schemes in HEW and these other agencies.

What are the results of forced integration? The level of education
has been lowered. There are frequent racial disturbances. There is
great fear in pupils and teachers. The teachers of Dallas, Tex., soy
their safety is No. 1 concern and they are making this a big issue in flu,
school board election this year. Black and white teachers have been
attacked, not juzit white teachers. No school bond issues are passing.
Pupils are migrating rapidly to private schools. People are moving
out of communities. &segregation is occurring. Instead of helping in-
tegration, what is being done is causing resegregation and is causing
more animosity and problems between not white and black but white
and black and Mexican Americans and Chinese and all other groups.

There are different levels of ability in the same classroom which
creates an almost impossible task for the teacher and in some places
they are having to teach there are 90 pages' difference where they have
to teach some on third-grade level and sonic on sixth-grade level.
There are great discipline problems. The cost of massive busing is
fantastic and there is more risk of accidents to schoolchildren because
more people are being bused. Good teachers with years of experience
are quitting:. Preference is given to minority oroups in many areas.
For example, a lot of times cheerleaders and drum majorettes are
placed in a position because of race such as Mexican Americans and
blacks and the majority of them don't like this but this is being clone.
There is discrimination because Brigham Young and Oregon Univer-
sity have been getting out to seek minority group enrollment, but no
one has told Southern University to get out to' seek other ethnic groups.
Teachers in St. Louis and New York carry guns to protect themselves.
One teacher in San Francisco was stabbed to death by an irate mother
in a classroom.

People throughout America are demonstrating they will accept
Federal tyranny no longer. People have had boycotts and all types of
peaceful resistance within the law. Many of us have come to Washing-
ton for 4 years, appeared before Appropriations Committees, HEW
Appropriations Committee for the Whitten amendments, met with
officials and Congressmen and so far legislation passed by Congress has
been ineffective. The Whitten and Stennis amendments were nulli-
fied. The Scott-Mansfield amendinent is a hoax. The President has not
taken affirmative action to correct this. What can be done to correct
this situation?

A constitutional amendment such as the Lent amendment must be
passed to guarantee that our children can be educated in a free society
without Federal interference or Federal control. This constitutional
amendment does far more than stop forced busing, which is just a part
of the problem. This constitutional amendment :

1. Preserves neighborhood-school concept.
2. Stops forced busing.
3. Stops assignment of pupils for racial balance.
4. Preserves local control of schools.
5. Stops Federal control of education.
6. Provides maximum freedom for each citizen.
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7. Provides equal rights for each citizen regardless of race,
creed or color.

I8. It will stop ruthless Federal judges, the Supreme Court,
HEW, and Justice Department '.zoin trying to achieve numerical
ratios in schools.

Other action that can and should be taken by Congress, and I want
you to know that we the people feel that only Congress is the legislative
body of this country.

None of us receives any pay for what we are doing. We are work-
mg because we are interested in freedom in America and we feel free-
dom in America depends on whether the educational system will re-
main free.

Secondly, we ask that Congress pass legislation, a statute as to arti-
cle III, section 2 of the Constitution to eliminate jurisdiction of Fed-
eral judges in school desegregation cases.

No. 3, to get Justice Department to participate in suits where Fed-
eral judges have gone far beyond the Constitution.

Fourth, to censure Federal judges such as Judges Merhige, Elliott,
Harris, McMillen, who have violated the constitutional rights of the
citizens.

Five, limit the terms of Federal judges to 6 or 8 years.
Sixth, we would like to ask Congress to investigate the illegal actions

of HEW in school desegregation matters. We feel the civil service
tenure of HEW needs to be ended and we feel like Congress ought to
clean out this Department completely and start over so that you have
a cross-section of America in these organizations.

We ask that it be broken up into three different divisions : Health,
Education, and Welfare. Their budget is $77 billion annually and they
have too much control over the lives of all of our citizens, particularly
in the field of education.

We ask that desegregation guidelines be applied equally in all 50
States simultaneously, not in one section of the country and then in
another.

Forced busing and assignment of pupils have infuriated our citizens
as nothing else has. We feel this is a violation of our constitutional
rights and we ask that this Congress do something about individual
freedom and liberty as envisioned by our forefathers that founded the
United States and we have to preserve that freedom in this Republic.

Chairman Celler, we want the Lent amendment House Joint Reso-
lution 620 reported out of this committee. You as chairman of the
Judiciary Committee of the House have responsibility to all citizens
of America to report, this bill out and let it be voted on. You are respec-
ted by people throughout this Nation for your legal knowledge and
you know the majority of the people in America are concerned about
this problem, and want something done. We have great respect for you
and this committee, or we would not be here. We are not interested in
what constitutional scholars say as far as technical points. Their kids
are not being used as guinea pigs in a social experiment.

The uproar io never going to subside. We ask this bill be reported
out immediately after these hearings cease. The decisions by California
State Clourt and Texas State Court are other methods we feel to stop
local control of schools and that is our opinion why Mr. Richardson,
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Secretary of HEW, is favoring a value added tax and the adminis-
tration is discussing Federal financing of schools.

The No. 1 domestic issue in America. is Federal tyranny of education
and Federal control of education.

I have given you a summary here which I won't go through com-
pletely. We feel that forced integration has been a tragic failure for
all citizens. We feel Congress has to do something about it before the
public school system is destroyed. We ask Congress to take affirmative
action and support the Lent amendment as well as statute and we ask
you not to compromise antibusing measures that have passed the House
when you meet in Senate-House Conference Committee.

I would like to thank you for Unified Concerned Citizen; of
America. I would be glad to answer any other questions you might
have.

Mail-mar CF,ILER. We are interested, of course, in your recital of
alleged arbitrary conduct of some of the judges, and would be interested
to receive any data you have concerning such conduct. Please let us
have that information as soon as possible.

Dr. YOUNG. All right. sir. I certainly will do so.
This Lent constitutional amendment is not for one race, it is for all

races. I will get this data for you. We feel that the answer to this
problem is with neighborhood schools, freedom of choice, equal facili-
ties and equal educational facilities in all schools.

ITrnderstanding of all people working together in a free country, that
is the only way we are going to solve this problem. We can't do it with
Government control. There are a couple of other points I would like
to make.

If we don't stop this, instead of busing, soon you are going to have
airplaning. HUD is already in the model city programs. They are
already establishing. Federal guidelines to racially balance 147 model
cities to establish socioeconomic and ethnic ratios in each neighborhood
and it is not so far afield to assume that eventually they would try to
racially balance Ameeican communities throughout these United
States.

They already have new community programs in Reston, Va., Co-
lumbia, 11d.. and this program is one where to get Federal funds under
model cities under section 103, you have to agree to all criteria set
up by the Secretary of HIM.

Under section 100 of the Demonstration Cities Act the Secretary of
1117D confers with all other agencies in this program and this needs
to be brought to your attention beenuse. school boards are being coerced
by Federal guidelines. In the model cities program to get. Federal
funds you have to be in compliance with all Federal guidelines and
this is not the way I think Congress meant this to be administered. It
is being administered differently than Congress legislated.

I wanted to bring this to your attention. Any one of the four of
us will be glad to answer any questions you have. I want you to know
that T, as father of 10 children, and our ladies, Mrs. Wade here has
been here 3 week, working to get Members of Congress to do something
about this: Mr. Smothers has traveled over the United States talking
to groups: Mrs. Miller is the attorney for the group in Muskogee
County, Ga., and she is vitally concerned about educatior that we are
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as concerned as the other people that present the other sides are sincere.
We feel that you as the Judiciary Committee and all 535 Members of
Congress need to listen to all sides and then take action that you think
is best in the interest of our people of all races.

Chairman CELLER. We are doing exactly that. Thank you very
much.

Mrs. MILLER. Mr. Ce ller, may I insert one sentence in the record ?
Chairman CELLER. Yes.
Mrs. MILLER. I wish to state why I sit here. Dr. Young invited me

to sit here and to assist in answering any questions about Columbus,
Ga., and Muskogee County, if any arose from the committee. I have
made a separate request for discussing our situation in Muskogee
County and I would like to state this presentation does not in any way,
I hope, preclude my request for presentation.

Chairman CELLER. Thank you very much.
Dr. Youxo. Thank you, Mr. Chairman.
(Subsequently, the following information was submitted:)

UNIFIED CONCERNED CITIZENS OF AMERICA.
Texarkana, Ark.-Tex., March 28, 1972.

Mr. BENJAMIN L. ZELENKO,
General Counsel, U.S. House of Representatives,
Committee on the Judiciary, Washington, D.C,

DEAR MR. ZELENKO: I am enclosing several affidavits regarding improper
actions of federal judges and HEW officials. More will be sent. I am also en-
closing a copy of the HEW Guidelines for School Desegregation written in 1965
and applied in a discriminatory manner. These guidelines are illegal and the
Judiciary Committee needs to be made aware of this.

Sincerely,
MITCHELL YOUNG, M.D.,

National President.

AFFIDAVIT OF JOHN NORMAN WARNOCK

Know all men by these benefits
That I, John Norman Warnock, Rt# 2, Box 178, Camden, Arkansas after

having been duly sworn do depose and state :
That I am the attorney for the Watson Chapel School, Pine Bluff, Arkansas,

and served in such capacity during the year 1071.
That at the conclusion of a 2ontempt hearing against the school hoard on

the 5th of February, 1971 Judge Oren Harris, the presiding judge gave me
the following order from the bench :

"So. 1Ir. Warnock, as an officer of this court, you will make no further public
statements or co-operate in arranging mass meetings, but you will represent
your clients in every possiule way that your duty and responsibility calls for."

After this order I fe't constrained to give the press and public only my name,
rank and serial number for certainly I was a prisoner of the court.

As the weeks passed by I was encouraged by the press to make a statement.
On the 28th of March, 1971 I made a public statement in Hesten Stadium to the
effect that in the end we will win as right was on our side.

Two days later I was arrested while pleading a civil case in a State Court
of general jurisdiction in El Dorado. Arkansas and transported by two armed
US Marshals to Little Rock, some 120 miles away. There I was tried for nine
hours for having made the statement in defiance of the Court's order. I was not
permitted food. nor time to prepare my defense. no chance to call witnesses in
my behalf, and would not have had an attorney if I had not previously arranged
that my attorney be on the alert for just such a proceeding.

The Court called the charge one for civil contempt. This was done so that
I would not he entitled to trial before a jury. I found out through an investi-
gating service that the judge had brought the charges against. There were no
complainants who had been damaged, nor were any present to testify against
me.
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Despite all illegalities, I was found guilty and fined $r.00 and ordered if I
did not sign a certificate within three days to the effect that I would continue
to obey the court's order I would have to go to jail and pay $330 per day.

On the third day 1 went to the District Attorney's office and offered to pay
the 8500 fine, but first I demanded to know to whom my money would be paid
as damages. I reminded them that this was supposed to be civil contempt which
meant that I must have damaged some one. After this challenge, they decided
not to take my $300, just required that I sign the certificate.

I signed the certificate under protest.
The conviction was appealed to the Sth Circuit Court of Appeals which

ruled in August that since the Judge had relieved me from any restrictions
on my 1st Amendment rights in June, that it was a moot question.

On January the 24th, 1972 the US Supreme Court refused to consider my
Writ of Certiorari.

At the time the appeal was heard before the Sth US Circuit Court of Appeals
I was under orders from the court not to make a public statement. It became
a moot question apparently after instructions from the appellant court that I
be relieved of t',e restriction.

For over four months I lost my First Amendment rights and neither the 8th
U.S. Circuit Court of Appeals nor the U.S. Supreme Court considered this hn-
portant. Apparently personal liberties must give way to so-called Civil Rights.

This is my statement typed during flight.
JOHN NORMAN WARNOCK.

Subscribed and sworn to before me this 22a day of March 1142.
JEANETTE PATTERSON, Notary

My commission expires: July 1, 1973.

An-ADMIT OF HARRIS F. MITCHELL, C. E. GARMAN, JR.

Know all men by these presents:
That we, Harris F. Mitchell and C. E. Garman, Jr., after having been duly

sworn to do depose and say :
That on or about the 30th of March, 1971 we were duly elected members

of the school board of Watson Chapel School, Pine Bluff, Arkansas.
That at about 10:00 a.m. on the same date we were arrested by armed U.S.

Marshals and taken to the confinement facilities of the U.S. Court House in
Little Rock, and held in the cell area until about three o'clock that afternoon
when we were tried by Jadge Oren Harris for allegedly failing to carry out
his "busing for racial balance order." were not given the chance to obtain an
attorm, to get witnesses in our behalf, or really know what we were charged
with before the trial started.

The Court called it a Civil Contempt proceedings so that we would not be
-Lie to have a constitutional trial by jury.

As there was no evidence that either of us had defied the court's order to
totally integrate, the Court dii not find us guilty of Civil Contempt.

Al the hearing the court ordered us ti buy buses under Title I funds for the
purpose of mixing the races in the sch ols to a balance determined by the
Court..

In a letter to the Superintendent of the school on the 14th of April, 1971 th::
judge wrote as follows

-One of the matters specifically referred to by the Court had to do with the
obtaining of federal funds under Title I for the purchase of needed and neces-
sary buses. The Court directed you to proceed with obtaining these funds and
for the school board to co-operate."

At the next or subsequent school board meeting the board had $11,000 Title I
Funds transferred into the c ,neral Fund for the purpose of buying the buses
ordered by the Court. Two buses were purchased, and are now in use.

HARRIS F. MITCHELL,
C. E. GARMAN, Jr.

Subs ;lbed and sworn t' before me this 21st day of March 1972.
MARIE BROWNING, Notary Public.

My commission expires June 21, 1973.
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GUIDELINES FOB SOUTHERN SCHOOL DESEGREGATION

NOTE.-I cannot speak for the Department of Health, Education, and Welfare.
I am a professor of law at the University of Wisconsin, presently serving on a
part-time basis as a consultant to the policy laid down in Title VI of the Civil
Rights Act of 1964. Nevertheless, I am aware in a general way of the policy
considerations which are being taken into account in reviewing desegregation
plans submitted pursuant to requirements of Title VI. Thus, while I can pro-
vide some general guidelines, I can give no assurance they will suffice. Obviously
the more nearly any district moves toward a total removal of discrimination
the more certain it can be of compliance with Title VI.

G. W. FOSTER, Jr.,
Professor of Law and Consultant to U.S. Office of Education,

University of Wisconsin.
INTRODUCTION

Title VI of the Civil Rights Act of 1964 calls for an end to racial discrimina-
tion in programs which receive Federal financial assistance. Or, as a Florida
news headline put it, "INTEGRATE OR LOSE FADERAL $$."

For public schools of the South the point is perhaps more accurately put
another way. The issue is really whether Southern schools are going to desegre-
gate with-or-without continuing to receive Federal financial assistance. Even
if Federal aids are discontinued, segregated school districts will face the prospect
of private litigation brought on behalf of Negro pupils in the community. And
the 1964 Civil Rights Act increesed the inevitability of desegregation by author-
izing the Attorney General to bring a suit in the name of the United States.

According to Regulation promulgated by the Department of Health, Educa-
tion. and Welfare to implement the nondiscrimination policy of Title VI, school
districts which seek to qualify for future Federal aids must select among three
courses of action :

1. "Form 441" Assurance of mpliance.---This is an unqualified assurance
that no discrimination whatever is practiced within the district. The 441 assur-
ance is largely inapplicable to districts in the 17 States which in 1954 maintained
legally separated Negro and white schools since in only a very few Southern
school districts have the last vestiges of the dual school system been eradicated.
The Office of Education is returning for further information all 441 Assurances
it receives from districts not fully desegregated, and presumably a plan of
desegregation rather than a 441 Assurance will be required of these in order to
comply with requirements of Title VI.

2. Plan for the Desegregation of the School System.The Regulation imple-
menting Title VI will future approvals of Federal aids for a district which
submits to the Commissioner of Education a suitable plan for removing what-
ever discrimination remains in the s cool system. For the bulk of the biracial
school districts of the South the only effective way to continue receiving Federal
aids lies in submitting a plan of desegregation.

3. Court Order for Desegregation of the School System.The Regulation also
authorizes continuation of aids to dist:12ts which are operating under a final order
of a court of the United States for the desegregation of the school system. It
is crucial to note that the order must be one directing desegregation of the school
system ; an order merely directing admission of a few named individuals, for ex-
ample, without otherwise providing for desegregation of the system, will not
suffice. l)espite more than a decade of litigation only a small fraction of the
South's biracial districts were acting under court-ordered desegregation plans
wilful the Regulation implementing Title VI was promulgated.

1.w balance of this memorandum is designed to furnish some guidelines to
school authorities seeking compliance with Title VI. It stresses the points with
which a desegregation plan must deal, illustrates ways in which particular
procedures must be described, and suggests something of the range of choice
open to a school district.

What the memorandum cannot do is guarantee approval by the Commissthner
of Education, It seems clear that no tersely stated or vague plan will be approved.
What must be done in any plan is to spell out enough detail that there can be
general understanding of the situation and problems in the district, of the policies
and procedures designed to deal with the problems, and of the district's 1: ten-
tions to carry out the plan in good faith.

On all these points the burden of persuasion is on local school authorities. Their
plan writ sell itself.
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I. SUNIMARY STATEMENT OF PRESENT RACIAL SITUATION IN DISTRICT SCHOOLS

All plans for desegregation or final court orders submitted to the U.S. Office
of Education for compliance with the Civil Rights Act of 1964 should be ac-
companied by a summary statement describing the racial picture in the district
schools at the time the plan is submitted. Or, as an alternative, the questionnaire
at the end of this memorandum may be used, with the district adding to the ques-
tionnaire whatever further information it believes appropriate.

The reason is that rational appraisal of any desegregation plan is impossible
without a general picture of the circumstances in the district when the plan is
submitted. The questionnaire covers the points needed at a minimum to tell the
story. But if the district intends to make use of geographic attendance zones
or if busing is to be employed, maps and statistics sufficient to show the general
racial characteristics of the proposed arrangement are es. mtial.

Lest there be undue concern that too great a burden is imposed by having to
supply this much information, it should be understood that precise, up-to-the min-
ute statistics are not required. The information needed is the kind that knowledge-
able school authorities are aware of in general terms. It is enough that what is
supplied is what fair-minded school officials believe to be true and what
reasonable men would think necessary to know in order to judge a desegregation
plan rationally.

IL TYPES OF DESEGREGAT'ON PLANS: GENERAL CHARACTERISTICS

Most school desegregation plans evolved since 1954 are based either on geo-
graphic attendance zoning or fredom of choice. Some plans combine features of
geography and choice and occasionally it has been suggested that pupils should be
assigned to scbools according to achievement or ability test scores. While in many
districts pupils are separated according to achievement, ability or vocational in-
terests for some purposes no widespread use has been made of these character-
istics as the basis of plans for desegregation, though presumaLly they would
suffice if opr-ated in good faith without discrimination based on race.

Because geographic zoning and freedom of choice provide the usual basis for
desegregation plans this memorandum concentrates on the features of these two
types.
A. A nignment by geographic zoning

Throughout the country geographic zoning is the prevalent means for assign-
ment of pupils to schools. In the dual systems of the South prior to 1954 separate
(and of ten overlapping) geographic zones were widely used to assign Negro pupils
to Negro schools and white pupils to white schools.

Since desegregation involves doing away with these separate sets of Negro
and white schools, the use of geographic zoning to accomplish this result requires
the establishment of a unitary rather than dual system of attendance zones. Or
put in the form of an example, all elementary schools of the district, whether
formerly Negro or white, would have to be zoned on a single map without any
overlapping of attendance zones.

Plans approved by courts in earlier years introduced unitary zoning on a grade-
a-year or other stairstep basis. The questionable status of grade-a-year plans at
present should give pause to any serious thought about using them and any dis-
trict must weigh carefully the factors discussed in Section VI of this memorandum
as to any discriminatory practices preserved after fall 1965.

For many administrative purposes I he relative simplicity of geographic zon-
ing gives it evident advantages over assignment based on freedom of choke.

It provides a relatively accurate way of forecasting future enrollments and
is a direct method for shifting pupil populations to adjust for overcrowding.

Across the South the courts have uniformly held that assignment by attendance
zones satisfies constitutional requiremmtts for doing awny with dual systems of
schools provided it is not used with the motive of producing racially invidious
results. The fact that school authorities have the burden of explaining away
circumstantial evidence of discrimination means that Pare should he taken to
zone schools in ways MINI minimize MOTHICPA in which suspicions of racial
discrimination are likely to be aroused. And this is not an easy task.

The following examples illustrate situations likely to pause trouble. Oddly
formed zones rai,:e doubts, particularly where they coincide with racial boun-
daries between neighborhoods: indeed any zone lines coinciding with racial
boundaries call for some explanation. Trouble COMPS also from creating optional
attendance zones in racially mixed neighborhoods certainly some special ex-
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planation is called for as to any rule which permits out-ofzone attendance for
residents of some but not all school zones.

Plans using geographic zoning should initially assign all pupils to the school
in their zone of residence. Whatever transfer policies are available for attending
outside the zone of residence should. be open to Negroes and whites alike on the
same terms and by the same means. The provision. sustained for a time in the
courts. for permitting transfers to children who would be in a racial minority
within their attendance zone school or classroom has been struck down as a
device to preserve segregtaion and will not do.
B. Assignment Based on Freedom of Choice

Desegregation plans based on freedom of choice are perhaps no more than
transitional devices that ultimately will give way to unitary zoning. In theory,
freedom of choice is unobjectionable. The practical difficulty is that the choice
open to many may not in fact be free and school authorities who are considering
freedom-of-choice plans have a special responsibility to assure themselves before
they adopt them that the plans can he carried out in good faith. Particularly
is this true where ingrained community custom is likely to result in economic
reprisals or threats to parents and children.

In recent times Federal courts have directed some districts to install unitary
geographic zoning where it was shown that freedom-of-choice plans adopted
earlier failed to affect the dual school pattern. But at present plans based on
freedom of choice appear sufficient to meet the requirements of Title VI. pro-
vided pupils are afforded a choice which is free and unfettered by past or present
practices.

Thus a choice of schools is not free where a prpil is initially assigned to a
school on the basis of race and then Is provided only a limited right to transfer
to another school. For this reaso^ Pupil Assignment Laws alone do not constitute
acceptable plans of desegregation.

Again, a choice is not free WI' re administrative practices within the sci-ool
system make the exercise of choice burdensome by requiring parents either to
go through the ordeal of complex forms or disconifitting interviews. It would also
be an improper burden to require a pupil to register at a place reserved for his
race even though he was subsequently permitted to enroll at a school of his
choice; the answer here is that the pupil should be permitted to apply directly to
the school he desires to attend.

Somewhat different problems are presented in handling tranfsers and re-
assignments of children already enrolled in sehool. One reasonable way to handle
the matter is to have the necessary forms and instructions distributed by the
classroom teachers in the schools the pupils presently attendprovided that
neither the teachers nor other school authorities attempt to influence or pres-
sure in the exercise of choices to be made.

School districts which attempt to combine freedom of choice with geographic
zoning face special problems. Where freedom of choice furnishes the theorefien1
basis for assignment. every pupil in the district should he provided with a
right to shone either a formerly white or formerly Negro school. If overcrowding
results from the choices made. racial considerations cannot he employed 10 reject
those who initially select the school threatened with over-crowding: geographic
proximity to the school should then be employed in determining which choices to
nth-wt. Where such choices are thus rejected. further opportunity should he pro-
vided elicit parent and child to make another choice which eon effectively he
carried ont. In other words. if freedom of choice is to be adopted. geographic
z ruing cannot be employed to prevent an effective choice of either a formerly
white or formerly Negro sehnol.

In light of the ease and convenience of administering geographic attendance
zoning it may be realistic for many districts to employ a combination whin
gradually adds unitary zoning to a desegregation plan which Initially relied
Principally on freedom of choice. For example, unitary geographic zoning could
he employed for initial assignment and re-assignment commeneing with the
lower elementary grades. while a policy of freedom of choice was applied to
the remaining grades of the system. Over a fairly short period of time the
unitary system of zoning would he moved upward through the other grades. sup-
planting freedom-of-choice.

In short. freedomof-choiee plans are probably no more than a transitional
device. Districts. in view (rf this. should give serious thought either to going
directly to unitary systems of zoning or introducing unitary zoning at lower
grade levels from the beginning, expecting to move the unitary zoning upward
to replace the freedom of choice policy first installed at higher grade levels.
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III. DETAILED STATEMENT OF ADMINISTRATIVE PRACTICES: NOTICE

Rational appraisal of a desegregation plan (or a court order for desegregation)
is likewise impossible unless the plan itself sets forth enough detail to dispel
doubts about the manner in which nondiscriminatory policies will be admin-
istered

The written Instructions to School Districts furnished by the Department of
Health, Education and Welfare make two points clear. First, there enTI 1..:t> no
discrimination practiced in desegregated grades as to questions of initial assign-
ment, reassignment or transfer. Second, sufficient advance notice must be given
so that parents can understand how the assignment and transfer rules work and
can take advantage of them effectively.

It is a common reaction among school officials and other local authorities fac-
ing their first school desegregation that disaster will follow if public announce-
ment is made of rules and procedures for making initial assignments and
transfers. The answer to this is that the courts have consistently required clear
and ample notice to be givenand the consequences hare not been disastrous
for communities which have made plain their intention to brook no disorder and
to see to it that the rules are given firm and faithful huplementation.

'A frequent shortcoming of the desegregation plans initially forwarded to
the Office of Education has been the failure to set out in any detail either
the administrative specifics or the content, timing and manner of providing
notice of assignment and transfer rights. Below, for illustrative purposes are
model forms of notice which set out the administrative details for handline
four problems common to every system of schools. The models in question were
designed for desegregation plans based on freedom of choice and would have to
be adapted to fit the particular policy variations within any particular district.
Too, the models would have to be altered to be made applicable to desegregation
plans grounded on unitary geographic zoning.

The point to be stressed here is that every desegregation plan must deal
specifically with providing notice of administrative details respecting initial
assignment, reassignment and lateral transfer. Plar.s which fail to spell out the
procedures and forms of notice for these four situations simply cannot be judged
and thus no favorable action can be taken on them,

The following examples illustrate one way in which matters of notice, initial
assignment, reassignment and transfer may be handled:
A. Pre-Registration of Pupils Planning to enroll in Lowest Elementary Grades

(1) Beginning 1965 (a date at least four weeks before pre-registration
is to commence) and once a week for three successive weeks the announcement
below lc. conspicuously published in two newspapers having general circu-
lation in the district :

PRE-REOISTRATION OF KINDERGARTEN /FIRST GRADE PUPILS FOR FALL 1965

Pre-registration of pupils planning to enroll in kindergarten/first grade (as
appropriate for schools in the district) for the fall 1965 semester will take place
for a period of days, from 1965 through 1965. Under
policies adopted by the Board of Education, parents or guardians may register
pupils during this period at the school of tb 'r choice. At the time of pre-regis-
tration a choice may be expressed for either the nearest formerly Negro school
or the nearest formerly white school. In the event of overcrowding, preference
will be given without regard to race to those choosing the school who reside
closest to it. Those whose choices are rejected because of overcrowding will be
notified and permitted to make an effective choice of a formerly Negro or
formerly white school.

The choice is grantee: to the parent or guardian and the child. Teachers,
principals and other school personnel are not permitted to taivise. recommend
or otherwise influence the decision. Nor will school personnel either favor or
penalize children because of the choice made.

Children not pre-registered in spring may be registered at the whool of their
choice on , immediately prior to the opening of schools for the
fall 1965 semester, but first preference in choice of :4(.11001S will be given to
those who pre-register in the spring period.

(2) Annually after 1965, similar practices will be followed with respect to
registering and enrolling pupils for the first time in the lowest elementary
grades.
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B..411 other pupils newly enrolling in district schools

The Office of the Superintendent will furnish at such times as are appropriateto the parents or guardians of all other pupils newly enrolling in the schoolsof the district the forms and instructions necessary to complete registrationand enrollment at the school of their choice. These instructions for registrationand enrollment of new pupils shall be in writing and shall set forth in detailthe Board of Education policies and procedures for registering and enrollingin the school of their choice (see form of published notice under Part A above).
C. Pupils graduating from elementary and junior high schools

The initial assignment of pupils graduating either from elementary or juniorhigh schools and planning to enroll for the first time in a school at the nexthigher level will be handled in the following manner
All such pupils will he furnished by their classroom teachers on a date fixedby the Superintendent prior to their graduation the appropriate instructions andforms on which their parents or guardians may exereb.e their choice of theschool next to be attended by the pupils. A reasonable time will be provided forreturning the form after it has been distributed and the written instructionsaccompanying the form shall set forth in detail the Board of Education policiespermitting a free choice of the school next to be attended (see form of publishednotice under Part A above). Where no choice is exercised by the parents orguardians within the time fixed, the pupil will be assigned without regard torace to the next higher school, and the instructions furnished parents andguardians shall so state.

D. Lateral Transfers By Pupils To Continue in a School Where CurrentlyEnrolled
Prior to the end of classes for each school year pupils eligible to continue inthe same school will be assigned for the forthcoming year. At a date fixed by theSuperintendent and appropriately in advance of the time that reassignmentfor the forthcoming year is made, all pupils will be furnished by their classroomteachers with appropriate forms and instructions for use by their parents inexercising their right to apply for a transfer of their child to a school of theirchoice for the forthcoming year. Such instructions will set forth in detail theBoard of Education policies respecting transfers without regard to race for theforthcoming year (see form of published notice under Part A above) and willstate that each child will be reassigned to the school currently attended in theevent the right of lateral transfer is not exercised within the time fixed in theinstructions. The instructions may also provide for lateral transfer at othertimes of the year under special circumstances as may be fixed by the Superin-tendent under the Board's direct ioa.

IV. BUSES AND m's ROUTES

Districts which provide busing must make special provision in their plansto make clear that discriminatory practices are removed. In dual school systems
it has been customary in many instances for separate buses to travel the sameroads. one to pick up Negroes for the Negro school and the other to take whitesto a different school. Again, separate bus routes for Negro and white schoolshave operated in some instances to place individual children of either or bothraces under the burden of going to a distant pickup point for their own racewhen a pick-up point for the opposite race was much more convenient.

Such policies and practices, supported with public funds. result in manifestracial diserisnination and if continued can seriously impair the right freely toclmose.a school without regard to race. Desegregation plans must accordinglyspell out in detail the present racial character of busing practices, indicate the
steps which will be taken to create unitary systems of busing available to allpupils without regard to race, and describe the manner in which parents orguardians and pupils will be given notice of the richt to ride buses withoutregard to race.

V. TEACHER AND STAFF DESEGREGATION

Desegregation of teachers and professional staffs is ultimately in the pic-ture. It was characteristic of the legally separated schools that Negro teachers
were assigned to Negro schools, white teachers to white schools. In general thecourts have permitted desegregation of pupils to take precedence over desegre-gation of teachers and staff personnel in the schools. More recently, however,
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courts have been ordering districts to undertake teacher integration as part of
the total job of desegregating.

As the court cases are dealing with the problem, pupils have been permitted
to challenge faculty de,egregation on several grounds. First, pupils cannot be
discriminated against On On- basis of their race and hence pupils have a right
to insist that a teacher not be assighed them on the basis that the teachers
race corresponds to their own. Second, it has been objected that the existence
of all Negro and all white faculties restrains freedom of choice, given tradi-
tional connnunitY patterns. Finally, it is objected that segregated faculties
and teaching staffs are evident vestiges of the dual schools and that a district
cannot be said to have a unitary character until patterns of teaching and stair
desegregation are broken up.

The problem is one which every district must face and start working on.
Every desegregation plan should reveal awareness of the problem and pro-
vide assnrame that steps will be taken to remove racial discrimination in as-
signment of teaching personnel.

VI. RATE OF DESEGREGATION:, now IIANY GRADES TO DESEGREGATE?

It is difficult to advise with certainty concerning the rate at which desegre-
gation must be completed. For one thing, the courts have ordered a speeding up
in districts which first began at slow year-to-year paces. At the sante time the
courts have allowed some districts to break the ice by starting with a shorter
step the first year than will be required thereafter.

Whatever tine rate of completion, any plan of desegregation must sketch out
the steps needed to finish the job. For purposes of funds for the coming year.
however. what happens in fall 1995 is perhaps the most critical single point in
the plan. The IIEW Regulation makes it clear that any plan accepted may lie
reviewed in later years.

some general guidelines may be helpful, however.
Neither Title VI nor the Regulation adopt court rulings as the standard to be

followed by the Commissioner of Education. But under the Regulation the
Omani:4%11)ner must accept court ordered plans of desegregation, and it would
appear unlikely that lie will accept less than required by judicial standards in
passing on voluntary plans.

The '-U.S, Courts of Appeal have nlayed a major role in rationalizing the dif-
ferences among lower court reactions to desegregation plans. In the absence
of more precise indication from the Office of Education the rulings of the Courts
of Appeal probably furnish the best approximate guides at hand. But in looking
to court decisions several things must be borne constantly in mind. First, what
the courts ordered for fall 1964 is not 13t 1y to be the same they will order
for fail 1965; there has been a marked judicial trend toward accel.ting less
delay as the years pass. Second, since the Comtnissioner of Education is free
to reach an independent judgment, lie is certaiuly not bound to follow lower
court rulings which call for the most minimal amounts of desegregation.

Last year, for the opening of schools in 1964, the Court of Appeals for the
Fifth Circuit laid down a general formula for newl:, desegregating districts
which suggested (a) that desegregation had to take place both from the bottom
up and the top down simultaneously: and (b) that a total of four desegregated
grades for fall 1964 was expected. In the Fourth Circuit on the other hand
some Federal courts have insisted upon applying a freedom-of-choice program
throughout every grade level in the first year of desegregation; an illustration
of this policy is found in the case of Stanley v. Darlington County School Dis-
tric reported in 9 Race Relations Law Reporter 1293 (E. District of South
Carolina, 1964.)

It can be said with certainty that no plan will be approved which works ex-
clusively from the to down. It will be essential for approval that there be in
all instances desegregation which begins without restriction in the lowest grade
levels of the school system. To avoid misunderstanding, any district which has
a desegregation program which works from the first grade up must either apply
thk policy to pre - school clinics and kindergartens or state that classes at these
levels are not held.

Each district must carry the burden of justifying any delay beyond fall 1flfl
in completing its desegregation plan. This is true of districts which have yet to
take the first step.

Clearly, the surest course is to melte the desegregation program available
generally to all grades for fall 1035. If less than this is done, desegregation
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should be installed both from the bottom of the system upward and from the
top down. The real question for any district is the extent to which it wishes to
risk disapproval of its plan.

VII. CONSULTANTS AND TECHNICAL ASSISTANCE

Other provisions of the Civil Rights Act of 1964 make available funds to assist
school districts in designing and carrying out plans of desegregation. The U.S.
Office of Education currently retains a group of legal consultants who can be
called on by school districts who request such assistance. State Departments of
Education, in complying with Title VI, agree to provide advice and assistance
to local school authorities in working out desegregation problems and the State
Departments may arrange ways for providing further guidance through the
use of consultants and others. Questions concerning such help should be ad- `-,
dressed to the State Departments of Education or to the Office of Education.

Chairman CELLER. Our next and final witness this morning is Prof.
Alexander M. Bickel, of the Yale School of Law.

STATEMENT OF ALEXANDER M. BICKEL, YALE UNIVERSITY LAW
SCHOOL

Mr. BICKEL. I am sorry I got delayed trying to get out of New Haven.
Mr. Chairman. We were fogged in up there, but I finally made it.

I have a statement which I am prepared to read since it is not too
long,.

T appear at the invitation of the committee, and I am grateful for
this ,,pportunity to express my views. as I consider the issues the com-
mittee has before it to be of the gravest consequence.

In my opinion, the issue raised by House Joint, Resolution 620 and
by most of the related measures that the committee has before it is not
busing. The issues, in my judgment, are constitatienalism, and the very
survival of the basic rule in Brown v. Board of Education.

If, as House Joint Resolution 620 would seem to me to require, race
may not be taken into account in assigning students to particular pub-
lic schools, then the administration of the rule in the Brown case would
be rolled back to the stage before tokenism. It is possible formally to
abolish a system of segregation by simply wiping the I -,ws that en-
forced it off the books. But if that had been all that the Brown decision
demanded, it would have been a rule of constitutional law that made
nothing happen, and that ended by mocking itself. For it is not pos-
sible to uproot the settled practices of a century, or to counteract the
attitudes these practices bespoke, which are still widely held, without
undertaking some reassignment of pupils to particular schools with
a view to the racial composition of the school population.

Moreover, and perhaps most astonishingly, having regard to prin-
ciples of federalism, House Joint Resolution 620 would invoke the
Federal Constitution to forbid voluntary action by local school boards
aimed at alleviating conditions of racial concentration in the public
schools. What business is it of the Federal Government so to limit the
authority of local officials ?

Of the other measures before the committee that have come to my
attention, eight, if I read them correctly, are essentially indistinguish-
able from House Joint Resolution 620. These eight are House Joint
Resolutions 79, 94, 561, 587, 628, 636, 855, and 983. Four others, two
resolutions proposing constitutional amendments, House Joint Res-
olutions 179 and 607

proposing
two bills, H.R. 159 and 5670, are "freedom-



353

of-choice" proposals. Five other suggested constitutional amendments
would, as I read them, constitutionalize the neighborhood school. These
are House Joint Resolutions 30, 43, 600, 854. and 1035.

Now, I think the history of Brown v. Board of Education demon-
strates that freedom of choice as the exclusive principle for imple-
menting the Brown rule-will, with rare exceptions, achieve only token
desegregation, if that, and in many places none at all. As for the con-
cept of the neighborhood, I for one strongly favor it. But I have al-
ways recognized, and again I think the history of the past 17 years
demonstrates, that while in many places. after a certain stage has been
reached, the principle of the neighborhood school provides a satis-
factory ultimate form of organization for a desegregated school dis-
trict, it cannot be the sole principle for the implementation of the
rule in the Brown case at all times and in all places.

The committee also has before it a miscellany of other proposals,
and I will touch lightly on a few. House Joint Resolution 150, pur-
porting to make the establishment and supervision of schools an ex-
clusive State function, if it means anything, means the reversal of the
Brown decision. The same, as I read it, may be said of House Joint
Resolution 1039. House Joint Resolution 75 makes a eommendable
attempt at careful drafting, so as to direct itself, not to desegregation,
but only to attempts to enforce racial balance, by busing or otherwise.
It would be found, however, I think, to be pretty nearly meaningless,
since it would allow busing where it was determined that schools were
established to perpetuate segregation. Busing orders are. of course,
normally based on such a finding. House Joirt Resolution 75 is there-
fore symptomatic, it seems to me, of the inzmperable difficulties of
drafting in this area, to which I shall recur.

House Joint. Resolution 1043 tries to deal excl sively with busing. If
I read it. correctly. it would either forbid Federa courts to order any at
all, which would be wrong, since in some ar,.as 'causing has alway been
employed. and is indispensable if any desegregation is to be achieved ;
or else House Joint Resolution 1043 would be construed not to apply
to decrees implementing Brawn v. Board of Education, and would
be meaningless. House Joint Resolution 579 attempts to constitution-
alize title IV of the Civil Rights Act of 1964; and would have no
greater effect than that statute has had.

I am no partisan of busing for racial balance. I take the Court in the
Brown case to have held that it is unconstitutional, as it is assuredly
wrong and ultimately evil, to force the separation of children in the
schools along racial lines. The question before the country now is, to
my mind. rather a different one. It is whether we think it wise or neces-
sary to force the mingling of children in the schools in proportions
that reflect approximately the ratio of blacks to whites in the total
population of an area.

Busing is inconvenient. What is more important, it runs counter
to a widespread parental desire, which cannot fairly be brushed aside
as mere racism, for a sense of community in the schools. The feeling,
shared I believe by many blacks as well as whites, is that the popula-
tion of a school. while not necessarily lionyreneous. should have a
sufficiently cohesive. majority, to whose aspirations and needs the
school can be responsive. A geographic element enters in since parents
rightly feel that it is physically difficult if not impossible to maintain
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a connection with a school, and make their needs and wishes felt in it,
if the school is 15 miles am ay.

There is evidence that under certain conditions the education of
black children is improved when they are sent froma segregated school
situation into one with white children. But it is highly doubtful that
the attainment of racial balance by busing is the only or always neces-
sarily the most effective way to improve the education of black chil-
dren. Considering the disadvantages that admittedly attend it, busing
is often, therefore, not the wisest measure to adopt. However, since
we are not prepared to close private schools or to incorporate them
into the system, or prepared to restrict the freedom of resi-
dential choice which the middle class enjoys, busing, after all its dis-
advantages have been incared. not infrequently fails to achieve its
end of maintaining racially balanced schools.

So a great deal of the unpopularity of busing seems to me justified.
But-in some areas busing is essential if any desegregation at all is to be
achieved, and in many areas segregation itself was, of course, main-
tained by busing. I would think it wrong, therefore, for Congress by
constitutional amendment to forbid all busing, and thus to hamper the
continuing work of desegregation, just as it nears completion. And
quite aside from recent busing orders, I would think it disastrous to
roll back the desegregation that has been achieved, to undo the great
work of 17 years, which would be the effect of the bulk of the proposals
now before this committee. Nearly all of them would provide in effect,
as I have indicated. that the decision in Brown, v. Board of b:duaation,
while not necessarily to lw reversed, is not to be enforced.

I think, moreover, that it is almost certainly beyond the wit of the
cleverest draftsman to write. in the two or three sentences which are
all the Constitution can possibly be burdened with, an amendment that
would fail to throw the baby out with the bathwater, in the fashion
I have indicated ; an amends mt that would not, that is to say, reach
the catastrophic result of the radical rollback. For the busing problem
varies in myriad ways from one community to another among the
thousands of school districts in the country. A constitutional generaliza-
tion that treats it with the necessary discrimination seems to me beyond
the possibilities of drafting.

But even the most carefully drafted constitutional amendment
would constitute the wrong, the very wrong way to deal with busing.
Precisely because it varies so from place to place and is so local and
time-bound nature, the busing problem is not a suitable subject for
Constitution writing. Our Constitution is not the Internal Revenue
Code, or the Primary and Secondary Education Act of 1972. It is the
place for fundamental substantive, procedural, and structural pro-
visions, suited as John Marshall said for ages to come.

The reply may fairly be made that the courts are dealing with busing
now, and in the name of the Constitution. But that is an exercise of the
equity power, for the time being, to implement the constitutional rule
of Brown v. Board of Education. The courtsand they have, in my
judgment, often acted unwisely in doing soissue specific decrees
conditioned by the variables of one or another situation. What the Con-
stitution itself contains is only the majestic guarantee of equal protec-
tion, on which the gloss of the Brown decision has in my opinion very
properly been placed. Implementation of that guarantee and that de-
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cision by specific decrees from place to place and from time to time,
wise or unwise, is a very different matter than attempting to govern
the problem of busing by a clause in the Constitution itself. Courts
exercise their equity powers on numerous matters of detail. Their
decrees take account of variables. and they come and go. The permanent
Constitution is something else.

Nothing more preposterously out of place than busing has to my
knowledge been proposed for treatment in the Constitution since pro-
hibition and its repeal.. We must not set our foot on the road to trivializ-
ing the American Constitution. by converting it into a code of detailed
regulation, dealing with the grievances of each passing clay, after the
fashion of so many State constitutions, which are then amended semi-
annually and replaced in their entirety every other decade.

But there's yet another reason, as important as any, why an anti-
busing amendment would constitute a grave error. No matter how
carefully drafted, and no matter that antibusing sentiment may come
increasingly to be shared by blacks, an antibusing amendment, pre-
cisely because it deals with busing as a subject of constitutional dimen-
sion, will inevitably be read as a repudiation of Brown, v. Board of
Education, itself. The symbolic significance of the Brown decision
cannot he overestimated, and the same is true of the symbolic signifi-
cance. of any attempt to deal with the consequences of that decision
by constitutional amendment. It would not matter what the precise
language of the amendment says to the legally trained mind. Courts
that order busing purport to be implementing the Brown case. A.
constitutional amendment that forbade busing would be viewed as a
renunciation of Brown.

We live by symbols, said Justice Holmes, and the symbol that Con-
gress would be communicating to the country would be the end of the
second reconstruction, a reprise of the Compromise of 1877. The action
would be inescapably symholic, and no amount of analysis or resort

ito facts could dispel its shock. In my judgment., so to dash the just
expectations. previously raised by the Federal Government, of millions
of people would be an inexpiable act.

Thank you, Mr. Chairman.
Chairman CELLER. Professor Bickel. in your opinion, what effect

would the provisions of House Joint Resolution 620 have on school
districts which are desegrating pursuant, to court order or on a volun-
tary basis?

Mr. Mom,. Mr. Chairman, you will know better than I that there
are ways to attempt to construe out of it.. I have seen some papers that
others gave written that attempt various constructions of it. As I read
it, plainly on its face, with due notice of its intent, and I think I am
in good faith forced to read it that way, it says: Whatever you are
doing as of this moment on the basis of race, voluntarily or pursuant
to court order, stop. So that a school district in Riverdale, Calif., that
may be busing its children under a voluntary plan, I am thinking cf
Tom Wicker's column in the Times this morning, a voluntary plan,
a modest one that is working well, under this amendment it would
have to stop, because it is clearly assigning children to school on the
basis of race.

I know of no desegregation plan anywhere, voluntary or by court
order, which has gone beyondtokenism is too '1 a wordwhich

80-449-72-24
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has gone beyond just tearing some page out of a statute book. which
does not assign children to school by race or which doesn't at the very
least draw district lines with regard to the racial composition of the
student body. So I would think desegregation enforcement would
simply stop dead in its tracks.

Chairman CELLER. Not only would it stop desegregation in its tracks
but you might even have the effect of going furtherrolling back
desegregation to where it was before the Brown decision.

Mr. BICKEL. Certainly. It would be a radical rollback.
Chairman CELLER. So for these 17 years, we would have 1..tbored for

nothing.
Mr. BICKEL. That is the way it seems, Mr. Chairman. I don't speak

for the point of view that thinks busing is the be-all and the end-all
and we ought to take the schools and mix them up. I am not of that
view and I think my public record shows it, but I think this amend-
ment in particular goes well beyond any busing problem that would
bother me. It goes back to Brown versus Board of Education and with-
out reversing it, makes it unenforceable.

Chairman CELLER. You think in some cases busing is not in the best
interest of the community?

Mr. 13icKEL. Yes, sir.
Chairman CELLER. Do you think there might be some guidelines that

might be developed by HEW to relieve that?
Mr. BICKEL. Mr. Chairman, I mentioned in my prepared remarks

the myriad variables that obtain in this field and the enormous diffi-
culty of drafting. You have thousands of school districts across the
country. You have 101 ways of busing to different ends over different
distances from different schools to different schools. One-way busing;
part-way busing. I don't see how anyone in Washington could sit
down and write a code that would regulate that. I think what one can
do .s what Congress in my judgment ought to do, which is to use the

iFederal purse and Federal influence and the sense of Congress to tell
all of these thousands of school districts that busing isn't the be-all
and end-all, that they will be supported by the Federal Government
in alternate measures they might take to improve the education of
children, which presumably is the end result that everybody wants:
that in areas where busing can work well, as in Riverside, Calif., we
are told, that is fine, that is one technique to be used; that in other
areas school decentralization may be the technique to be used that
in yet other areas something quite novel ought to be tried even to the
extent of tuition voucher plans; that programs should be tried for
bringing children of different races together so many times a week
for special kinds of instruction and for special programs, leaving
them for the remainder of their school experience in their neighbor-
hood school.

I think Congress can enlarge the shopping list beyond what the
courts with their limited resources have been shopping from and put
Federal money gild Federal influence behind this variegated, enlarged
shopping list. But in the end you are going to have to let people at
the local level decide what is best for them.

Chairman CEL1 ER. If we address ourselves logically to these varied
proposals and difficulties, do you feel the excitement and the emotion
and hysteria would die down as a result?
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Mr. BICKEL. Mr. Chairman, I am no judge of that. In my experience
with this problem there seem to be cyclical waves of excitement. I
wouici `Iiink the only wise approach is to address the reality of the
school situation over the country, which is not an encouraging one
it is a highly depressing oneand try to affect it, try to do something
about it, try to improve it. When that is done, I think you will find
fewer busing orders issuing from Federal courts because Federal
courts I think act, wisely or not. very often with a sense of despair. A.
lawsuit comes to them out of a district which is a shambles. Children
from poor families and black children are simply not being educated
and the remedy that is proposed is integration and busing. There is
sonic evidence that in some measure integration, in just the right per-
centages, will improve the education of black children. As the court
looks at it, a busing order is the only thing that can issue, because that
is the only thing a court can do to improve a situation. It can't appro-
priate money or order anybody to try new plans. It can't decree that
people be ingenious and inventive in attacking the school problem.
So it orders busing. If Congress tries to alter that situation so that
when a school distriC, is brought before a district judge, it isn't just
a wasteland where nobody is doing anything, but it has half a dozen
programs of one sort or another going all aimed at its poo--- and
black children and all aimed at improving their education, including
where possible, without hurting anybody or hurting the educational
process, some integration.

If a school district comes before a district court in that shape, I
don't think a district judge will say you have to dismantle all of that,
nothing else allowed, and bus. They won't say that. They say bus now
because nothing else is happening.

Chairman CELLER. Can we draw on your acumen and knowledge and
expertise to give us some suggestion as to how we could meet the situa-
tion yon have just described?

Mr. BICKEL. It is very gratifying that you should say so. You may
draw on it. I am afraid if I had a panacea I would be enthroned
some place, in some glorious place. I don't have a panacea.

Chairman CELLZR. The job is thrown in our lap and we need help,
all the help we can get. We think you might be able to help us.

Mr. BICKEL. I would do anything I could, Mr. Chairman.
Chairman CELLER. Will you give some thought to this subject and let

is hear from you?
Mr. BICKEL. I would be delighted to.
Chairman CELLE% We are happy to hear from you today. Are there

any questions?
Mr. HUNOATE. Thank you, Mr. Chairman.
Let's see if I understand. Is it correct to say that the courts are

finding power in the Constitution to order busing in situations in which
it has been ordered?

Mr. BICKEL. Yes: there can be some question whether the busing
decree is a matter of remedy or how far it is a matter ^f substantive
constitutional law, and that might be worth exploring, but essentially
they are.

Mr. HuNGvrE. You think it is inappropriate to place in the Con-
stitution a provision forbidding ordering of such busing?

Mr. BICKEL. Yes, sir.
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Mr. HrNGATE. Would you think that some of these problems might
be reached short of a constitutional amendment, by statute ? For
example, by statute amend the law regarding HEW guidelines and
authority; perhaps regulate the sort of guidelines that could be issued.
Would you tnink that possible by statute?

Mr. BICREL. Yes, indeed.
But my impression. Mr. J-Iungate. is that as of this moment or in

the immediate past, it isn't HEW that has drafted or invented the
heavy busing orders. They come from the court. For example, in the
Richmond case the court rejected a HEW plan and adopted a consoli-
dated busing plan of its own. I have no doubt of the authority of Con-
gress to tell HEW: So far as you are concerned we don't want you
to order or induce or encourage this or that kind of busing.

May I just add what I think would be unwise for Congress to do,
because it seems to me a sort of perverse position to put districts in,
is to say to a district, if a court has ordered you to bus and we know
of no way to get you out from under that order, we will cut off Federal
money. You can't have Federal money in order to compl with a court
order. That seems to me a sort of perverse kind of col,' ring direction
coming a a school district from the Government in Washington.

If a court orders them to ails, T. don't see why they should not have
Federal money to bus with. ';.,,ev are going to have to bus anyway.

Mr, HUNGATE. That bring,: is to another phase of the current prob-
lemthe court's lack of ftitthority to appropriate money. Do we get
close to that, however, in arses such as 'Serrano v. Priest in California
and Federal cases :n linnesotP ard Texas where the courts have set
aside public school financing su,t ems which make expenditure per
pupil (1,pe-d on a school district's wealth? What would you- "omment
be on a court's authority to designate what would be an appropriate
form of taxation?

Mr. BIKEL. I tend not to read those cases for all they are possibly
worth. That is. I try to read them, because I think that is as far as
the authority o: the court ought to be allowed to go, and as far as
they ought to be willing to go, I tend to read them as saying : You
now have on your books a tax system which is inequitable and which
f.-iolates the equal protection clause of the Constitution.

Federal courts F much to State taxation schemes under :he
,...ommerce clause, I G. n't read the sehool tax cases as saying it has got
to be equal m some tlrtt the court can prescribe. I think all it
amounts to is telling, the States: You have to have method of raising
money for schools which puts a floor under all school financing.

Mr. Frequently we see in the courts' opinions references
to title VI, and title IV, and other authority in the Civil Rights Act
of 1964. Would you think it would be possible, again by statute, if
you were seeking to reach this problem, to amend title VI or title IV,
of that act, rather than seek a constitutional amendment?

Mr. BICKEL. Yes; I have to, in candor, tell you that I think the pos-
sibilities of drafting a statutory provisionof course, it is easier in
a statute than in the Constitutionthat will cover the busing problem
as such in all of its varied aspects, that those possibilities are rather
slight.. I think it is simply too varied and complex a problem for any-
body to he able to draft a provision that deals with all of its aspects;
that says it is all right in Riverdale but it is not right in the cir-
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,cumstanzes of Richmond, yet. it may or may not be all right in
. Charlotte-Mecklenburg. You are likely to wind. up with trying for a
criterion by distance, or how much more busing than in the past, or
something of that sort. And that is apt to he a bad fit in a lot of places.
Or else you are going to go for a standard like health, and other ill
effects. That throws it back to the court. No court has ordered busing
yet that says we are ordering it despite ill effects on the children. They
say they are ordering it because it will improve -education. If you
draft a statute that says you can't order busing when it has ill effects,
the court will say, that is fine, and will make the finding that it does
not.

Mr. HIINGATE. Thank you.
Chairman CELLER. Mr. Poff.
Mr. POFF. Thant- ..ou, Mr. Chairman.
Professor, I hear you missed your airplane, and the second bell hav-

ing rune on the quorum call, I am in jeopa .dy *'f missing a quorum call,
ana it is painful because I would like to an exchange of views
with the distinguished witness. But time won't permit. I have
other commitments this afternoon that I must make. I say that by
way of explanation and not as excuse to the chairman or to the witness.
It is just a paLt of life which we must endure, I suppose.

But in the short time that is available, may I ask briefly : In your
view, is the Preyer bill, with respect to which you have some personal
knowledge, constitutional, now that the Swann case has been decided?

Mr. BICKEL. No, sir; in my view the bulk of it is not.
Mr. Porn In your view is the successor to the original Preyer bill

which I understand is on the threshold of making its debut later today
constitutional under the &wenn cases?

Mr. BICKEL. Yes, sir; it is.
Mr. Porr. I wishI could pursue that. TLank you.
Mr. ZELENKO. At this point I think it would be appropriate to i 3ert

in the record H.R. 16484, 91st Congress, and H.R. 1355:2, 92d Con-
givss. the bills first referred to.

Mr. CELLER. The bills will be printed at this point.

[H.R. 19484, 91st Cong., second sess.]

A BILL To enforce the guerantees of the fourteenth amendment with respect to the deseg-
regatio.., of public elementary and secondary schools

Whereas the fourteenth amendment forbids the segregation of children in the
public schools solely on the basis of race ; and

Wh"reas the Congress has the authority and the duty to enforce the fourteenth
uiendtneit t t'Y appropriate legislation ; and

Whereas sution 5 of that amendment is a positive grant of legislative power au-
thorizing Congress to exercic:e its discretion in determining whether and what
legislation is needed to secure the guarantees of the fourteenth amendment:
Now, therefore,
Be it enacted by the Senate and House of Reprenentatives of the United State.:

of Attic ica in Congress assembled, That this Act may be cited as the "National
School I tesegregation Act of 1970.

SECTION 1. (a) The definitions of the terms "public school" and "school board"
contained in section 401, subsections (c) and (d) of the Civil Rights Act of 1964,
shall be applicable to this Act.

(b) Segregation is the separation of children of different races in the public
schools pursuant to provisions of applicable law, or by action of persons exer-
cising administrative authority over the public schools, where such action is in-
tended to achieve the separation of children solely on the limes of race, and has
that effect.
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SEC. 2. (a) Any student in any public school shall have the right at the be-
ginning of any school year to transfer from a school to which he has been
assigned or would in the regular course be assigned, in which his race is in a
majority, to a school in which his race is in a minority : Provided, That the exer-
cise of such right may be postponed for a reasonabl period of time while the
most rapid feasible effective measures are taken to . .eviate conditions of over-
crowding in the school to which transfer is requested And provided further,
That the school to which transfer is requested offers education in the grade
equivalent to that from which the student transfers.

(b) Transportation which may be required to effectuate the right of transfer
under this section shall be provided at public expense.

(c) Any person or persons alleging that the right established in subsections
(a) and (b) of this section has been denied to him or her individually or to a
class of which he ei she is a member. or the Attu' ney General, if he has reason-
able cause to believe that any person or class of persons have been denied
such right, may bring a civil action in the appropriate district court of the
United States for equitable relief, including an application for a permanent
or temporary injunction, or other order.

(d) In any action commenced under this section, the court shall allow the
moving party or parties, other than the United States, a reasonable attorney's
fee as part of the costs, if such party or parth prevail in the action.

SEC. 3. Where there are students of a particular race, color, or national origin
concentrated in certain schools or -lasses, school boards shall insure that these
students are not denied equal educational opportunities by practices which are
less favorable for educational advancement than the practices at schools or
classes attended primarily by students of any other race, color, or national origin.
Examples of disparities between srch schools and classes which may constitute
a denial of equal educational oppor& nities include- -

(A) comparative overcrowding of classes, facilities and activities;
(R) assignment of fewer or less qualified teachers and other professional

staff ;
(C) provision of less adequate curriculums and extracurricular activitit.s:

or less adequate opportunities to take advantage of the available activities
and services;

(D) provision of less adequate student services (guidance and counseling,
job placement, vocational training, medical services, remedial work) ;

(E) assigning heavier teaching and other professional assignments to
school staff ;

(F) maintenance of higher pupil-teacher ratios or lower per pupil ex-
penditures ;

I G) provision of facilities (classrooms, libraries, laboratories, cafeterias,
athletic, and extracurricular facilities), instructional equipment and sup-
plies. and textbooks in a comparatively insufficient quantity ;

(11) provision of buildings, facilities, instructional equipment and sup-
plies', and textbooks which, comparatively, are poorly maintained, outdated,
temporary, or otherwise inadequate.

SEC. 4. (a) All persons exercising administrative authority under the laws
of a State or of the United States over public schools have the affirmative duty
to eliminate segregation or any other discrimination based solely on race in
public schools subject to their authority, and to correct the present effects of
past segregation or other discrimination based solely on race.

(b) A oublic school is organized and administered in compliance with the
Constitution and laws of the 7"nited States when all persons exercising admin-
istrative authority over it

(1) have in good faith discharged their affirmative duty under subsection
(a ), provided that the question tf good faith shall be treated as a question
of feet by courts of the United States adjudicating suits brought under
the Constitution or laws of the United States. and by duly authorized offi-
cers of the United States implementing title VI of the Civil Rights Act
of 1964, and shall be decided by them, having regard to the criteria set
forth in this Act ; and

(2) have insured that the school system or systems subject to their au-
thority are unitary ochool system, as defined in section 5 of this Act.

SEC. 5. For the purposes of ;his Act
(a ) The term "lint ry sch of system" moans one in which

(1) requirements of section 2, subsections (a) and (b), and of sec-
tion 3 of this Act have been met ;
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(2) school activities are open to all pupils and faculty and staff, without
segregation or at* (Alter discrimination based solely on race

(3) subject to the provisions of section 2 of this Act. each child attends
the school nearest its place of residence. or the ratio of racial minority to
racial majority pupil population in each school is within 50 per cent= to
150 per eentuni of the percentage representing the proportion which the
number of students of a minority race bears to the entire pupil enrollment
in a system administered by a school board, where the geographical bounda-
ries of the system are themsels es not determined on the basis of racial
considerations of any sort

Provided, however, That variances from a policy of assigning each child to the
school nearest to his place of residence may be made

( A ) to the extent necessitated by variations in the availability of pro-
grams suited to the needs of the child, school capacity, traffic conditions,
and other considerations of ease of access ;

(f1) pursuant to measures put into effect by a school board or other per-
son:, exercising authority over public schools under the laws of a State, the
District of Columbia, or a territory of the United States, Is here such meas-
ures are intended to achieve better racial balance in the school population,
and have that effect ; and

(C) pursuant to measures put into effect by a school board or other
persons exercising authority over public schools under the laws of a State
or of the United States, where such measures are intended to prevent the
resegregation of a school, and have that effect.

(b) Variances provided for in paragraph (3) (A) of this section shall be
lawful only if they result in the assignment of children to public schools or
within such schools without regard to their race. Variances provided for in
paragraphs (3) (B) and (3) (C) shall be lawful only if they form part of policies
pursued in good faith to achieve better racial balance or to prevent resegregation.
The question of good faith shall be treated as a question of fact by courts of
the United States in the course of adjudicating suits brought ander the Constitu-
tion or laws of the United States, and by duly authorized officers of the United
States implementing title VI of the Civil Rights Act of 1964: Provided, however,
That school boards or other persons exercising authority over public schools who
shall put into effect variances intended to prevent resegregation shall have the
burden of proof in showing their good faith int.:;:lion to do so.

SEC. 6. (a) Any person or persons alleging, or the Attorney General if he has
reasonable cause to believe, that any policy or measure, adopted by a school board
or other person or persons exercising administrative authority over a school
or schools in a system which is other ise nnitary one, was intended to achieve
the separation of children solely on the basis of race, and has had that effect,
may bring a civil action in the appropriate United States district court for
equitable relief, including an application for a permanent or temporary injunc-
tion, or other order. The court shall rescind such policy or measure, and shall
order affirmative action to be taken to cure present effects still directly attribut-
able as haring been caused by such policy or measure.

(h) In any action commenced under this section, the court shall allow the
moving party, other than the United States, a reasonable attorney's fee as part
of the costs, if snch party or parties prevail in the action.

(c) Any policy or measure found by an officer of the United States duly au-
thorized to impleilent title VI of the Civil Rights Act of 1064, to give rise to a
cause of action under this section, shall be found by him to be a violation of said
title VI, even though suit has not been brought in a court of the United States
mule: this section. The violation shall be deemed to have terminated upon appli-
cation the school board, or other person responsible, of the remedy that a
court would apply under subsection (a) of this section.

I 11 R. 13552, 0241 Cong., second sess.1

A BILL To provide for affording equal educational opportunities for students in the
Nation's elementary and secondary schools

Be chaeted by the Senate and House of Representatives of the United States
of Amer :a in Congress assembled, That this Act may be cited as the "National
Educational Opportunities Act".
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STATENIENT OF FINDINGS

SEC. 2. The Congress finds that
(a) The time is at hand when substantially all school systems administered or

directed by local educational agencies wilt, in compliance with the Constitution,
have become unitary.

(b) As the demography of the Nation continues to change, local educational
agencies are not required by the Constitution to make year-by-year adjustments
of the racial composition of student bodies, once the affirmative duty to desegre-
gate has been fulfilled and racial discrimination through official action :n public
schools has been eliminated, In the absence of a showing that eitner a local
educational agency or another agency of a State has deliberately attempted to
fix or alter demographic patterns to affect the racial composition of the schools,
further Federal intervention to secure performance of the affirmative constitu-
tional duty to desegregate is not called for.

(c) Throughout the Nation inequality in education opportunity persists for
children from minority groups and from low-income families, ar4 the educational
results achieved with such children are often below the results achieved with
children from other racial and socioeconomic backgrounds.

(d) Throughout the Nation minority group children and children from low-
income families are often concentrated iu schools in which they form a majority
of the student population.

PURPOSE

SEC. 3. It is the purpose of this Act:
(a) To improve and to equalize the results achieved by elementary and

secondary education throughout the Nation.
(b) To encourage, where possible consistently with the objectives stated in

subsection (a) of this section, the elimination of the concentration of children
from minority groups and low-income families in certain schools.

(c) To prevent, when possible consistently with the objectives stated in sub-
section (a) of this section, the resegregation of schools after desegregation has
been achieved.

(d) To eliminate any educational ill effects resulting from the concentration
of children from minority groups and from low-income families in schools where
such concentration persists.

TITLE ILOCAL RIGHTS AND RESPONSIBILITIES

RIGHT TO TRANSFER

SEC. 101., (a) (I) Subject to paragraph (2), any student in any public school
shall have the right, at the beginning of t.ni .,chool year. to transfer from a
school to which he has been assigned or would in the regular eonrse be assigned
and in which his race is in ;t majority to a school in which his race is a
minority, if the school to which transfer is reqnested offers education in the
grade equivalent to that from which the student tr.insfers.

(2) A local educational agency may postpone a student's privilege to exercise
the right granted by subsection (a) for a reasonable period of time while the
most rapid feasible effective measures are taken to alleviate conditions of over-
crowding in the school to which transfer is requested.

(b) Transportaticn which may be required to effectuate the right of trans-
fer under this section shall be provided by the local educational agency.

(0) Any person or persons alleging that the right established in subsections
(q) and (1) of this section has been Conte(' to him or her individually or to
a class of which he or 811C is a member. or the Attorney General, if In, Ims rea-
sonable cause to believe that any ev in or ChM of persons Have been denied
such right, may bring a civil action ia the appropriate district court of the
United States for equitable relief. including an application for a permanent
or tonillomry injunctbm, or other order.

(d) In any action commenced under this section. the emit may allow the
moving party or parties, ogler than the United States, a reasonable attorney's
fee as part of the eosts, if such party or Nudes previa! in the action. Where
the prevaiHng party is tLe den %dant, the court may allow such prevailing party
a reasonable attorney's fee as pert of the cost upon a finding that the proceed-
ings were unnecsssary to bring about compliance.
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EQUAL EDUCATIONAL OPPORTUNITIES

SEC. 102. (a) Where children from minority groups are concentrated in cer-
tain schools, local educational agencies shall insure that these students are not
denied equal educational opportunities by practices which are less favorable
for educational advancement than the practices at schools attended primarily
by students of any other race, color, or national origin. Examples of disparities
between such schools w :eh may constitute a denial of equal educational oppor-
tunities include

(t) comparative overcrowding of classes, facilties, and activities;
(2) assignment of fewer or less qualified teachers and other professional

staff ;
(3) provision of less adequate curriculums and extracurricular activities

or less adequate opportunities to take advantage of the available activities
and services;

(4) provision of less adequate student services such as guidance and
counseling, job placement, vocational training, medical services, remedial
work ;

(5) assigning heavier teaching and other professional assignment to,
school staff ;

( 6) maintenance of higher pupil-teacher ratios ;
(7) provision of facilities (classrooms, libraries, laboratories, cafeterias,

athletic, and extracurricular facilities), instructional equipment and sup-
plies, and texawoks in a comparatively insufficient quantity; and

(S) provision of building, facilities, instructional equipment and sup-
plies, and textbooks which, comparatively, are poorly maintained, outdated,
temporary, or otherwise inadequate.

(b) No local educational agency shall adopt any policy or measure which is
intended to achieve the separation of children on the basis of race, and has
that effect.

(c) The Secretary shall issue regulations further setting forth measures to be
taken by iocal educational agencies to come into compliance with this section.

LAWSUITS

SEC. 103. (a) Any person or persons alleging, or the Attorney General if he
has reasonable cause to believe, that any policy or measure of a local edueatior 11
agency violates section 102 or this Act, may bring a civil action in the appropriate
United States district court for equitable relief, including an application for
a permanent or temporary injunction, or other order. If the court finds that such
policy or measure exists, it shall order the rescinding of such policy or measure,
and shall Order affirmative action to he taken to cure present effects caused by
such policy or measure.

(b) in any r cti on commenced under this section, the court may allow the
moving party, other than the United States, a reasonable attorney's fee as part
of the costs. If such party or parties prevail in the action, Where the pre-
vailing party is the defendant, the court may allow such prevailing party a
reasonable attorney's fee as part of the cost upon a finding that the proceedings
were unnecessary to bring about compliance.

(c) Any policy or measure which violates section 102 shall also be derzied
to constitute a violation of section 601 of the Civil Rights Act of 1964, whether
or not a civil action with respect to such violation has been brought under this
section.

TITLE II STATE RESPONSIBILITIES

STATE PLAN

Sec. 201. (a) Each State shall prepare and submit to the Secretary for his
approval, in accordance with regulations issued by him a plan to carry out the
purpose of this Act as stated in section 3.

(b) The Plans of Virginia and Maryland shall take account of the areas of
the District of Columbia nearest to each and shall be worked out in consultation
with the local educational agency of the District of Columbia.

ADVISORY COUNCILS AND COMMITTEES

S%C. 202. The plan submitted by each State shall provi'e for
(a) the establishment of a State advisory council which shall be appointed

by the Governor and which shall.
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(1) include as members businessmen. educators. parents, and repre-
sentatives of the general public. and shall be so constituted that parents
of children attending public schools constitute at least a majority of
such membership, and that parents of children from minority groups
are represented in an approximately proportionate number to the num-
ber of minorik. group children in the school age population of the State;

(2) advise the State educational agency on the development of and
policy matters arising in the administration of the State plan sub-
mitted pursuant to this title : and

(3) prepare and submit through the State educational agency to the
Secretary an annual evaluation report accompanied by such additional
voninientS of the State agency as it deems appropriate, which evaluates
the progress made in that year by the State in achieving the purpose
of this Act ; and

(b) the es,ablishment of local advisory committees which shall
(1) include as members parents of children attending public schools,

and shat be so constituted that parents of children from minority
groups are represented in an approximately proportionate number to
the number of minority group children in the school age population of
the local educational agency : and

(2) adviQc the local educational agency on its participation in the
State plan.

PROVISIONS OF THE PLAN

SEC. 203. The plan suhmitted by each State shall
(a) be submitted to the Secretary by June 30. 1973 ;
(b) be developed in consultation with local educational agencies and the

State advisory eouneil;
(c) (1) define goals consistent with the purpose of this Act as set forth

in section 3 and provide for attaining such goals by a date approved by the
Secretary. but in no event later than August 30. 1983:

(2) include specific means for attaining such goals, which means may
Include such features as.

(A) drawing children from the core city into outlying, suburban
sehnols:

(11) red-awing zone boundaries, pairing and clustering schools. estab-
lishing educational parks and magnet schools :

(C) providing professional and paraprofessional staff for guidance,
counseling. and speefal service?: to minority group ehildren in new en-
vironments to which they may he assign r 1, or may have transferred:

(D) expanding or alterinr facilities to accommodate students trans-
ferred to new schools:

(E) public education efforts and other community activities in sup-
port of new plans, programs, or projects;

(F) work study programs for junior high school et.ldren in need
of linaneial assistance to complete their education;

(G) developing and implementing interracial education programs and
projects involving the joint participation of minority group and non-
minority group children attending different schools, pub'''. or private.
including extracurricular activities and cooperative exchange or other
arrangements between schools within the same or different school dis-
tricts:

(H) remedial and other services to meet the special needs of tinder-
aellieving children. 'minding development and employment of new in-
structional techniques and materials;

(T) decentralization and diversification of clusters of public schools
under community eontrol, but only upon decision by majority vote in
the community. and only if the principle of voluntarism is observed
so that communities are self.defining, and families that do not wish to
form part of community control system are supported in transfe:ring
their children out ;

(J) tuition voucher projects for use in public and private nonprofit
schools;

(d) assure that in eaeh year of operation of the plan substantial progress
will be made toward meeting the purpose of the Act;

(e) specify how additional State flnaneial assistance will be made avail-
able to local educational agencies undergoing desegregntion pursuant to a
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court order, a plan approved in accordance with title VI of the Civil Rights
Act of 1964, or an order issued by a State agency or official of competent
jurisdiction;

(1) specify how programs now funded under the Elementary and Second-
ary Education Act of 1965, or any other federally funded program fur edu-
cational enrichment or desegregation assistance, are fitted into and coordi-
nated with operation of the plan ;

(g) specify the procedures to be used by the State educational agency in
coordinating the efforts of the local educational agencies desegregating (as
specified in subsection (e) or voluntarily integrating) ;

(h) specify what procedures will be used by the State educational agency
to assume control (after proper notice and an administrative hearing) of
local educational agencies where the State agency finds a clear and sys-
tematic pattern of the downgrading of public education by the local educa-
tional agency ;

(i) specify ut...t procedures will be used by the State educational agency
for involving on an equitable basis children enrolled in private nonprofit
schools in the programs funded under this Act to the extent that their
participation will assist in achieving the purpose of the Act ; and

(j) assure that the State educational agency will require each local edu-
cational agency to report to it annually on its implementation of the State
plan. and that the State agency will report annually to the Secretary on
the States overall implementation of its ',tan.

GRANTS

SEC. 204. (a) (1) There are authorized to be appropriated for carrying out this
title not in excess of $100,000,000 for fiscal year 1973. and not in excess of
$500.000,000 for fiscal year 1974, and each fiscal year thereafter.

(2) The Secretary shall allot 80 per centtun of the sums appropriated under
paragraph (1) for a fiscal year among the States so that the amount allotted to
each State bears the same ratio to such SO per centum of such sums as the
aggregate number of minority group children aged five to seventeen, inclusive,
in such State bears to the aggregate number of such children in all the States.

(b) From the sum allotted to ee.ch State for fiscal year 1973, the Secretary
may make a planning grant to the State educational agency and supplementary
planning grants to other public and private agencies assisting the Sint° agency,
to enable such State to prepare, and prepare for carrying out, its State plan.

(e) Fromm the sum allotted to each Sts.te for fiscal year 1974, and each succeed-
ing fiscal year, the Secretary may make grants to the State educational agency
for programs to implement the approved State plan.

(d) All sums appropriated under the Elementary and Secondary Education
Act of 1965, and all other Federal funds appropriated under programs for edu-
cational enrichment or for desegregation assistance shall be allotted to imple-
ment the approved plan.

(e) From the 20 per centum of the appropriations under subsection (a) (1)
not allotted among the States pursuant to subsection (a) (2) for a fiscal year.
the Secretar} may make grants to. or contracts with, any puhlic or private
agencies which may assist in achieving the purpose of this Apt.

(f) No funds granted under this title may be used to supplant State or local
educational funds being expended, or that would have been expended, absent
the grant, in r for public schools or to assist any private school directly

AD qINIS711ATION OF GRANTS

SEC. 205. (n1 The Secretary shall approve any State plan which meets the
requirements of section 203. and shall not tinnily disapprove any such plan with-
out first of ordit,g the agency administering the plan reasonable notice and an
opportunity for .1 hearing.

(b) Whenever the Secretary, titer reasonable notice and opportunity for a
hearing

(1) disapprovem a plan pursuant to subsection (a ). or
(2) finds:

(1) that no plan has been submitted by a State,
(ill that a Stall plan approved order subsection (al has been so

changed that it no longer complies with the requirements o: section 203,
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(iii) that in the administration of such a plan there is a failure to
comply substantially with any such provisions, or

(iv) that a grantee is in violation of section 204(f),
the Secretary shall notify the grantee that further payments will not be made
to the grantee under this title, under title I of the Elementary and Secondary
Education Act of 1905, or under title III of the Elementary and Secondary Edu-
cation Act of 1965 or any other educational enrichment or desegregation assist-
ance program (or, in his discretion, that further payments will be limited to
grantees or programs not affected by the failure) until he is satisfied that there
will no longer be any failure to comply. Until he is so satisfied, the Secretary
shall make no further payments under such titles (or shall limit payments to
grantees or programs not affected by the failure).

JUDICIAL REVIEW

SEC. 206. (a) If any State is dissatisfied with the Secretary's final action with
respect to the approval of its State plan under section 205(a) or with his final
action under seellon 205(b), such State may, within sixty days after notice
of such action, tile with the United States court of appeals for the circuit in
which such State is located a petition for review of that action. A copy of the
petition shall be forthwith transmitted by the clerk of the court to the Secretary,
The Secretary thereupon shall tile in the court the record of the proceedings on
which he based his action, as provided in section 2112 oI title 28, United States
Code.

The findings of filet by the Secretary. if supported by substantial evi-
dence. shall be conclusive; but the court. for good cause shown. may remand
the case to the Secretary to take further evidence. and the Secretary may
thereupon make new or modified findings of fact and may modify his previous
action, and shall certify to the court the record of the further proceedings. Such
new or modified findings of fact shall likewise be conclusive if supported by
substantial evidence.

(c) The term "local educational agency" means a public board of education or
to set it aside. in whole or in part. The judgment of the court shall be subje-1
to reviw by the Supreme Court of the United States upon certiorari or certi-
fication as provided in section 1254 of title 28. United States Code.

TITLE IIIGENERAL PROVISIONS
DEFT Y ITION S

SEC. 3(11. For purposes of this Act
( a r Tae feign "minority group" means Negroes, American Indians, Spanish-

surnamed Americans. and Orientals.
00 The term "low-income family" means a family with an annual income of

less than 83.000.
(c) The term "local educational agency" means a public board of education or

other public authority legally constituted within a State for either administra-
tive control. or direction, of public elementary or secondary schoc.s in a city,
county. township, school district, or other political subdivision of a State. or
such combination of school districts or counties as are recognised in a State
es an administrative agen0 for its public elementary or secondary schools, or
a combination of local educational agencies.

l(1) The term "nonprofit" as applied to an agency, organization, or institu-
tion mean% an agency, organization. or institution owned or operated by one
Or more nonprofit corporations or associations contributions to which are de-
duetible uu.dar section 170(10 (1) ( ) (ii ) of the Internal Revenue ('ode and no
part of the net earnings of which inures, or may lawfully inure, to the benefit
of any private shareholder or individual.

(e) The term "school" means a school which provides elementary or secondary
education, as determined ureser State law, except, that it does not include any
education provided beyond grade 12

(f) The term -Secretary" means the Secretary of Health, Education. and
Welfare.

The term "State educational agency" means the State board of education
or of her agency of officer primarily respoi %ible for the State super% ision Of
public elementary and secondary schools. or, if there is no such officer or agency,,
an officer or agency designated by the Governor or by State law for this purpose.

(10 The term "State" means one of the fifty States or the District of Columbia.
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EVALUATION

SEc. 302. Such portion as the Secretary may determine but not more than 1
per centum, of ally appropriation under this Act for any fiscal year shalt be
available to him under section 204(e) for evaluation (directly or by grant or
contract) of the programs, activities, and projects authorized by this Act.

NATIONAL ADVISORY COUNCIL

SEc. 303. (a) There is hereby established a National Advisory Council on Edu-
cational Opportunities, consisting of fifteen members appointed by the President,
which shall

(1) advise the Secretary with respect to the operation of the plans au-
thorized and required by this title, including the preparation of regulations
and the development of criteria for the approval of applications; and

(2) review the operation of the plans.
(b) The Secretary shall submit an estimate under the authority of section

401(c) and part C of the General Education Provisions Act to the Congress
for the appropriations necessary for the Council created by subsection (a) to
carry out its functions.

Mr. ZELExko. Professor, there have been some proposals to strip
Federal courts of the power to issue remedial orders where Constitu-
tional violations are found. I know you haven't examined those in de-
tail, but would you comment on either the wisdom or validity of an
effort. by statute, to strip a Federal court of its equity power to-tinedy
constitutional deprivations?

Mr. l3tcHEL. Certainly. I have seen the text as reported in the news-
paper, of the Griffin amendment that failed in the Senate. That is a
proposal of that sort and seems to be the clearest and plainest.

As you know, that is a sort of challenge to tl'e Court that it has not
had thyewn at it since Reconstruction. At that time, the Court suffered
the challenge, sufferer this kind of toying with its juristii.lion. At that
time also the Court was at the, lowest, point of its prestige and power
in its entire history. I think most people who have thought about this
problem. I think particularly the late Prof. Henry Hart, who wrote
perhaps the best article there is on the problem, came to the conclu-
sion that the constitutional provisio in article III, which allows Con-
gress to regulate time jurisdiction of the Federal courts. could not be
read to mean that Congress can go and pick and choose as in this pro-
posal, as in the Butler bill a decade ago, pick and choose one or another
doctrine that the Court has handed down ehich Congress may not
like and reverse it in effect by regulating the jt :isdiction.

And the reason I come to that conclusion is that we would be left
with an insoluble logical contradiction in the Constitution. Marbury v.
Madison, the case that. established judicial review, would no longer
make any sense. You would take all of the arguments Marshall makes
there for establishing judicial review and turn them around.

Marshall says you have to have judicial review because otherwise
the Constitution would have created legislative supremacy. It would
have given to Congress power which is unlimited. If Congress can
by jurisdictional statute reverse judicial judgments anytime it wants
to, then the power of Congress is unlimited, and then Marbury v.
Madison, doesn't mean anything.

So the conclusion student? of this subject have reached is that the
provision in article III must be read to mean that Congress without
reference to a particukr decision that may have been made yesterday
or the day before, regulates the jurisdiction of Federal courts by
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large subject matter grants, as of course Congress has done. and if
that is the meaning of that provision in the article, anything beyond
that is an unconstitutional incursion by Congress, contrary to Marbury
v. Mad ison, in to the authority of the Court. That is the view I hold,
and I think that is the best or weight of opinion, as we used to say in
law school, and that would mean that the Griffin amendment would
be declared unconstitutional.

Mr. 74ELENRO. Thank you. Professor, the courts have also reviewed
simple mtibusing statutes. Last year, the Supreme Court, in two
opinions, specifically held that racially conscious assignment of pupils
is an essential tool to desegregate schools. For nonlawyers, and perhaps
many lawyers as well, it is difficult to grasp or agree with the notion
that in order to overcome segregation, it is necessary to make racial
assignments. The way it is put sometimes is, if it was wrong to assign
pupils on a racial basis for the purposes of segregation, it is also wrong
to assign pupils on the basis of race for the oirpose of desegreg.6-ifr.

Would you comment about this apparent paradox in the law today
Mr. BICKEL. Well, you may recall the first lower court ruling after

Brown v. Board of Education, by Judge Parker in North Carolina. in
which he said the Supreme Court has ordered desegregation and has
not ordered integration, and that means we can no longer use the
law to separate children, and that is that. Since what you are dealing
with is not only law, but here, as so often, law which expresses the
custom and longstanding judgment and desire of the community, you
take the law away and the situation has not altered a bit. That is
what we very soon perceived in the administration of the Brown
rule. No equity court need ever sit around and see the law mocked in
that fashion. An equity court has power to enforce its decrees and to
use whatever remedies are necessary for the enforcement of its de-
crees. It soon became evident that tl only possible way in which
you could counteract what -F:as benef the law and what the law
presupposednamely, the custoLa of that communitywas to actu-
ally take children and by decree require their being put together in
classrooms. I think that is self-evident as an experiential judgment,
and the view that it is wrong to use race either way is what Justice
Cardozo would have called an lea carried to a dryly logical extreme,

mal:es no sense in practice.
That is not to say that you may not, that a court should not indeed.

after it has dismantledphysically dismantleda Lgregated system
sufficiently by bringing black and white children together in a number
of situations, that it should not at that point say, fine, this is an uni-
tary system. It seems to me the next step, which is requiring every
classroom to reflect tac proportions of the races and p,pulations at
large, is a next step. That is a separate proposition. One may believe
in that or one may not. That is no longer enforcing the Brown case.

Chairman CELLER. In antitrist law, you have an analogy. In break-
ing up a conglomerate corporation, a court could allow the corporation
to keep one entity and require it to spin off another entity. That is done
through the court's broad equity power.

Mr. BICKEL. Certainly. You could have held the American To-
bacco Co. in violation of the Sherman Act and said, separate out the
lour companies, and the same people vould have kept owning the
same companies, and you would have made nothing happen. So
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despite the fact that the Sherman Act says nothing of shares of
stock, what the court did was to tell them to divest themselves of
shares of stock.

Mr. ZELENKO. I gather you read House Joint Resolution 620 as
prohibiting not merely racially motivated transportation of pupils
but any racially conscious techniqueassignment of pupils to
schools, 'pairing f schools, selection of school sitesany of Clue
methods

Mr. BICKEL. It doesn't say transportation, it doesn't say only
assignment. It says no schoolchild shall be assigned or required to
attend a particular school by zoning, by pairing, by rezoning, by
consolidating a district by private action. If the school board

Mr. ZELENKO. Professor, House Joint Resolution 620 doesn't refer
specifically to State action. It as that "no student shall be assigned
on account of race." Would a freedom-of-choice plan be permissible
under House Joint Resolution 62O? Could the language of that
amendment be read to prohibit so-called de facto segregation?

Mr. BICKEL. I think one can, I nearly said play, with the language
in that way, I don't mean that, but I think one can do that possibly
with the language., I try to read it straight, you might say. And I read
it instinctively. as one familiar with the Constitution into which it
would come. The Constitution in which it could come contains a due
process clause and contains elsewhere the idea of State action. I would
think the instinct of a court would be to say anything that a school
board does may not depend on race. So far as some private school is
concerned there, since you face a due process question the minute you
approach that, we would construe the amendment as not applying. If
it is a freedom-of-choice option where the school board accepts the
choice of the individual, I would think that could very well be as-
similatel to State action because it is the school board which makes
the final assignment.

Mr. ZELENKO. It conceivably could be prohibited if the choice was
made on the basis of race.

Mr. BICKEL. Yes.
Mr. ZELENKO. In other words, a reasonable construction of House

Joint Resolution 620 is that parental choices made to keep children
in their own neighborhood if motivated by racial considerations, could
well be struck clown under tis-, terms of House Joint Resolution 620.

Mr. Bicictn. Yes; I think that is not at all impossible.
Mr. ZLLENKO. In that sense, the amendment would be self-defeating.
Mr. BICKEL. If I read it that way. it certainly would.
Mr. PoLx. Mr. Chairman, I would like to ask a few questions of the

witness.
Professor, where does Judge Parker's distinction between integra-

tion and desegregation stand in the law today?
Mr. BICKEL. As made by him, and for purposes made by him, it

no longer obtains. As made by him, it said this: It said if you stop
using the force of law to keep children separate, you have SA 'd
Brown. And, of course, that has not been the law for 10 or 15 ye.. .f
you take and read other things into the words, so that you read nis
proposition to mean the ConstitutiolA does not require integration in
the sense of racial balance, then as I read it, it stands this wry. Under
Swann, you don't have to achieve racial 'valance, but you have in a
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previously segregated district to achieve as much integrationthat is,
as many situations of children of different races mixed togetheras
possible. And what is possible is left to the district judge, but he is
clearly told that he has to push pretty hard. The court chose not to
call that integration. It calls that still desegregation.

I suppose the reason for that is that it has clearly not applied it
yet, the Supreme Court has not, in situations where you did not have
segregation by law previously.

Mr. POLK. Professor, the 1964 Civil Rights Act made a distinction
between desegregation and overcoming racial imbalance. Using that
vocabulary, do you know of any Federal court cases where the court
has ordered busing merely to overcome racial imbalance?

Mr. BICKEL. That is a difficult question. I know of cases where a
court has foundthe Richmond case meets that description in some
measure 'Ind other cases dowhere a court has enabled itself to find
de jure segregation by pointing to the racial imbalance resulting from
factors other than the action of the school board. The upshot is a find-
ing of de jure segregation and then a desegregation order, so that
formally you don t 'ye the court saying, I am ordering you to bus
because it is your coustitutional duty to overcome racial imbalance.
But, in fact, the court is saying, I am ordering you to bus because the
racial imbalance I found you to be in is unconstitutional. The differ-
ence is paper thin.

Mr PorK. In the Richmond case, did the court also find that racial
imbalance was intentionally contrived by governmental action?

Mr. BICKEL. But not by action of the school board. The Richmond
opinion is a conglomerate of a lot of things, and it is difficult to read
it and separate out the strands. But to the extent that he relies on
racial imbalance as a factor, he is quite clear in saying that it is the
result of housing policies, of the policies of real estate boards and of
rea ltors, a mixture of private and public, semipublic, quasi-public
initiatives, most of them not attributable to the school board.

If that is so, there is unconstitutional racial imbalance in, I daresay,
every community in this country.

Mr. PoLK. Of course, the 14th amendment did not prohibit racial
discrimination solely by school boards. It takes into account all State
agencies.

Mr. BICF.EL. Yes, but on the other hand, the 14th amendment does
not tell you that if you find discrimination in housing, you have to
integrate the schools. There is a problem. I am not saying it is a con-
ceptually untenable proposition by any means, or that the 14th amend-
ment would not bear the construction that because you had what FHA
used to do within the memory of men now si4-4-ing around the table, and
that you had various State practices and Ea forth, which resulted in
housing segregation, and you superimposed upon that a neighborhood
school policy and the result is schools out of balance, I don't think
it a conceptually untenable proposition Under the 14th amendment to
say you are required to integrate the schools. I don't think the amend-
ment would bear that construction. But I think there is choice, and
along the way you face a major policy issue; namely, whether you
want to start unraveling this tangled skein at the school end rather
than at the other end, or whether it is really worth the social costs
immediately of unraveling it while class differences still exist, while
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cities are what they are, and so forth. These are large policy issues
for statesmen, it seems to me, more than for judges.

Mr. Pot.x. Professor, I would like to ask one final question: Yester-
day Congressman Lent testified on the meaning of House Joint Resolu-
tion 690, and he indicated that if a school board under the Lent amend-
ment were to make racial assignments, a Federal court would have the
power to unassign those racial assignments. I am wondering whetherthat really is a paraphrase of what the courts say or think they aredoing Is that your opinion?

Mr. BicKEL. Again it can be read that way. The court could say this.
The court in the Richmond case could take this and say I find that
the children in the schools in Richmond today are racially assigned.
Therefore, I have to undo that. I am an equity court and I will have to
find the best, means of undoing it, so I undo it by busing. At that
point, if I were standing before the court nrguing the case from the
school board side, I would say, yes, bt,t the Constitution with this
article in it forecloses one means otherwise possibly available to you.but now foreclosed of undoing it; namely, a different kind of racial
assignment.. You have to undo it without now engaging in racial assign-
ments, to which the court might conceivably answer : No, no, that is notthe way I read the amendment at all. I am an equity court. There is
nothing in here to suggest that you want to change the nature of thecourts.

You can get into all kinds of construction. Some more and some lessdisengenuous. It is nothing startling to any of us.
Mr. POLK. Thank you, professor.
Chairman CELLER. That concludes thehearing this morning. We aregrateful for your presentation, Professor Bickel. You have been veryhelpful to us.
Mr. BicKEL. Thank you, Mr. Chairman.
Chairman CELLER. The ()hair wishes to place in the record the fol-

lowing statements
A statement by Representative Robert L. F. Sikes of Florida.
A statement by Representative Seymour Halpern of New York.
A statement by Charles R. Smith, president of Parent-Teachers Co-

ordinating Council, New York City.
A statement of Sam McNinch, member of the Charlotte-Mecklen-

burg Board of Education.
An article from the Wasl-ington Post by Rogers Wilkins.
This concludes the hearing ;his morning.
(The documents referreL co Follow :)

STATENfENT OF 110N. ROBERT L. F. SIKES. A U.S. REPRESENTATIVE IN CONGRESS
Yam' THE STATE OF FLORIDA

Mr. Chairman. ' wish to go on record in support of H.J. Res. 620, a proposed
constitutional amendment which provides that "no public school student shall,because of his nice, creed, or color, be assigned to or required to attend a par-ticular school." This is similar to several ',ills which I have co-sponsored in thepast but the need now is for a strong, concerted, bipartisan effort to nice and forall clearly establish as the law of the land the principle of freedom for whichthis country stands.

conslitational amendment is a serious matter and not to be undertakenlightly. But Congress has expressed the will of the people over and over againin legi,!ation such as the Civil Rights Act, the Health. Education and Welfareand Office of Education Appropriations Act. and the Elementary and Secondary
Education Act of I1t70 and it has loon ineffective Title IV of the Civil Rights
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Act clearly states that "nothing herein shall empower any official or court of the
United States to issue any order seeking to achieve a racial balance in any school
by requiring the transportation of pupils or students from one school to another
or one school district to another in order to achieve such racial balance, or other-
wise enlarge the existing power of the court to insure compliance with constitu-
tional standards." But the courts have interpreted that as only applying to de
facto segregation.

The Supreme Court in the Swann ease says, "The language and the history
of Title IV shows that it was not enacted to limit but to define the role of the
Federal Government in the implementation of the Brown I decision. . . The
legislative history of Title IV indicates that Congress was concerned that the
Act might be read as creating a right of action under the Fourteenth Amendment
in the situation of so-called 'de facto segregation', where racial imbalance exists
in the schools but with no showing that this was brought about by discriminatory
action of state authorities." But there seems to be less and less segregation which
is de facto. More and more any segregation is judged to be de jure. The Appro-
priations Acts prohibited spending any Federal funds to force busing of students
to overcome racial Imbalance. Again this was interpreted by HEW as not apply-
ing when dismantling dual school systems. And more and more school systems
seem to be judged dual school systems.

Judicial interpretations of our laws and the Constitution have resulted in
chaos in our educational system. We are faced with ever more frequent court
decisions requiring ever more extensive busing when we should be extending
every effort to attain and increase quality in our educational system. As the
numbers of busing plans and orders expand and proliferate so does the resent-
ment and rejection of busing. Black or white. rich or poor, northerner or south-
erner, no one likes to be pushed around, no one wants their children arbitrarily
moved al-nut like pawns on a chess hoard.

Parent , are losing interest and confidence in their public schools. They are no
longer supporting the schools as in the past, and more and more bond issues are
being voted down. This loss of support together with the higher cots of educa-
tion today has produced a financial crisis in our school system. Add to this, the
violence which busing has ,produced bombings and burning of buses. picket
and fires and disturbances in the schools, and, understandably, Parents fear for
their children's safety. Where possible they move their children to a more peace-
ful and desirable situation. Where impossible there is tension and growth of
hatred instead of any promised equality of opportunity. This busing is accom-
Wishing nothing more than the destruction of our system of education and the
Polarization of our Peoples. It must be stopped and a constitutional amendment
is apimrently the only way. I urge that we join in saving the schools for our
children.

Thank you.

STATEMENT OF HON. SEYMOUR HALPERN. A U.S. REPRESENTATIVE IN CONGRESS
FROM THE STATE OF NEW YORK

Mr. Chairman, this is a time when it is most important for us to keep our
perspective, a time for us to identify our aims and our beliefs and ensure that
our actions are leading in the desired direction. It could be all too easy to be-
come enmeshed and confused by the pressures and rhetoric of emotions and
politics to the detriment of our best intentions. This is not a time for hasty or
illconsidered actions.

What are our beliefs and aims in regard to education of our young people?
We want to give to each young person in this Nation an equal opportunity to
a fine education so that they can learn and develop to the best of their native
abilities. No one should have a lesser chance to make the most of his talents
because he is poor or because of his race, color or creed. Part of accomplishing
this aim includes eliminating dual school systems which, our highest court has
decreed, do not give an equal opportunity to all to learn. But that is only a
part of it. probably a small part of it. Most important of all is the quality of
education which our schools provide. For some years now hook after book has
been produced about "why Johnny can't read" or generally criticizing the failure
of the educational system to get results.

Various innovative projects and comrensatory programs have been tried but
we really still do not know how or why children learn and how to deliver this
intended equal opportunity for all. Busing to achieve racial balance is not going
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to solve the problem of educational deficiencies. In fact it may further complicate
the problem. We need to work toward more and, even more important, better
qualified teachers so that we can have small classes and give students a better
chance to find their potential. We need to insure that poor facilities are not the
cause of poor learning. We need to discover and put into practice new methods
of instruction. This is where to start on equal opportunityin a search for
equal quality. To achieve this our schools will need financial help. Federal and
State funds must be increased. But probably most important of all, community
support must be increased. Monetarily, community support has gone as far as
it can go. But community support in the form of interest and pride and cooper-
ation can and must be expanded. We are a Nation of neighborhoods and our
schools have been a focal point in our neighborhoods, the source of community
interest. When people choose a neighborhood they choose it because they like
the look of the area and they like the school.

Equal opportunity may be the purported aim of recent court decisions ordering
massive busing but in actual fact it is producing negative results. Rather than
haVe their children moved to an unknown and possibly aliPt school and neigh-
borhood, parents are deserting the public school system in large numbers. Those
who cannot afford other arrangements are submitting fearfully and unwillingly.
Hardly the atmosphere for good learning. Time and again we find the process of
resegregation has developed. Instead of insuring the dissolution of a dual school
system, forced busing is producing a new dual system. It is contributing to thefurther deterioration of the inner cities by accelerating the flight to the suburbs,
by destroying our neighborhoods. And, of course, the expense of all thisunneces-
sary busing is tremendous. We really should be using such funds to increase thequality of all schools so that there are no good or bad schools, so that all schools
are equally fine, so that people choose a neighborhood just because they likethe look of it. They know the school will be good when all schools are good.

This serious and disturbing situation in which we find ourselves apparentlyhas comae about with misinterpretations of our laws and our Constitution. Cer-
tainly, Congress stated quite baldly and plainly in the Civil Rights Act that
desegregation did not mean assignment of students to overcome racial imbalance.And Chief Justice Burger made a statement suggesting that some judges might
be misreading the Supreme Court's April busing decision in the Swann vs.
Charlotte-Mecklenburg Board of Education case. The decision did not require
a, fixed racial balance according to the Chief Justice. Since confusion exists andclarification is necessary, it is time that we lawmakers produced a law thatwould truly and unequivocally reflect the will of the people. A constitutional
amendment should be a last resort not undertaken to correct "very controversiallittle item. but if that is what is necessary for a clear understanding of the law.than 1 am for it.

STATEMENT HY CIIAiV.FS R. SMITH. PRI:SIM:NT, PARENTS AND TAXPAYERS
COORDINATINt, COUNCIL OF NEW YORK CITY

Hon. Congressman Celler. Hon=lble members of the Committee, it is ironicthat the May 17th. 1954 decision of the Supreme Court. that racial discriminationin public education is unconstitutional. should have as one of its origins the
suit of Oliver Brown Vs. the Board of Education of Topeka. Kansas. Mr. Brownwanted his daughter Linda Carol, eight years old. to attend a school five blocksfrom her home, rather than walk across dangerous railroad tracks and ridea bus' 1 blocks to an all black school.

Here, today. almost eighteen years later, we are still asking that our chil-dren attend their neighborhood school for their elementary and intermediateeducation.
We do not argue with the decision of 1954. All we ask is that you do not dis-criminate against the parents of children who are forcibly bused, for racialpurposes, and thus become the victims of discrimination. Since 1954, millionsof children have found themselves bused to strange surroundings, miles fromthe security of loved ones, and a neighborhood in which they are known, andwhich they know.
Gentlemen, I need not go into detail. Simply go to a locally forcibly integratedschool and see the results. The bused-in children are clustered in a corner of theschoolyard before classes, during recess and during lunch. When extra-curricular

activities would present a climate for association and a gleaning of insight into
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the lives of others, the children must rush for a bus to return them to their
neighborhoods. In many cases, two, or more, hours per day are wasted on that
bus. What happens on the bus? Girls are stripped, seats ripped, windows broken.
But, far more serious, is that the desire to learn, to go to school, and achieve,
is often lost.

have you considered the effect on the child's health? Of necessity, the child
will have to rise earlier, sometimes by as much as 1% hours. What of the effect of
fumes in traffic that is now stifling the cities? Does anyone have the right to
deprive them of the time that should be spent in play during daylight hours?
Or is this part of a plan to reduce everyone to the least common denominator?
What of the children bused to a school, where instead of English lessons, they
are instructed in the dialect and slang of the community as in Districts in New
York City ?

Since 1954 elementary and secondary education has declined in quality. This
is due to many factors. The belief that white schools are better than black
schools can be put down by looking at the reading levels in the schools, and
the clamor for remedial work in reading and math at the college level.

Let us assume, however, that there are two schools, one good, one not good.
You force bus the students between the two schools. How do you justify the
poor quality education forced upon the students from the good school, now
forced to go to the not good school? Would it not be more equitable to im-
prove the quality of education in the not good school?

Gentlemen, I ani not a sociologist, nor a psychologist, but I have seen a polar-
ization of the races since the 1954 decision. The extreme left and the extreme
right have used every incident to gain support and membership. Every school
with bused-in students in New York City has had hard-core agitators on both
sides.

With community control becoming more prevalent and demands for all-black
Districts. as in New York City, how will you convince these people that forced
busing is the answer to the educational problems besetting them? After work-
ing all day, and in many cases, caring alone for a family, can a parent be
expected to travel miles to an unknown neighborhood, and be active in a parent
organization?

Rather than use the committee's time to read two articles from the New
Republic, a Journal of Politics and the Arts, which outlines my views far
better than I could, I have included copies of these articles with this brief.

You cannot legislate love or hate or understanding, but you can create
fear and misunderstanding.

Gentlemen, let us practice democracy as we preach it. I would ask that the
Constitutional Amendment be released by the Committee for full discussion on
the floor of Congress, where I hope to have it passed with the addition of four
words : . , "no child shall be assigned to or required to attend a particular
school because or. his free, creed or color" . . . Without individual parental
consent!

[From the New Republic, Nov. 20, 1971]

Bus STOP AT THE HOUSE

Sitting in a remarkably well-attended night session, the House on November 5
voted con brio against busing public school children, for which it was con-
gratulated by President Nixon. The legislators thereby demonstrated their
responsiveness to the wishes of great majorities of their constituents. To be
sure, many consolidated school districts covering large suburban or rural areas
bus and always have, and nobody minds much. The busing that is unpopular
is the transportation of black inner-city children to outlying, formerly all-white
schools, and of white children from the outlying schools into the inner city. In
obedience to court order, there has been more and more busing of this sort in the
South during the last couple of years, and a great deal this year following the
Supreme Court's decision last spring which sanctioned it. The Supreme Court
did not require busing, but it left few alternative means open for achieving what
it did require, namely maximum possible racial balance in the schools of districts
that were once segregated by law.

Busing of this unpopular variety has also begun to be required in the north
and west by federal courts which have found the line between southern-style de
Jure segregation and urban-style de facto racial isolation to be quite blurred. So
far, the Supreme Court has declined to involve itself in the de facto, residential
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situation, simply refusing to le:lew lower court cases that have dealt with it.
Lower courts. however, ordered busing in Pontiac. Michigan and in San Franciscothis year, and in Pasadena, California theyear before. Most, if not all urban dis-tricts are vulnerable to decisions such as theseunless the Supreme Court, or
perhaps Congress, should seize it3cif of the problem and arrest the presenttrend of lower court adjudication. The Supreme Court has not lacked opportunity,
but there is no indication that it means to intervene, which explains the large
number of northern congressmen who, to the glee of their southern colleagues,voted against busing.

What the House actually rid and it must be approved in the Senate beforeit can take effectis in some parts futile and in all parts unwise. It stampeded. Ittried to forbid the use of federal funds for busing, thereby inviting accounting
subterfuges and similar evasions by school districts which are under court order
to bus, and which wil lnaturally exercise ingenuity in shifting their own and
federal funds around so that they can both abide by the court decrees and lose no
federal money. The HEW bureaucracy, which makes the federal grants, is likely
to sympathize with them. A school district that fails to find an adequate subter-fuge will be put in the perversely unfair position of being denied federal dollars
because it is obeying federal law. The House also provided that louer court
decrees in school cases not be put into effect until all opportunities for appeal
have been exhausted. This runs counter to a decision of the Supreme Court a
couple of years ago requiring the precise opposite:, that decrees of love- courts
be honored while appeals are pending. It may be that Congress has power , makethis change in the judicial handling of school cases, since the change may be
viewed as procedural. But the change would be deplorable. The opportunities fordelay that are opened up would be considerablealways amounting to crucial
months and thus often to at least one and sometimes more than one school year..
These opportunities would he available not only in cases involving massivems-,bus-ing, but also with respect to more elemental decisions seeking, 16 years after
Brown v. Board of Education, to enforce the mandate of that case.

The gross and sloppy way in which the House expressed its displeasure withbusing is regrettable; so was Mr. Nixon's premature expression of appreciation.
(The White House had not even examined the House amendments.) Neverthe-
less busing is a problem. When it Is long distance and is imposed on elementaryschool as well as older children, it carries real costs, and they are not onlyfinancial. The view that its adverse effects on the education and well-being of
the children, black and white, are greater than any po.sible educational or social
benefits that may be derived from it, will in many instances be justified. In addi-tion, there is a desire on the part of a great many parents, which cannot be
brushed aside as racism, for a sense of community in the schools to which they
send their children. Salient expressions of this desire came from San Fran-cisco's Chinese this fall when a federal court busing order took their children
from public schools which the Chinese had considered their own and dispersed
them throughout the city. The same desire for closenessnot only geographicbut communalhas found expression in the community control movement
among blacks. particularly in New York and more recently in Detroit. Parentsrightly feel that it is physically difficult, if not impossible, to maintain a con-nection with a school and make their needs and wishes felt in it, if the schoolis 15 miles away.

Whether or not infected in some degree with the virus of racism, oppositionto busing is at any rate deepseated and widespread, finding outlets beyond thepolitical. The short of it is that numerous whites who can, leave the public
school system when confronted with busing. A general flight outwards from thecity has long been in progress, of course, and factors other than busing accountfor part of it. Yet it is striking that the Pasadena school district lost 12.4percent of its white pupils in the first year of busing, and another 11.5 percent
in the second. Berkeley, California, which adopted a busing plan voluntarily
a few years bark, has maintained relative stability of its school population. Buteven if not universal, the adverse effect of busing on the white school popula-
tion is frequent. The poorest and least mobile of the whites are forced into bus-ing, their resentment rising steadily as they watch the well-to-do leave, and
many supposedly integrated schools soon return to a state of racial isolation.Busing, then, is not only disruptive and fraught with costs that are not alwaysoffset by the benefits it brings, but often fails to achieve the benefit it promises.It is therefore foolhardy to concentrate on massive school integration, and the
promise that busing can produce it, as the chief objective in public education.The time is fast approaching when the conditiot legally induced school Segre-
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gation with which the court dealt in Brown v. Board of Education will have
been eliminated. At that point. as Charles Hamilton, a blac:; political scientist,
recently told the Senate Committee on Equal Educational Opportunity, ". , . we
should be concerned essentially with quality education. and not with the super-
ficial bringing together of black and white students. The results we apparently
wanta viable pluralistic societyare probably better achieved in the long
run through other developments in the society."

The public schools are beset by two major problems. They do not educate as
well as we would like, and more particularly, the results they achieve with their
black and poor children are below the levels common in the higher socioeconomic
classes. Most of us care less abort how children get to school than what they
have when they get there. That in one problem. Another is that black and poor
children are often concentratedsome say isolatedin certain schools. Neither
of theseproblems is susceptible to resolution by a single act of Congress or by
court decrees or by any categorical national policy. Congress ca',, however, im-
prove and equalize the results of primary and secondary education ; encourage
but not require the elimination of radii* isolation in the schools; and minimize'
the educational bad effects of racial concentration in schools and communities
where it persists.

(From the New Republic, Dec. 18, 19711

BACK TO BUSING

Our correspondence (see page 26) attests to the intensity of feeling on the
subject of busing. What is the nature of the controversy? Hard-core racist
politicians to the side, very few people any longer favor the maintenance of
segregated schools, an it is plain that in many places some busing is an in-
dispensable device for dismantling a previously segregated school system. The
archetypical case would be one where segregation was itself maintained by
busing. But what is meant by segregated schools, and why is it imperative that
school segregation be abolished? The kind of segregation to which the 1954
Supreme Court decision in Brown v. Board of Education was addressed hay] been
imposed by law. Such segregation was found mainly in the South, but has existed
in less pervasive fashion elsewhere, being enforced there not by formal law,
but by more or less covert official connivance.it is nonetheless offensive for that.
Segregation of this sort must be uprooted, for moral reasons if no other. It is
intolerably wrong for governments to enforce in any fashion the separation of
the races, and thus inevitably to proclaim that one race is superior to the other.
In addition. evidence gathered since the decision in Brown suggests that under
certain conditions the education of black children is improved when they are
moved from a segregated school situation into one with white children. That
is the finding of the Coleman Report.

Two further questions arise, however, which are frequently begged, though
they are distinct and must be faced. One is whether racial concentration in the
schools that results from housing patterns and other factors, is no less morally
intolerable than segregation enforced by official action. The other is whether
racial balance in schools is a necessary, or necessarily the best, means of giving
black children a better edu `.ion.

The condition of racial :balance that arises out of residential patterns and
other such factors is milts de facto. Legally enforced segregation is called de
jure. A distinction between the two has been assumed to exist ever since Brown
v. Board of Eduction, and the Supreme Court reiterated this assumption in its
decision of last spring which sanctioned busing. The Court has declined all
opportunities to reexamine or blur the distinction. Some lower federal courts
have done so, but not the Supreme Court. Nor has the Supreme Court ever
said that when one or another instance of officially induced segregation is found
in northern school districts that are otherwise not segregated by law, the remedy
must be the institution of racial balance, chiefly through busing in the entire
school district. That is our understanding of the matter. In these northern cases
the issue is thus not obedience to the Constitution as defined by the Court,
but rather, what ought national policy to be, and ought it to be made by the
courts or the legislature'.

If it is not equally a moral imperative to abolish de facto racial concentration
in the public schools as it is to disestablish legally. enforced segregation, then
rational policytnakers must consider costs and benefits. The most sanguire read-
ing of the Coleman Report and other available data does not lead us to believe
that the attainment of racial balance in the schools is the only, or always the
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most effective, way to impove the education of Mack children. The demography
of In:my areas i such that the conditions of balance in which the Coleman
Ili port found educational improvement. are unobtainable. Moreover, racial bal-
ance eau often be achieved only by sacrificing other social and educational values.
chiefly a sense of community. Not universally, but often, busing aimed at assuring
racial balance carries very high costs, entails not only the expenditure of funds
with+ are in short supply and could be put to other uses, but of political and ad-
ministrative resources which are also not in unlimited supply and for which other
fruitful employment could be found. Finally, since the country is not prepared
to pay the additional costs of closing private schools or incorporating them
into the public system, or of restricting the freedom of residential choice which
the upper and middle class enjoy, busing not infrequently fails to achieve its
goal of racial balance, even after all its other costs have been borne.

Opponents of racial imbalance are concerned, no less than we, with the short-
changing of black children. But they are persuaded that only efforts to achieve
racial balance, at whatever cost, will yield the desired educational returns. For
our part, we would not cut of efforts in that direction : racial balance is an
achievable, and for time moment, sufficient objective in many places. In many
others. however, we are not so confident that it can be achieved. Nor are we sure
what an "ideal" balance is in each instance. Despite the conclusions of the Cole-
man Report, we suspect that when a court or legislative body assumes it knows
the precise, ideal, black-white ratio, experience will often upset that judgment.
There are a great many districts where "balance" can be imposed only by .
somehow breaking up established communities or breaking up established neigh-
borhood schools. We have seen both these things happen. But how much that
breakup contributes to better education for Clack and white is an open question.
Because it is, we would like to see far more resources and energy allocated to al-
ternative approaches. That, we take is, is what Charles Hamilton, the black
political scientist at Harvard, has in mind when he says, ". , . we should be
concerned essentially with quality education, and not with the superficial bring-
ing together of black and white students. . , . The bringing together of black
and white students has been primary in our thinking as a result of the pre-1954
mentality. I think that those who do not focus on something else are failing V,
adapt to the times."

This position is no sort of retreat from the fight against segregation in the
South or North. It does rest on the proposition that conditions of racial, ethnic
and class residential separation exist and are reflected in, time schools, and they
are not morally objectionable to the same degree as legally enforced segregation
and possibly not morally objectionable at all. TI.is position does reject as in-
herently implausible and inadmissibly invidious, the notion that the only way
black children can be better educated is to place them next to white children.
Finally the position rests on what we consider to be the realistic conclusion that
unless quite radical measures are taken to restrict middle-class mobility, there
are many places in the countryand they are the places where better than
half the blaeks livein ,which for the foreseeable future the model of racial
balance subsumed by time Coleman Report is beyond our reach. Something more
productive than banging one's head against the stone wall of this reality should,
we believe, be attempted. Neither Congress nor anyone else knows exactly how to
improve the education of black children. But we ought to try to find ways.

The busing issue has been exploited cynically by people who don't give a hang
whether black kids get a good education or not, and wild camouflage their racism
or indifference in high-blown rhetoric about neighborhood schools or "freedom of
choice" or what have you. But that does not excuse others from their responsi-
bility to distinguish when, where and how busing does or does not contribute to
improving and equalizing educational opportunities. In some places it is a con-
venience. in some a necessity, in others an incubus.

STATEMENT OF SAM S. MCNISCH. MEMBER. CHARLOTTE-MECKLENBURG BOARD OF
EDUCATION, CHARLOTTE, N.C.

To : Chairman Emanuel Celler, members of the subcommittee.
From : Sam S. McNinch III, member, Charlotte-Mecklenburg Board of Edu-

cation.
Subject : Amendments to the Constitution relating to the transportation and

assignment of public school pupils.
Without a doubt, you are as aware of as many, if not more, complaints about

the effects of Federally controlled desegregation than I, as an elected member
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of the Charlotte-Mecklenburg Board of Education better known in bilking
circles as Swann vs Charlotte-Mecklenburg Board of Education, CharIbtte,
North Caro lii.a. Therefore, I do not intend to insult your intelligence by
itemizing these same grievances.

Quite the converse is my objective in pointing out a small but far reaching
eccentricity of our district court order upheld by the Fourth Circuit Court and
the United States Supreme Court.

The Courts in attempting to render an interpretation of the constitutionality
of various charges in Swann vs Charlotte-Mecklenburg Board of Education
have through acquiescence penalized the student needing as much protection as
any other student, if not more. These students I speak of are those whose
capacity to cope with the academic process is little or none and/or some who
for one reason or another do not develop an academic interest.

To retain the interest of these students, and to prevent a mass drop-out
problem affecting both the individual student and society, and to create an
on-going learning atmosphere for the academically inclined student, and to
render a genuine service to each student, we desperately want to build a
Career Development Center whereby any student wishing to pursue a career
offered by our facility can graduate from high school with training adapting
him for employment rather than in some cases, a social diploma. Students
may be interested in such a program as an extension of their academic pursuits
or in lieu of academic pursuits.

The nine members of our Board of Education have recently voted unani-
mously to proceed in the direction of building such a school encompassing classes
in the Performing Arts, Business and Management Technology, Computer Tech-
nology, Horticulture, World Languages, Metal Technology, Construction, Cli-
mate Control Technology, Aeronautics, Transportation, Photography, Radio
and Television, Beauty Culture, Para-Medical and Professional Life-Saving
Techniques, Office Machine Use and Repair, etc.

Our business community is as excited as we are for we have an opportunity
to do something positive. Dallas, Texas, has recently completed a similar type
school costing $21,000,000. With the academic program in conjunction with a
Career Development Center, we will be in a much better position to educate
each child to the fullest extent he or she is capable of receiving it.

However, our district court order very clearly states that we cannot build
this school or any other school unless we first prove to the court that desegrega-
tion will prevail.

This order completely ignores the entire purpose of our intentions. We, too,
can acquiesce and make sure only a certain number of each color be admitted
to such a specialty school disregarding the individual student needs ; thus we
by law, would be guilty of discrimination.

I make this one point, not by any stretch of the imagination conclusive, in
describing my utter frustration with Federal intervention in public school
matters. It is an attempt to show how far off-center this entire desegregation
by Federal force has become.

Try punching an off-center hole in a phonograph record. Then try playing it
and what you hear will most probably resemble the progress we are making in
our public schools toward quality control of our learning process.

How does it feel to be in a position to control the future of all school age
children in the United States? That, I agree, is a moot question intendel to
point up the fact that we Board of Education members are fast being replaced
because of questions answered by the Courts, yet vague Court edicts prevail.

I urge you to take the proper steps toward an amendment of the Constitution
so we can tend to our students needs.

[From the Washington Post, Mar. 1, 19721

A BLACE PARENT LOOKS IN Two DIRECTIONS AT BVS/NOUNHAPPY MEMORY AND
a HOPEFUL PRESENT

(By Roger Wilkins)

Blacks who can remember being bused for the maintenance of segregation
find the current heated debate over busing both bemusing and infuriating. We
feel the same way about politicians and pundits who seem sure they know that
black parents don't want busing any more than white parents do. It puts one in
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mind of the old white Southerners who used to assure Northerners that -ourdarkies are happy down here,- and would then trot one out to prove it.%Veil, this one's not very happy about the whole busing debate. My first edu-cational experience was in a one room segregated school in Kansas City, 31o..where I was allowed to come and sit in the back of the room at the age of fourbecause all my older friends were there. The next year, that school was closedand my friends and 1 were bused many miles to a black school in a blacker partof town. Apart from a keen daily sense that the whites were terribly selfish forhogging the newer and prettier school near our homes. I remember the busrides as generally convivial and sometimes pretty Hilarious. My next stop wasHarlem where you learned a lot if you were in an upper track and paid for itwith lumps dealt out in the school yard or in the street by resentful lowertrackers.
And then on to high school in a midwestern city. If I wasn't the first black inthe school, I was the only "one" there then and my family and I were the only"ones" in the neighborhood. In the classroom it was fine with the algebra andthe English, but on the street it was tougher than Harlem. Somebody alwaysseemed to have had to clear a clogged throat right on the furry cover of mybicycle seat. Rather than face the humiliation of cleaning it off in view of thepassing crowds thronging out of the school, I would often ride home standing upand sometimes through a gantlet of stones, apple cores and teen-age racialepithets.
But it turned out all right. I learned enough in that school to get into college.And I learned some other things too. Things I couldn't have learned in lilyKansas City schools nor in my Harlem schools. They were things about whitepeople and things about myself. I learned that whites are not the superiorPeople they were made out to be. Some of them were smarter than I and somenot as smart, Some could pump in baskets from the corner better than I andsome couldn't make the team at all. And eventually, over time, I came to learnthat they and I could deal in human terms across racial lines. And they learnedthings from me too, about blacks that they could never have learned in an allwhite school. Yesterday's coon turned out to be a contemporary kid and tomor-row's man. Though it hurt me a lot in the beginning, it was worth itfor all ofus. People don't learn to function very well in multiracial societies when theydo all their lea i ning in uniracial schools.
My mother's judgments about my education were based partially on the cir-cumstances of her life and partially on her desire that her child receive the besteducation her resources could provide. She did not seek an all white high schoolfor me. but she was certainly not displeased that the one I attended was the bestschool in town. She knew to a moral certainty that she didn't want her son tolie an illiterate or an emotional cripple hobbling through the last five or sixdecades of his We. She figured that knowing how to read was essential. but thatlearning something about white people was useful too. Inadvertently, I suspect,le.r decision helped a lot of white kids too.
The choice, then, is not to bus or not to bus, but to teach children to read andto live among the wide variety of people with whom they will spend their lives.We can either integratesometimes using buses as a toolor we can choose tocreate a future Generation of cripples, savages and bigots.
Years after my mother had made her choices for me, I had to begin thinkingabout the same kind of choices for my own children. When it became clearby my daughter's fourth year in a largely black school that she was reading atleast two years below grade level, my wife and I took her out of her neighbor-hood school, and put her on a bus headed for a much better school ten milesfrom home, which also happened to be integrated. Whea my son became five,he joined his sister on that same bus headed for the same integrated schoolwhere they could learn in a gentler way than I had two decades earlier how tolive in an integrated world. They both began to read. And that was the essentialpoint,

(Whereupon, at 12 :05 p.m., the committee was recessed, to recon-vene at 10 a.m., March 3, 1972.)



SCHOOL BUSING

FRIDAY, MARCH 3, 1972

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE No. 5, OF THE

COMMITTEE ON THE JUDICIARY.
Washington. D.C.

The subcommittee met at 10 a.m., pursuant to recess, in room 2141,
Rayburn Hoose Office Building, Hon. William L. Hungate presiding.

Present. Representatives Hungate, acting chairman, Jacobs, Mc-
Culloch, and McClory.

Staff members present : Benjamin L. Zelenko, general counsel;
Franklin G. Polk, associate counsel ; and Herbert E. Hoffman,
counsel.

Mr. HuNGATE. The committee will be in order. This morning we
resume hearli gs on House Joint Resolution 620 and related measures,
proposing an amendment to the U.S. Constitution relative to the-as-
signment and transportation of public school pupils.

The first itness we have this morning is 111r. William T. Cole-
man, Jr., elm man of the board, NAACP Legal Defense and Educa-
tional Fund. We are pleased to have you with us, Mr. Coleman. Please
come to the table and proceed.

STATEMENT OF WILLIAM T. COLEMAN, JR., PRESIDENT, NAACP
LEGAL DEFENSE AND EDUCATIONAL FUND, INC.

Mr. Counralc. Good morning. I appear here in my capacity as lay
president of the NAACP Legal Defense and Educational Fund, Inc.
As you know, the Legal Defense Fund is a nonprofit corporation
which was formed in 1939 raid at least since 1950 has been an organiza-
tion separate and distinct from the NAACP,

It is.the organization which has provided the lawyers for most of
the litigation in the United States dealing with attempts to eliminate
racial segregation in all phases of American life.

Mr. Chairman, and members of the committee, I appreciate the op-
portunity to appear here as this committee considers the wisdom or
lack thereof, of House Joint Resolution 620, 92d Congress, first ses-
sion, which proposes to amend the Constitution of the United States
as follows:

Section 1. No public school student shall, because of his race, creed or color,
he assigned to or reauired to attend n oartieular school.

Section 2. Congress shall have the p fiver to enforce this article by appropriate
legislation.

The above proposal is useless, innocuous, and unnecessary if its pur-
pose is to eliminate public schools where pupils arc assigned solely

''(381)
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based linen their race. creed or color: it is pernicious. harmful. repres-
sive. and would turn the clock back 18 years if such proposal ectl or
indirectly overrides in AvIlole or in part Per(Prd v. Board of Education,
317 U.S. 4S3 (19541, or last year's unanimous affirmance in Swann v.
Charlotte -.7feeklenbura Board of Educat.!on, 402 U.S. 1 (1971). For
these two decisions, as well as other decisions of the. Supreme Court
of the United States, correctly interpret the 14th amendment to the
Constitution of the United States as (1) prohibiting "State-imposed
segregation hr race in public schools," and (2) placing an affirmative
duty on each State to "take whatever steps may be necessary to convert
to a unitary system in which racial discrimination would be elim-
inated root and branch."

I should like to point out that a difficulty in testifying with respect
to House Joint Revolution 620 is that it contains an inference that the
Supreme Court, of the United States and the various Federal district
courts and courts of appeals of the United States have been assign-
ing pupils based upon their race, color, and creed..

Such an assumption completely misinterprets what the courts have
actually been doing, to wit, attempting to end the separate and unequal
schooling of children based upon mice and to require that school sys-
tems be operated on a unitary basis. And in Swann v. Charlotte-Meck-
lenburg Board of Eduration, supra, at. page 26, the Court said :

The titstrict judge or school authorities should make every effort to achieve
the g-t west possible degree of actual desegregation and will thus necessarily be
concerned with the elimination of one-race schools.

No per se T :le can adequately embrace all the diffieulties of reconciling the
competing interests involved but in a system with a history of segregation the
need for remedial criteria of snffieient specificity to assure a school authoriO's
compliance with its constitutional duty warrants a presumption against sehools
that are substantially disproportionate in their racial eomposition.

Where the school authority's proposed plan for conversion from a dual to a
unitary system contemplates the continued existence of some schools that are all
or predominantly of one race. they have the burden of stowing that such school
assignments are generally nondiscriminatory.

The court should scrutinize such schools. and the burden upon the school
authorities will be to satisfy the court that their racial eomposition is not, the
result of present or past discriminatory action on their part.

As you know, that decision was written by a unanimous Court and
indeed was written by Mr. Chief Justice Burger who was appointed
to the Court by President. Nixon.

While there are bound to be some difficulties in ascertaining the pre-
cise meaning of the proposed amendment as it haq been drafted by
Representative Lent, to which I shall refer briefly, I should first like
to address myself to the effeet such an amendment would have if it
is construed in accord with what. I understand to be the intentions of
some. of its sponsors.

Mr. PoLx. Mr. Chairman. If I may interrupt your testimony, Mr.
Coleman. you have a footnote relating to Professor Van Alstyne'S com-
ment, taat the amendment may be interpreted as tracking the decisions
in Brown. and Swann and thus duplicating what Federal courts are
already doing. In that case there is no need for the amendment.

However, House Joint Resolution 620 does not, in tracking Brown
and Swann, have any requirement that there be State action. Could
you comment on the significance of that omission ?

Mr. COLEMAN. I think what you pointed out makes the proposed
amendment even worse because there is serious doubt whether under
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this amendment, even by private action, persons who decided that
they want to have truly desegregated schools could do it.

As I understand it, other than the 13th amendment, which is the
amendment which freed the slaves, there is no present amendment
to the Constitution of the United States which does not talk in terms
of State action; thus, the 13th amendment has been interpreted as pro-
viding that if two people, strictly private, decided to hold somebody
in slavery, that would violate the 13th amendment.

So you would have the same effect here which would make it even
worse. I think in addition, and this goes to the footnote, it is quite sig-
nificant that to the best of my knowledge, the proposers of the amend-
ment do not say what provisions in the Constitution, as now presently
amended, the new amendment would delete, alter or change, or what
Supreme Court decision it would overrule. I think it is quite significant
that most of the amendments after the 10th amendment, were directed
to changing specifically a decision of the Court with whichthe people
disagreed. For example, the 11th amendment was adopted because the
Court had held that. a private ierson could sue a State and it was felt
that would create great polit al problems. Another example is the
16th amendment, the income tax amendment, which specifically over-
rules the Pollack case decided during the Civil War which had held
that the Federal Government did not have the power to enact a gradu-
ated income tax.

I think it is quite significant that here we do not know exactly what
the proposers are trying to do. I thing they ought to say which provi-
sion of the Constitution that now exists, they are attempting to change,
or which decision or decisions of the Supreme Court they are trying
to overrule by a constitutional amendment.

Mr. POLK- Mr. Coleman, if a proponent said he wished to overrule
the Swann case but not the Brown case, would you consider that
possible?

Mr. COLEMAN. I would say that would be extremely hard to do. I
think the Swann case strictly follows the Brown case and is in keeping
with the thrust of the Drown case. I don't think you can cut the apple
that thin. It is like time saying it is easier for a camel to pass through
the eye of a needle than for the rich man to enter the Kingdom of
Heaven. I do not think you can do it that way.

Mr. PoLK. Thank you.
Mr. COLEMAN. This legislation, if passed by the requisite two-thirds

majority of each House of Congress and thence by three-quarters of
the State legislatures. will nullify the benefidaLprovisions of the 14th
amendment to our Constitution, not only as to public education but
also with untoward effect in other fields.

If interpreted to bar consideration of race by courts and State agen-cies in (he process of framing remedies to undo prior illegal and un-congitt.tional conditions of race by State agencies which have brought
about t. ,siderable harm to blacks and other minority groups because

iof thei, race, and, incidentally, to the white population of this coun-tryI t,hi,ik others will agree with me that whites also are harmedby racial segregationthen this Congress may well bear witness tothe tv ming point in establishing apartheid in America.
I hone the committee will remain aware during its consideration of

this rt,o3ution, first of all, that it would prevent meaningful desegre-
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gation of the public schools not just by Federal court order, but also
where such meaningful desegregation had been overwhelmingly sanc-
tioned by patrons of a school district.

While the genesis of the legislation is undoubtedly related to current
controversies in the political arena concerning the busing of school-
children to achieve desegregation in conformity with orders issued by
Federal courts, this resolut Lon purports to limit not only the authority
of the courts in the matter, but also to prohibit voluntary steps toward
desegregation.

Mr. ZELENKO. Mr. Lent, the sponsor of House Joint Resolution WO,
has testified that it is his intent that Congress could enact enabling leg-
islation to allow voluntary desegregation by school districts and school
boards and that the language of section 1 of the amendment would not
prohibit such actions.

Is that how you read section 1 of the proposed amendment?
Mr. COLEMAN. I do not read section 1 in that manner, sir. As you

know. in all of the cases that the Court has decided under the 14th
amendment, the amendment itself, even without legislation, has sig-
nificance. And thus as I read the cases, what section 2 will do is to
grant .Jongress authority to increase, not decrease, the scope of section
1. In every constitutional case I have read, Congress, under section 5 of
the 14th amendment, has done one of two things.

One. in addition to prohibiting the action by injunction. the Court,
if Congress so provided, could not only issue the injunction because the
State is violating the amendment but it could hold that the violator
could go to jail or have to pay a monetary. penalty. Second, and this is
the If ot zenback and other cases, there are instances that once Congress
acts, the Court will permit the courts to go even further in outlawing
conduct than you could in the aly:ence of congressional action.

And I would find great difficulty with trying to defend the proposi-
tion that if section 1 is enacted into law, that Congress by a statute
could say that the people could disobey section 1 and we are going to
permit voluntary plans although we will not permit court-ordered
plans.

As I read the Constitution and the cases, every amendment to the
Constitution has force in and of itself and the courts will interpret
such language and will apply it. In addition, the Congress under the
authority of section 2 to restrict the actions of the majority or of Gov-
ernment could go even further and place. additional restrictions on the
majority or on Government but such further has to be in pursuance of
section 1.

In other words, section 2 can't be used to cut back on the rights
granted by section 1. I don't think Congress could say once Brown was
decided that, based upon the provisions of section 5 of the 14th amend-
ment, in our judgment now we think there should be voluntary racially
segregated schools. I don't think they could say that. On the other
hand, they could say that since, under the 14th amendment, there can
be no segregation in public schools and because private schools have
reached the point now where they all ..:spend upon public money, at
least in the Commonwealth of Pennsylvania that is so, we think we
littve power to say that you can't segregate in private schools.

Do I make my point clear? I think you can go one way. I don't. think
you can go the other way.
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I do not believe it stretches principles of constitutional interpreta-
tion to say that, just as the courts have held that an individual child
has a present and personal right to attend a public school system which
in its entirety is operated upon a unitary basis, so a single individual
objecting parent could, under this amendment, thwart the implementa-
tion of the most modest steps toward desegregation on a voluntary
basis.

Furthermore, I seriously doubt that the body of law and of sociologi-
cal knowledge which we have heretofore developed can be ignored
simply because of the passage of this proposed amendment.

We know, for example, that a great many criteria for school assign-
ment or other purposes, are simply surrogates for consideration of
race. In Gaston County v. United States, 395 U.S. 285 (1969), the Su-
preme Court so held with respect to literacy tests for voting in North
Carolina where blacks had historically been given inadequate educa-
tions because of their race.

In Griggs v. Duke Power Co., 401 U.S. 424 (1971), the same rea-
soning was applied to employment aptitude tests unrelated to the
performance of job tasks. Other courts have reached analogous re-
stilts regarding tests used to group students within buildings or class-
rooms, e.g.. Hobson v. Homey, 269 F. Stipp. 401 (D.D.C. 1968),
affirmed sub nom. Smuck v. Hobson, 408 F. 2c1 175 (D.C. Cir. 1969) ;
Moses v. Washington Parish, School Board, 330 F. Stipp. 1340 (E.D.
La. 1971) : or to select teachers for employment or dismissal. for
instance, Baker v. Columbus Municipal Separate School District,
329 F. Sapp. 706 (N.D. Miss. 1971).

The loner Federal courts have held that "neighborhood school"
or other geographic zoning methods of pupil assignment may not be
used by the school authorities where neighborhood residential patterns
are established by governmentally sanctioned or induced racial dis-
crimination, for instance, Brewer v. School Board of Norfolk, 397
F. 2d 37 (4th Cir. 1908) : Henry v. Clarkesdale lifunicipal Separate
School District, 409 F. 2d 682 (5th Cir.), certiorari denied, 396 U.S.
940 (1969) ; Bradley v. Milliken, Civ. No. 35257 (E.D. Mich., Sept. 27,
1971).

The Supreme Court of the United States recognized in Swann v.
Charlotte-Mecklenburg Board of Education, 402 U.S. 1,20-21 (1971)
the strong relationship between school segregation, and housing
segregation. )

In these circumstances, if I were a school system administrator,
I should be seriously worried about what kinds of assignment plans
would be permissible under the proposed amendment. Even free choice
plans can be viewed as inextricably linked to previous patterns of
segregation by race; perhaps only the random assignment of students
to schools could withstand constitutional attack under the proposed
amendment.

I doubt whether such a result is within the intendment of the spon-
sors, but it is a clearly conceivable and logical application of the lan-
guage. Certainly such a result would not achieve one of the professed
goals of the sponsors: to reduce or eliminate the transportation of
pupils to public schools.

Apart from such untoward results which may be achieved by amend-
ment such as that which has been proposed if interpreted to bar assign-
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ment according to race surrogates as well as race itself, the whole
notion as it has been developed in the courts over the past decade
indicates conclusively the vain hope voiced by some supporters of
this resolution that it may be possible to remedy past constitutional
violations without considering that seemingly neutral requirements
have been affected by race.

To undo this they disparagingly refer to it as "reverse discrimina-
tion." If we could deal with the public school in a vacuum, unrelated
to the rest of society; if black people were not denied jobs and housing,or restricted to well-defined living areas; in short, if there were no
race surrogatesthen we might successfully treat the "illness" ofracial segregation in the public schools by using nonracial remedies.

But as the Supreme Court appropriately put it in Swann, the courts
and agencies which have sought to devise remedies for past discrimi-
nation in education have been presented with a "loaded game board"which necessarily requires racial assignments to overcome the present
effects of past segregation.

It is for this reason that the job cannot be accomplished without
consideration whether the criteria used in making assignments are notactually grounded in race to the detriment of those already segregated.
It is for this reason that the ultimate goal of treating all as individ-uals without notice of race, creed, or color, cannot be approached
without careful attention to such attributes in the here and now.And it is for this reason that passage of the proposed amendment
will mean, in effect, repeal of the 14th amendment and the overrulingof Brown v. Board of Education.

Let me speak to the issue which concerns so many : the busing ofpupils to their assigned schools pursuant to a general plan of
desegregation adopted either voluntarily or under the compulsion ofa Federal court order.

I suppose it would be within the power of a State, just as it hasenacted mandatory attendance statutes, to require that all public
schoolchildren ride the bus to school. Certainly there is some ra-tional justification for such a law, since it has been empirically dem-
onstrated that schoolchildren are several times safer on a school bus
than getting to their classes by walking, bicycling, or being stationed-wagoned by mother, or by a brother or sister just old enough to drive.Our eductional systems have not developed in this fashion, how-ever, and the issue has risen where students not previously bused havebeen assigned to new schools to which they need transportation as partof a desegregation plan.

In assessing the need for constitutional amendment covering suchsituations, I think the following should be kept in mind.
1. Wholly apart from its use in school desegregation plans, busingis and has been a major educational tool. Although some 18 millionstudents were bused to school, at public expense, in 1969-70, accidentswere proportionately and, indeed, considerably fewer than those as-sociated with any other form of, home-to-school transportation, in-cluding walking. And I would urge members of this Committee and

sponsors of this legislation to go to any suburban community, eitherat 8:10 in the morning or at 3:30 in the afternoon, and I think youwill be impressed by the number of schoolbuses that go back and forthcarrying children to school and nobody makes any objectionwhatsoever.
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2. Historically, busingor the assignm'-'t of students to otherthan the closest neighborhood schoolwas an important strategic
device in maintaining racial discrimination and segregation in thepublic schools.

Examples of this phenomenon are legion; many were before the
Supreme Court when it decided the Charlotte and Mobile cases.Among the most egregious are those instances in which North Carolina
and Virginia authorities, for example, transported black students 60or 80 miles each waysometimes across State linesto get them to
a segregated school, or even boarded them for that purpose.But the phenomenon was and is nationwide, as a 1967 pamphlet
prepared for HEW details : It is called "Race and Place; a Legal
History of the Neighborhood School" (Supt. Doc. Cat. No. FS5.238 :38005).

3. Even today, there is little objection to the busing of regular or
preschool students except to assist in achieving desegregation. Experi-
ence in local communities teaches that 'whenever distance or hazardous
walking conditions prevail, parents may be heard demanding someform of publicly provided transportation for their children.

And witness the recurrent controversies about publicly paid bus-
ing for parochial school students. Buses carrying athletic teams, extra-
curricular clubs, or simply classes of children on field trips ply the
highways of this National daily in the name of expanding educational
experiences and opportunties, with virutally no objection from parentsor politicians.

In addition, in many parts of the country the consolidation of the
one-room schools into country or regional school districts and the useof massive busing served the useful purpose of eliminating the one-room schools.

4. The school systems of this country unfortunately have helped
to create the necessity for busing as a desegregation tool by maintain-
ing rigidly segregated attendance patterns with their inevitable effect
upon housing development.

As a district court in Memphis recently put itreferring to theinfluence of the school board's dual overlapping zone policy uponracial residential patterns :

The predecessors of the incumbent Board have accommodated the white hous-ing discrimination in many ways, such as drawing the black Dunbar Elementaryzone, during the last' elementary school dual system year, 1961-62, as a zoneapproximately live miles wide with the black school in the westernmost area.[Record citations omitted.]
While it is true that the blacks at that time lived in the immediate area of

the Dunbar School, the locatbn of the school in the western area of the zonedesigned by the Board would certainly deter a black from moving into the east-ern area of the zone.

Northero8s v. Board of Education of Memphis, Cis,. No. 3931 (W.D.
Tenn. Dec. 10, 1971) (slip opinion at p. 10). Thus the school system is
not being asked to rectify the ills of society to which it did notcontribute.

5. The courts have recognized valid educational needs and have notrequired busing of such distances or for such time periods as would
interfere with the educational process. In fact in the Charlotte-

ecklenburg case, supra, the busing required to desegregate the schoolsystem was lessI repeat, lessboth in distance and in numbers of
pupils involved than had been used to maintain the segregated system.

80-440-72---26
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(See p. p9 -31 of the opinion.) I won't read it but I would ask per-
mission to have the court stenographer copy in the record at this
point what Chief Justice Burger said in the Charlotte-Mecklenburg
case under the heading "Transportation of Students."

Mr. lIuxo.vrE. Without objection, the statement will be placed in
the record at this point.

(The statement referred to follows:)
The scope of permissible transportation of students as an implement of a

remedial decree has never been defined by this Court and by the very nature of
the problem it cannot be defined with precision. No rigid guidelines as to
student transportation can be given for application to the infinite variety of
problems presented in thousands of situations. Bus transportation has been
an integral part of the public education system for years, and was perhaps the
most important factor in the transition from the one-room schoolhouse to the
consolidated school. Eighteen million of the Nation's public school children,
approximately 39%, were transported to their schools by bus in 1969-1970
in all parts of the country.

The importance of bus transportation as a normal and excepted tool of edu-
cational policy is readily discernible ih this and the companion case, Davis, supra.
The Charlotte school authorities did not purport to assign students on the basis
of geographically drawn zones until 1965 and then they allowed almost unlimited
transfer privileges. The District Court's conclusion that assignment of children
to the school nearest their home serving their grade would not produce an effec-
tive dismantling of the dual system is supported by the record.

Thus the remedial techniques used in the District Court's order were within
that court's power to provide equitable relief ; implementation of the decree
is well within the capacity of the school authority.

The decree provided that the buses used to implement the plan would operate
on direct routes. Students would be picked up at schools near their homes and
transported to the schools they were to attend. The trips for elementary school
pupils average about seven miles and the District Court found that they would
take "not over 35 minutes at the most." This system compares favorably with
the transportation plan previously operated in Charlotte under which each
day 23,600 students on all grade levels were transported an average of 15 miles
one way for an average trip requiring over an hour. In these circumstances,
we find no basis for holding that the local school authorities may not be required
to employ bus transportatit II as one tool of school desegregation. Desegregation
plans cannot be limited to the walk-In school.

An objection to transportation of students may have validity when the time
or distance of travel is so great as to either risk the health of the children or
significantly impinge on the educational process. District courts must weigh
the soundness of any transportation plan in light of what is said in subdivisions
(1), (2). and (3) above. It hardly needs stating that the limits on time of
travel will vary with many factors, but probably with none more than the age
of the students. The reconciliation of competing values in a desegregation case
is, of course, a difficult task with many sensitive facets but fundamentally no
more so than remedial measures courts of equity have traditionally employed.

Mr. COLEMAN. It is important, as the Chief Justice points out,
that 18 million of the Nation's public school children, or approxi-
mately 31 percent, were transported to their school by bus in 1960-70
in all parts of the country. In addition, on page 30 he said that as a
result of the court decree, it would mean a trip for the elementary
school children which averaged about 7 miles and it would not take
over 35 minutes at most.

And then he said this system compares favorably with the trans-
portation plan previously adopted in Charlotte under which each day
23,500 students on all grade levels were transported an average of 15
miles one way and the trip required over 1 hour.

I really do think that the Nionsors of this legislation are doing
a great disservice to the great Federal courts of this country because
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the Federal courts have met a terrific problem and they have done it
quite responsibly. The Legal Defense Fund has not won every case,
we have not gotten every decree we asked for, but the fact is that in
every instance in which the court has ordered that there be busing,
there was first the finding of fact and a conclusion of law that the
system as it existed was by law maintained in a racially segregated
fashion, and that s- se: .nd, in every case, the busing was necessary to
eliminate that condition.

And you will also find in these cases that in almost every case, the
busing which took place as a result of the court decree was much
less than existed when the school district maintained segregated
schools.

I had hoped to have prepared for you a document which would
take every Federal case in which busing of any type had ever been
ordered and indicate to you the finding of fact of the court, why it
did what it did, how many miles were involved in busing before the
court decree, and what was the result afterwards.

Mr. HIINGATE. You are offering that as an exhibit?
Mr. COLEMAN. I don't have it ready because at the Legal Defense

Fund, we have only 24 lawyers, sir; they told me when I called over
to ask them to get this ready that they are trying so many cases and
have so many problems they could not get it done by today. But I
would like to be able to file that with the record.

Mr. lluxoATE. What would you consider a reasonable time? Would
2 weeks be plenty of time?

Mr. COLEMAN. Two weeks, I think, would be plenty of time. One
time, long ago, I would have said "with all deliberate speed," but
since desegregation has taken 19 years after the S.,preme Court in 1955
used that phrase, I don't use that phrase any more.

Mr. HusoATE. Thank you. That would be helpful to the committee.
(Subsequently the following letter was filed :)

DILWORTH, PAXSON, KALISH. LEVY eic COLEMAN,
Philadelphia, Pa., March 27, 1972.

BENJAMIN L. ZELENKO, Esq.,
General Counsel,
Howie Committee on the Judiciary,
Wa8hinyton, D.C.

DEAR Ain. ZELENKO: I am enclosing herewith the transcript of my testimony
before the Subcommittee of the House Judiciary Committee on March 3, 1972.
The memorandum which I promised on page 512 has not been completed and X
will send it on to the Committee if and when it is completed.

I appreciate the courtesies and consideration shown me.
Sincerely,

(s) Bill
WILLIAM T. COLEMAN, Jr.

Mr. COLEMAN. Mr. Chairman, I think one of the unforunate things
in public lifeI don't know how we can get away from it and I
am constantly shocked by itis that we try to deal with the tough
problems by putting them in capsule form and finding a convenient
catchword to describe them.

As we move to a country of 210 million people with all of the
myriad problems, social and economic, I know this a tough job for
politicians, but one just cannot solve complicated legal and social
problems by a catchword. The rallying cry at first was "segregation
always." It then moved to "free choice." It is now "busing" or "neigh-
borhmd schools."
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Believe me, as you study these cases as I am pretty sure you will,
and the record, you will find those things free choice, antibusing,
or neighborhood schoolshave never existed in this country as ab-
solutes in the public school system and that such expressions are only
another short way of saying "overrule Brown." I compliment the
people that run for public office,_somethingI have never had the guts
to do, that you have always had the foresight tc recognize that you
not only have to serve your constituency but you have to educate
them. I think that is one of the functions of the Congress, and I
admire the Congress to the extent to which you have not necessarily
bowed to the vocal popular will.

And I think you ought to give this society a chance to really look
at this problem, and I think they will find that antibusing is just
another name for segregation.

Mr. Pouc. Mr. Chairman
Mr. HuzwATE. Yes.
Mr. PoLx. Speaking of slogans and catchwords, it has been charged

that Federal courts are trying to create racial balance. I take it. from
your statement in your experience you have found that not tu be the
case.

Mr. COLEMAN. No, sir. Once again, Chief Justice Burger in the
Charlotte-Mecklenburg case said that the court is not after a "quota
system." The Legal Defense Furd has never gone into court and said
we want a "quota system." The only thing we say is if you are going
to eliminate segregation. and you say you have, and you have done
everything required, and then we look at 300 schools in Charlotte-
Mecklenburg or in Richmond, Va., and we find that there are a great
percentage of the schools that are all black and another percentage of
schools that are all white, and yet we know that the pupil population
is 50-50, one does not have to be a man from Mars to say, "Well, the
school board did not do the job of eliminating assignment based upon
race."

It is just as though the President would say, "I am ,going to invite
the most responsible, people over to discuss a matter" and he keeps
on inviting them and you find at the end of the year that there has
never been a Member prom a House, of Congress there.

At that point you probably could say he is somehow in his plan,
excluding Members of Congress. That is all the Chief Justice said
and that is what the issue is about. The Legal Defense Fund is trying
to say there must be a "quota system." What we are trying to say is
when you review what the school board has done and you look at the
racial pattern and you look at the schools, if so many of them end up
all black and all white and there are no schools which generally reflect
the population, then obviously that school has not P.been converted
from a dual system to a unitary system.

Mr. POLK. Mr. Coleman, do you know if any Federal court order
operating today at district court order is seeking to create a racial
balance?

Mr. COLEMAN. I do not think so. But I must be frank and candid.
I have always felt that when I usk a witness in a trial if he knows
something and he says, "I don't," that maybe he said that because he
is ignorant rather than because he knows or remembers all of the facts.
I do, however, look at what is going on at Legal Defense Fund and
I do follow the cases, even though I am the lay presidentJack
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Greenberg is the one serving in Thurgood Marshall's former position
as director counselbut I think he would say and I will say that no
Federal court has ordered a racial balance and LDF has never urged
that. IIEW has never urged it. I don't think that is what the game is
all about.

What LDF is trying to do is have a unitary school system. We are
not trying to establish a quota system." If we went into any Federal
court in the country and argued for such quota system, whether North
or South, I think we probably would lose the case.

Mr. IIL'ISTGATE. Mr. McClory.
Mr. McaoRY. I want to commend the gentle:aan on a very impres-

sive statement and also to recognize his special talents on behalf of
minority rights. I wanted to make one further observation. The gentle-
man has complimented the Congress and made reference to the fact that
he did not have the guts, as he said, to run for office. He complimented
the Congress for refusing to bow to the popular will.

And yet he suggested that the purpose and the effect of the proposed
constitutional amendment would be to send us back on the road toward
segregation in schools. I just think that he is not accurately reading
the popular will if he thinks that these polls and the opposition to bus-
ing are for that purpose. I think the popular expression against busing
is primarily opposition to busing children from good white schools in
white neighborhoods into the inner city where the schools are described
generally as bad schools.

I do not believe that there is widespread opposition to black children
going from the inner city to the suburban schools. That doesn't seem
to bother people very much. It is the converse that seems to cause a
problem. I think that is where the 80 percent opposition to busing
comes from. It comes from someone who has established a home in a
neighborhood where he feels the school is good and then sees his chil-
dren bused to another neighborhood where the school is bad. Don't you
think that is the real crux of the problem? Isn't that why many are
seeking either a constitutional change or legislative remedy ?

Mr. COLEMAN. You have asked a fair and frank question, and I
would like to give you a fair and frank answer, Congressman McClory.
In the first place, not bowing to popular willby that, I meant those
people that were making demands on you. I firmly believe that the
overwhelming number ,if American people now are proud that this
country did move and attempted to move from a segregated society
to an integrated society.

Mr. MCCLORY. I think that is absolutely true.
Mr. COLEMAN. If you ever go abroad and you talk to people and

then you find out what the American from Texas or Philadelphia or
any place talked about in terms of talking about the great things in
this country, I think they soon will say that we had a tough racial
problem and we attempted to solve it through law. So I think if you
could dig down and take a poll, that Americans basically feel that way.

Mr. MCCLORY. I think that is the popular will, and I think the
Congress has endeavored to give expression to that popular will. The
majority, the overwhelming majority.

Mr. COLEMAN. But I think you would recognize and be equally frank
that when you gentlemen had the guts to pass some of the legislation
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you did, if yoi. counted only your mail, you would have voted the other
way. In the public accommodation law and every other law, I think
if you voted based upon the number of letters you got, you would have
gone the other way.

Now, to come to the problem. In the first place, I would say in a
democratic society, it upsets me greatly that one would say, "Well, I
want my child to go to this first-rate school even though I realize that
almost every black child is going to a second-rate school."

Now, if the person would go on to say, "I am willing to pay enough
taxes to make the black school as good as the white school ; ' then they
would solve the problem, because, whether they went to the inner core
school or the outer core school, it would not make any difference be-
cause both of them would be good.

I think on that they would lose the argument. Third, I would have
to say that I have been nt this since 1948, and with a lot of people, they
still want segregation. I do not mean the majority, but there is a hard
core that really wants segregation, and they use the neighborhood
school or antibusing as the rallying cry.

I am not a Gallup polltaker, and in good conscience I could not tell
you how the majority of people would vote. But it is my feeling that
based upon what I have seen, if you do not permit busing in the limited
fashion done by Federal courts, then you are goir g to have segregated
schools, and that you cannot desegregate these schools unless you do.

Mr. Mcaony. 1 am inclined to agree, with you that the adoption of
the constitutional amendment would further discourage desegregation.

Mr. COLEMAN. Yes. And I think this is very important. I love the
law and I love this country. Under our political system, the Federal
judges in these districts come from these districts. They are great Fed-
eral judges. But I think they are as conscious of the problems of the
district as anybody else. For example, that. great Judge Johnson in
Alabama was born, educated, and practiced in the district in which
he now sits as a Federal judge.

These people live in these districts. They know what is going on.
They know the feeling of these districts. I am pretty sure that the
judge in Richmond, Va., understood the feeling of iiis district. I woul I
urge anybody to read the Richmond opinion, which happens to be 300
pages, and think you will be convinced, and even the opponents of
the opinion will be convinced, that that judge acted responsibly and
he had the understanding of his people at heart.

I don't think a judge would willingly put people into an inferior
situation. On the ether hand, he will recognize if you are going to
desegregate the school, pu have to put people other than where they
may go if they went to the echool closest to their home.

Mr. MCCLORY. Thank you. I have no further questions or comments
and know we have a long program.

Mr. COLEMAN. Could I have another 10 minutes and I will be
finished?

%1r. HuxonTz. Fine, then we will have further questions.
Mr. COLEMAN. In this context, to strip the courts of their .power to

utilize busing as part of a desegregation plan or to make assignments
with knowledge of the race, creed, or color of students, where to do so
without such knowledge will result in maintaining a racially dual
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school system, would be a tragic mistake which could in one fell swoop
end the progress which has thus far been achieved toward equality of
edue onal opportunity.

The anger of these parents whose children must, for the first time,
be bused to schoolwhich translates into the current political attrac-
tive.uoss of antibusing measuresis misdirected.

Its proper recipients are those school board members and school ad-
ministrators who in the past assured them all of the students in their
systems were receiving an equal educational chance, those elected of-
ficials who told them not that the postponement of the day of reckoning
which they promised would make the ultimate reconciliation that much
more difficult.

Members of this committee, there are many Nvlio affirm that they are
not against integration, just against busing. Today in the United
States, there will be no integration without busing. In the context of
our history, adoption of the proposed amendment will enshrine racial
separation as one of the guiding principles of our Nation. That is the
question before the Congress.

I shall add only two more points. First, is to reiterate the point well
made by Tom Wicker. in his New York Times piece 2 weeks ago: the
U.S. Constitution has never been amended to handle trivia or to change
a condition which is temporary. I urge you to reread the 26 amend-
ments already adopted to the Federal Constitution, as I think such
exercise will convince you of the validity of Wicker's point.

Second, and then I will be finished. Black America with the help of
white Americans has sought free citizenship and freedom from segre-
gation in the appropriate manner, not basically in the streets or by
riots, but by seeking redress by law and in the court.

The road has been long and difficult, and it is still far from com-
plete. It really would be "dirty pool" for the white majority now to
change the rules of the game in the middle of the stream and to permit
by law the return to public schools which are racially segregated under
the shibboleth of the "neighborhood school," a concept never before
thought to be so significant.

When today the Catholic child often does not go to his neighborhood
school because his parents prefer him to go to parochial school, when
you have consolidated county schools, when you have in almost every
city outstanding schools like Boys' Latin, Girls' Latin in Boston, pupils
don't go to the neighboihood school for many nonracial reasons. In
other words, I feel you cannot in good conscience enshrine racial seg-
gregation under the guise of neighborhood schools or antibusing
rhetoric. I really think that the parents. where they feel they get a
better education.lay not going to the neighborhood school, certainly do
not send their children to the neighborhood school. I thank you.

Mr. HurfoATE. Thank you very much for a very helpful and learned
statement. We appreciate your contribution.

Mr. McCulloch.
Mr. .McCui.Locit. Mr. Chairman, I should like to say to Mr. Cole-

man and to the people who are interested, I have been a Member of
Congress and on this committee for just about 25 years, and I have
seen witnesses come and go. I have heard witnesses whose parents took
a certain view on these problems, and too many of the children,
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for a time at least, have been prejudiced by the teachers and by the
home.

I think if every child in America could have the teaching set forth
in your statement this morning, in due course, and probably in not
too far a distant time, we would be really living in accordance with
those written rules that were handed down to us well over 2,000 years

ago.
I am glad you have been a witness before us this morning.
M. COLEMAN. That is very kind, sir. I guess I should say nothing,

having remembered what happened when air. Nixon in China mach.
a compliment to the Chinese interpreter. There was great confusion
because at that point the interpreter was under the Chinese edict that
you never respond when somebody compliments you. But if you will
bear with me, I would like to say that people tend to perform upon
the quality Of the audience before which they are called upon to
perform.

I hare always felt that the House Judiciary Committee was one of
those committees of this great Congress that performs in the highest
traditions and quality, not only of the law but of the democratic
society.

So I think I worked harder to get ready today than I normally do
to get ready to come to Congress.

Mr. HUNGATE. Thank you very much. I could listen to this all day.
Mr. McClory.

Mr. .11cCi,oar. I have no further questions. Thank you very much.
Mr. Iluxo,vrE. I would like to ask a few questions, if I may, Mr.

Coleman. I think one of our colleagues in debate on the proposal in-
dicated that the Bill of Rights and many of the amendments to the
Constitution are really directed to protection of minorities, and in
those cases the majority needs no protection. I wonder if that is in
line with what you meant when you spoke of Congress, resistance to
some emotional appeals?

Mr. COLEMAN. Yes. I think the Constitution, as I understand it, is
reallyand you know this better than I do because you live with it
always in administering it every dayis really divided into three
parts. One which determines what political body should do what as
among the legislative, the executive, and the courts and the Federal
Government or the States.

Second, it delineates the power which each governmental division
has. And the third part, as I understand it, contains those provisions
that provide that even when you are in a democratic society and even
though the majority has 98 percent of the vote, that they cannot or
ought not to take away certain rights or privileges from the minority.

I think that is the rule of law, and I believe from my experience,
and I certainly have come a long way from going to segregated schools
and living in black America, that X feel that most of the American
people. white, feel that way. And if I could ever have a weekend free.
I would love to write an article which would demonstrate the extent
to which the rights vindicated by black Americans in the courts have
helped white Americans even more.

As an example, I do not care how you face it, by 1954 we had a
public school system which really wasn't that good. I think the reason
why you get so much pressure in Congress now to get more money
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is that white America realized that when black America began to
make its struggle for equality, that that plus Sputnik were the two
reasons why white America became much more concerned with the
public school systems.

I think the Browv case contributed as much if not more to white
America than it did to us. Another example, I think the entire criminal
law which has resulted in a more civilized system in this country
beginning with Brown v. illissis8ippi in 1937 which says that the Gov-
ernment cannot force a man to make a confession, and you go right
down the line, and all of those eases involved blacks, but you start
pulling the reports of cases in the Commonwealth of Pennsylvania
or any other place, and you will find more white people who get the
benefit of those decisions than black people.

We are trying to make this democracy work. We think it is the
greatest country in the world, and we are thrilled to watch how
through reason you can get the society, even when you are in the
minority, do whal is right, and as my former boss, Felix Frankfurter,
used to say, "Refrain from doing what is wrong."

Mr. IIUNGATE. Thank you very much. Any further questions?
You have been a helpftl witness, and we thank you.
The next witness is Mr. Donald Baldwin, executive director, Na-

tional Council Against Forced Busing. Mr. Baldwin?

STATEMENT OF DONALD BALDWIN, EXECUTIVE DIRECTOR AND
VICE PRESIDENT, NATIONAL COUNCIL AGAINST FORCED
BUSING

Mr. BALDWIN. Mr. Chairman and members of the subcommittee, I
appreciate the opportunity to appear before you today.

My name is Donald Baldwin. am executive director and vice presi-
dent of the National Council Against Forced Busing. The council
was organized just last weekend, February 26-27, at a meeting in
Pontiac, Mich., of over 200 delegates representing local, State, and
National antibusing organizations from 36 States. I am also chairman
of the Alexandria (Va.) Committee for Quality Education, one of
the many organizations represented at the Pontiac strategy conference.

Our membership, through the various local, State, and national
organizations, is a microcosm of the Nation in that it is made up of
people from all walks of life. Also, while we have not attempted to
bring about a "racial balance" in our membership, we are pleased to
count in our numbers members of the black, white, yellow, and red
races.

Despite the many differences in background, education, ethnic ori-
gin, and geographical location represented by our membership, we
are all of one mind on the issue of forced busing. We are against it.

Speaking as a national council, we are not segregationists; we are
not antiminority; and we do not seek to have the clock turned back to
the situatim in our country before the historic 1954 Brown I decision.

A decision, by the way, which essE atially said that schoolchildren
could not be assigned to schools on the basis of race. We agree with
that. But what is being done today? Just the opposite. Children are
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being assigned--and usually busedfrom one E,.;11001 to another be-
cause of their race.

That the courts have gone berserk in their orders is no longer a
matter of debate. But the fact that they will destroy this Nation's
public school system is a matter of deep concern to all.

And, if the decision of U.S. District Judge Robert R. Merhige, Jr.,
of Richmond, is not overturned by the Supreme Court, we will see the
beginning of the elimination of local government in this countr;.

We would remind you of what the situation was in many areas of
the country when the schools opened last fall.

In Detroit, Mich., the Federal district court had ruled that there
must be busing to achieve racial balance. There were many protests
and, on some days, absenteeism ran as high as 80 percent in Detroit
elementary schools.

In Pontiac, Mich., empty schoolbuses were bombed on August 30
and a citizens group asked for a court delay of a busing order. School
attendance the first day was 60 percent in elementary schools; 6 per-
cent in a junior high school.

Fighting between black and white students occurred at a junior high
school; picketing closed two General Motors plants; and in the first
3 days of school, 48 people were arrested in antibusing violence and
schoolyard violence.

Mr. ZELENrio. Mr. Baldwin, do you know what the situation is in
Pontiac, Mich., todaythe degree of absenteeism; what violence there
is?

Mr. BALDWIN. It has considerably subsided now.
Mr. ZELENRO. To what do you attribute that subsiding of violence

and absenteeism?
Mr. BALDWIN. I would say concern of the citizens for protection of

their schools. They have very much concern about the quality of educa-
tion there but I think that many of them are making efforts to adjust
to the court orders. I think this is one of the concessions that have
been made. The feeling is still there. The concern for the lowering of
the quality of education is still there. There is a strong feeling there
but they are making efforts, I think, to live within the orders of the
court.

Mr. ZELExxo. Thus, the absenteeism and violence that you speak of
on page of your statement are no longer 'present, correct?

Mr. Be r.DWIN. Not to the extent that it was.
Mr. Zt:LENKO. To what extent do they persist?
Mr. BALDWIN. It has been decreased. The report given to us over

the weekend was that they still have disruptions and absenteeism and
they still 'have violence.

Mr. ZELENIK( , Does your information come from the school authori-
ties ?

Mr. BALDWIN. This is from parents of the children who attend
schools there.

Mr. ZELENICO. Thank you.
Mr. HrNGATE. You may proceed.
Mr. BALDWIN. In Fan Francisco, only the school superintendent

and the NAACP operlly supported court-ordered busing. School
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teachers demanded that the superintendent resign; Chinese and white
parents held protest meetings.

A. local newspaper poll showed that those opposed to busing in-
chided 90 percent of the Orientals, 88 percent of the whites, 73 percent
of the Spanish-speaking people, and 60 percent of the blacks. As
school opened, elementary school absenteeism was 41 percent. China-
town boycotted schools.

The situation in Denver, Las Vegas, and Los Angeles could also be
discussednot to mention Boston, Minneapolis, and Indianapolis. But
the cases I have cited are enough to indicate the spread of tensions
across the North and West from California to the Middle West to
New England.

The South was still having its problems, tooSavannah, Ga.;
Austin, Tel Winston-Salem, N.C.; and nearby Alexandria, Va.
again, to nu 4iononlyafew.

JAcoes. Would the gentleman respond to a question. You men-
tioned my town of Indianapolis. Was that supposed to be a reference
to civildisobedience or other disturbance?

Mr. BALDWIN. Our delegates to the conference over the weekend
reported that there were disruptions in the schools and that there was
violence and absenteeism on opening day of the schools. This was the
report of the delegation to the conference:

Mr. JACOBS. I might say that is contrary to any information I have.
I know of no incidents. I know of very few people who support mass
busing certainly, and I know of many expressions in opposition to it.
But I know of no incident of any citizen of my hometown who violated
the law or threatened violence, or any kind of demonstration.

As far as their conduct is concerned, it has been exemplary.
Mr. BALDWIN. I only had the report of the delegates there and I

think probably it is a question of semantics as to what we would call
violence. I suspect you are quite correct that they did not violate any
laws, as such. I think their demonstrations were directly within the
confines of the law.

Mr. JACOBS. I just think as a matter of semantics we ought to under-
stand that °thee than police action, I know of no violence by private
citizens. other than perhaps self-defense of home or property, that is
not against the law.

Mr. BALDWIN. As I cite these different examples around the country,
I don't have to recite them and repeat them to you because you have

Iread them all in the newspapers. was a witness to some of them in
nearby Alexandria, Va., and I know from personal experience that
there was much more that was not reported in the newspapers.

Mr. I FUNGATE. Should one believe all he reads in the newspapers?
Mr. BALowtx. No, I would think not, because if he did he would

not get the complete story. Much of it is kept out.
Mr. I-Trxo.vrE. Go ahead. I apologize for the interruption.
Mr. 13.m.nwix. These problemscaused mainly by the usurpation

of power by courts all over the Nationhave ultimately led to the
only logical solutiona constitutional amendment prohibiting busing
away from neighborhood shads against the wishes of a child or his
pa rents.
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In fairness, I personally feel that the Congress has tried to deal
with the problem of massive forced busing to achieve racial balance.
But your efforts have produced no relief.

Much better than I ever could, many of your fellow Congressmen,
appearing before you earlier this week, reminded you of the laws
already on the statute booksfor instance, the so-called Whitten
amendments. sections 309 and 310 of Public Law 92-48, making appro-
priations for the Office of Education within HEW for the current
fiscal year.

Ana these same witnesses also reminded von that the 1964 Civil
Rights Act itself, Public Law 88-352, provides, in title IV, section
401(b),that:

"(b) 'Desegregation' means the assignment of students to public
schools and within such schools without regard to their race, color,
religion, or national origin, but 'desegregation' shall not mean the
assiginnent of students to public schools in order to overcome racial
imbalance. * * *"

Mr. ZELENKO. Many people who refer to the definition of "desegrega-
tion" in title IV ci the 1964 act leave out, as you did, a phrase that
precedes subsection (b). It reads: "For the purposes of this title,
'desegregation' shall mean"for the purposes of title IV. I take it you
arc complaining about decisions of the Federal courts that interpreted
and applied the equal protection clause of the 14th amendment finding
there was segregation in certain schools and ordering various remedies,
including pupil transportation to desegregate those schools. And you
cite this particular definition of "desegregation"as some kind of argu-
ment, that the courts have exceeded their constitutional authority
failing to refer to the words which limit the definition to the purposes
of title IV of the 1964 Civil Rights Act.

Mr. BALnwfx. I think that is quite clear. While it does refer to
title IV, I think it is clear that this definition indicates that the courts
have exceeded the intent of the law.

I would go further to say that this is the whole problem with the
judges. I happen to be a very great admirer of the legal profession.
My father-in-law was one of the finest lawyers in his area of the
country. a great constitutional lawyer. He made the statement many,
many timesand I think really that is what we are talking aboutthat
today ninny of the lawyers that come to take the bar examinations have
majored in sociology first and law as a minor course. I think that it is
a reverse situationsociology before lawand this is, of course, the
heart of the debate about what the judges will do. This is what I am
speaking to, and this is why I am wondering if the judges themselves
are interpreting the law.

As I say here, the law says one thing and the judges interpret it
another way. I would just say, to repeat this

Mr. Porx. Mr. Chairman, I would like to pursue that.. Mr. Baldwin,
are you saying in your opinion the equal protection clause of the Con-
stitution does not forbid segregation? Is that the thrust of your
statement?

Mr. BALDwriv. No, but as this law says in the Civil Rights Act of
1964, desegregation shall not mean assignment of students to public
schools in order to overcome racial imbalance.
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Mr. Pout But the court orders you are referring to make no ref-
erence to this provision.

Mr. B.trowix. No, they don't.
Mr. Pout. Why should they ? Is there anything in title IV that re-

quires a Federal court to consider it
Mr. BALDwix. Well, if you are going to take the position that the

courts should ignore the laws, then I would agree with you. But if wetake the position that you, as Members of Congress
'

pass laws and
expect the courts to adhere to the law as you make it here, as it is setforth in our Constitutionthat the Congress shall make die laws and
judiciary shall carry out the laws

Mr. Pots. But title IV, by its own terms, tells the court that it
need not refer to it because it is not a source of puthority.

Mr. BALDWIN. Yes, and it also says they shall not mean an assign-
ment of pupils to public schools in order to overcome racial imbalance,
too.

Mr. POLK. That is correct. One of the foremost scholars of the
country has testified that no Federal court is doing such. I would like to
refer to section 407.

Mr. BALDWIN. I would disagree that the courts are not assigning
because of racial balance. I think that this has been the concern of
many of the citizens and the communities, that the courts have beendoing this. This is the reason that Chief Justice Burger, in his famous
Swann case, stated very clearly that you did not have to assign pupils
on the basis of race, creed, or color; you did not have to bus to achievea racial balance.

But the judges, on the other hand, have been interpreting the
decision another way. The Supreme Court Justice had to again restate
his position to make it clear. So I think that,

Mr. Pots. Then are you suggesting we need only to wait for these
cases to come up to the Supreme Court and that the Supreme Courtwill reverse, and that we don't need a constitutional amendment?

Mr. BALrwirt I think we do need a constitutional amendment, be-
cause we have the Swann case, which very clearly says they don't have
to do what the judges say we do have to do. 80 I think we need a
constitutional amendment to clearthese up.

These provisions have simply been ignored by the Federal judges
and, under these circumstances, I cannot see how Congress could write
more specific law on the subject than this. The Senate earlier this week
struggled in vain with this matter. The Congress will simply be delud-
ing.itself and misleading the public if it ittemnts to deal with this
busing issue through legish tion. Siich attempl., have not worked inthe past, and wiser men than I are convinced that they will not work in
the future.

It is time that we call into nse the checks and balances of our tri-
partite system of government. It is time that the legislative branch
check the powers being assumed by the judicial branchpowers which
are, in effect, making the judicial branch the Nation's public schooladministrators and, in the process, destroying quality public school
education within our country.

It is time we stopped spending millions of unnecessary taxpayerdollarsbetter spent on education itselfto bus our children out oftheir neighborhoods and away from their local schools.
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Mr. POLK. Mr. Baldwin, do you have statistics indicating that there
has been an increase in busing in the aggregate ? The reason I ask
that question

Mr. BALDWIN. Do you mean "that there has been an increase in
busing"?

Mr. POLK. Yes; you referred to "this massive increase in the use of
buses."

Mr. BALDWIN. I would say the cases reported in the paper state
that there is an increase in busing but, as Mr. Mitigate said, maybe we
can't believe what we read in the paper. But, they have indicated in the
paper that there has been massive busing.

Mr. PoLx. The reason I ask that, Mr. Baldwin, is that we had testi-
.nony yesterday from the National Education Association as follows :

Them, is no statistical proof that desegregation has substantially in-
cre..ed pupil busing either nationally or regionally."

We also had testimony from the League of Women Voters yesterday,
who said : "Total miles traveled have not increased as a result of
desegregation."

I was wondering if you had statistical proof to contradict those
statements.

Mr. BALDWIN. I have in my own comnumity. and I know that it is
true in areas of the country where they have ordered buses. It is true
they have added many miles, and in my city of Alexandria alone, it is
costing somewhere in the neighborhood of $400,000 extra a year for
busing, adding pollution to the air. which I gather. no one is interested
insofar as it is for busing. In some cities we are talking of banning auto-
mobiles during certain times of the clay because of the pollution, But,
on the other hand, we must acid buses that do add to the pollution.

But I think that it is rather silly to say that we haven't added any
additional mileage because of busing when the newspapers have been
full of articles that have indicated that they have.

Mr. JACOBS. Mr. Chairman, one question about the reference to pol-
lution. If we are goin g. to be precise. we really have to say that in the
cities where they are banning use of automobiles, they arc increasing
the use of public buses. That is the whole idea. I don't think that point,
applies with reference to this proposed constitutional amendment, so
we don't get too far with the analogy.

Mr. BALDwriv. I think the idea is putting one bus on to get rid of 60
cars, which is a pretty good exchange. I won't argue with that.

Mr. JACOBS. I am simply saying sometimes we reach pretty far for
analogies and tip over. This has nothing to do with basing of school-
children. That is my point. It really doesn't, apply here, does it'?

Mr. IIUNGATE. Thank you, gentlemen. I would like to comment on
the witness' testimony. We have had testimony before the committee
as I understood it, that there were several hundred thousand dollars
or a million dollars worth of buses required to be purchased because of
changing busing policies. I think that would b' relevant to the state-
ment you make regardless of the mileage problem. Would you proceed,
please ?

Mr. BALnwrx. Yes, I would only add this point: In the city of
Richmond, when they ordered busing there, my information from the
city attorneyand probably there are some people from Richmond
here who could correct mewas that the order required that they buy
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buses which cost them $1.200.000 of money they did not have in the
school board budget, to say nothing of the operating cost and addi-
tional employees and so forth.

This massive increase in the use of buses also undoubtedly adds un-
necessary pollution to our atmosphere from the exhaust. fumes.

The means available to the Congress to check the usurped power of
the judiciary is through a constitutional amendment dealing with the
issue. There seems to be little doubt that such an amendment would be
speedily ratified by the required number of State legislatures.

I therefore urge this subcommittee to report out House Joint Resolu-
tion 620, sponsored by Congressman Norman Lent, of New York, or
one of the other similar amendments also pending before you.

By so doing, you will be helping to resolve also the following ques-
tions: Whether or not we can maintain our public school system;
whether or not we can provide the best quality education for all of our
public school students; and whether or not the parents of our public
school students still have the right to make the decision as to what
schools their children will attend.

Thank you for your attention.
Mr. Hu Nu Thank you very much. Mr. Baldwin. I apologize for

the numerous interruptions, but that shows we were following your
testimony rather closely. I hope we did not destroy your train of
thought.

Mr. 13Anowts. I appreciated the questions,
Mr. HuNo.vrr.. We thank you for your comments about the Judiciar:v

Committee and lawyers: we have received a good bit of that kind of
testimony heretofore.

I trust we won't forfret when the American public had a choice of
electing either Mr. Adlai Stevenson, who was a lawyer, or Mr. Eisen-
hower, who was not a lawyer, they elected Mr. Eisenhower: and elected
Mr. Truman, who was not a lawyer, over Mr. Thomas Dewey, who
was a lawyer.

Are you an attorney. Mr. Baldwin?
Mr. BALowtx. No. I tun not., Mr. Ilungate. I am often accused by

lawyers of practicing without a license, but I must admit I am not a
lawyer.

Mr. Huxo.m. What I wanted to get to was. in dealing with a con-
stitutional amendment. we are dealing. of coarse. with the law. We are
dealing with the highest element of the law. with legal matters and
legal questions which can be highly technical. To analogize, I don't sup-
pose any group would consider conducting a poll or calling a family
conference, to read a cardiogram or any of the doctors' charts or records
in the technical field of medicine. I suppose we lawyers have responsi-
bilities that I am sure you appreciate in dealing with technical legal
matters.

We thank you for your testimony very much.
Mr. McCumv. Could I ask one question?
Mr. HUNGATE. Yes.
Mr. McCt,our. I want to thank the gentleman for his testimony and

also for his concern on this subject which he has expressed in behalf
of several organizations. I was impressed by his comments on the sub-
ject of the requirement of buying more buses. I judge that one reason
why more buses are needed and more busing is carried on is because of
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the time that is devoted to conveying and transporting children the
distance they have to travel.

I note in the Swann case that the Court indicates that it is perfectly
valid for a court or a school board to take into consideration the
subject of time and distance. Do you think that if there was some
legislation passedwhich, of course, Congress, I judge from the
Swann case, could enactsetting limitations with regards to time and
distance, that kind of a legislative remedy might not be virtually a
complete answer which would obviate the need for so many buses and
also would satisfy the desegregation requirements which are set forth
in the Swann case, without having to amend the Constitution?

Mr. BALDWIN. I doubt that would help the case, Mr. McClory. In
the situation that I was involved in, in nearby Alexandria, we brought
our case against the school board to stop busing of our secondary
schools on the basis of endangering health and safety to the child by
having to transport them a distance which they would normallywalk.
This has been proven in incidents since then, and we have had many
people hospitalized because of incidents happening on buses.

But to say that the Congress could draft such a law, putting limi-
tations on how far a child could be bused, would again put us in the
same position of the title IV of the 1964 Civil Rights Act. You would
have it on the books, but the judges would not be compelled to follow
that necessarily. This is my whole concernthat bright, well-learned
constitutional lawyers who have visited with me on this subject over
the months when we were involved with our case

Mr. MCCLORY. You are not suggesting that we forbid all busing, are
you Wouldn't we forbid all busing under the constitutional limit ?

Mr. BALDWIN. I am suggesting that we limit it.
Mr. MCCLORY. What I am suggesting is that possibly we could limit

busing by establishing some guidelines. Wouldn't that solve it ?
Mr. BALDWIN. If you had legislation that said busing a child from

one school district to another on the basis of race, creed. or color shall
be unconstitutional, you cover that point. I am not sure that legisla-tion

Mr. MCCLOBY. Are you suggesting that we should forbid busing b "-
cause there happen to be particular races or colors involved in the
busing?

Mr. BALDWIN. I alit saying that racial balance should not be a basis
for a decision.

Mr. MCCLORY. We could legislate with regard to distance and time
and possibly health. And would you support that? It seems to me that
would be an answer.

Mr. BALDWIN. This would be a distinct possibility, but it comes right
back to my original premise. I must admit to you very honestly and to
members of the committee that I personally arrived at this decision
in support of the constitutional amendment after much analysis of it
and after discussing it with many attorneys whom I think are great
lawyers. I am sure menbers of the committee would recognize many
of the names. I don't kalieve that the judges are going to pay any rt-
tendon to the law you legislate here. It has been proven already that
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they have not. That is my point, and that is why I believe that the
constitutional amendment is the answer.

Mr. MCCLORY. But you do feel they would pay attention to the
Constitution?

Mr. BALDWIN. I believe they would. I hate the idea of messing up
the Constitution and a document that I respect and admire very much,
and I tell 3rou publicly I would die for the defense of it. I feel that
strongly about it.

SICCLORY. Well, all that has happened so far is that courts are
interpreting article 14 of the Constitution. Some people disagree with
their interpretation. I understand it is the document that you would
die for. I will yield.

HUNGATE. The gentleman from Indiana, Mr. Jacobs.
Mr. JACOBS. Mr. Baldwin, I thank you for coming and for the state-

ment you have made. I would assume that you are not opposed to
desegregation itself.

Mr. BALDWIN. No, definitely not. I think that it is a fact of life today
and we all accept it and I think we respect it. Cases have proven that
it has helped society.

Mr. JAcons. The essence of what you object to is the transportation
of children of any race far away from their neighborhoods, or in the
traditional situation, past a school that is convenient to them to a
school which is geographically inconvenient to them and takes a long
time to get to? That is what you are really opposed to?

Mr. BALDWIN. Yes, that is the strong concern that I have. I can cite
many examples of this.

Mr. JAC010. I understand. Now suppose as a member of a school
board you were faced with a choice of drawing school neighborhood
boundary lines and you had two options. Both would involve areas that
were reasonably compact and did not involve greater distance; from
the extremities of the school. One map would maintain separate schools
for whites and blacks: an alternate map wonld .straddle areas predomi-
nantly black and predominantly white.

Mind you now, neither blacks nor whites would have any further to
walk to school with that alternate map than with the map that was
reasonably compact and included only whites in one school zone and
only blacks in the next school zone. Would you object to drawing the
line in such a way that the black and white children could walk to the
school nearest to their home?

Mr. BArowix. I think this is the whole pointthat we want them to
go to the schools nearest to their own homes&

Mr. JAcons. Excuse me. For clarification, it would work either way.,
Mr. BALDwric. Yes.
Mr. JACOBS. It would be the closest one. Would you object to the

school board's taking into account the pattern of historic segregation
in the community which resulted in those neighborhood patterns but
simply drew the linesno busing involved at allso that black and
white. children would walk to schools that were really nearest to their
homes? Would von have objection?

Mr. BAT,nwix: No, I don't think that would be against the principle
we believe in.

Mr. JAcoas. That is my understanding of your position. I under-
stand it perfectly, and I 'don't think that it is illogical. The problem

40-449-72-27
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I have with it is that if we write the constitutional amendment into
the Constitution, saying no child shall be assigned to any school on
account of his race, the second alternative would be unconstitutional
by the terms of the amendment.

Drawing a map is what you really dowhen you notify the people
in a district you are assigned to a school. Even though they can still
walk to the school nearest to their home, they could not be assigned
to it by the language of these proposed amendments. That is where
I have a lot of trouble.

In other words, I wonder if the inconvenience of long-distance
busing, busing away from the most convenient school, can't be elim-
inated without going so far as to eliminate the power of the local
school boards to make assignments to achieve some desegregation.

What do you think about this language, the overkill of it, the
ambiguity, beyond the logical pattern for which you appear here
today ?

Mr. BALDWIN. I don't thinkif I understand you correctlyI
don't think that there is any difference of opinion on our objectives to
provide language for a constitutional amendment which would say
to a school board and the judges passing on the legality of the school
board decisions that you may draw any kind of lines that you wish
but you may not use race as a basis for your decision, and I thinkthat is

Mr. JACOBS. Sir, that is the issue I put to you a minute agothat
iyou have a clear choice. My question is whether you want to prohibit

a school board from having that choice even if that choice involved
specifically having black children and white children go to school
together but who do live within walking distance of a given school.
That is my question. Would you want to outlaw that?

Mr. BALDWIN. I would not want to outlaw their right to draw the
boundaries as they saw fit so long as they were not motivated by their
interpretation of the law or by the courts' interpretation of the law
that they had to do it on the basis of race, creed, or color. Just as, on
the other hand, when we are talking of congressional redistricting, I
am sure the State legislatures have the right to redistrict any way
they want to. But we would not feel it was constitutionally right for
them to use politics as a means for redistrictingas I suspect some-
times happensdraw a district that is predominantly Democratic or
Republican.

Mr. HUNOATE. Thank you. Any further questions I
Mr. MCCLORY. Mr. Chairman, I have to leave the meeting at this

time. I do want to say, for the benefit of the following witnesses, that
I have read the statements and will consider those equally with the
others. I am sorry I have to leave.

Mr. BALDWIN. Mr. Chairman, you were very tolerant. I am getting
over a case of laryngitis, and I don't normally talk like this, and you
have been very tolerant. I appreciate your attention, interest, and
consideration.

Mr. HtiminTs. Thank you for your contribution.
The next witness is Deputy Dean Burke Marshall, Yale Law

School, on behalf of Common Cause. Dean Marshall, we are happy
to have you here.
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STAI.v.MENT OF BURKE MARSHALL, DEPUTY DEAN, YALE UNIVER-
OITY SCHOOL OF LAW, OR BEHALF OF COMMON CAUSE

Mr. MARSHALL. Mr. Chairman, I am appearing here today on be-
half of Common Cause, a citizens' lobby of more than 230,000 mem-
bers, which lists among its priorities the need for equal opportunity
in all aspects of American life and the importance of increased edu-
cational quality at all levels.

It is only 18 years since the Supreme Court ruled, in Brown v.
Topeka Board of Education, that separate-but-equal schools were in-
herently unequal; 10 years since riots welcomed James Meredith to
the University of Mississippi; 9 years since the Governor of Alabama
stood in the door of his State university to try to keep two black
students from enrolling.

We have made great progress since then, and the pace of desegrega-
tion has accelerated in the years since the passage of the 1964 Civil
Rights Act. An indication of sorts of our progress, I suppose, is the
fact that even those who have proposed legislative and constitutional
amendments such as the one before this committee have hastened to
add that they, too, are in favor of equal opportunity in education and
that they welcome additional Federal funding for supposedly poorer
schools.

There are two basic points I wish to make to the committee.
The first, which has been made over and over again by others, is

that the proposed amendments before the committee are by no means
limited to busingthat is, to the transportation of students for pur-
poses of achieving desegregation in a school district. Indeed, as my
colleague, Alexander Bickel, has pointed out, it is beyond the com-
petence of constitutional draftsmen to write an amendment limited
to dealing with such a narrow and temporary phenomenon.

The second is that even if some magic of language manipulation
mads that possible, there is no factual showing of a need to interfere
with the orderly process of litigation in the matter, even by legisla-
tion, much less by such a drastic step as tampering with the Consti-
tution. There is no evidence that the Federal judiciary has suddenly,
in recent years, become peopled with wild men, arbitrarily ordering
indiscriminate and massive busing of children.

This is an issue grown out of political rhetoric, out of inflamed fear
of steps that have not been taken and never will as far as the cases
now on the books are concerned, out of imagined rather than real
threats to family life and family ties to communities. This is therefore
the worst possible of atmospheres in which serious men should seri-
ously consider changing the Constitution.

As to the first of these points, it seems plain that whatever the intent
o: the sponsors of the Lent and similar amendments and however mild-
sounding the language"no public school student shall, because of his
race, creed, or color,-,be assigned to or required to attend a particular
schoui" their net effect would be to destroy court implementation of
the Brown rule. The amendment on its face does not deal only with the
transportation of studentsthat is, busing; it is nothing less than a
resegregation amendment.

Thus, the amendment would not merely end the use of busing as a
means to eliminate dual, unequal systems of public schools and halt
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deliberate school segregation, although it would do that. It would also
foreclose the use of a variety of techniques brought into use by skilled
educators throughout the country aimed at equalizing educational
opportunity, providing better use of school resources, and enhancing
educational quality for all students in their communitiesvoluntary
transfers, rezoning, the pairing of schools, magnet schools, educa-
tional parks, and the like.

And it would force the dismantling of all those systems of school
busingand there are a great many of themwhere the educational
climate has improved substantially as a result of school integration
and student performance has been heightened for black and white
students alike.

Dozens of school systems all over the country have integrated their
schools thoroughly and successfully. In Berkeley, Calif., the largest
city in the Nation to integrate its entire school system voluntarily,
average achievement of black students has increased by 60 percent,
and white student achievement is still greater. Harrisburg, Pa. has
instituted a voluntary desegregation program, and its superintendent
describes the results as "dramatic." Parents in Tulsa, Okla., have taken
the lead in instituting desegregation pi ograms involving transporta-
tion of their children.

Similar progress has been made in Riverside and Sacramento, Calif.;
Dayton, Ohio: Baldwin, Mich.; and in Project Concern in Connecticut.
Even school districts in Pontiac, Mich., and San Francisco, the scene
of protests and even violence over the initiation of busing plans a few
months ago, are now proceeding well enough that the officials in HEW
and the U.S. Civil Rights Commission consider the programs in those
districts successful.

But by far the greatest progress has been made in the South. It is
noteworthy that President Nixon', s decision last August to seek a
ban on the use of Federal funds for busing was protested by school
superintendents throughout the Southin Winston-Salem and exlreen-
ville, N.C., Columbia S.C., in Nashville, Tenn., in Birmingham,
Ala., and in Jackson, Miss.superintendents who, in effect, told the
President that they were making the experience work and he should
leave them alone.

The white business leaders of Jackson, once a citadel of segrega-
tionist, have been running full-page newspaper ads urging the com-
munity to back the local school programads which read "We are
sticking, with our public schools to help make them the best in the
Nation.''

If the Lent amendment were to be adopted, all of this would end
a11 of it. A nd worse than that, it would compel a retreat from what
the courts are concerned with under Brownthe development of
unitary school systems out of the structure of dual schoolsa structure
which has served through so much of this country's history not merely
to deprive. and even destroy black children but to isolate white children
and dull their experiences as well.

That brings me to my second basic point : Whether there is really
any demonstrated need for all the emotional and political attention
being given this matter. In my view, the amendment we are discussing
is a product of nothing less than a misreading and misun lerstanding
of the court decisions which have required busing and the rationale
behind those decisions.



407

I have no doubt that the courts have acted properly to enforce the
law and have not gone beyond it to do their own legislating, and so I
would like to say a word in their defense.

On March 24, 1970, President Nixon made a statement on elementary
and secondary school desegregation in which he said, in part:

Deliberate racial segregation of pupils by official action is unlawful, wherever
it exists. It must be eliminated "root and branch"and it must be eliminated
at once.

This is precisely what the courts have done. They have determined,
in innumerable cases, that the circumstances by which most minority
group children attend school in isolation from children of the majority
group are not accidental or purely do facto, not merely the result of
housing patterns, but are the result, in whole or substantial part, from
an accumulation of actions by school, local, and State authorities' aimed
at deliberately maintaining segregation.

The courts have found cases where school boundary lines have been
redrawn with the intent of keeping schools segregated, even to the
extent of school boards working overtime to gerrymander districts to
preserve segregation; where schools have been closed in racially mixed
areas rather than permit integration; where optional school zones have
been created to encourage white students to attend all-white schools;
where sites for new schools have been strategically chosen with an eye
toward keeping them all-white or all-black; where the size of schools
has been purposely limited so that they might serve only a limited
geographical area and hence only one race; where, in case after case,
pupil assignment was organized so that black students were often
bused, not to predominantly white schools near their homes, but to
predominantly black schools further away.

The neighborhood school system, so often invoked by foes of busing,
has not been so sacrosanct when transportation of pupils is used to keep
schools racially separate.

The Supreme Court found in the Swann case that the Charlotte-
Mecklenburg, N.C., school district had, among other things, expressly
encouraged segregation by building schools in the center of neighbor-
hoods rather than between two neighborhoods to encourage integra-
tion and also found cases where busing had been used to further
segregate the schools.

It then stated in its decision, in part:
Alt things being equal, with no history of discrimination, it might well be de-

sirable to assign pupils to schools nearest their homes. But all things are not
equal in a system that has been deliberately constructed and maintained to en-
force racial segregation. The remedy for such segregation may be administra-
tively awkward. inconvenient and even bizarre in some situations and may impose
bunleng on some; but all awkwardness and inconvenience cannot be avoided in
the interim period when remedial adjustments nre being made to eliminate the
dual school systems.

The court then ordered that a plan proposed by an education expert
be put into effect.

Two recent controversial court decisions in Detroit and Richmond
have stemmed directly from this ruling. Judge Stephen Roth found
that Detroit had encouraged segregated schools by drawing its school
boundaries north-south rather than east-west, by the small size of some
of its new schools, and by the use of transportation for purposes of
segregation.



Judge Robert Merhige determined, for his part, that the State of
Virginia has never hesitated to use its powers to perpetuate a dual,
unequal system; that the city, county, and State had jointly built
schools for white students as far as possible from black neighborhoods;
that the State had sponsored white student transfers and private school
tuition grants to evade desegregation; and that, most remarkable of
all, the State's central planning department for educational trans-
portation had performed surveys and formulated the most efficient
means by which separate school systems could be maintained.

Other courts have made similar findings, and it is on this basis that
the;,. have acted to break down the dual systems.

Those who oppose the use of busing in these cases have male it ap-
pear as if the courts and the Department of Health, Education, and
Welfare have ordered New York City students to attend school in
North Dakota. Certainly they have spread the myth that court-
ordered busing plans have caused students to ride buses two or three
times as far as they did previously.

But an examination of pupil transportation in school districts be-
fore and after the court order shows that in many cases the opposite
has been the case. As Mr. Coleman has pointed out to you, in the
Charlotte-Mecklenburg District, for instance, students prior to the
Swann case rode buses for an average ride of more than an hour; now
the trip takes 35 minutes.

Hoke County, N.C., reports that its students travel for 15 minutes
less since the court-ordered program went into effect. Between 1965
and 1969, the State of Georgia, with its enrollment up 92,000 and the
number bused up 14,000, had a decrease of 473,000 miles in its busing
program under court desegregation orders.

And the chairman of the Richmond school board has pointed out
that Judge Merhige's consolidation decision did not mean more busing.
One effect of the plan, she said, would be for the district to cut back
on busing, because many black students lived closer to suburban schools
than to the city schools to which they were being transported. "It will
save a great deal of time for the children and a great deal of money
for us in busing costs," she said.

What else can we conclude from this evidence other than thatsect
gation in these and other school districts had been deliberate,
thousands of pupils had been bused out of their neighborhoods to main-
tain segregation, and that courts acted properly in identifying the
complicity of school and governmental authorities in maintaining
the dual systems and in ordering their elimination ?

This is what is so disappointing about President Nixon's retreat
on school integration last August, when he repudiated a plan for bus-
ing in Austin, Tex., approved by both HEW and the Justice De-
partmen. ith the comment that he was against "busing for busing's
sake."

He must have known better; that was not what was involved then,
nor has it ever been. The court's orders have involved the transporta-
tion of children only in response to deliberate segregationthat is,
deliberate violation of the equal protection clause of the 14th amend-
ment of the Constitution.

And never, to our knowledge, has any courtor school board violated
the judicial dictum of the Swann case by ordering busing where "the
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time or distance of travel is so great as to risk either the health of the
children or significantly impinge on the educational process."

In short, the essence of what the courts have been about is devising
temporary means of making what were formerly dual school systems
into unitary systems. It remains to be said only that we believe that
this work of the courts is not only required by the equal protection
clause of the Constitution, as Brown held, but is also the only course
consistent with the evidence of what constitutes wise educational
policy.

Thus President Nixon might have done better to recall another por-
tion of his March 24, 1970, statement on school desegregation. At that
time, he said:

It is clear that racial isolation ordinarily has an adverse effect on education.
We also know that desegregation is vital to quality educationnot only from the
standpoint of raising the achievement levels of the disadvantaged but also from
the standpoint of helping all children achieve a broad-based human understand-
ing that increasingly is essential in today's world.

This is the educational issue before us. For all the talk about "com-
pensatory education" and "prize schools" and additional fund for
minority students runs directly up against the national experience.
Nothing we have learned in the last 18 years does anything to contra-
dict the decision of the Warren Court in Brown that no amount of re-
sources can combat the deprivation which occurs in a deliberately
racially isolated school.

We believe this to be truealthough I stress that this is not what
the courts are about in the desegregation casesalso when the racial
isolation is inadvertent or contrary to Government policy. This is the
testimony of the Coleman report and the study on racial isolation in
New York; it is also the experience of gated schools in New York
City and Washington, D.C., which show no improvement despite
ildditional Federal funds per child.

Four years ago this month, the report of the National Advisory
Commission on Civil Disorders stated, in part:

We support integration as the priority education strategy because It Is essen-
tial to the future of American society. It is indispensable that opportunities for
interaction between the races be expanded. The problems of this society wia not
be solved unless and until our children are brought into a common endeavor and
encouraged to forge a new and more viable design of lite.

This is also Common Cause's judgment; educational opportunity will
not be equal and the education of both white and black children will
not be complete until we end segregation in our schools.

The debates over the issue have already wen too much irrationality
and violence: school buses overturned ti South Carolina and fire-
bombed in Michigan; Ku Klux Klanners and American Nazis seizing
the opportunity to crawl out and spread their racist poison; even an
intemperate Richmond city councilman suggesting "euthanasia" for
the Governor of Virginia because LinwoW Horton dares support
.school integration and hence the law.

We repudiate all such extremism; it adds nothing to the national
dialogue and does not promote the national good.

We are aware that a great many citizens who oppose school busing
are neither racist nor extremist but are merely concerned about their
children's education and about their children's safety. We also recog-
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nine that some of their fears may be legitimate. But the proposal
before this committee is no answer. Our system of government can
adjust and can solve the problems which exist.

The public should understand, for its part, that busing is a tempo-
rary and transitional measure. As the court hie- said, it may be awk-
ward and inconvenient but it is necessary if we are ever to approach
educational equality. It is imperative that all citizens not only obey
the law but act positively to help make busing work.

There are imperatives for our national leaders as well. "Busing has
not been an issue here," a Jackson businessman has been quoted as say-
ing, "but it will become one if it is stirred up by our national leaders."
Too much stirring up has occurred already.

We call upon the Congress and the President and other national can-
didates to forego the pursuit of a few votes which might win the next
electionand lose the next generation of young people.

Restraint and genuine leadership such as that demonstrated by Gov-
ernor Askew of Florida is of the essence. All government officials
should follow his example, by counseling respect for the law, lending
their support to school superintendents and others who have the re-
sponsibility for educating our children, and otherwise acting to en-
courage a new national climate of tolerance and reconciliation. We
must all work together under the law if we are, in our time, truly to
fulfill the Nation's promise and bring all its people together .

Mr. IITTNGATE. Thank you for your statement, Dean Marshall. We
recognize you are one of the outstanding legal scholars of our Nation.
We appreciate your coining here to give us your counsel.

Mr. McCulloch.
Mr. McCuhLocit. Mr. Chairman, I am glad to have Dean Marshall

back here to help the committee with this very important problem.
Your strength was a material strength in the years gone by. We appre-
ciate your statement very, very much.

Mr. HUNGATE. Mr. Jacobs.
Mr. JAcoas. No questions.
Mr. Hum:im. On page 7 of your statement, Dean, the second para-

graph, fourth line from the bottom, you say: "... the city, county and
State had conspired to purposely build schools . . ."

Mr. MARSHALL. I changed that statement, Mr. Chairman, when I
read it.

Mr. HUNGATE. That was intentional ?
Mr. MARSHALL. Yes, sir.
Mr. HuNamt. And on page 8, the second paragraph, the line clic.-

cussing : Those opposed to busing "made it appear as if the courts
* * have ordered New York City students to attend school in North
Dakota"would you consider courts might have power to order stu-
dents in Kansas City, Mo., to a'Aend school in Kansas City, Kans., and
vice versa?

Mr, MARSHALL. No, I think not, Mr. Chairman.
Mr. HuNams. But look at the Richmond, Va., case. Who were the

parties in that case, Dean?
Mr. MARSHALL. The parties were the Richmond school board.
Mr. Httmum. Were they the plaintiffs?
Mr. MARSHALL. They supported the order that Judge IVIerhige gave.

They were not the plaintiffs. The plaintiffs went back many years, I
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believe. It was a case that started shortly after Brown. It has a long
history, and this was part of the remedial proceedings. But the school
board of the city of Richmond endorsed and supported Judge Mer-
hige's opinion and urged that solution on the court.

Mr. HUNGATE., On page 9, you are discussing "President Nixon's re-
treat on school integration" in the Austin, Tex., situation. Is that
related to the requirement under title VI of the 1964 act that the
President approve regulations promulgated by Federal agencies to
enforce nondiscrimination?

Mr. MARSHALL. Yes, Mr. Chairman. There was a court case in
Austin. The participation of HEW in that caseand in other cases
is in connection with its duties under title VI of the Civil Rights Act
of 1964. The President was involved in it, I suppose, because both
HEW and the Justice Department reported to him and he disagreed
with their positions on the matter.

Mr. IIUNOATE. And the President does have discretion, is that cor-
rect, under title VI, over the issuance of guidelines and regulations?

Mr. MARSHALL. I suppose, Mr. Chairman, that the President has
some discretion consistently with what Congress has told him to do
with respect to any matter that is the business of the executive de-
partment. Title VI makes it the business of the executive department to
withhold funds when the funds are going to be used discriminatively,
and HEW acted under that provision.

I suppose that the President is the Chief Executive and that he has
discretion in any case to disagree with one of the departments report-
ing to him. I do not believe he has any explicit discretion under title IV
as the President..

Mr. HUNOATE. On page 10 of your statement you assert"It is clear
that racial isolation ordinarily has an adverse effect, on education."
Continuing down, referring to "deliberately racially isolated school,"
would not the deprivation be the same whether isolation was deliberate
or accidental ?

Mr. MARSHALL. Yes, Mr. Chairman. My point there is that the courts,
the Federal courts, and most of the rhetoric about busing involves Fed-
eral court decisions, that the Federal courts are not involved with in-
advertent segregation and racial isolation; they are involved with
segregation and racial isolation which has been determined by Govern-
ment policy, in effect by a dual systemone for white and one for
black or partially that.

There is no case that I know of, and I do not know that the Legal
Defense Fund, which brings most of these cases, has ever understood
that racial isolation which is inadvertent, which is true in some parts
of big cities, or racial isolation which is contrary to Government policy,
which is true in some cities, even when the government of the city and
the government of the Stateas I think is true of New York Cityis
opposed to racial isolation, violates the 14th amendment or is therefore
the subject of any Federal court order. That was my point.

Mr. IlivoivrE. Dean, would you distinguish between de facto and
de jure situations?

Mr. MARSHALL. Yes; that is essentially what I was doing. I defined
"de facto" as being racial isolation which was inadvertent or contrary
to Government policy.

Mr. HUNGATE. Are you aware of any court orders applicable to that
type of situation ?
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Mr. MARSHALL. I think there are none, Mr. Chairman. I will have to
qualify that the way Mr. Coleman did, but I think there are none, and
I do not know what basis th 3re would be for any.

Mr. HUNGATE. In reference to testimony we have had earlier, I would
like to ask one more question along this line. Consider a situation
where you had de jure segregation originally and the de jure segrega-
tion was ,utlawed either by Brown or subsequent State actions and de
facto se ion continued. Are you aware of any court decisions that
reachedgsrteira situation ?

Mr. MARSHALL. Mr. Chairman, the Supreme Court has said that
where there has been de jure segregation, the States or the local school
districts have an affirmative obligation to do away with it and its
effects; so that if, by that, you mean that there was simply a repeal of
the segregation laws, I think that would not be sufficient under the
Brown case and it would not be sufficient under the Swann case.

Mr. HUNGATE. Thank you very much.
Mr. ZELnNIECO. One question, Mr. Chairman. Mr. Marshall, you were

the Assistant Attorney General in charge of the Civil Rights Division
in the Department of Justice when the 1964 act was enacted. In this
hearing, you heard proponents of the constitutional amendment argue
that Federal courts have not obeyed the 1964 Civil Rights Act. in par-
ticular, two provisions of that act were cited.

One of them is a provision in title IV, I know you are familiar with
the definition of "desegregation." It is in the record. I won't read it
again. The other provision, section 407 of the 1964 act, dealing with
suits by the Attorney General to desegregate public schools reads as
follows:

* * nothing herein shall empower any official or court of the
United States to issue any order seeking to achieve a racial balance in
any school by requiring transportation of pupils or students from
one school to another or from one school district to another in order
to achieve such racial balance a a *"

Mr. Marshall, it would be helpful to have your comments on the
charge that the Federal courts have not obeyed these two provisions in
the 1964 Civil Rights Act.

Mr. MARSHALL. The thrust of my testimony, Mr. Zelenko, is that I
do not agree with that. I think that the opinions of the courts and the
opinions of the Supreme Court are very, very explicit, that what the
courts are about is the elimination of dual school systems. They are
not trying to achieve racial balance as such. They are trying to elimi-
nate dual school systems and form them into unitary school systems.

That is a very complicated piece of business, and the bigger the
district and the more children that are involved, the more complicated
piece of business it becomes. We must remember that the dual school
systems existed throughout the South and in the District of Columbia
universally until 1954, and many of them until very, very recently,
and that had been so for at least a hundred years and, in some cases,
maybe even longer than a hundred years.

So I do not think that the courts are disobeying or ignoring that
provision of the law.

Mr. HUNOATE. Thank you. Any further questions I
Thank you very much, Mr. Marshall.



effective Members of the Congress, respected for your courage and

Georgia, to introduce a group with him. We appreciate your patiencein waiting, Bob. You are certainly one of the most distinguished and

STPTEMENT OF ROBERT G. STEPHENS, IR., A REPRESENTATIVE

independence. We are pleased to have you with us.

ap-preciate your letting me come here with my friend and constituent,Mr. John Fleming from Augusta, Ga., and to have this opportunity ofpresenting him.

to semantics that have come forward in the discussions this morning.I suppose that you could say, from the standpoint of semantics, afterhearing read what Mr. Zelenko just readthe last article that he just

against busing because the provision against busing is in there. Also,
read, that everybody who voted for the Civil Rights Act of 1964 was

everybody that voted against the Civil Rights Act of 1964 must havebeen for busing because prohibition of busing is in there.

make is this; that the courts have ignored the clear intent of Congress
engi-neered through the Congress with the language against busing in it.The clear intent of Congress was that we not have the busing that has

in that Civil Rights Act which Mr. McCulloch and Mr. Ce Um_ engi-

of Congress.

that in light of the intent of Congress. They are interpreting that

now been brought forward.

Mr. Fleming is an attorney of Augusta, Ga., in Richmond County.

talk about Richmond County, Ga., where we have had a busing order,

in the light of the 14th amendment and not in the light of the intent

and Richmond, Va., that has had similar experiences. And so I wanted

Mr. Fleming is this: In Richmond County, Ga., the county and the

to make that clear to you.

Richmond County, Ga., is a board that is elected by the people in the
community. It is not an appointive board. Mr. Fleming runs for office,

the board. He doesn't run for the job of president the board, but he

city school systems were one of the first school systems in America that

superin-
tendent of the Richmond County school system for 52 years. He was

and my understanding is that the president of the -ard is selected by

was made into a consolidated system, the county am'. city. It was done

elected every year' y the board.

of the consolidated school system at the age of 21. He was the superm-
so in 1881. My uncle, Lawton B. Evans, was the first superintendent

is chosen president of the board.

We would now like to recognize our colleague, Mr. Bob Stephens of

Mr. STEPHENS. Mr. Chairman and members of the committee, I ap-

I would like to make one comment before I introduce him, in respect

One other , imment I would appreciate having the opportunity to

The courts, as I understand it. are saying they are not interpreting

Without any further ado, I would like to present Mr. John Fleming.

There has been some confusion in the minds of some people when we

Also, I would like to point out to : au that the board of education in

The other thing that I would like to mention in the introduction of

IN CONGRESS FROM THE STATE OF GEORGIA
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He established a quality school system in Richmond County. I can
give you that evaluation not based upon my kinship with him but be-
cause after he had been for 50 years a superintendent of the Richmond
County school system, he was given 9 gold medal presented in Au-
gusta, Ga., by President Nicholas Murray Butler ( ' lhalf of Colum-
bia University in New York because of his contrio, in to education
in America. And it was the first time that Columbia University had
ever given an award to anybody who was not an alumnus of that
school.

We have had a quality education system in Richmond County, and
that it what Mr. Fleming and I both have advocated and will continue
to advocate, and that the artificial guidelines, artificial interpreta-
tion on busing, that have been made will destroy that quality education
system.

Without further taking of Mr. Fleming's time, I present Mr. John
Fleming of Augusta, Ga.

Mr. HUNGATE. The committee thanks you, Congressman, for your
statement. And we appreciate having you with us.

Mr. Fleming, will you please proceed.

STATEMENT OF JOHN FLEMING, PRESIDENT, BOARD OF EDUCATION
OF RICHMOND COUNTY, GA.

Mr. FLEMING. Mr. Chairman, I would like to thank Mr. Bob Ste-
phens for the introduction, and other members of the committee and
counsel. On behalf of the concerned parents of Richmond County, Ga.,
I would first of all like to extend our gratitude to this committee for
according me the privilege of submitting testimony in relation to
what, in my judgment, is the most critical domestic issue that has
concerned the legislative branch of our Government in many years.

I might say at this point, Mr. Chairman, that I am not going to
follow Aly prepared statement verbatim, that I will digress in the
interest of time, and some of the things have been covered heretofore
and I know you have heard part of this testimony. I will inject, with
the permission of the chairman, certain things to support the con-
tentions of my prepared statement if that would be permissible.

Mr. HUNGATE. Mr. Fleming, if I understand you comedy, you
request permission that your prepared statement be made a part of
the record at this point?

Mr. FLEMING. Yes, sir.
Mr. HENGATE. Without objection, that will be done. You may com-

ment on your statement or summarize it, please.
(The statement referred to follows:)

STATEMENT OF MR. JOHN FLEMING, PRESIDENT, BOARD OF EDUCATION OF RICHMOND
COUNTY, GA.

Mr. Chairman, distinguished committee members, by way of introduction, my
name is John Fleming. I am an attorney by profession, and I am the current
president of the Richmond County Board of Education in Richmond County, Ga.

On behalf of the concerned parents of Richmond County, Georgia, I would
first of all like to extend our gratitude to this committee for according me the
privilege of submitting testimony in relation to what in my judgment is the

ef
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most critical domestic issue that has confronted the legislative branch of ourGovernment in many years.
Realizing that you Gentlemen are confronted with a most difficult task. I

intend to tontine the bulk of my testimony to facts and law so that I mightmake some contribution toward documenting the ultimate conclusions of this
committee with evidentiary data.

I am assuming that I need not remind this committee that the Judicial
Branch of our Government has long since abandoned the duties imposed uponit by the United States Constitution, has ceased to guarantee equal protectionof the laws to all of our citizens, and has during the last decade charted
itself on an inevitable collision course with the legislative branch of ourGovernment.

Clearly defined, the busing of children is not the issue here; however. theforced school busing of children to acquire a mathematical racial balance in
each and every school is the issue.

The Federal Judiciary has interjected into a vital artery of this Nation
a forced busing plague. This plague has spread like a cancer to the extent that
it has created educational and disciplinary chaos in our schools. It has made
a mockery of public education! It has reduced our children to the status of
property and herded them like animals over distances much too long.

It is my judgment that the Federal Courts should not share the single blame
for this plague for it has come about largely because of total confusion in
the check and balances system of our Government. It has resulted from a lack
of direction from the Executive Branch. It has come aiout beeituse of the
inactivity of our Congress which has seemingly allowed Ltself to e divorced
from the desires of its constituents. Hopefully, all three branches of our Gov-
ernment are interested in quality education; but I fail to see how the best
interest of any child can be served by transporting him about on a bus to an
unfamiliar and sometimes frightening environment. This plague cannot be in
the best interest of black children ! It cannot be in the best interest of any
white children ! This plague is not in the best interest of any children !

I respectfully submit to you that the vital ingredients that have steadfastly
throughout the years molded America into what it is and which have placed
America into a dominant role of world leadership are God, competition, educa-
tion, the American neighborhood. and the American family, all of which have
been abandoned and discarded by the Judicial Branch of our Government.

I shall now continence to offer this committee unrebuttable evidence that
the Judicial Branch of our Government has started itself on a course which.
if not checked, will eventually reduce the Congress and our Constitution to t2

status of insignificance. I need not remind you Gentlemen, that any democracy
is in reality a state of voluntariness and I personally fear that if the vast
majority of the people of this Country are not afforded some relief in the near
future. our democratic form of Government might possibly be placed in jeop-
ardy. The complete disregarding of elementary law and logic by the Supreme
Court in this area has caused great concern throughout the Nation; further-
more, I have received many letters from veterans and from those presently
serving in Viet Nam who have informed me that while they have in the past
and are now defending the Constitution on the battleground, they believe it is
being literally torn to shreads by Federal Judges who have engaged themselves
in a socialistic and human area which they should not have entered.

Thus, this committee finds itself in the precarious position of trying to
restore a balamo to our checks and balances system of Government by deciding
upon the most appropriate and feasible method by which to prohibit the Judicial
Branch of our Government from further disregarding not only our Constitution.
but the Congress and the people of America. Fex would disagree that the past
and present attitude of the Supreme Court makes the tusk more difficult. And
those who proposed to solve the problem by the passage of a law not only add
little comfort to the situation but in my judgment are discrediting the public
trust that has been placed in them.

Senator Mansfield and Senator Scott and others who apparently support
the passage of a law in lieu of a Constitutional Amendment as a corrective
measure are apparently not aware of the fact that the Supreme Court here-
tofore in the now famous Swann v. Charlotte - Mecklenburg case, evidenced
its intention toward simple laws by disregarding Section 401(b) and Sec-
tion 401(a) (2) of the 1904 Civil Rights Act?
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Section 401(b) reads as follows: "Desegregation means the assignment
of students to public schools and within such schools without regard to their
race, color, religion, or national origin, but "desegregation" shall not mean
the assignment of students to public schools in order to overcome racial
imbalance."

Section 407(a) (2) reads in part: "Nothing herein shall empower any official
or court of the United States to issue any order seeking to achieve a racial
balance in any school by requiring the transportation of pupils or students from
one school to another or one school district to another in order to achieve
such racial balance, or otherwise enlarge the existing power of the court to
insure compliance with constitutional standards."

And, are these same Gentlemen not aware that this identical Court, along
with the lower Federal Courts, has completely ignored that portion of the
Swann case which provides a school board and its population with the inaliena-
ble right to examine the breadth and scope of a desegregation plan calling for
transportation of students to determine if :

A. The time or distance or travel would be so great to risk either the health
of the children involved; or if

B. The transportation of the students would significantly impinge on the
educational process? (9 S. CL 1207)

And what would be the response of these Gentlemen if I were to disclose
to them that the HONORABLE ALEXANDER A. LAWRENCE, the Federal
District Court Judge who on January 13, 1972, issued a Desegregation Order
in my County, wrote, to-wit: "The Fourteenth Amendment is not to apply to
those who find it not to their liking."

We have received hundreds of inquiries from law professors, politicians and
others who found it hard to believe that a Federal Judge had written such
a statement ; however, they seemed to uniformly agree that the statement itself
depicts the general attitude of the Federal Courts in hid area.

It is of paramount importance to also point out that this same District Court
Judge directed the implementation of only a partial plan covering a few elemen-
tary schools and directed the implementation of a desegregation plan on the sec-
ondary level which was not In existence on the date the Order was issued nor
has it been drafted as of the writing of this text. For the convenience of this
committee, I will set forth paragraph five of Judge Lawrence's Order exactly
as it appears, to-wit:

"(5)31eanwlille, the court will continue to consider and to endeavor to formu-
late and develop a feasible am. sound plan of desegregation for the secondary
schools in the system. At the earliest practicable time an Order in that respect
will be entered. The secondary school plan approved and ordered by the Court will
be implemented by defendants on September 1, 1972."

And would these same Gentlemen believe that this same District Court Judge
would not provide our Board of Education with an eviderfiary hearing to examine
am of the plan and. totally rejected the following argu,aent which our Attorneys
raked in non-successful Motions to Stay filed with him, the Fifth Circuit Court
of Appeals, and the United :Antes Supreme Court, to-wit :

"In the Swann-Meckleremrg case, Chief Justice Warren Burger envisioned the
adverse effects that desegregation plans might produce .:nd wrote into law cer-
tain protections for the school district population by granting to them the in-
alienable right to examine the breadth and scope of a desegregation plan calling
for transportation to determine if the time or diAance would be so great as to
risk either the health of the children involved . , . or if the transportation of
the students would significantly impinge on the education process.

"When these constitutional protectives tire considered along with the fact that
a 'nonexistent secondary level plan has been ordered implemented by Sept. 1,
1972, it becomes inescapably clear that (the school board) has been denied the
rights Chief Justic Burger intended for it therefore since at no stage of the
proceedings thus far has it been possible for the Board to determine what effect
the prerPntly non-existing secondary level plan will have on the health and
academic achievement of its school children, not to mention the disturbance it
might bring to that segment of the plan already in existence' ..."

And I need not remind this committee that it has been the Federal Courts
who have steadfastly throughout the years guarded and protected the con-
stitutional rights of persons charged or convicted of criminal offenses . . . and
even if a segment of our population has heretofore expressed disenchantment
with this whole tragic affair, we respectfully submit that such conduct does not
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reduce them or the remainder of our citizenry to a status below that ofone who
has violated a criminal statute.

And would not the members of this distinguished committee think that I have
lost control of my faculties if I should disclose that on February 2, 1972, this
same District Court Judge issued a Preliminary Restraining Order as to ob-
structing his Desegregation Order of January 13, 1972, the language completely
deprived every person in our County of his First Amendment rights. The first
paragraph of that Order reads as follows, to-wit :

"The Court of its own motion on the basis of the attached affidavit and under
its powers of preserving the integrity of its orders and decrees hereby tempo-
rarily restrains all persons, regardless of race or age, from interfering with,
obstructing or attempting to obstruct, impede or in any way frustrating the Order
and plan of desegregation of certain elementary schools in the Richmond County
School System dated January 13, 1972."

I simply hope that as a representative of the truly fine people of Richmond
County. Georgia, have been of some service to this distinguished committee and I
again thank you for allowing me to offer testimony.

Respectfully submitted, this the 29th day of February, 1972.
JOHN FLEMING, President.

Mr. FrxmIxo. Clearly defined, the busing of children is not the
issue here. However, the forced school busing of children to acquire
mathematical racial balance in each and every school is the issue. The
Federal judiciary has interjected into a vital artery of this Natio.1 a
forced busing plague. This plague has spread like cancer to the extent
it has created educational and disciplinary chaos in our schools. It has
made a mockery of public education. It has kidnapped children from
their neighborhoods. It has reduced children to the status of property
and herded and transported them long distances like cattle.

This plague is not in the best interest of black children, it is not in the
best interest of white children, yellow children, or red children. It is
not in the best interest of anyone, parent or child, regardless of race,
creed, color, or religion.

I respectfully submit to you that the vital ingredients that have
steadfastly throughout the years molded and placed America into
world leadership are God. competition, education, the American neigh-
borhood. and American family, all of which have been invaded by the
judicial branch of our Government.

I would like to now offer this committee unrebuttable evidence thatthe judicial branch of our Government has charted its own course,
which, if not checked, will eventually reduce the Congress and the
Constitution to a status of insignificance.

To diverge a little bit. I would like to bring to the attention of the
committeeand I am sure you are aware of thisthat most of the
proponents of busing and those who support the position of the Fed-
eral courts generally contend that this is a matter of desegregation
and that busing is the only true means to bring about desegregation
and that busing is the only way to guarantee quality education to all
children.

Now, to bring factual information to the committee, I think it is
necessary, then, that we review just briefly the law, and I am sure
learned zonnsel of the committee is aware of and the committee also,
the matter of de facto segregation, de jure segregation, and dual school
systems and unitary school systems.

I would like to call to the attention of the committee that in all of
these decisions that I have read on school matters. the court has always
maintained that there might always be all-black and all-white schools
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due to housing patterns. And this, I think, we have got to keep in
mind when you go about talking about busing of children.

If the court said, then, that you might always have all-black and
white schools. then they must at this point consider de facto segrega-
tion constitutional. So, therefore, you could never accomplish equality
of racially balanced children unless you did get beyond the Constitu-
tion in de facto situations up to this point.

Now, I think one of the agencies that has been charged with the
responsibilities of eliminating dual school systemsand now I am
going to refer to our school system in Richmond County, Ga.was the
HEW or Office of Education. We have recently been confronted with,
and we are in the process of implementing, a so-called busing plan
imposed by us and drawn by Judge Alexander A. Lawrence, who is
the U.S. district judge for the Southern District of Georgia.

Mr. ZELENKO. Excuse ine. Mr. Fleming. Did the school board sub-
mit a plan to the court or did the court prepare its own plan?

Mr., FLENriNo. We submitted a plan. sir, that in our opinion com-
plied with the law and in light of the Swann case, but the judge did not
agree with our plan and I will give you the reasons why we submitted
the plan and the factual basis for it and the reasons we submitted it
in the way we did.

Mr. Nix.. Mr. Fleming, was that a freedom of choice plan?
Mr. FLEMING. Basically it was. It was a zoning type plan and free-

dom of choice plan, that is correct.
We had HEW in our area. We have been in court for many years

and in 1969. IIEW drew our plan and in 1970 HEW drew our plan
or the Office of Education drew our plan and you would assume that
they knew what they were doing. that they knew the law, that they
have counsel, that they knew how to eradicate an existing dual school
system, and you would assume, since the law did not change in the
Swann case, it was in existence prior to the Swann case the; matter of
eliminating an existing dual school system.

You must assume they knew the law and that they to, could draw a
plan that would eliminate a dual school system. They drew our plan
in 1969 and 1970 but in 1970 they also had the help of the judge in
our district and he helped them draw the plan and the plan was
adopted by the board of education. We thought surely they together
would be able to draw a unitary plan.

But when the Charlotte case decision was handed down in April,
the Fifth Circuit at that point remanded the case back at Judge
Lawrence but didn't say what was wrong with the plan. They just
said that it did not meet the requirements and to draw another plan.

Judge Lawrence passed the order on to us, leaving to us the task
of interpreting what the Swann case said. We went about that with
the help of our attorney and we drew a plan and submitted it to the
court and he scoffed at it, and didn't pay much attention to it.

So he decided he was going to get HEW to draw a plan. He got
HEW in the matter and they came to our county on two occasions
over a period of 2 months and they threw up their hands and they
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came to Washington, which was told to me by HEW, and presentedthe plan to them and said, "We can't do anything about 4.t. What arewe going to do ?"
The plan was to be submitted August 26 of this past summer. Mr.

Jesse J. Jordan, Deputy Director of the Office of Education in Wash-
ington, called us on the phone and asked us w hat he could do to help us.

We said, "We have been put on the sideline and it is your duty
now to draw the plan." He said, "We can't draw a plan." So lie came
to our city iyal we reviewed it with him. We said, "You can't leave us.It is your duty." So we had a hearing and they didn't have a plan
either and they couldn't add to it.

Then the judge didn't like that so much. He got mad with IIEW
but the Justice Department would not get involved at that time so
they left it to the judge and he hired some alleged experts from Rhode
Island.

These experts came into our town with the sole purpose of drawing
a plan. I would like to call to the committee's attention at this point
the factual information that xe were operating an educationally
sound system and through connotation you might apply to this, a
unitary plan also.

This is a copy of the telegram we received from Mr., Jordan, Deputy
Director of HEW or Office of Education. This was to Mr. Rollins,
superintendent of county board of education and to the board of
education :

You asked our judgment on educational aspects of your plan. As you know
)our 1909 plan was viewed by us as educationally sound. Without expressingany views on other aspects of your July 1971 plan, It is our opinion that thisplan too is an educationally sound plan.

So you see, gentlemen, it is not a matter of education or quality of
education if we are going to take this as factual information and it
being the truth by the agency that has never been friendly to school
systems who have had this problem, but to the contrary have done
everything they could do to do what the courts required them to do.If our plan then was a unitary one and also was offerimv, quality
education, then these arguments by proponents that this is the only
issue and the only means is not a valid one especially in our practical
situation.

At this point also, I would like to call to the committee's attention
as I heard this morning there has never been an order where balance
was required. I can show you one dated January 13, 1972, that deals
with nothing except racial balance.

Mr. HUNGATE. Do you have that order withyou ?
Mr. FLEMING. Yes, sir.
Mr. HUNGATE. How lengthy is it?
Mr. FLEnirmo. It is a very lenglity order, 17 pages long.
Mr. HUNGATE. I will ask that the gentleman submit that for therecord at this point. And without objection it will be made a part ofthe record at this point.
(The order referred to follows:)

80- 440--72--28
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Exhibit "A-1"

IN THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF GEORGIA
AUGUSTA DIVISION

CIVIL ACTION NO. 1179

Roam L. Actin, et al., PLAINTIFFS
V.

ANN GUNTER DRUMMOND, MASON CARTER CLEMENTS, S. LEE WALLACE, NADINE
USTROFF, DOUGLAS D. BARNARD, JR., ROBERT BEATTIE, BILL PERRY, DR, JAMES B.
HATTAWAY, WILLIAM J. SALLEY, PATRICK G. SMITH, C. DAN COOK, EARL B.
HENSLEY, WILLIAM B. KUHLKE, JR., GEORGE H. STREETER, GEORGE W. FISHER,
FREDDIE CHILDRESS, LEONA NORTON, B. WELDON HAIR, HOWARD W. POTEET,
PLAINTIFFS IN INTERVENTION

V.

COUNTY BOARD OF EDUCATION OF RICHMOND COUNTY, GEORGIA ET AL., DEFENDANTS

ORDER

This case has been around since 1964. I came into it in the Fall of 1968. At
that time a freedom of choice plan in effect in Richmond County schools. The
total enrollment of white and black children in 1967-1968 was approximately
35,750 students. Of 12,250 Negro students in the school population 5.5 percent
chose to attend previously all-white schools. With one exception no white
student has exercised freedom of choice to attend a previously all-black school.

Judge Scar lett held hearings in the Spring of 1968 on a motion by plaintiffs
to adjuge the School Board in contempt and for summary judgment. He denied
such relief. On appeal the Fifth Circuit reversed that ruling. See 399, F. 2d 151.
The appellate court said :

"... we think it quite appropriate to point to the fact on the undisputed
statistics presented to us it is clear that, with respect to the Richmond County
Board of Education, a plan of desegregating the schools, generally known as the
freedom of choice' plan has not worked. It has not produced a unitary school
system in which there are no longer Negro schools and white schools, generally
known and recognized by all of such. Under these circumstances, it becomes the
duty of the respondent Board, not only under the Supreme court decisions above
referred to, but under our Jefferson decree, to take additional important and
effective steps."

After the ruling was handed down the Fifth Circuit Court of Appeals assigned
the case to me. A hearing was held at Augusta in December, 1968. I said that
freedom of choice was impermissible. It had not worked. The Supreme Court
had made this clear in Green v. County School Board of New Kent County, 391
U. S. 430; 88 S.Ct. 1689, 20 L.Ed.2d 716 where the highest Court ruled that
freedom of choice must be an effective device promising "meaningful and imme-
diate progress toward disestablishing state-imposed segregation." The Court said
that "The burden on a school board today is to come forward with a plan that
Promises realistically to work, and promises realistically to work now."

I did not rule out freedom of choice altogether but stated that I would "give
consideration to a plan formulated by the Board which combines automatic
assignment of pupils within designated geographical zones and a limited freedom
of choice of schools." See Acree v. County Board of Education of Richmond
County, Georgia, 294 F. Supp. 1034. I directed that a zone or attendance area
system be put into effect for the 1969-1970 school year.

On June 16, 1969, a hearing on the Board's plan was held at Augusta. Plaintiffs
objected to it in Coto. On July 14, 1969, I approved the plan presented as a
temporary expedient. See 301 F. Supp. 1285. I pointed out:

"The decisions of the Court of Appeals for the Fifth Circuit say that geographic
zones are acceptable only if they tend to disestablish rather than reinforce the
dual system of segregated schools. Davis v. Board of School Commissioners of
Mobile County, 393 F.2d 690; United States of America v. Greenwood Municipal
Separate School District, 406 F.2d 1086 (Feb. 4, 1969) ; Henry v. Clarksdale
Municipal Separate School District, 409 F.2d 682. A school board must strive for
promotion of desegregation and 'conscious effort should be made to move boundary
lines and change feeder Patterns which tend to preserve segregation.' See 393
F.2d at 694."
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I further stated: "I think the wisest thing to do at this time, certainly the most
expedient, is to approve temporarily the Board's new zone system and permit
same to go into effect at the beginning of the coming (1969-70) school year. We
will soon thereafter be able to judge its effects. Because of possible constitutional
infirmities of the zoning plan it will not be permanent and this is not a final
order."

My Order of July 16, 1969, directed the School Board and Superintendent to
apply immediately to the Office of Education, II.E.W., for proiessionscl counsel-
ling and assistance looking to development of a satisfactory and legal plan at
an early date.

Before such a plan could be developed and presented the plaintiffs filed an
appeal to the Court of Appeals for the Fifth Circuit. This was in March, 1970.
On July 1st of that year that Court remanded the case. See 443 F.2d 1360. The
higher Court said:

"Having examined the record and the briefs of counsel in the above styled and
numbered cases. this Court is left with a very definite and indelible impression
the Richmond County, Georgia public schools are racially identifiable, both as to
the faculty and the composition of the rcsvective student bodies. If there is any
hope remaining for the Richmond County public schools to operate as a unitary
system by the commencement of the new school yearprompt and immediate
action is required."

III compliance with the Order by the Fifth Circuit a hearing was held and
evidence introduced on July 30. 1970. On August 3rd I approved a plan recom-
mended by Health, Education and Welfare which I modified to include additional
pairing. It was essentially a neighborhood plan. The Fifth Circuit had gone along
with something similar in the case of Ellis v. Board of Public Instruction of
Orange County, Florida, 423 F.2d 203. I took that route. The plan in question
was to be implemented at the 1970-1971 school year.

My Order of August 3, 1970, in the Acree case was appealed to the Fifth
Circuit. Meanwhile, the "busing" and racial ratio cases, including Swann v.
Charlotte Mecklenburg Board of Education had reached the Supreme Court of
the United States. The Court of Appeals held its ruling in abeyance pending
a decision in Swann and the other cases. It was handed down by the Supreme
Court on April 20, 1971. See 402 U.S. 1-48. That decision made it clear (I quote
the syllabus in Swann) that :

(a ) the existence of a small number of one-race, or virtually one-race,
schools does not in itself denote a system that still practices segregation by
law, the court should scrutinize such schools and require the school authorities
to satisfy the court that the racial composition does not result from present
or past discriminatory action on their part'

(b) A student assignment plan is not acceptable merely because it appears
to be neutral, for such a plan may fail to counteract the continuing effects
of past school segregation. The pairing and grouping of noncontiguous zones
is a permissible tool.

(c) The District Court's conclusion that assignment of children to the school
nearest their home serving their grade would not effectively dismantle the dual
school system is supported by the record, and the remedial technique of requiring
bus transportation as a tool of school desegregation was within that court's
power to provide equitable relief.

On July 1, 1971, the Court of Appeals for this Circuit disapproved the plan
which this Court had approved in July. 1970, to be put into effect during the
current school year. It remanded the case, stating:

"The judgment of the district court as it relates to student and faculty assign-
ment is vacated and the case is remanded with direction that the district
court require the school board forthwith to constitute and implement a student
and faculty assignment plan that complies with the principles established in
Swann v. Charlotte-Mecklenburg Board of Education. 1971. U.S.

S. Ct. L. Ed. 2d 39 Law Week 4437; Carter v. lVest Feliciano
Parish School Board, 5 Cir.. 1970. 432 F. 2d 875. and Singleton v. Jackson Munic-
ipal Separate School District, 5 Cir.. 1970, 419 F. 2d 1211, insofar us they
relate to the issues presented PI this case."

3 The Fifth Circuit has been telling us for years that "If in a school district there are
still allNegro schools or only a small fraction of Negroes enrolled in white schools . .
then as a matter of law the existing plan fails to meet constitutional standards established
in Green." Adams v. Mathews, 403 F.2d 181.
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The Court of Appeals has said that tho prevaring system is a dna/ and an
unconstitutional one. The racial statistics bear this out beyond all doubt. They
reveal that in the elementary schools during the 1970-1971 year seventeen were
predominantly white and nine predominantly Hack! There were four all-black
elementary schools and one all-white. in eleven elementary schools the minority
attendance was 5% or less of the whole and in three other schools the minority
ratio was 10% or less of the entire school population' On the secondary school
level in 1970-1971, out of seventeen schools there was ene all-black and two
99% black whim s. There were six predominantly white schools in which the
Negro ratio was less than 10% and two predominantly black schools with an
attendance by white students of 6% or less. Two other secondary schools had a
white ratio of 88% of the school population.

The current school year has produced inevitably (since the same plan is in
effect) the same segregated picture. The projected attendance indicated that
there are forty-one schools in which white students predominate. They have a
total enrollment of 24.721 of whom 20,04 arc white and 4.073 are black. In
eighteen black schools in the system which have a total enrollment of 12.941
there are 360 white students (2.8%).

Following the decision of the Circuit Court of Appeals on July 1. 1971. I
promptly ordered the Board to present a student and faculty assignment plan
to this Court not later than July 21. 1971. I assigned a hearing on it for July 28th.
Subsequently, upon oral request I extended to August 26th the time for pres-
entation of such a plan. A hearing was held on that date.

To my amazement. the H.H.W. officials did not show up at the August 20. 1971,
hearing. Without notice or excuse and at whose behest I do not know they did
a disappearing act. The Board's behavior was no lees contemptible. They
passed the buck to the Superintendent of Schools. who. no doubt under instruc-
tions, presented a "plan" to the Court on behalf of the Boird. What that individ-
ual did recommend does not surprise me in the light of his statement to this
Court at the hearing held .n Augusta on December 16. 1971. I inquired of him
what plan he would suggr 4 to the Court for the integration of the school system
and his reply was, -Free tom of Choice." The plan presented by the School Super-
intendent at the "hearing" on August 26th last was to keep the school zones
as they were except for two or three minor changes as to boundaries. One of
them would have transferred about 100 white students to an all-black high
school. This plan, so learned counsel for the Board informed me, made the sys-
tem a unitary one, if it was not already such.

In :low v. County Board of Education of Richmond County, 399 F. 2d 151,
the Court of Appeals said : "We think it not necesary to do more than call the
attention of the respondent here to the extremely important obligation which is
once more placed on the Board to assume its full responsibility to do all that
k reasonably feasible. and now, to bring an end to the dual system of white and
Negro schools in Richmonu Count." The Richmond County Board and its Super-
intendent have abdicated their responsibility. They have been contemptuous and
intransigent. They have chosen to ignore the Constitution and the courts. Appar-
ently, they, together with a segment of the population of Richmond County,
deem themselves above and beyond the law. The Fourteenth Amendment is not
to apply to those who timid it not to their liking.

At the eonclusion of the August hearing I stated that th'.: Court would employ
its own experts at the Board's expense to do what it and the school officials
refused to do in the way of devising a plan of desegregation. Five days later
the Court obtained the services of two well-known educators, experienced in
desegregation planning, Dr. J. Howard Munger and Myrl G. Herman of the
faculty of Rhode Island College.

Alternative plans were presented in the Munzer-Herman suggestions which
were tiled in this Court on September 27. 1971. The several Plans do not set out
to establish any set numerical ratio of blacks to whites. However, through
clustering and pairing It achieves a not dissimilar result.

Four elementary school plans are proposed. Plan I involves an unacceptable
minimum amount of integration. Plan H involves more de..egregation and Plan
III (which T am adopting) even more. Plan IV would provide for maximum
desegregation embraced and involved all but two elementary schools.

Two plans were presented for desegregation of the secondary schools. The
plan is the same for the following schools: Josey, Murphey, Butler, Tutt, Lang-

' I have used an 85% ratio as illustrating a predominantly white or predominantly black
school.

7 For example, at 8outhside this year there are 680 students of whom eight are black.
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ford, Richmond Academy and Laney. Under both Plan I and Plan II at the
secondary level the schools mentioned would house the following grades. Josey
Grades 8-9; MurpheyGrade 10; ButlerGrades 11 -12; TuttGrades 8-9;
LangfordGrades 8-9; Richmond AcademyGrades 11 -12; and Laney
Grade 10.

In both Plan I and Plan II Tubman will house grade 8 and Johnson grade 9.
However, under Plan I Tubman would have 511 students, 50% black, and John-
son would have 49'2 students, 45% black, whereas tinder Plan II Tahitian has
461 students, 45% black, and Johnson has 442 students, 39% black. The tnisic
difference in the two secondary school Plans is that Plan I does not involve
Sandbar Ferry or Sego whereas under Plan II these two schools are paired in
such as way that Sandbar Ferry is grade 8 and Sego is grade 9.

After the plans were tiled, I asked the parties for their analysis, comments
and criticisms. The plaintiffs complained, among other things, that presently
all-black Laney and Josey were reduced in status from graduating high schools
and that this was not done in the case of any predominantly white senior high
school.

The Board's response was of expected quality and content. It raises every
carping, contumacious objection conceivable. It is a mishmash and embrangle-
ment of letters from individual members of the Board, the Superintendent and
principals opposing desegregation of the system. There are resolutions, letters,
speeches, newspaper clippings. et cetera. The response contributes less than
nothing to the difficult problem the Board faced but fled.

Meanwhile, in October, 1971. I permitted a group of white parents to intervene
who are opposed to busing though they say they are not opposed to integration
per se. I will add that if there is any way to dismantle a dual school system, and
the Richmond County Board perpetuated one long after the 1954 decision in
Brown v. Board of Education, 347 U.S. 483, I am not aware how the constitutional
imperative can ever be achieved without substantially increasing the transporta-
tion of students.

At my suggestion. the Intervenors presented a plan for consideration. It is
entitled "Quality Education Plan for the People of Richmond County, Georgia."
The plan is nothing more than Freedom of Choice both for students and faculty.
Since the Intervenors have a right of appeal from this Order the high court can
enlighten us as to my evaluation of the "plan" proposed. Anyone who has even
casually examined the decisions of the United States Supreme Court and of the
Court of Appeals for this Circuit must know that choice plans are not constitu-
tionally acceptable in a case such as this. In fact, the latter Court said exactly as
much concerning the Richmond County system. See 399 F.2d 152.

On October 8, 1971, 1)r. Munzer and Mr. Herman returned to Augusta to confer
with the Court concerning the proposed desegregation plans. On the same day,
with counsel and the Superintendent of Schools present, the plans were explained
and discussed by the experts in the courtroom.

A full evidentiary hearing was held on December 16-17. 1971, for the purpose
of considering a plan and for hearing evidence which the Intervenors desired to
offer in opposition thereto. Witnesses for the Intervenors testified as to the effect
of the Munzer-Herman plans on the R.O.T.C. program and on the exceptional
children and model reading programs. The Director of Transportation stated that
the Richmond County school system has 97 buses, including four assigned to
special education. Eighty-three operate daily and there are 10 spare buses. In the
last school year more than 12,000 students of a total of 34,619 were bused. It was
estimated that under the proposed plan 27 new buses would be required at a cost
of $12,400 each with an annual operational cost of $5,000 per bus.' Under Plan

5,681 additional elementary students would he transported. On the secondary
level. Plan I contemplates bussing of 1,664 additional high school and junior high
students. I'lan II (secondary) calls for the transportation of 2,150 more students
than are now being bussed. The estimates of increased transportation needs are
possibly overestimated by Dr. Munzer and Mr. Herman.

Counsel requested the Court to delay implementation of any plan pending dis-
cussions among the parties as to devising one (particularly on the secondary
school level) which would be satisfactory. I granted a twenty-day extension for
that purpose. That period has passed without any agreement being reached. Of

'The name objection as to cost of 1ln-reseed transportation was made in the Savannah
case. With staggered bus schedules. the increased needs have been handled (though with
-difficulty) by the existing equipment. The Chatham County system has approximately the
same number of burrs as Richmond County and about the same enrollment.
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course, in any event, the parties would not be permitted to stipulate away the
mandate of the Constitution as to establishment of a unitary school systemone
in which there are neither white nor black schools, just schools.

On July 1, 1971, the Fifth Circuit ordered that this Court require the Richmond
County School Board "forthwith" to constitute and implement a constitutional stu-
dent assignment plan. That means now, at once, without delay or interval. Because
of the Board's willful failure to carry out its constitutional duty the mandate of
the higher Court could not be complied with. To obviate the system being closed
down indefinitely I permitted the carrying on of a dual system at the beginning
of the year. It is still in effect.

Last June I handed down an Order which fully integrated the secondary
school in the Chatham County system (with one necessary exception). I delayed
action on the elementary level as the Board wished more time and had not been
able to agree on a plan. My decision was appealed and the ruling reversed. This
Court was instructed to "forthwith" desegregate the elementary as well as the sec-
ondary schools. This was done by the Court early in September, 1971. The situation
in the Chatham County school case differs only from the Richmond County case in.
that the former involved the beginning of a school year and the latter the middle
of such a year.

I realize that February is a poor time to revolutionize a school system. Signifi-
cant educational problems are especially involved in massive changes in student
populations of senior high schools during the academic year. Student schedules
have already been planned for the year. Athletic programs have been developed
and implemented. Seniors have spent one half of the year in present locations
and have planned senior year activities, including orderingrings and yearboAs.

But a start must be and will be made. It will commence with certain elementary
schools and will be effectuated in three phases. Phase One of Plan III proposed by
the Court's experts will be implemented not later than. February 15, 1972. The
initial implementation will apply to two clusters of elementary schools repre-
sented by Zone A (Telfair, Evans, Milledge and Houghton) and by Zone I)
(White, Wilkerson Gardens and Bungalow Road elementary schools). I will
comment subsequently on the closing of Houghton elementary.

Phase Two will be implemented on or before March 15, 1972. This Phase in-
volves Zones E and I under Plan III. The elementary schools affected are Jen-
kins and Fleming which will be paired and Griggs and Southside which will
likewise be paired on or before March 15th next.

Plan III as related to other elementary schools in the system will be imple-
mented on September 1, 1972.

Below is reviewed the effect of Plan III on the elementary schools with special
relation to pupil population and available classroom space.

PHASE ONE, PLAN III

ELEMENTARY SCHOOLS

Zone A

At the evidentiary hearing on December 16, 1971, objections were raised by the
Intervenors to the closing of Houghton elementary as proposed in each of the
four elementary plans involving Zone A. Opponents thereof did not believe that
the three other elementary schools iu the Zone (Evans, Telfair and Milledge)
would be capable of housing both regular classes and the special education
classes, particularly tl e special education pupils at Evans.

An analysis of pupil population and available space in Zone A is set out below.
It indicates that there is adequate space at Telfair, Evans and Milledge for all
pupils, including special education children.

Rooms needed
plan and

Special special Rooms
Pupils Classroom education education Rooms (plus or

per plan Grade needs for 1971 1971 available minus}

Telfair .... .. . 431 6-7 17 31-2 19 19 0
Evans 433 4-5 17 72-11 28 23 5, ,,, 658 1-3 26 0-0 26 31 +5

73 73



As appears in the above table, there is a shortage of classrooms at Evans Ele-
mentary should no special education children be moved from that school. There
are at least two solutions to this problem. Solution one would require the move-
ment of live special education classes from Evans to Milledge. Solution two would
call for movement of the fourth grade from Evans to Milledge, that is to say, the
fourth grade as presented in the Munzer-Herman Plan III.

With respect to solution one, no change from Plan III as originally presented
is required other than the movement of the special education children as referred
to above.

Under the second solution, the following attendance results would obtain :

Grades White Black

Telfair: Same as in original plan.
Wedge:

1 . 153 91
2 .::. 154 91
3 102 67

121 100

Subtotal 530 349
Total 8 9

Percentage of blacks 38.5
Evans.

Grade 5 126 as
Total 212

Percentage of blacks 40.6

The Court leaves to the Board of EdacCion (or Superintendent) the matter of
determining whether Houghton Elementary should or should not be closed. If
it is closed (and the evidence satisfies the Court that it is substandard) solution
one which involves no change from the Plan as originally presented as related to
standard classrooms and grades seems preferable. If it should be determined not
to close Houghton and if it should be included in .,one A along with Telfair,
Evans and Milledge, the following distribution of pupils is indicated by the Plan :

Grade
*fledge Evans Houghton Telfair

1 2 Total 3 Total 4 5 Total 6 7 Total

White
Black .... .. ....... ........

Total
Percentage of blacks

.. 153 154
91 91

307
182

102
67

102
67

121 126
100 86

247
186

124 121
99 87

245
186

37.2
489 .

39.5
169

43.0
433

43.1
431

Telfair Evans Houghton Milledge

Teachers Children Teachers Children Teachers Children Teachers Children

Special education 2 14 6 6 0 0 0 0
Rooms available 19 23 22 31
Rooms 19 18 17 20

Note: Zone A presents no serious transportation problem. The distances are not great between the clustered schools.

Zone D

Under Plan III, Zone D, White, Wilkinson Gardens and Bungalow Road
elementary schools are clustered. The Zone embraces a rather small geographical
area and transportation distances are relatively short. There is no indication
of space problems resulting from special education pupils.

The plan proposed for clustering of these three elementary schools in Zone D
is adopted and will be implemented at the same time as Zone A, that is, on or
before February 14, 1972. The pupil population in the four schools in Zone D
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as related to available space wilt be approximately as is shown in the original
plan. It is illustrated in the table below :

Rooms
Special needed:

Pupils Class- education plan and Rooms l
per room 1971: special Rooms (plus or

plan Grades needs children/ education available minus)
teachers 1971

White 785 5-6 31 0-1 3 31 31 0
Wilkinson Gardens 576 1-2 23 0-1 s 23 24 +1
Bungalow Road 579 3-4 23 16-1 24 29 +5

Total 78 84

The lest column shows the number of rooms in excess (-F) if plan III is implemented and it the special education
population as of the fall of 1971 does not move. The minus sign indicates room shortage.

3 I assume that no classroom is needed since no grouping of special education children is indicated for these schools.

PHASE Two, ELEMENTARY

Zone E
Phase Two of the implementation of Plan III is approved and adopted and

will be implemented not later than March 15, 1972. This Phase relates to
Zone E and Zone I.

Zone E is made up of Jenkins and Fleming elementary which will be p:_ired.
No problem exists in respect to special education pupils.

An analysis of pupil population and available pupil space in the pairing of
Jenkins and Fleming appears below :

Rooms
Special needed

education plan and
Pupils Class- for 1971 special Rooms

per room children/ education Rooms (plus or
plan Grade needs teachers 1971 available minus)

Jenkins - 332 1-3 13 15-2 15 15 0Fleming 320 4-7 13 22-2 15 32 +17

Zone I

Zone I involves the pairing of Griggs and Southside elementary schools. The
transportation problem presents greater distances than Zone A, D or E. Griggs
and Southside are located approximately 4.2 miles straight line distance from
each other. The analysis of pupil population and available space indicates the
following with respect to this Zone:

Rooms
Special needed

education plan and
Pupils Class- for 1971 special Rooms

per room children/ education Roomy (plus or
plan Grade needs teachers 1971 available minus)

Gnus 463 5-6 18 17-2 20 21 1Southside 650 1-4 26 0-0 26 15 - 11

As indicated by the above table, there is a shortage of eleven rooms at South-
side. The school district data furnished by the Superintendent's office shows that
Southside has fifteen rooms. This would give it a capacity of 375 pupils on the
basis of 25 pupils per classroom. However, it is noted that at the present time
the school has an enrollment of 675. It follows that there must be more than
fifteen classrooms at Southside elementary. Plan III. Zone I, indicates a school
population of 650 at Southside which is smaller than the present enrollment
figure.

PHASE THREE, ELEMENTARY

The third and final phase of desegregation of the elementary schools in Rich-
mond County involves Zones B, C. F, G. H and the Alternative Zone outlined on
page 45 of the original plan of desegregation. Phase Three will be fully imple-
mented on September 1, 1972. I have deferred the desegregation of the schools
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in these zones until the beginning of the next school year and in doing so havetaken into consideration the fact that the transportation from a dial systemto a unitary system will involve adjustments of a major character and that itis impractical and unwise to convert the system overnight at mid-year.Zones B. C and F in Plan Three present no space or special education prob-
lems. An analysis of pupil population and space availability in regard to thefour Zones in question shows as follows:

ZONE 13

Pupils
per

plan Grade

Class-
room

needs

Walke 932 5-7 38Lamar .... ...... , 411 1-3 lb
Monte San° .... .... 544 3-4 22
Lake F. Dr 267 1-2 11

ZONE C

951 5-7 38
634 1-3 27

Copeland 554 3-4 22

ZONE F

506 1-3 20Hams., ... ......... 692 4-7 28

Special
ationeduc
1971

children/
teachers

43-3
10-1
0-0
0-0

19-2
0-0
0-0

0-0
0-0

Rooms
needed:

plan aad
special

education
1971

Rooms
availat oi

Rooms
(plus or
minus)

41 43 +2
17 23 +3
22 23 +1
11 13 +2

40 41 +1
27 29 +2
22 23 +l

20 20
28 30

Zone 0
Zone G, Plan III. clusters Weed, Robinson and Merry elementary schools. Ananalysis of pupil population and available space in Zone G shows

Special
Rooms

needed :
education plan and

Pupils Class- 1971: special Roomsper room children/ education Rooms (plus orplan Grade needs teachers 1971 available minus)

Weed .... ....... 143 5 6 0-0 6 12 +6Robinson 294 6-7 18 40-4 22 16 6Merry 523 1-4 21 0-0 21 22 +1

No space 1r special education problems are involved in Zone G. A problem
does exist which grows out of the need of six additional classrooms for special
education pupils at Robinson. Acceptable s,+itions include the following: (1)Mow 6 classes for special fsdr^fIVOI1 to Weed Elementary School or (2) Move
Grade 6 to Weed Elementary School. The Board of Education may at;opt one orthe other of these solutions

Zone H
Zone H clusters Floyd, Garrett and National Hills elementary schools. Pupilpopulation and available space analysis indicates the following as to Zone H

Rooms
Special edu- needed:

Class- cation 1971: plan and RoomsPupils room children/ special edu- Rooms (plus orper plan Grade needs teachers cation 1971 available minus)

Floyd .... ....... 309 6-7 12 0-0 12 23 +11Garrett ........... .. 466 3-5 19 20-3 22 20 2National 305 1-2 12 0-0 12 14 +2
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There is an indicated shortage of two classrooms at Garrett. Solutions for this
problem include :

(1) The shifting of two special education classes to Floyd Elementary School
or to National Hills.

(2) The shifting of Grade 5 from Garrett to Floyd Elementary School.
The Board of Education may adopt one or the other or these possible solutions.

ALTERNATIVE PLAN

( See pages 45 and 46 of original Munzer-Herman Plan)
The Alternative Plan includes Glenn Hills, Terrace Manor and Wheeless Road

schools. The percentages of black pupils in Glenn Hills and Terrace Manor are
high, averaging 48.1 per cent in the two schools. If these schools should be com-
bined with Wheeless Road School which is predominantly white, the average
percentage of black pupils would be 34.2. There is presently a total enrollment
of 1,684 pupils in the three schools and a capacity of 1,650 according to school
data. Consequently, there Is a need for two additional classrooms which, logically,
would accommodate a class at Glenn Hill school and a class at Wheeless Road
school.

The result of combining Glenn Hills, Terrace Manor and Wheeless Road schools
according to an analysis of pupil population and available Foam is shown below :

Pupils
per plan

Classroom
Grade needs

Special
education

1971
children/
teachers

Rooms
needed:

plan and
special

education
1971

Rooms
available

Rooms
(plus or
minus)

Terrace Ma ----
Glenn Hills......;:.;..
Whesless Road

508
340
836

1-2 25
3-4 13
4-7 33

0-1
0-0

20
14
33

21
13
32

+111

SECONDARY SCHOOLS

The desegregation of the secondary school system in Richmond County presents
the same difficulties that Is experienced in any large urban school district. The
problems stem not only from vestiges of State-imposed segregation but from the
practice since 1954 of school boards perpetuating dual systems by building
schools designed to draw either from the white or the black school population,
not from both. New schools have been erected with resulting preservation of a
segregated system. By and large, the Negro schools lie in the heart of a densely
populated black area of Augusta. White schools follow residential patterns. Lack
of new and more strategically located middle grade schools compound the
problem.

Irrespective of obstacles, the Fourteenth Amendment, as construed by federal
ec, .rts, demands that the dual system now in existence be "wiped out root and
branch" and "not tomorrow but now." However, you nnot in one day chop down
and dig up the stump of a tree which rooted two centuries ago. Desegregation
will be delayed on the secondary level . until September 1, 1972.1 It must be
fully accomplished by that date and will be. As I stated on another occasion.
It is phantasy approaching autism to think that the Constitution of the United
States treats Augusta differently from other places where a dual system is the
result of de lure school segregation. Richmond County is no different from 42
other school districts in the Southern District of Georgia in which desegregation
is now an accomplished fact ; admittedly with travail in certain cases.

Earlier in this Order, I referred to some of the difficulties of mid-year
desegregation, particularly high schools. At this time and during the current
school year it would be chaotic, if not impossible, to implement any major plan
in respect to desegregation of secondary schools in Richmond County. More than
that, there is at present no plan before the Court upon which it can act. Dr.
Munzer and Mr. Herman presented two alternative plans for desegregation of sec-
ond schools but at the hearing on December 16th last the possibility was raised
that there might be discrimination against the plaintiffs in that Josey and Laney
High Schools, which are all-black or practically so, would no longer be graduating

5 Of course, in event of appeal and reversal of this Order the Board must be prepared
to desegregat" all schools during this year.
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schools whereas none of the predominantly white senior high schools have
been thus treated in the plans. I have asked that the experts suggest alternative
plans as to the secondary schools in the Richmond County system dealing withthat problem.

ORDER

(1) It is ordered and decreed that the desegregation of the elementary schools
in the Richmond County system shall be in accordance with this Order. De-
fendants are directed promptly to take all necessary steps to the end that Plan
III shall be implemented in the three phases described in this Order. No stay
will be granted pending any appeal by any party from this Order.

(2) Responsibility as to implementation will be and is imposed upon the
Board and the Superintendent of Schools and they are ordered to fully and
timely implement Plan III for the elementary schools. If the Board does not
act promptly in any case in which any discretionary authority is conferred upon
it by this Order, the discretion in that respect will be exercised by the Super-
intendent and he is directed in any such instance to act and full responsibilityis imposed upon him.

(3) Minor adjustments in the Plan may be made by defendants as to alternate
assignments in the instance of special education classes provided that the desegre-
gation levels outlined in the plans are maintained.

(4) The Superintendent of Schools shall file a report in writing with this Court
on January 19, 1972, detailing what he been done by him and by the defendant
Board since this Order was signed in preparing, planning and carrying out the
implementation of Phase One and Phase Two of Plan III. Similar written reports
shall be filed by him at the end of each successive three-day period after date
until further order of this Court.

(5) Meanwhile, the Court will continue to consider and to endeavor to formu-
late and develop a feasible and sound plan of desegregation for the secondary
schools in the system. At the earliest practicable time an Order in that respect
will be entered. The secondary school plan approved and ordered by the Court
will be implemented by defendants on September 1, 1972.

(6) The defendant Board and the Superintendent will file in this Court
within 15 days a report sbowing th total enrollment during the present school
year in every school in the system and the number of blacks and whites in each
such school. The report will also include information as to racial composition
of faculty and staff in the schools.

(7) It is further ordered that the Board shall immediately review existing
staff and faculty racial ratios and shall forthwith comply, on a system-wide
basis, with the provisions for "Desegregation of Faculty and Other Staff" as
set forth in Singleton v. Jackson Municipal Separate School District, et al., 419
F.2d 1211 (5 Cir.). The School Board is directed to file semi-annual reports
during each school year similar to those required in United States v. Hinds
Vountii School Board (5 Cir.), 433 F.2d 611, 618.

(8) The pending motions filed by the plaintiffs for appointment of a receiver
for the Richmond County system and for adjudging the defendants in contempt
aill be held in abeyance, at least for the present.

(9) The evidence at the hearing on December 18, 1971, indicates that there
are numerous instances where pupils are attending schools in zones outside their
actual residence. The Board, Superintendent and school officials are ordered
promptly to undertake corrective measures in respect to boundary observance.
A report in that respect shall be furnished not later than February 1, 1972.

(10) The motion for award of attorney's fees to plaintiffs' counsel is granted.
The amount of the fee will be settled on affidavits or,, if necessary, following a
bearing on the subject.

(11) The defendant Board will, as a part of the costs in the case, pay the
compensation and expenses of Messrs. Munzer and Herman for their services to
this Court and same are assessed as costs against defendants.

This 13th day of January, 1972.
ALEXANDER A. LAWRENCE,

Chief Judge, U.S. District Court,
Southern District of Georgia.

Mr. Ft.varxxo. Without going into the order, I could give you first-
hand information that this is the sole criteria for compliance with the
Swann case. That is the balancing of children by Flee and to do this,
you must use transportation.
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I have heard information also about miles and that it really does
not add to cost and does not add to mileage and the committee says
apparently you haven't heard any factual information on this matter.

1 happen to have a little information about that, that I would lilte
to give to the committee. To implement the phases, we are doing this in
phases, phase 1, 2, and 3. Phase I added mileage 67,000 miles. Phase 2
:38,000 miles. Phase 3-380,100.

At additional cost to us of $787,500.
That is projected cost. This is money to be paid by the people of

our county since of course there are no Federal funds available..
Now, of course, our plan as I stated to you
Mr. HIINGATE. Pardon me. Would you favor making Federal funds

available for that purpose?
Mr. Fumucc. Certainly. Everybody is in favor of getting Federal

money if they can. I think it would help to lighten the load on the
local taxpayers.

Now, to show that our plan was a fair one and that it did represent
quality education, we used the zoning type plan with freedom of
choice.

I am sure the committee is aware where the majority rule pre-
vailed. Where a black child if they are minority race in that school or
majority in that school could transfer to a school where the race was
in minority.

Every black child in Richmond County had a chance to transfer if
their race was in minority in that particular school, or vice versa.
So if there was any inferiority in the school, they had an opportunity
to eliminate that.

Mr. HIINGATE. I am not sure I understand that correctly. Would
you restate that? If they were in

Mr. FLEMING. If they were in the majority, they could transfer to a
school where the race was in the minority. If we had a black school
and the parent thought the child would be better off in a predomi-
nately white school, they could transfer to that school through our
plan which we had in existence at that time.

The position of the court has reduced itself to a numbers game and
I think I supported my contention with the documentary evidence.
Busing does not contribute to education but, to the contrary, is a de-
terrent to quality education and will, in my opinion, reduce public
education to a system for poor whites and poor blacks.

I can substantiate thisour area alone put in one phase of the plan
where we had seven elementary schools involved.

Mr. ZELENKO. I would like to clear that up. You are now i:t the
process of implementing this most recent court ordered plan with re-
spect to seven elementary schools?

Mr. FLEMING. That is correct.
Mr. ZELENKO. How many elementary schools are in your school

system ?
Mr. FLEMING. We have approximately 26.
Mr. ZELENKO. Thank you.
Mr. FLEMING. We are putting it in phases. We have phase 1, phase 2,

and phase 3.
Phase 1 we are putting in now. Phase 2 which involves four more

schools by the 15th of March, and the others by September 1.



Mr. ZELENKO. In other words, you are now complying with the court
order and implementing it with respect to seven elementary schools?

Mr. FLEMING. That is correct. In this area alone just for these small
number of children in seven elementary schools, which average 400
per school, our last count was 750 of these children have entered free-
dom schools or private schools and of course you know and you prob-
ably heard testimony that every area which has been confronted with
a busing plan, private schools spring up like grass.

In Nashville, Tenn., they have private schools. So this is just one
of the reasons I think busing is going to deter quality, education and
reduce the quality of the public education because pr- ,te schools are
going to spring up.

Mr. ZELENKO. Mr. Chairman, I have a copy of a newspaper article
from the Atlanta .Journal and Constitution, Sunday, February 20. I
ask that it be placed in the record at this point.

Mr. IILT:co.vrE. Without objection it is so ordered.
(The article referred to follows:)

[From Atlanta Journal and Constitution, Feb. 20. 1972)

IIIcIiMOND BOARD NEAR SHOWDOWNBLUkTING GAME WITH JUDGE FUELS FLAME

(By Junie Brown)

Some members of the Augusta-Riehmond County Board of Education are play-
ing a -bluffing game" with a federal judge.

School board members in Augusta refused to submit at busing plan to U S. Dis-
trict Court Judge Alexander Lawrence under orders to do so. and they have yet
to vote to implement the Wising plan ordered by judge Lawrence which went
into effect Monday.

Further, in the face of an injunction prohibiting resistance to the busing, some
board members have helped and encouraged parents to organize the boycott which
kept GO percent of the children of the county home Monday.

When David Smith is held in contempt of Judge Lawrence's court it's a bad
thing. but it's worse when Judge Lawrence's court is held in contempt of the peo-
ple of Richmond County," says School Board Member David Smith, one of the
most outspoken against busing.

"1 ant in contempt of him and his court," he adds.
"Von know the restraining order says that you can't meet on or near the school

property for the purpose of violating the (quirt order, and we did meet on or near
the school property for purposes of violating the court order," he said.

-Someone asked me if I was ready to go to jail and I pulled out my toothbrush
and said I'm ready to go to jail. So I've got my toothbrush, anytime," Smith said.
"The tialthlo ash is the symbol of the resistance."

"Sunday afternoon I was so mad I would have poked him (Judge Lawrence) in
the nose. It would have been worth $1,000 to me for just one good lick. It's like
shadowboxing. You know you're right but there is nothing you can do about it,"
Smith continued.

The Augusta busing fight last week was played against a backdrop of white
parents' seething frustration. state politics and public officials' grandstanding for
the lumnefolks.

Richmond Comity School Board Chairman John Fleming. brother of former
Richmond County State Rep. Bill Fleming (now a superior court judge), is nu
avowed Wallace supporter who even sounds a little like Wallace as he talks.

Fleming. himself an attorney, got the school board to hire his law partner
Bobby Beazley as an associate attorney, and he and Beaz ley have directed the
,lame of the Richmond County school desegregation case.

"All the ideas originated with Mr. Benz ley and me," Fleming says.
The strategy Fleming used was one of inaction and delay. E.0rything that was

done had to be ordered directly and specifically. And then it wa. appealed, stays
were requested and every avenue exhausted for more time.

"We made the judge draw the order and we didn't Intend to participate in it or
acquiesce," Fleming mild. "He's the star and we're going to let him star."
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As an example of his philosophy in action, students in the seven Richmond
County elementary schools which were clustered under the court order are still
segregated by race in the classrooms.

Black children eat lunch at one time, whites at another. Black children haverecess at one time and whites at another.
"We gave each school the right ratio, but we picked up the classes and their

teachers and just moved them to another classroom, intact. We've done every-
thing the judge says do but he sure is going to have to tell us before we do it,"
said Smith, the most flamboyant of the school board members.

"If we acquiesce or approve the busing, we might be stuck with it from now
on," Fleming said. He has appealed the case and fears the school boards, voting
to implement the busing order could prejudice the case.

Fleming has filed motions for delay, knowing delays are unheard of in school
desegregation cases which the U.S. Supreme Court has ordered implemented
"immediately" and "At once."

He has asked to have the restraining order dissolveJ, and have even appealed
to President Nixon and the new Supreme Court Justice Lewis Powell to have the
case delayed.

Fleming's wife is an active member of the advisory committee of Citizens for
Neighborhood Schools (CNS), the white antibusing group which organized theboycott last week in Augusta. Fleming says he has contributed money to the
group and met with their steering committee.

"I support any resistance anybody wants to offer. I've encouraged them (the
parents) in offering whatever resistance they felt was necessary," the school
board chairman said.

The Flemings kept their own daughter out of school on Monday.
"I don't worry about this business of going to jail. The judge has got all he can

worry about now without sending anybody to jail."
Smith, too, seems unconcerned over the possibility of jail.
"Yes, I've given money and signed one of their cards (CNS membership cards).

The Steering Committee (madeup of about 10 CNS leaders) meets every Monday
and I make most of the meetings.

It was designed so me or John Fleming one would always be there. We didn't
want us going one way and them going another," he explains.

Even the sheriff and chief of police are CNS members and observed the boycott,
according to Smith, who said he authored a CNS resolution against busing which
the Richmond County commission and Augusta city council both approved.

"All the board members and everybody who kept their children out of schoolviolated the restraining order," Smith said. "That restraining order included.
everybody in the county. It completely wiped out the First Amendinent.

"Who would he send to jail? Nineteen thousand two hundred and nine children
Is a lot of mamas and daddys. It'd keep his people busy just carrying us back andforth to jail.

"If I were sent to jail there are some women here who would tear that jail
down. I'd be a martyr. A large manufacturing concern has already offered to paythe $1,000 fine if I'm arrested and individual people have volunteered money tohelp .

-I support CNS in asseubling on school property in violation of the restraining
order and I also kept my children out of school yesterday in violation, but thou-sands of others did too," Smith added.

"I wear two hatsone on the schoo' board which says you've got to obey the
court order and the other that of a parent who said there ain't no way you'regoing to move those desks," Smith concluded.

CNS is loaded with members from the school system, mostly principals and,
teachers. One principal announced ov m. the school loud speaker that children
should not c )me to school on the day of the boycott.

Most of the other school board members, though not so outspoken, echo the sen-
timents expressed by Smith and Chairman Fleming. Crucial board votes usuallygo 134 or 12-4 in Fleming's favor.

"If John (Fleming) could ge.: arrested, he could get elected to Congress,"opines one board member. Both Fleming and Smith deny any political motiva-tion in their defiance.
Fleming adds that he ha I "never openly defied" the court order and that "we(the school board members) didn't organize or lead or discourage" the boycott.
"The people who have the least to lose are the ones who have had the most to

say," said Travis Barnes, one of the schoolboard's dissenting minority.



433

"Some of the board members have publicly announced that they are in de-
fiance of the court order and have called the judge certain names," Barnes said.

The school board has never voted to implement Judge Lawrence's busing plan,
according to Smith because "if I voted I'd vote against it and then we'd really be
in trouble. He'd put this system into receivership and turn it over to Jack Ruf-
fin (plaintiff's attorney). That Judge Lawrence doesn't like us at all and in a
second he'd turn this system over to Jack Ruffin to run.

"It would make me feel a whole lot better to vote 'no,' but I'd rather be around
to make some decisivns."

The school board's refusal to act has left the responsibility for implementing
the order up to School Supt. Roy E. Rollings, who must, under the court order,
act when the board fails to.

Supt. Rollins, an admitted segregationist, has taken most of the blame from
both the liberals and the conservatives for the busing situation.

A black movement "Operation mountaintop" to have Rollins removed has been
organized in Augusta and, a harassment campaign to cull him regularly has beenin effect.

"He was treated perfectly ridiculously by the federal judge," said CNS steering
Committee member Mrs. Freddie Childress. "The judge turned his chair com-pletely around rather than look at him."

Rollins, the 64-year-old former football coach who has been in charge of the
Richmond County system for 21 years, is planning to retire next year.

"There will be no more education in Richmond County the rest of this year,"he says.
The Augusta busing order, which came down from Judge Lawrence on Jan. 13,

stated the "Richmond County Board of Education and its superintendent haveabdicated their responsibility.
"They have been contemptuous and intransigent. They hav chosen to ignore

the Constitution and the courts. Apparently, they, together with a segment of the
population of Richmond County, deem themselves above and beyond the law.,"

Under the court order, schools which are in the same general vicinity are co-ordinated so that each school receives certain grades. For example, White.
Wilkinson Gardens and Bungalow Road schoolsall in the same areaare clus-
tered. Wilkinson Gardens took the first and second grades from all three schools.
Bungalow Road got the third and fourth grades, and White (the formerly blackschool) got the fifth and sixth grades.

A total of 5,681 elementary children (out of a total school system of 36,000)
must be bused under the elementary plan. The greatest distance any child musttravel is about six miles.

There is no high school desegregation plan yet.
Richmond County has 97 buses, including four assigned to special educationand 10 spare buses. More than 12.000 students ride these buses to school anyway.
The school system has estimated it would take 27 new buses at a cost of $12,400

each and with an annual operating cost of $5,000 per bus to implement busingplans for both groups.
Because some of the buses have to make double routes under the busing plat,

school opening times in certain schools have been moved up.
Approximately 12.200 of the county's 30,000 school children are Negro.
Mr. ZELENKO. The article has something to say about the plan of

implementation to which you are referring. I am going to read a part
and ask you to comment on it. .

It says :
As an example of his
That is you, Mr. Fleming

philosophy in action, students in the seven Richmond County elementary schoolswhich were clustered under the court order are still segregated by race in theclassrooms. Black children eat lunch at one time, whites at another, Blackenildren have recess at one time and whites at another.
Let me ask you, is that statement correct?
Mr. FLEMING. That statement is incorrect, absolutely incorrect in

part only. I would explain this and I think there issound basis for it.
When we transferred students this late in the year, as you know, it .
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would be impossible for every elementary schoolteacher to be at the
same station in a program in all of the schools.

One teacher might be at one phase and another teacher at another,
and some move more rapidly than others. It has nothing to do with
race or with schools. It has more to do with teachers and we thought
and felt like that in order to salvage, this year without the child losing
the entire year of being mixed completely at this point, it would be
better to transfer teacher and grade into a school because it would
only have 3 more months of school to go and that teacher could carry
class for the remainder of the year.

Mr. ZELENKO. Excuse me. Are you saying you transferred classes
intact?

Mr. FLEXING. That is correct. But the lunch business is incorrect
and the other business, everything else stated there is inaccurate.

Mr. ZELENKO. Mr. Chairman, I think the subcommittee should know
that there are a number of decisions rendered by Federal courts which
hold that moving classes intact as a means of implementing a school
desegregation order does not satisfy that order.

The most recent decision was an Arkansas decision rendered in
Cato v. Parham, January 29, 1971. I ask permission to place a sum-
mary of that decision in the record.

Mr. lluxo.trE. Without objection it is so ordered.
(The summary referred to follows :)

EXCERPT FROM RACE RELATIONS LAW SURVEY, VANDERBILT UNIVERSITY SCHOOL of
LAW VOL. 3, No. 1, MAY 1971, PAGE 18

After a federal district court had ordered, on Sept. 15, 1970, that the three
elementary schools in the Dollurway School District must be "operating on an
integrated basis" by October 5 (see 2 Race Rel. L. Survey 179), the school
board restructured the schools by the pairing method ; but since many of the
classes were moved intact from one school to another. a number of classes re-
mained all or nearly all Negro or white in their student composition. On plain-
tiffs' motion for further relief, the court, on Jan. 29, 1971, ordered that the sys-
tem of segregated classes be abolished within ten days. In response to the board's
request that reassignment of students not be required during the school term,
Judge Henley stated : "It is impossible for this Court to escape the conclusion
Mat the Board knew that its plan for the elementary students was unconstitu-tional when the plan was adopted knd delay in enforcement (of court
orders] cannot be justified on the basis of an immediate and temporary adverse
effect of enforcement on the school program where that effect would have been
avoided entirely had the affected school district obeyed the orders of the court
in the first place." The new decree required that the classes be reorganized so
that none will be identifiable as intended primarily for Negro or for white stu-
dents. Defendants' request for a stay of enforcement pending appeal was denied.Cato v. Parham-- F. Supp. (RD. Ark.. Jan. 29. 1971). On March 18. the
school board announced that it had withdrawn its appeal of the district court's
`4ePtember. 1970. order, inasmuch as the purpose of the appeal had been to obtain
a ruling by the appellate court on the validity of .Judge Henley's order before it
went into effect. That purpose had been frustrated when the Court of Appeals
had rejected defendants' request for an expedited hearing of the appeal.

Mr. ZELENKO. There is one other case of which the subcommittee
should take note. This is a decision which precedes the Brown decision,
a decision of the Supreme Court in ill aeLaurin v. Oklahoma State
Regente, a 1950 decision of the Supreme Court.

There a black student admitted to Oklahoma University was re-
quired to sit apart at a designated desk in the library, not permitted
to use a desk in the regular reading room and to sit at a designated
lunch table, and to .eat at different times from other students.
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Four years before Brown the Supreme Court held that this was in
violation of the equal protection clause of the 14th amendment. I
think that too should be kept in mind if "good-faith" implementa-
tion of the court order is believed to involve merely moving classes
intact from one school to another.

Mr. FLEMING. You have to understand, sir, this was a temporary
measure but I would like to call attention, our primary duty as Board
of Education members is to insure education. We are not in busing
and racial balance business and are not in tin: business of the
court, and I don't think the courts have always considered this matter.

If they had, they would not require us to put the plan in this late
in the year.

Mr. HUNGATE. What was the date of the order ?
Mr. FLEmtrio. January 13, to begin February 15 with phase 1.
Mr. HUNGATE. So your point would be the order was entered in the

middle of the current school year?
Mr. FLEMING. That is correct: and the courts have shown no regard

when they wrote these decisionsand I am sure you would agree with
thatso therefore we are in violation technically and perhaps there is
some remedy to plaintiffs in that.

To get on as to why I support the amendment---
Mr. ZELENKO. How many students are in the Richmond County

school system ?
Mr. FLEMING. About 33.500.
Mr. ZELENKO. What proportion of that enrollment is black?
Mr. FLEMING. About 40 percent, the same as our population.
Now to give you further information as to why the only remedy is

constitutional amendment remedy, I think we have to once again turn
to the facts and see what courts have done to us.

They have not only violated all of the other matters I mentioned
to you where you talk about the Civil Bights case and I would like
to bring this to the committee's attention when you say the Civil
Rights case didn't apply in this case, well, it didn't apply in the school
cases. That isn't true because using a definition of desegregation and
all of the other things you talked about this morning. You take one
of these school cases, we read one the other day and they cited as
authority for what they were doing the 1964 Civil Rights Act 22
times, and when they get to the point where they comply with the sec-
tion about, rules and definitions of desegregation and racial balance,
they seem to disregard it.

Mr. III-xi:ATE. Do you have the citation of that case, sir?
Mr. FLEMING. I do not, sir, but I will furnish that to you, sir. They

use the Civil Rights Act as authority all the way through the school
cases and when they get to the one section they don't want to have to
deal with. they will bypass it and move on to something else.

Mr. IIUNGATE. If you would, please furnish that to us within 2
weeks.

Mr. FLEMING. I will be haw, to do that. Also let's take, the Swann
case and let's see if they followed what they write.

I think we all have agreed this morning that the Swann case says
in one area. and the President, says this and you gentlemen have
agreed that it says this, that a board of education should be afforded
opportunity to review a plan to determine whether or not the trans-

80-449-72-29
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portation system required would compare favorably with the trans-
portation system that we are being required to implement also whether
or not transportation system would affect the health and welfare of
the children and whether or not it would impinge on educational
processes.

I call your attention to our judge in our district. He drew a plan
for elementary schools alone. This secondary plan has not been pre-
sented. This is an incomplete plan. Therefore we don't have a plan to
consider. So we have not been afforded an evidentiary hearing to pre-
sent anything.

The judge hired the experts. The judge drew the plan, the judge
put the plan into effect. And he is not going to complete the plan and
he acknowledges that in his order that you will have as part of the
evidence whichI saidwas the order of January 13.

Therefore, they are not following what they said they were doing
in the Swam case even.

And to further show you that they have no regard for our position
in the case or the position of the defendants in the cases we filed a
motion to staywith himand he denied it.

We filed a motion to stay with the Fifth Circuit and cited these
matters to him but we have not been afforded an opportunity to review
the case.

(Subsequently, the following information was filed :)
BOARD OF EDUCATION,

Augusta, Ga., March 24, 1972.
Mr. BENJAMIN L. ZELENXO,
General Counsel, U.S. House of Representatives, Committee on the Judiciary,

Washington, D.C.
DEAR Ma. &LENIN : I am returning herewith edited transcript of my testi-

mony before the Sub-committee on March 3,1972.
As per the request of Mr. Hungate relative to those cases which cite the Civil

Rights Act as authority for their decisions, I submit the following cases:
United States of America, Appellant v. Greenwood Municipal Separate
School District, et al, Appellees v, United States of America, Appellee. De-
cided February 4,1969.
406 F 2d 1086
Swann v. Charlotte-Mecklenburg Board of Education, decided April 20, 971
01 S.Ct. 1267
Rebecca E. Henry, et al., Appellants v. The Clarksdale Municipal Separate
School District, et al., Appellees. United States Court of Appeals, Fifth
Circuit. March 6,1969
409 Fed 2nd Page 682

I was in error as to the number of times the Civil Rights Act was cited as
a basis for authority in these cases in that I stated it was cited 22 times in
one case, when I should have stated it was cited 22 times in two cases.

This is in support of my contention that the Federal Courts mold the laws
to suit their own fancy, because they are totally disregarding the definition of
desegregation as found in Section 401(B) and Section 407(A) (2) of the 1964
('ivil Rights Act. I would, also, like to clear up the portion of my testimony
which was apparently misunderstood by you and perhaps by the committee
which appears on pages 584-585 of my testimony. If you will refer thereto, you
were questioning our transferring classes as a body together with a particular
instructor in that class, not for the purpose of perpetuating segregation, but for
the purpose of preserving education.

What you fail to understand, and perhaps the committee also failed to under-
stand. was that these classes which were transferred were already integrated
elas.ses; they were not completely segregated, but integrated as to both faculty
and students. In fact, every school that is involved in the present plan of busing
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for the purpose of racial balance, with the exception of one school, are inte-
grated schools. You and the Committee, also, may have misunderstood that this
was strictly a temporary situation until the expiration of the current school
year.

I would appreciate your calling these matters to the attention of thecommittee.
Thanking you, I am,

Yours very truly,
JOHN FLEMING.

Mr. HUNGATE. Mr. Fleming, you are an attorney and the commit-
tee members are attorneys. I suppose we have all had an experience
where we thought a judge ordered what he shouldn't.

As an attorney, you certainly recognize the legal obligation to
comply ?

Mr. FLEMING. We recognize that obligation, yes, sir. We are doing
that. We are not saying we shouldn't comply. We are simply saying
we were not afforded the remedies available to us under the Swann
case and therefore that is denial of equal protection for us. This equal
protection is a two-way street. It isn't a one-way street at all.

I have listened this morning to one-way street. It is just as unfair
to deny us equal protection as it is the defendants but unfortunately
the courts don't do that. They don't even require them to file briefs.
They sort of bypass it in various ways and I won't go into detail
about that.

Mr. HUNGATE. Mr. Fleming, can you give me a citation where the
court did not require the losing party to file briefs?

Mr. FLEMING. In our case. which is pending before Fifth Circuit
Court of Appeals in New Orleans, they filed notice of appeal and did
not file a brief to support their notice of appeal.

Mr. HUNGATE. Has the ease been finally determined?
Mr. FLEMING. No, sir, it is pending now in New Orleans.
Mr. ZELENKO. When this district court order came down, did you

make public statements to the community urging compliance with the
order?

Mr. FLEMING. No. sir. I did not.
Mr. ZELENKO. Did you speak against the order?
Mr. FLEMING. I have verbally spoken against the basis of the order.

not particularly against the order, but the concept of the order, yes.
sir. I am not in favor of it.

Mr. ZELENKO. Did other members of the school board counsel
compliance?

Mr. FLEMING. No, sir.
Mr. ZELENKO. They don't counsel obedience to the law ?
Mr. FLEMING. We don't counsel disobedience either.
Mr. ZELENKO. Did they urge cit zees to follow the order until theappeal was heard?
Mr. Frantrxo. No, sir. We did not discourage it nor encourage it.
Mr. ZEIENKO. Let me read a quote from the press report already

placed in the record that attributes a quote to you. sir. I don't know
whether it is accurate: "We made the judge draw the order and we
didn't intend to participate in it or acquiesce. He's the star and we're
going to let him star."

Mr. Fr.nutxo. That is correct. That is absolutely correct.
Now to give you further information as to why I think this: Not

only did the judge violate the equal-protection rights of the defend-
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ants in the case by not presenting a complete plan for us to review,
but he went so far as to issue restraining order and his own motion
denying the right of peaceable assembly, denying the right of pro-
test, denying the right of interference of any kind at any time, and
we said this was in v'olation of our right under the first amendment
and we filed a motion to resolve this injunction with the Fifth Circuit
and they sent it back and denied the motion, and the judge reviewed
it at end of 10 days.

These are clear examples as to why you can't rely on the courts.
Mr. Por.K. Mr. Fleming, did you say your statement contains a

copy of this court order that you were referring to?
Air. FLEMING. No sir.
Mr. PoLx. It is a different court order?
Mr. FLEMING. It is a separate order; yes, sir.
Mr. POLK. With respect to the court order that is contained in

your statement, are you contending that the judge simply issued this
out of thin air with no reason for issuing the antibusing order?

Mr. FLEMING. I know the one you are referring to. Yes, I think
it was out of thin air because we have always advocated nonviolence
and peacefulness.

Mr. Pont. How would you classify advocating a school boycott?
Mr. FLEMING. Who advocated that?
Mr. POLK. I didn't say anyone did. How would you classify that,

as complying with the law or as protesting?
Mr. Fimmic.. I would say there is a right to protest. I think it is

guaranteed under the first amendment.
Mr. POLK. Advocating a school boycott would be protected consti-

tutionally. You don't feel it would be an act of civil disobedience?
Mr. FLEMING. No, sir.
Mr. POLK. Thank you.
Mr. HUNGATE. Mr. Jacobs.
Mr. JACOBS. Mr. Fleming, first of all, I know you undoubtedly take

pride as we do in our colleague, Mr. Stephens, whom so many people
in Congress respect, even though they may disagree with him from
time to time. I congratulate you on picking such a good representative;
I am sure you agree with that.

Mr. FLEMING. Yes, sir.
Mr. JACCBS. On this question of boycott, as a technical matter, does

that involve truancy ?
Mr. FLEMING. Yes, sir, it would involve truancy. Unexcused absences

would involve truancy.
Mr. JAcous. I wonder if that is entirely a lawful thing or a first

amendment protected expression ?
Mr. FLEMING. Well, maybe technically insofar as the truancy is con-

cerned it probably would not be. I think it would be an unexcused
absence if it was shown that the children stayed out of school as a
matter of protest.

Mr. JACOBS. I understand. As a former police officer myself, I know
sometimes, when you can't strike, you get a sore throat.

I don't think we are going to keep a free country if people don't
have the right to express their ideas. But of course the old story about
the fire in the theater or the riot is right at the tip of my nose. I was
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wondering whether it was entirely accurate to characterize this re-
straining order as a violation of First Amendment rights in view of the
fact that, as you testified, you have spoken out freely against the order
on numerous occasions. I take it that does not violate the restraining
order.

Mr. FLEMING. I have not, as I said, specifically spoken against the
order. I have encouraged people to offer whatever resistance they felt
was within keeping of their own consciousness and in the best inter-
est of their children, and that is the extent of what I have advocated. I
have advocated personally no boycott nor has the school board advo-
cated the boycott.

Mr. JACOBS. I appreciate that. I was trying to get at the question
whether the court restrained freedom of speech.

Mr. FLEMING. They did. They not only restrained the board ofedu-
cation but everybody in the county from doing anything. You couldn't
talk about it and you could not advocate any resistance of any kind. It
was a blanket order, the most far-reaching thing you ever read. I have
a copy of it here.

Mr. JACOBS. Did it restrain public speaking? If it did, that will
Mr. FLEMING. I don't recall exactly whether it restrained public

speaking or not. It was a rather lengthy order. I have a copy of it
which is about three pages long.

Mr. JAcons. Who is a holy cow that can't be criticized ? I am not talk-
ing about inciting riots but I am talking about issuing public state-
ments. If it restrains that, then I will throw in with you and say it was
in violation of the first amendment but I would like to know whether
the court has issued orders saying that to speak about. it and discuss it
and criticize it has been restrained?

Mr. FLEMING. Well, I don't recall about freedom of speech whether
or not it was in the order. I would have to review it.

Mr. JACOBS. Will you check up on that and drop us a line?
One other question. Among these proposed constitutional amend-

ments, some say that no student shall be assigned to a school on account
of race. Others say that no student shall be compelled to attend a pub-
lic school other than the one nearest his residence.

Which one would you consider the most precise in achieving the
goal of preventing unnecessary transportation?goal

FLEMING. I think the only one that you could rely on would be
the so-called Lent amendment or the House Joint Resolution 620. The
other one your Jaentioned would just be wiped out and would not serve
any good purpose. It says you can't compel but at the same time you
would not guarantee to all parties equal protection under that if you
didn't compel them but you assigned them and they went.

So I can't make a legal distinction at this point between the two
but I would have to go along with the House Joint Resolution 620.

Mr. JACOBS. Won't the difference be that you might have a little over.
lap into the question of drawing district lines into the question of COM,
pact district lines?

Mr. FLEMING. I don't think so. I would like to comment on that.
The basis for boards of education getting in this business is education.
You will never draw an amendmentnor any other type of legisla-
tionthat would not in some way probably be litigated at one time or
another. The remedy is under the 14th amendment; if some child was
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being denied quality education because some line was drawn by our
school board, they would have a right under the 14th amendment
because they would be denied due process or equal protection of the
law.

But at the same time, if schools are providing quality education, I
don't see there is any basis for any complaint.

Mr. eLtoons. If ihere is a conflict between two constitutional pro-
visions, wouldn't it be more precise to follow precedent?

Sir. FLEMING. Yes, sir.
Mr. JAcons. So that would take care of that, if the amendment stated

specifically that school boundaries would be drawn in as compact a
manner as practical and that no student shall against his will be as-
signed to any school outside of the school zone in which he resides on
account of race, color, or creed; would that be the type you have in
mind ?

Mr. FLEMING. I would agree with that up to the point if the child
was not being denied quality education, if he were denied quality edu-
cation, you fall back in the 14th amendment situation and not in the
busing or assignment situation.

Mr. JACOBS. But this would be more specific than provisions under
14th amendment.

Mr. FLEmmo. It deals with assignment of pupils and not with
education.

Mr. JAcorts. What I mean is that this is specific languagethat is
the name of the game.

Mr. FLEMING. It is specific about the assignment. It isn't specific
about the education. It doesn't say anything about education as far as
I car. recall.

Mr. JAcoss. Nonetheless, it would be based on the Constitution if it
were a provision of the Constitution.

Mr. F.,EMING. No, sir, it could not be violated unless it were inter-
fering with due process clause of the 14th amendment. I think you
would still have remedy under thel4th amendment.

Mr. JACOBS. But is a more general rather than a specific provision
desirable with respect to this subject?

Mr. FLEMING. There again you get back to legislation or amendments.
I think you always have some form of litigation. You can't have any
more than you have on 14th amendment.

Mr. JACOBS. On balance it strikes me there is more danger of am-
biguity with using this word "assignment" right across the board, in-
cluding the drawing of district lines, rather than coming down and
honing it. As my father would say, sandpapering it down a little bit
more and saying, "They shall not be taken far away from their neigh-
borhood." "No one will be taken away from the neighborhood school."

Mr. FLEMING. I would simply suggest you do that through legislation
and require the President to formulate himself a committee to be a
watchdog like HEW to see that every child was afforded quality edu-
cation. That would remedy what you are talking about.

As to the problem of constitutionality, the 14th amendment isn't
specific. You can put anything under that.

Mr. JACOBS. I appreciate that, but if you are specific about taking
pupils out of reasonably drawn school'zones, you would do the job.

Mr. FLEMING. I would have to agree with that, yes, sir.



Mr. ZELENKO. Mr. Fleming, you said in your testimony today that
you have given up on Federal courts, at least in your area of the coun-
try. I don't know v liether that conclusion applies to the fifth circuit or
not, but you are frustrated and you haven't received what you believe
to be justice.

Mr. Fleming. That is correct.
Mr. ZELF:mco. The constitutional amendment, if it became a part of

the Constitution, would ultimately be involved in litigation, and the
very same courts would have to pass on it. How can that consequence
be avoided?

Mr. FLE3fING. It would he avoided because you as Congressmen,
not you as an attorney but you as Congressmen and lawmakers
of the country, stand up and )et the Federal courts know that they
aren't going to tolerate this type of situation any longer, that they are
going to make the laws and courts are going to interpret the laws, the
courts would proceed a little more cautiously. The courts have reduced
the Congress to a matter of insignificance in the area of civil rights.
They are making laws. You shouldn't kid yourselves about making
the laws because you are not doing it any longer.

This is just part of the problem. Education is just one part of this
problem. The problem is a Federal judicial system. If you don't have
so,ne reform in the Federal judicial system, you are going to always
have this problem. If the Federal judges were made responsive to the
people either through election or through review by the Senate or Con-
gress in some way, then this would eliminate some of the things that
yen are talking about happening.

Mr. WINGATE. Mr. Fleming, as an attorney, of course, you are
acquainted with the fact that Federal judges are appointed for life
and it is not possible to reduce their pensions or their salaries while in
office 9 You know that ?

Mr. FLEMING. Yes, sir.
Mr. WINGATE. Would it be fair to say what Mr. Dooley said once,

that he didn't know whether the Constitution followed the flag but the
Supreme Court followed election returns?

Do you feel park of ti.e problem is that the Supreme Court doesn't
follow the election returns any more?

Mr. FLEMING. I don't think it follows anything, sir. It doesn't follow
the law. We all agree on one thing: It doesn't follow the law.

Mr. WINGATE. Any further questions? If not, I want to thank you
gentlemen for your patience in waiting to be called for your contribu-
tion to this discussion.

We have some statements here to be inserted in the record.
The statement of Hon. Olin E. Teague, U.S. Representative in Con-

Congress from Texas.
The statement of Hon. Dawson Mathis, Representative in Con-

gress from the State of Georgia.
The statement of New York State Council of Churches, Syracuse,

N.Y.
Unless there is objection, they will be entered in the record at this

(The statements referred to follow :)
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STATEMENT OF HON. OLIN E. TEAGUE, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF TEXAS

Mr. Chairman and Members of the Committee : For the record, let me say
that my name is Olin E. Teague, and I represent the Sixth District of Texas in
the Congress. I have had the privilege of representing the Sixth District of Texas
for the past twenty-six years.

I want to express my appreciation to you, Mr. Chairman, and to the Committee,
for permitting me to appear here today to share with you some of the thoughts I
have, and some of the thoughts my constituents have, about compulsory massive
busing of school children.

It has been my observation over the years, Mr. Chairman that some of the most
terrible injustices and some of the most revolting inhumanities in our history
have been perpetrated by simple men of good will who held blindly and rigidly
to a dogmatic and theoretic principle while ignoring the practical damage their
rigidity was causing in terms of human values. The wars of religion, stretching
over many centuries of human misery, provide innumerable examples of this
blind humanity of man to man.

During the last !entury, in the late 1840's, when the potato famine struck
Ireland, the British Government refused to permit feud to be sent across the Irish
Channel because this would violate the economic principle of latssez-faire. As
a result, while the economists talked philosophy, between three and four million
Irishmen starved to death.

I think the same can be said about the determination of some persons to force
massive school busing down the throats of America, whether our citizens want it
or not.

The whole idea of massive busing was conceived in a wave of idealism by a
cadre of nice-thinking liberals who didn't know what in the devil they were
talking about. The entire concept came into being when certain reports on school
conditions seemed to indicate that black youngsters performed, or "achieved",
more satisfactorily when they went to school with white youngsters than they
did when they went to all-black schools. The nice-thinking liberals. therefore,
got the bright idea of transporting youngsters all the way across townor all the
way across the countyor. as is true in my district, all the way across several
countiesto achieve racle' balance. There is no indication that the massive busing
is having the slightest effect on the grades of the achievements of the youngsters,
black or white. If anything, for reasons we shall discuss later, the bused children,
deprived of their security, do worse than they did before.

It is also apparent that the program was decided upon hastily, without a
proper analysis of the factual data. It seems that no one in authority realized
that. by and large. the black youngsters whoin many parts of America, in the
North and in the South attended integrated schools, came fr an middle class
and upper class negro families, professional and business type families, whae
literacy and concern for scholastic achieveuo..:.t are A way of life and have been
for several generations. People like this, no matter what their color. almost in-
variably do better in school than do those who come from broken homes and
low income families. where literacy, ; it exists at all, is not broad or deep or
even considered much of a i-tue.

In my opinion, the decision w provide compulsory massive busint was made
without any proper scholarly evaluation of the population "mix" upon which the
various original reports were based.

The proponents of massive busing say that racial segregation is psychologically
destructive. I agree. Ohottoa are dreadful places and always have been over the
centuries, no matter what rue or what religion or what nationality was forced
to crouch and crawlby law or by economic circumstanceswithin the confines
of a ruined slum.

But I also say that enforced, artificial integration is also usychologically de.
structive. What kind of a psychological effect do you think it has on black young-
sters to send them chasing across several counties after white children just so they
can go to school with them? The whole proposal is scandalous. It r .nforce4 the
poisonous myth that white children are inherently better and smarter than black
children and that black children are automatically improved simply by being
given the privilege of being with their white- contemporaries!

Mr. Chairman, I am sorry to have to say this, but that is one of the most
viciously racist proposals I have ev-- heard, and I say it has absolutely no place
in the comparative racial enlightet.. ent of twentieth century America. The Con-
gress, in all good conscience, for its own good name and for the good of the nation,
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must reject such blatant and dangerous racism. I do not say that the sponsors
of massive school busing were conscious racists. Far from it. But I do say the
program they have embraced has been, unconsciously, I am sure, wickedly
racist.

As usual, nice thinking but hazy-thinking people have picked up the wrong end
of the stick. They are looking at the educational problem from entirely the wrong
vantage point. They are so entranced with the prospect of achieving even a phony
kind of integration that they lost sight of the principal and only objective we
have in this case, that of improving the level of education for all school children
of making the standards of education uniform so that no one will get a better edu-
cation solely because he is white and no one will get an inferior education solely
because he is black.

If half the money that is being spent today for compulsory busing were spent
for improving the quality and the standards of education in inferior schools, the
problem could be solved efficiently and happily, without pain and without re-
sistance and resentment.

The fact of the matter is that the compulsory busing program was a theoretic
dream and it has been translated into a practical nightmare. The best thing we
do for the children and for ourselves is to admit that we, as a nation, have made a
terrible mistake anc' bar Jon the whole idea for more practical and positive ways
of improving the standards of education everywhere in the nation.

The compulsory busing problem is not achieving anything significant in the way
of educational progress. But whom is it hurting? It is hurting the youngsters, black
and white and yellow and brown, whom it was designed to help.

In the Sixth District of Texas, Mr. Chairman,and I am certain my district is
not unique in the nationmany youngsters who used to go to school in their
own neighborhood are now being transported an hour or more in each direction,
solely to ge an acceptable racial mix in the schools. That's two unnecessary, use-
less hours out of their lives. every school day of the year ! This is time that could
be spent studying, or reading, or researching, or even playing healthy games.
Instead it must be spent on a dreary bus ride, where the big thrill of the journey
is waving to the busload of youngsters being transported all the way back in the
opposite direction.

Quite honestly, I don't know anyone actually involved in the busing program
who approves of it. Most of those involved. detest it. The only ones why approve
seem to be the theoretic planners who don't ride the buses themselves and whose
,hiidren don't ride them. And, of course, I am talking about all races, not just
the white race. The Negro, if he is involved personally in the program, hates itas
much as does the Caucasian. We have had a very interesting demonstration in
Washington. D.C. during the last month of black people who were furious at what
the busing program was doing to their children and to their family life.

In San Francisco, an attempt to bus Chinese children away from their
own fine public school and scatter them around the city turned out to be an
embarrassing fiasco. The Chinese children just refused to go; the parents went
on strike. The authorities barely saved face with an embarrassing compromise.
Like all others, the Chinese citizens and their children saw what compulsory
busing was going to do to their home life and their family solidarity, and
they would have nothing to do with it.

I am a passionate believer in the integrity of the homein the importance
of the home in shaping the character of the child and the adult that is to be.
I am also a passionate believer in the importance of roots. Humans need roots
just as much as trees need them. Roots involve not only one family's but one's
neighborhood and one's local school. Most Americans grow up in the certain
and sure knowledge that their closest friends are those with whom they
grew up. those with whom they went to school. These are the people they can
call upon in an emergency. The people they turn to instinctively in times of
sorrow, in times of joy.

In the smaller communities of Arierica the local public high school is usually
the social center of the area. It is the center for the youngsters, and it is the
center for the adults, who, as parents. go through life with an abiding loyalty
to their local high school. In most cases. loyalty to the old high school super-
sedes loyalty to their college. I know all of this sounds corny and provincial
to the high-brow element in our midst. but that is the way the minds and the
desires of small-town and rural America run, and this is the way of life that
has turned out generations of splendid, God-fearing, Godloving citizens who
have been the backbone of the nation in good times and in bad, in war and in peace.

If a questionnaire were circulated among the population today asking for
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the principal cause of the unsatisfactory conduct on the part of certain segments
of our youth today, I believe one of the answers that would receive the most
support would be rootlessness. Family lifeneighborhood lifehas broken downin many areas of the country, particularly in the large urban areas in the north.
and our young people have lost their roots and their interest in roots. They, and
the nation, are much the worse for this loss. But, Mr. Chairman, why in the
name of all that is holy are we going out of our way to encourage this disastrous
rootlessness through thoughtless theoretic legislation?

Let me quote Rabbi Jacob J. Hecht, executive vice president of the National
Committee for Furtherance of Jewish Education. The rabbi, who knows more
than a little about the grim horrors of ghetto life, is still unalterably opposed
to compulsory massive busing. "Busing a child daily many miles to school
could hardly be conducive to providing him with a favorable educational envi-
ronment," the rabbi says. "Busing in reality creates new tensions and anxiety
at a time when he is already beset with the multiplicity of problems coincident
with growing up and adolescence. Busing removes from a child one of his most
powerful sources of securityhis neighborhood. It places him smack into an
alien atmosphere he could only react to with anxiety." I couldn't agree with
the rabbi more.

Mr. Chairman, we are today crucifying hundreds of thousands of our young-sters on a cross of blind ideological dogmatism. We are sacrificing the youth
of our young by making them conform to an unworkable philosophical theory.
ire are destroying the best years of our children by herding them up a pedagogi-
cal blind alley in the name of an untenable sociological doctrine.

We must stop this cruel and senseless course of action. We must stop damag-
ing our youngters to satisfy the blind prejudices of their elders. Only we can
do it, and we must have the courage and the morality to admit the mistakes
of the past and act legislatively to rectify them. We must prevent compulsory
massive busing from becoming a permanent part of our way of life.

Thank you very much.

STATEMENT OF HON. DAWSON MATHIS. A U.S. REF ESENTATINE IN CONGRESS
FROM THE STATE OF GEORGIA

Mr. Chairman, and distinguished members of this Committee: Thank you
for the opportunity to testisfy on this very important issue. Much testimony
has been received by this committee, and many words have been used to illustrate
the frustrations that many citizens in this nation feel about the issue of forced
busing, and I can agree with much of what has been said.

Mr. Chairman, I am privileged to represent 20 counties in Southwest Georgia,
counties that are inhabited by freedom-loving, law-abiding, patriotic Americans,
who value liberty highly, and do not take their citizenship lightly.

My constituents are disturbed, and rightly so, over the edicts from the
Federal Government involving the forced busing of innocent school children
for the sole purpose of achieving racial balance in our schools.

I would never come before this Committee and say that our section of the
country has been lily pure in eliminating racial discrimination. I would neversay that every citizen in Georgia has embraced total integration as a way oflife, but the truth is that our schools are more integrated than those of the
City of Washington, D.C., and many other cities and states. We have made
great strides, Mr. Chairman, in doing away with total segregation, but this
one issue now threatens to destroy all of the efforts that have been made.

I am not pleading a case for segregation as some would have you believe.
We are not fighting integration. We are fighting for our schools and our school
chldren. We are fighting for quality education. I fail to understand how the forcedbusing of a child, away from his neighborhood and his friends, into a new and
different, often hostile, environment, will benefit that child. I have the idea
that if we provide the same quality education for all of our children at their
neighborhood schools, then busing is not necessary, and that, Mr. Chairman,
is exactly what we are trying to do.

Many say that busing was used for years as a method of perpetuatingsegrega-
tion. This is a fact ; but if it was wrong to bus school children for the purpose of
achieving racial unbalance, is it not equally wrong to bus school children to
achieve racial balance?

Mr. Chairman, I must point out also that many of my constituents are upset
because they read and hear of Members of Congress, and employees of the
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various Departments, who yell loud and long about "achieving racial balance
within our public schools," and then place their own children in a private school.
Mr. Chairman, I feel that this is the most shameful form of hypocrisy. These
hypocrites are saying, "Don't do as I do, do as I say do."

It is with mixed emotions that I see other Members of Congress begin to
speak out on this emotional issue. It seems to me that they are doing so almost
in direct reladonship to the forced busing that has been shoved down the
throats of their constituents. I have long told my people that we would never
be allowed to get down to the business of quality education and away from
the follies of social experimentation in our part of the nation until other
citizens across this county felt the heel of the Federal boot on their necks. This
is now coming to pass, and many who have used the South as a whipping
boy for years are yelling the loudest for relief.

Mr. Chairman, we have a saying in the South that the birds come home to
roost, and I predict if the Congress does not face up to this highly volatile issle,
then more birds will be coming home to roost.

I respectfully urge this Committee to report out legislation that would restm.e
sanity to our schdois, cnai will bring equity to our people. and that will restore
the faith of our people in the common sense of our government.

Thank you

NEW YORE STATE COUNCIL OF CHURCHES,
Syracuse, N.Y., February 22, 1972.

To Members of the House of Representatives From New York State, and Senators.
DEAR FRIENDS: The New York State Council of Churches, representing 29

Protestant denominations within the State, has entrusted to its Legislative Com-
mission responsibility to review legislative proposals in light of its Statement of
Legislative Principles which those denominations helped to formulate. The 1972
Statement of Legislative Principles reaffirms "our support of quality integrated
education" in nubile schools. This brief statement summarizes a long history
of church support for integrated public education and church opposition to al!
those factors which have deprived members of racial minorities and the poverty
stricken from equal educational opportunities.

In light of that long commitment on the part of the New York State Council
of Churches and its member bodies, we urge your opposition to H.J., Res. 620 a
proposal which we believe to be deceptive. Purporting to be an anti - busing
amendment, its language, in fact, could well make unconstitutional any affirm-
ative action to bring about school integration. We believe furthermore. that
H.J. Res. 620 could also undo the positive achievements which have flown from
the decision in Brown v. Board of Education (1954) by again making segrega-
tion in public education acceptable.

The goal for our society should be integration, and that means integrated
public schools as well as other public and private institutions. Busing is but a
means towards the achievement of a goal, and is often necessary if the goal is
to be achieved in the foreseeable future.

T./ turn the clock back, as HJ Res. 620 would permit, is to run serious risks
for the United States. Not only would r zlr education be mandated for children
in our inner city areas, but our society might be thrown into another convulsion
of civil strife. Years ago, one Civil Rights leader, Bayard Rustin, warned that
a society which does not intend to keep promises should not make them. Our
society has, in fact, made a promise to its racial minorities and the disadvantaged,
a promise of equal educational opportunity. Those promises have given hope
to innumerable Americans that one day the scourge of racism will give way
before enlightened and humane principles and actions. To take away the hopes
implicit in those promises could mean a new period of embitterment for those
who are now the victims of racism, and could mean the postponement for several
decades of the ultimate achievement of a society where there is, in fact, "liberty
and Justice for all."

We, of counp, oppose all similar measures which will inhibit the achievement
of equal educational opportunity.

For the Legislative Commission,
ROBERT T. Cosa,

Associate Executive Director.,
Enclosure.
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THE STATE COUNCIL CONSTITUENCY, 1972

For more than one hundred years the Protestant and Othodox Christian
Churches of New York State have cooperated increasingly in common tasks
through various agencies which have developed into the present New York
State Council of Churches, Inc.

The purpose of this cooperative agency has been established by its member
judicatories to continue and extend this historic work.

The Council is to "seek to be responsive and obedient to the will and purpose
of Jesus Christ, The Divine Savior of the World, and the Lord of His Church".
It is to "cooperate in planning, decision making and action ; participate in and
deal with social issues; provide agreed upon Lervices; develop relationships
with all faith groups and actively encourage, promote, and advocate greater
ecumenical cooperation".

The governing body made up of representatives of the listed judicatories yearly
review, up-date and put forth a document called "A Stament of Legislative
Principles", which is the guideline for the position of the Legislative Commis-
sion on the many issues facing the people, the Legislature, and the Churches of
New York State.

OUR CONSTITUENT AND COOPERATING BODIES

MEMBER DENOMINATIONS

Armenian Church in America.
Christian Church (Disciples of Christ).
Episcopal Church : Diocese of Albany ; Diocese of Central New York ; Diocese

of Long Island ; Diocese of New York ; and Diocese of Rochester.
Church of the Brethren.
Hungarian Reformed Church in America.
Lutheran Church in America : Metropolitan New York Synod ; Upper New

York Synod.
Moravian.
New York State Baptist Convention.
Reformed Church in America Synod of Albany ; Synod of New York.
Religious Society of Friends.
Romanian Orthodox Church in America.
Seventh Day Baptist: New York State Council.
United Church of Christ.
United Methodist Church : Central New York Conference ; New York Confer-

ence; Northern New Jersey Conference; Northern New York Conference; Troy
Conference; Western New York Conference; and Wyoming Conference.

United Presbyterian Church in U.S.A.: Synod of New York.

OTHER COOPERATING DENOMINATIONS

Church of Cbrbit, Scientist.
Episcopal ; Diocese of Western New York.
Universalist.

Mr. HuNOATE. The committee will resume the hearing at 10 a.m.
on Monday.

(Whereupon at 12:55 p.m., the committee adjourned, to reconvene
at 10 a.m., Monday, March 6, 1972.)



SCHOOL BUSING

MONDAY, MARCH 6, 1972

HOUSE OF REPRESENTATIVES,
SUBCOM3IITTEE NO. 5 OF THE

COMMFITEE ON THE JUDICIARY,
W aghingtan, D.0.

The subcommittee met at 10 a.m.. pursuant to recess, in room 2141
Rayburn House Office Building, Hon. Emanuel Celle'. (chairman)
presiding.

Present: Representatives Celler, Brooks, Hungate, Jacobs, Abou-
rezk, Poff, Hutchinson, and McClory.

Staff members present : Benjamin L. Zelenko, general counsel ;
Franklin G. Polk, associate counsel: and Herbert E. Hoffman, counsel.

Chairman CELLER. The meeting will come to order.
We note the presence of the distinguished Member from Virginia,

William Lloyd Scott.
Mr. Scott, we will be very glad to hear from you.

STATEMENT OF HON. WILLIAM L. SCOTT, A U.S. REPRESENTATIVE
IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. Scorn Thank you, Mr. Chairman, and gentlemen of the com-
mittee. Let me first thank you for holding these hearings. In my opin-
ion the people of the country are more concerned with the busing prob-
lem than with any individual domestic problem that we have had in
recent years. An indication of this is the results of an annual opinion
poll sent to every home in my congressional district, in which the ques-
tion was asked:,

"Do you favor busing of schoolchildren to obtain racial balance :
A. Between cities and suburban areas? and the answers were,

"Yes," 9 percent "No," 90 percent, and "No opinion," 1 percent:
"B. Solely within a city or county ?" and the answers were, "Yes,"

14 percent; "No," 85 percent, and "No opinion," 1 percent;
"C. Under any circumstances?" and the answers were, "Yes," 7

percent ; "No," 91 percent, and "No opinion," 2 percent.
We received more than 50,000 replies to the over 275,000 question-

naires sent out to a district which includes urban, suburban, and rural
areas.

While Virginia may have a stronger feeling than most States in
view of the recent decision by Judge Merhiye involving the Richmond
area, I do feel that the overwhelming majority of the people of the
country are opposed to busing, A recent editorial in the Richmond
Tinies-Dispateli, which serves my congreessional district, and one from
thy Ashland Herald Progress, both suggest that busing is not the

(447)
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proper way to obtain quality education, and I would like to insert these
two editorials in the record at this point.

Chairman CELLER. That will be so inserted.
(The editorials follow :)

[From the Richmond TimesDispatch, Feb. 27, 1972]

David Tennant Bryan, Chairman and Publisher
Alan S. Donnahoe, President and Associate Publisher

John E. Leard, Executive Editor Alf Goodykoontz, Managing Editor
Edward Grinisley, Editor of Editorial Page

INVALID ARGUMENTS

Many liberal journalists and politicians are attempting to discredit the fight
against compulsory busing by accusing opponents of this pernicious practice of
exaggerating its dangers and of favoring a restoration of complete school segre-
gation. It may be impossible to persuade the defenders of busing to alter their
views, but the effort should be made.

Let us consider, point by point, some of their salient arguments:
(1) Objections to busing cannot be valid because buses have been used for

decades to transport children to school. Currently, at least 13 million children
go to school by bus daily.

The flaw in this argument is that it makes no distinction between necessary,
nonracial busing and unnecessary, racial busing. Foes of busing do not object,
per se, to the process of transporting children to school by yellow motor vehi-
cles. Rather, they object to contrived busing plans that force children to attend
a particular school solely to promote racial balance. They object to busing plans
that remove a child from the school to which he logically should go and trams-
port him to a school far awaysolely to promote racial balance. They object,
if you please, to the imbecility and unfairness of compulsory busing that is
designed to transport children for sociological, not educational, purposes.

(2) Busing is a necessary but temporary evil.
According to this assinine argument, the hardships of busing are acceptable

now because eventually busing will not be necessary. Within a few years, this
argument continues, the residential areas of all communities will be fully inte-
grated and it will not be necessary to bus children to promote racial balance
in schools.

One of the major objections to this view is that it is indifferent to the effects
of busing on the lives of children currently involved. It is cruel even to suggest
that young children must suffer the hardships of busing today in order that
young children will not have to suffer the hardships of busing tomorrow. Young
years are precious, too precious to sacrifice upon yellow, motorized altars to
appease the gods of racial balance. Today's children like the children of tomor-
row are entitled to be educated ih a serene, orderly and constructive atmosphere.

(3) Opponents of busing are really segregationists who abhor the thought of
black and white children going to school together.

The primary purpose of this cynical argument is to attempt to dissuade mod-
erates from joining the antibusing crusade. The theory is that many people
with sincere reservations about busing would rather accept the practice than
be labeled rednecks.

Of course, the argument is false. Undeniably, many busing opponents are seg-
regationists but most surely are not. Under Richmond's old freedom of choice
plan, Negroes were accepted quietly in formerly all white schools. It was not
until U.S. District Judge Robert R. Merhige, Sr., ordered busing for the city that
a mass exodus of white pupils from the city's schools began. Integration of
Chesterfield and Hernia) County schools did not touch off a panicky flight of
whites to private schools, but the prospect of busing threatens to do precisely
that. Many white parents who withdrew their children from city schools last
year, and many who are considering withdrawing their children from public
schools if Judge Merhige's metropolitan busing plan becomes effective, are
racial moderates or liberal who have no objection whatever to integration as
such. But they are profoundly disturbed by the adverse impact that busing
is likely to have upon the physical and educational welfare of their children.

As the debate on busing intensities in coming weeks, those who oppose it can
expect to be the target of a fusillade of slander. They can only hope that the
justice of their cause will prove to be armor enough to withstand the assault
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[From.the Ashland Herald Progress, Feb. 24, 1972]

BUSING : WRONG ROAD TO QUALITY EDUCATION

Resolutions on busing will be adopted tonight by the Hanover County Citizens
Committee on Education, and on March 9 by the Patrick Henry High School PTA.
Although Judge Merhige's decision to consolidate the school districts of Rich-
mond. Henrico and Chesterfield does not directly affect Hanover, the precedents
which would be set by this decree are profound and far-reaching.

If a Federal court judge can indeed sweep away school districts and force chil-
dren to be bused 8-12 miles from their homes in order to achieve a racial balance
in the schools, Richmond will be only the first of the ailing cities to fall in a
domino-like reaction. Next will be Cincinnati, Chicago, San Francisco. . . . And
of course eventually Hanover could be tossed into the Richmond basket for good
measure if, one of these days, the "balance" gets unbalanced near our lower
borders . .

In the coming weeks and perhaps months as the case is sent to the Supreme
Court and public reaction continues to claim the headlines of the daily news-
papers, we will all be hearing more and more arguments about busingsurely
most of them against, as parents react most strongly to what seems to them to be
a dictatorial decision affecting their homes and family lives. And we don't intend
to add to the rhetoric any more than seems irresistible ...

But here is our two cents worth.
Busing is taking a lot of things that don't have anything to do with each other

and putting them all together and coming up with a totally unrelated answer.
Two apples and an orange don't make a peach. One long distance school bus

plus one racially balanced classroom arA one school teacher don't equal quality
education. What you get instead is a long distarce school bus with some dis-
gruntled parents at one end and some timi children at the other, a volatile and
highly explosive classroom az "hildren adjust to an unaccustomed social condi-
t.on, a nervous teacher, and anyono who thinks that equals "quality education" is
a mathematical magician.

If the most important human achievement of the '70s is racial adjustment of
school age children (a laudable goal, don't misunderstand us) then busing is
certainly a drastic and dramatic means to that endor if the problems of the
inner city with its ghettos and minority domination is the number one ailment to
be dealt with in this decade then busing is certainly a cure . .

But if, on the other hand, the education of this nation's children is the school
system's chief reason-for-being, then the quality of education can be judged only
by the academics offered and the abilities of the teachers. And busing has nothing
whatsoever to do with it. Not only will it not helpit will do Inuit: harm.

If the quality of public education is to keep pace with the expansion of man's
knowledge, the schools must increase and diversify their offerings, the curricu-
lum must be flexible enough to adjust to the individual's needs, the trades
should be available for those so inclined. and all human and financial resources
should be geared toward the production of the educated man and woman. Wher-
ever the socially integrated classroom fits into these goals, fine. But to divert
thic nation from its primary educational purpose to fit a mathematical racial
quotient is to take the wrong road to a dead end.

We believe this is persuasive argument.
There are others.
The burden of busing on little children is a consideration, and the loss of

the neighborhood school is tantamount in many minds as a reason to deplore
busing. And then there is also the overall fact that with thousands and thou-
',gilds of parents actively protesting the decree, surely some persuasion should
be given to the fact that, after all, this is their country and their school system
and the determining role of the parents should not be assumed by a branch of
the goverlitnent over which they have neither control nor influence.

Buell is being said about busing. For the sake of all our futures, we hope it
is being heard.

Mr. Scow. Mr. Chairman. a number of our colleagues are not sign-
ing the discharge petition because they believe in the committee sys-
tem, and they believe that this committee will report a bill to the
House for consideration. This may be a test as to whether our body is
truly the people's legislative body and if sovereignty does reside in



the people of the country collectively, because I am convinced that the
American people want to stop the busing of schoolchildren for the
purpose of achieving racial balance as a substitute for the neighbor-
hood school concept.

In my opinion. there are a number of ways to carry out the will of
the American people. The first is by the enactment of a law prohibit-
ing the busing of children in our public schools. This concept. is em-
bodied in H.R. 914 which I cosponsored with Mr. Mizell. of North
Carolina, and a number of other Members. Because of fear, however.
that this would be declared unconstitutional, I also joined Mr.. Mizell
and otheis in cosponsoring a constitutional amendment.

I would hope that the ,ommittee would weigh the concept of exer-
cising the legislative will without amending the Constitution against
the need for an amendment to the Constitution to accomplish this
same result.

I know that. some members of the committee will disagree with this
premise, but there is no doubt. in my mind that, recent decisions of our
Federal courts are contrary to the 'desires of the vast majority of the
people of this country. Therefore. I hay:; introduced measures in the
90th, 91st,, and 92d COngresses to limit the terms of our Federal judges
to 10 years. The latest of these, House Joint Resolution 286, was intro-
duced on February 4 of 1971. It provides for an amendment to the
Constitution, providing for 10-year terms, with the right, of reappoint-
ment and reconfirmation.

Although this committee has not held hearings on any of these meas-
ures. constituents have indicated their approval.

Under such a measure, judges would still retain their judicial in-
dependence but would not be 'relined to act arbitrarily as they fre-
quently do under lifetime tenure.

If ultimate sovereignty does reside in the people of the country, it
seems reasonable that every pusolic official, whether he be in the legis-
lative, executive, or judicial branch of our Government, should period-
ically have to account to the people for this stewardship.

You and I face the electorate every. 2 years. Members of the other
body do this every 6 years. the President. every 4 years, and the Gov-
ernors of the various States at regular intervals. Periodic accounting
of all Government officials to the public, in my opinion, is the only way
to retain our representative form of government.

There is another manner in which we can curb the arbitrary action
of our Federal courts, however, without an amendment to the Con-
stitution. This is pursuant to the constitutional provision to the effect
that Federal judicial power "shall be vested * * * in such inferior
courts as the Congress may from time to time ordain and establish."
This is a concept included in H.R. 12827 which I introduced on Febru-
ary 1, 1972, and an identical bill, H.R. 13176. introduced February 16,
with cosponsors.

Their intention is to clarify the jurisdiction of Federal courts with
regard to cages and controversies involving the public schools, and
provide that neither the Federal district courts nor the circuit. courts
of appeals shall have any jurisdiction to hear or decide cases and
controversies involving the public schools, but that, jurisdiction with
respc.-1 to such cases and controversies shall be vested in the courts
of the respective States and territories, with the additional proviso
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that the Supreme Court of the United States shall retain appellate
jurisdiction by writ of certiorari to the highest State or territorial
court exercising jurisdiction.

The purpose of the bill, Mr. Chairman, is to insure that cases
dealing with such a vital local issue as neighborhood schools be heard
by judges attuned to the problems and the needs of our communities.

Protection of the constitutional rights of the parties to disputes over
schools would still be available on appeal to the Supreme Court, and
Federal supremacy would still be maintained.

There is no doubt of the power of the Congress to enact such legisla-
tion, and to not only set up a Federal judicial system below the
Supreme Court, but also to fix the jurisdiction of such courts.

The First, Congress exercised the power granted in the Constitution
when it enacted the Judiciary Act of 1789 (1 Stat. 73). Congress did
not. grant to the Federal courts the full judicial power of the United
States. Jurisdictional amount requirements kept many litigants from
Federal courts and sent them instead to State courts to adjudicate
Federal claims. The 1789 act contained no grant of "Federal ques-
tion"tion" jurisdiction, so that suits arising, in the words of article
Section 2, "Under this Constitution, the laws of the United States,
and treaties * * *," except where otherwise specifically and narrowly
provided for, were required to be brought in th, State courts until
1876 (13 Stat. 470). And a clause barring diversity jurisdiction where
diversity had been created by the assignment of choses in action, kept
in State courts cases which the Constitution would have permitted
Congress to assign to Federal courts.

In a case involving the "assignee clause," the Court first announced
the doctrine that Congress controlled much of its jurisdiction and allof that of the lower Federal courts. In the words of Justice Chase :
"The notion has frequently been entertained, that the Federal courts
derive their judicial power immediately from the Constitution ; but the
political truth is, that the disposal of the judicial power, except in a
few specified instances, belongs to Congress. IfCongress has given the
power to this Court., we possess it. not otherwise; and if Congress has
not given the power to us, or to any other court, it still remains at the
legislative disposal. Besides, Congress is not bound, and it would, per-
haps, be inexpedient, to enlarge the jurisdiction of the Federal courts
to every subject, in every form. which the Constitution might warrant."
Til>.no. v. Bank of North, America,. 4 Dall. (4 U.S.) 8,10 (1799). And
in Cary v. Curtis,;) How. (44 U.S.) 236,245 (1845), it was said that

The judicial power of the United States, although it has its origins in the Con-stitution, is (except in enumerated instances, applicable exclusively to this
court) dependent for its distribution and organization, and for the modes of itsexercise, entirely upon the action of Congress, who possess the sole power of
creating the tribunals (inferior to the Supreme Court), for the exercise of the
judicial power, and of investing them with jurisdiction either limited, concurrent,
or exclusive, and of withholding jurisdiction from them in the exact degrees and
character which to Congress may seem proper for the public good.

Foi similar expressions, see, for instance, Shrldon v. Sill. 8 How.
(49 U.S.) 441 (1850) Plaquemines Tropical Fruit Co. v. Henderson.
170 U.S. 511 (1898) ; Kline v. Burke Const. Co., 260 U.S. 22A (1922) ;
Loekerty v. Phillips. 319 U.S. 182 (1943) ; South Carolina, v. Katzen-
bach, 383 U.S. 301,331-332 (1966).
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State judges under the supremacy clause, article VI, clause 2, are
bound by oath to uphold the supremacy of the Constitution as well as
constitutional Federal laws and treaties. Today, all cases which might
be brought under "Federal question" and diversity jurisdiction m Fed-
eral courts which do not involve the requisite jurisdictional amount
must be brought in State courts. Litigants may on their own bring most
cases in State courts which could be brought in Federal courts, ex-
cepting only a few classes of cases in which Congress has made Federal
jurisdiction exclusive.

'Mr. Chairman, my bill does not go to the question of the restriction
of the appellate jurisdiction of the Supreme Court, which may be the
subject of a difference of opinion because the U.S. Supreme Court
would still be the court of last resort, even though cases or controversies
involving the public schools would be decided initially in State courts.

While I have advocated amendments to the Constitution and still do,
this route is a longer and more uncertain one than the process of elimi-
nation of jurisdiction over the public schools from our Federal dis-
trict and circuit court 3.

In conclusion, Mr. Chairman, regardless of the vehicle used in its
accomplishmentand I know that this committee has various pro-
posals before itthe people of the country want the neighborhood
school to be preserved.

When young couples are considering the purchase of a home in
which to raise their children, they consider the location of churches,
shopping centers, and schools, as '1 as the general condition of the
neighborhood. Children make friends within this neighborhood, and
it seems reasonable for them to attend school with the friends they
develop over the years. In the event they are taken out of their neigh-
borhoods into strange areas, they are not only less alert on arrival but
also away from their friends, in strange neighborhoods, and sometimes
even among hostile groups. Emotional problems can develop from such
an experience.

It seems against the interest of children to attempt to use them as
pawns to solve social conditions for which they have no degree of
responsibility.

Small children especially tire easily. I am advised that they have
nap times during the school day; and kindergarten and first graders
sometimes even attend school for a lesser period of time than the older
children.

Mr. Chairman, I am hopeful that the so-called strict constructionists
who have been appointed to the Supreme Court in recent years will
reversed the trial court in the Richmond case; but the House of Repre-
sentatives cannot depend upon this being done without legislative ac-
tion on our part. If we are interested in the welfare of childrenand

believe each member of this committee isand if we want them to
receive the highest possible quality education, then we must find a solu-
tion to this problem. And I urge that this committee bring this matter
to the floor for consideration at the earliest possible date so that suffi-
cient time will remain h this session of the Congress to have the nec-
essary legislation enacted into law before adjournment.

Again, Mr. Chairman and members of the committee, I appreciate
your holding the hearings and giving me the opportunity to appear.

Chairman CELLER. Mr. Scott, you have raised some very, very inter-
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esting questions here, and I want to compliment you on your presenta-
tion of the views that you have expressed.

I would like to ask this question : Do you think it is within the power
of the Congress to deprive a Federal court of the right to pass upon
a constitutional right that might emanate, say, from the 14th
amendment?

Mr. Scow. Mr. Chairman, I had the Legislative Reference Service
of the Library of Congress prepare a memorandum for me, and it does
cite authority. There is no question in my mind that the Congress does
have this power. If you look at page 5 of the material, Mr. Justice
Chase said :

"The notion has frequently been entertained, that the Federal courts
derive their judicial power immediately from the Constitution; but
the political truth is, that the disposal of the judicial power, except in
a few specified instances, belongs to Congress. If Congress has given
the power to this Court, we possess it, not otherwise; and if Con-
gress has not given the power to us, or to any other court, it still'
remains at the legislative disposal. Besides, Congress is not bound,
and it would, perhaps, be inexpedient, to enlarge the jurisdiction of
the Federal courts to every subject, in every form, which the Con-
stitution might warrant."

With the citation of authority.
Mr. Chairman, as far as the constitutional rights of any individual

are concerned, this would be preserved because the State courts judges
are sworn to uphold the Federal as well as their State constitutions.
and under my bill, there would he an appeal to the Supreme Co:irt of
the United States. We still would have the maintenance of Federal
supremacy, and any constitutional question could be tested in that
way.

It would mean that the trial courts would be State courts rather than
Federal courts. I have no doubt that the Congress has this power.

Chairman CELLER. I understand your position, then, is finally the
Supreme Court of the United States would pass upon the constitu-
tionality of the question.

Mr. Scow. Yes, sir.
Chairman CELLER. My concern is with whether or not Congress

would have the right to deprive the Federal courts of jurisdiction
to pass upon a constitutional question involving the 14th amendment.

Mr. Scorn Mr. Chairman, I believe the Congress has the power to
abolish all Federal courts below the Supreme Court. Obviously that is
a drastic move, but the Congress has a power to constitute the courts.
They have the power in my opinion to abolish the courts.

Chairman CELLER. Can you conjure up any case where that has
ever been done?

Mr. Scow. No, sir, And I would not advocate it. I think it would
be a very rash and an unwise move. But I do believe this power rests
with the Congress in all courts below the Supreme Court because that
is what our Constitution says.

Chairman GELLER. Of course, if Congress would have the right that
you say it has then there would be no nationwide uniformity. The
decision would simply be limited to the locality where the decision
was made.
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Mr. Scow. Mr. Chairman. I do believe that locally, there would be
some lack of uniformity in that regard. Local conditions would be
taken into consideration. Rut. since we woui, hqvP the ultimate appeal
to the Supreme Court on the important constitutional questions, I
think there would be uniformity.

Chairman CELLER. I am not asking these questions to indicate a
position. I want to get clarification because we are in virgin territory
here. We have never done this before as far as I know, and we want to
be sure where we are going.

Mr., SCOTT. Mr. Chairman, I appreciate very much what you are
doing, and let me say that the people of Virginia insofar as the .Judge
Merhige case is concerned, feel that the judge is in virgin territory.
too, because I don't know of instances in which the political subdivi-
sion lines had been abolished for school purposes as was done in the
Richmond-Chesterfield-Henrico County case.

As you know, the judge said we will have one school board consisting
of the entire Third Congressional District of Virginia and, if he can
do this with regard to school questions, he could do it with other
local problems. lie could say you are not getting the same trash col-
lection in the city and in the suburbs. Therefore we are going to have a
congressional-district-wide trash collection service. We are concerned
about maintaining our local governments as well as maintaining the
neighborhood school concept. This is also virgin territory.

Chairman CELLER. Mr. Hungate.
Mr. HUNOATE. Thank you, Mr. Chairman.
Do I understand, Mr. Scott, that you think if the problems could be

reached, the urgency is such that a statute would be preferable to a
constitutional amendment.?

Mr. Scow. Yes, I do. Mr. Hungate. When we are talking about a
constitutional amendment, as you know, we have to get two-thirds vote
and there would be some reluctance of some of our members to amend
the Constitution. Also, three-fourths vote, of our State legislatures
would have to approve the amendment, and it could take a coIsiderable
period of time.

I would think in all candor, because of the great concern of the
people, that we should try a number of these approaches, but if the
committee is to recommend and report out one measure. then I would
prefer that to he done without a constitutional amendment, perhaps
amending the Constitution later, if that is deemed necessary.

Mr. HUNOATE. I understand that, in some States the rule used to be,
and may still be, that there were courts of law and courts of equity.
Would you think it might, be possible, or desirable if possible. to leave
undisturbed the legal powers but eliminate the equity power of the
Federal courts in school decisions?

Mr. Socrrr. T would leave the State laws as they ere, and the court
that would otherwise have jurisdiction would continue to have it,
whether it be law or an equity court. I think A would be very diffi-
cult for us to write a law in which we would delve into these details
that, would apply to the different procedures we have in the States.

Whatever court would have jurisdiction, if the Federal court did
not have it, courts of general jurisdiction in your courts would have
the original jurisdiction with the right of appeal through the State.
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courts to the highest court of the State and tlen to the Supreme Court
of the United States through a writ of certiorari.

Mr. HUNGATE. Thank you very much.
Your bills, H.R. 12817 and H.TI. 13176, are identical, I believe. You

are joined by other members on the latter?
Mr. Scow. Yes.
Mr. HrINGATE. Timm you.
Chairman CELLER. Mr. McCulloch.
Mr. McCuLLocri. Mr. Chairman, I think Mr. Scott has made anexcellent statement on a question that is one of the most difficult of

all questions that have been before Congress and this committee since
I have been here. I think there are few people in America who do not
love the children, but there are many of us in this country who are soprejudiced that they might hurt children even though that is nottheir intention.

I would like to ask the chairman a question? Do we have an expres-
sion of opinion from the Justice Department?

Chairman CELLER. We do not.
Mr. MoCumocH. Have we requested it ?
Chairman CELLER. We have requested it.

r. McCuLLocx. I think it wv:ld be helpful if we had an expres-
sion of opinion from be Justice Department. Wil. Rei.:ers used tosay : All I know 13 what I read in the paper. I have ,..nne indicationfrom the Washington papers of yesterday and from Lhe New YorkTimes that the executive department is going to s$ ady this questionand try to give us an answer.

Mr. Scow. Mr Chairman, if I might, T : of elnrse, hopethat the .P.stice Department and the administration wi respondand give us their opinion became T think it always is well to havetheir opinion. But I would hope that this committee and the Con-gress will not be dependent upon the executive branch to decidewhether we need legislation in this field. This is our prerogative, andI would hope that we would exercise it.
Mr. MCCULLOCH. Air. Chairman, if I can respond in a friendlymanner to that statement, I would hope that we would do that, too. I amsure the gentleman, being the good Congressman that he has been,knows that hils been my position on several of the most controversial

issues that have been before this Congress.
I think that this ques*;on is one of the most important, if not the

most important, domestic question that the Congress will have before
this year, and I -epeat what I said once before, I hope that prejudice

and ,notion will not dominate our decision.
I like the thoughts provoked by your statement this morning.
Mr. Scorn. Thank vou very much.
Mr. McCuLLocit. So far as I am able to do so, I am going to pursueat least some of them.
Mr. Scow. Thank you, sir.
Chairman CELLER. \1r. Poff.
Mr. Pon. Mr Chairman, I welcome Rep -osentative Scott to thesehearings, and I think the committee is, indeed, indebted to the witnessfor the statement he had prepared by the Library of Congress; it

illuminates the sometimes obscure ouestion of Federal-court juris-diction.
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The chairman said quite right);- that the questions we ask should
not be taken as a barometer of our attitudes or any of the action we
expect to take.

Now with that being written in the record, I want to comment upon
one feature of the jurisdictional question. The question. to restate it
briefly is : Does the Congress have the power to deprive Federal courts
of jurisdiction?

The language which defined what is a Federal question and which
undertakes to outline the jurisdictional domain of the Federal courts
is found in section 2 of article 3 and reads, in part, as follows :

The judicial power shall extend to all Cases, in Law and Equity, arising
under this Constitution, the Laws of the Uinted States, and Treaties made, or
which shall be made, under their Authority.

The Congress first acted in the field -when it passed the Judiciary
Act of 1789, and that act did not, I repeat, did not, confer upon the
Federal courts general jurisdiction over Federal questions. No district.
court, except in isolated cases, had jurisdiction over Federal questions
under that act. Thus, until 1875 such Federal questions were brought
only in State courts.

That history makes the point, that if Congress can withhold grant-
ing Federal-question jurisdiction to Federal district courts for nearly
a century, it can likewise withdraw that jurisdiction today.

Par Inthetically I might note, too, that the gentleman's bill does
not withdraw the particular Federal question from the Federal courts
entirely. It preserves the status of the Supreme Court as the final
arbiter on such questions. That last feature I most heartily applaud.

Indeed, I think the committee is indebted to the gentleman for the
scholarly thought he has brought to this question.

Mr. Scorn. Thank you.
Mr. Chairman and Mr. Poff, could I just call the committee's atten-

tion, paralleling whet the gentleman has said, to the very last portkn
of page 5 and the beginning of page 6 of my statement where it says
Turner v. Bank of A lora Amer:ea and Cary v. Cwrtis, with the cita-
tions, it was said il-at the judicial power of the United States, although
it has its origins in the Constitution, is dependent for its distribution
and organization and for the modes of its exercise, entirely upon the
action of Congress, who possesses the sole power of creating the
tribunals inferior to the Supreme Court, for th' exercise of the judi-
cial power and of investing them with jurisdiction either limited, con-
current, or exclusive, and of withholding jurisdiction front them in
the exact degree and character which to Congress may seem proper for
the pubic good, again citing authority:

And I thank my friend r om Virginia for his comments.
Mr. Pon'. If T might add one footnote, the Congress has, itself, in

modern times enacted Federal statutes and given State courts col:-
current jurisdiction to decide Federal questions.

I suppose that might also be considered another example of how
Congress can treat this question of jurisdiction when passing Federal
statutes.

I thank you.
Mr. HUTCHINSON. Mr. Chairman.
Chapman CELLER. Yes, sir.
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Mr. HUTCHINSON. I would like to pose this problem. Let us sup-
pose that the Congress withdraws jurisdiction from Federal courts
on these school questions.

I am informed that in the legislature of my State of Michigan a bill
has been introduced which would withdraw the jurisdiction of all
State courts in Michigan over those questions. The power of the legis-
lature to define the judicial power of the courts apparently is clear in
the constitution Michigan. Presumably, it can withdraw that juris-
diction.

What would be the situation, may I ask the witness, if the legisla-
ture in his State withdrew the judicial power of the State from these
matt Ts and the Congress withdrew the judicial power from the Fed-
eral district courts in these matters ? Where would we be then ?

Mi. Scam We would probably let the school administrators run
the schools and, if the people of the country want this to be done, this
might not *A a bad thing.

I don't think, in all candor, Mr. Hutchinson, that this will happen.
I can't conceive that Virginia would not permit any judicial questions.
Certainly any law that would deprive people of a hearing of any right
under the Constitution, which they are entitled to, would be contrary
to that Constitution and would be held invalid in my opinion. As to
routine school questions, perhaps they would be left to the judgment of
the school administration.

I would hope, should this law pass, that the Legislature of Michigan,
your State, would not enact such a law. Have they enacted it, sir?

Mr. Hrc,micsow. Oh, no: the bill has simply been introduced.
I don't even know whether it has very much support. But it does
raise the question.

Mr. Som. Yes, sir. Thank you.
Chairman CELLER. Mr. McOlory.
Mr. MOCLORY. No questions.
Chairman CELLER. If we passed a statute which eliminated the

power of the Federal courts to pass on these particular questions, and
the State court rulings prevailed then you would have each State
with its own particular rule concerning busing. You would have no
uniformity whatsoever, would you?

Mr. Scow. Mr. Chairman, we have our various Federal district
courts nowusually more than one in each of our Statesand yet we
feel that through the appellate process we do obtain a degree of
uniformity. It would seem to me that the same would be true as far as
vital constitutional questions are concerned through the final author-
ity r the Supreme Court of the United States.

But this is just my opinion on the question the distinguished chair-
man has posed.

Chairman CELLER. Yes, sir. Mr. Hungate.
Mr. HuN GATE. Thank you, Mr. Chairman.
In these decisions on school desegregation and busing, there runs

a thread that the courts will not lay down one universal rule. I take
it you don't see uniformity as an absolute necessity?

Mr. Scow. I would like to see uniformity on matter, that are not
purely local in nature. I would prefer uniformity and yet I have
read the Charlotte-Mecklenburg case, and in that, as I see it, they
just reaffirmed the Brown decision, and they did not P 'vocate the
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busing of children, but they said, if it was necessary to prevent dis-
crimination, this was permitted.

I think in the Richmond case that the judge has taken the bit in
his teeth and gone very far afield. I would hope through the appellate
through the appeal processthat he will be straightened out because
I don't believe there is any precedent for what has been done in
Richmond.

We are talking about the Federal courts now, not the State courts.
I think he is entirely out of line with the other decisions, but obviously
this is just one individual Congressman's opinion.

Mr. Hurio.vrE. T' ink you.
Mr. POFF. Mr. Chairman, if I may he permitted one other question.
With respect to the question of uniformity, I find it difficult to en-

vision any situation inside or outside the Federal judicial system where
absolute uniformity could he achieved, and I say that for this reason.
The remedies fashioned by a district court are fashioned under equita-
ble doctrines, to fit the fact situation in each local school district: so
in the nature of things, it would be impossible to have , bsolute uni-
formity nationwide.

I sug-est that we purposely do not have uniformity in the Federal
judicial .ystem on this and other questions because we have subdivided
the judicial domain into different circuits and in each of those circuits
we have what we call the law of the circuit.

In civil law and in criminal law, decisions vary among circuits and
there is no uniformity.

If I may return to the hypothetical which my distinguished col-
league, from Michigan posed a moment ago, which was, if the Congress
should pass a bill withdrawing jurisdiction from the Federal district
courts and subsequently a State should pass legislation withdrawing
jurisdiction from its State courts, what would be the impact?

My short answer to that question would be that the State statute
under such circumstances would' be unconstitutional under the due
process clause.

Would you agree with that?
Mr. Scorr. Yes. I would, Mr. Poff. if it were an issue. I know of

the distinguished gentleman's background in the field of constitutional
law, and certainly would not take issue, hut. in', opinion concurs com-
pletely with his. It. is a right protected by the Constitution, and I
believe that 0, citizen is entitled to be heard. This is part. of our due
process: we cal-let, by act of the legislature, deprive a citizen of the
right to be heard.

Mr. POFF. I agree with the gentleman, and thank you.
Chairman CELLER. We realize how perplexing this problem really is.
Mr. SCO1T. Mr. Chairman, I have been a lawyer for more than 30

years, and I realize the distinguished chairman has been knowledge-
able for a far longer time, and maybe that is how we make a living
because things aren't as easy as they might he.

Chairman CELLER. Thank you very much. sir.
Mr. Soon. Thank you, Mr. Chairman.
Chairman CELLER. Our next witness is Hon. Augustus F. Hawkins,

of California.
Mr. Hawkins, I understand you are apper ';rig for the Congressional

Black Caucus
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STATEMENT OF HON. AUGUSTUS F. HAWKINS, A U.S. REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF CALIFORNIA, APPEAR-
ING ON BEHALF OF THE CONGRESSIONAL BLACK CAUCUS

Mr. HAWKINS. Yes, Mr. Chairman; I am authorized to speak for
the 13 black Members of the House of Representatives. Regretfully
the two other Members who had expected to be here are not in the
city today, but I have been asked to speak for them and for theentire 13 Members.

Mr. Chairman, I have distributed a statement which some time ago
the Caucus did adopt, but this morning I would like to deviate from
that statement to merely give some of the educational aspects of this
problem because I think that they are interwoven with the legal aspect
of it, and I think perhaps have been terribly neglected.

(The statement referred to follows :)

QUALITY EDUCATION SHOULD COME FIRST

In answering its opposition to the proposed Constitutional Amendment toprohibit busing, the Congressional Black Caucus declared that quality education
for all Americans should be sought first instead of rewriting the Constitutionwith negative limitatiols on the right of the states to seek the best ways ofimproving our schoo's.

Busing may or riay not be the ans.ver in many local situations, the Caucusstated, but in som areas it is already an accepted method, in other places, ifprohibited, the cost ro local communities to comply with judicial decisions of
equal educational opportunities will be too costly for local taxpayers to bear.The Caucus then declared it is well to remember that busing has only becomean issue and judicially mandated because states and local school districts havenot only maintained separate and unequal school systems but have actuallymanipulated school boundaries, segregated communities, provided inferior edu-cational facilities and programs; and short-changed minority children in thereceipt of school funds.

The Caucus position was stated in thesespecific recommendations :(1) We recommend a broad, comprehensive program that deals with the realissues in quality education. 'winding adevate finding; and with the relevantproblems of better housing, full employment and equal opportunities for allAmericans to achieve their full potential in a democratic society.
(2) We deem it incumbent on the Federal government to assume a heavierload of the cost of quality education and of the President to exercise a positiveand more constructive leadership in educational goals for the nation.(3) We urge President Nixon to include in his discussion on this subjectnot merely the proponents of legislation that sanction anti-busing amendments

but representativi Americans of opposing views as well. Beyond even this, werecommend that immediate steps be instituted to support legislation and im-plement judicial decisions already made to provide equal and quality education.Passage of House Joint Resolution 620 the anti-busiag amendment will notsolve any of the real problems in education. It will still leave our schools un-derilnanced. segregated, and inefficiently operated. It will sustain rrcists emo-tions and promote hostile divisions in our society.
Mr. HAWKINS. It was the concern of the Caucus that even if some ofthe imtibusing amendments were adopted or even if the 14th amend-

ment we*, to be nullified, that we still would have a problem in Ameri-
can education.

We are concerned about what ;s happening to American education.
There is a national assessment at the present time be:ng made by the
States' education commission. I think this assessment is revealing
some glaring weaknesses in American education, not for black chil-dren for all children, white and black children.



460

A few years ago when we found some weaknesses in science, mathe-
matics, and language, we passed the National Education Act because
the Soviets had launched Sputnik I. It di cl not take us long to recognize
these weaknesses.

So it seem, to us that the House has not had an opportunity to real-
ly address itself to the problems in education because we have been
so involved in the emotional issue of busing.

The House Education and Labor Committee has held some rather
excellent hearings on this subject, but uniortunately, our findings have
not been presented to the House because every time a bill is before the
House that pertains to education, the subject of busing occupies all of
the time.

So it seems that we somehow are neglecting the real basic problems
in American education.

While the Supreme Court had before it in the 1954 Brown case the
legal question of what to do about segregated schools, the real meaning
of equality of educational opportunity was a thing which seemed to
have bothered them the most.

The Court was confounded by the concept of separate but equal as
upheld in 1896, for even where equality appeared to 'exist, that is,
where .,,sere were equal facilities or equal teacher salaries, equal ex-
penditures, for some reason the results of schooling were disappoint-
ing. It just seemed that equality did not exist even where it was sup-
posed to.

While the Court's decision could have rested adequately on legal
grounds, its exploration of the educational causes of inferior schools
brought into the open certain basic questions which had been ignored.

What is it that makes a school good or inferior? And why should
we have the two classes? What has the most effect on achievement?
How do -'e assess the quality of schools?

According to their inputs, according to the class size, teacher sal-
aries, the buildings?

Or do we assess them according to the effects of the inputs?
In other words, what results are we obtaining?
By looking into these questions, it may be more efficient to direct

our expenditures in different directions than r-hat we are presently
dP4ng.

It was the persuasiveness of these basic questions that caused the
Court to leave many unanswered questions to administrators and
other officials of the implementation of the Brown decision.

This is also why now signing a discharge petition for passing an
antibusing amendment will solve nothing, for these acts dodge the
more troublesome and basic issues in education. They are a copout.

Basically the issue is not busing, but integration.
Even where busing is not involved, such as in the case of faculty

and school administrators or intraschool or extracurricular activities,
opposition to the principles of the Brown decision and subsequent
decisions is just as severe.

Busing also as a substantial meal's of desegregation has assumed im-
portance only in recent years. the last 2 or 3, fully one and a half
decades after the Brown decision.

Many means of avoiding extensi,,e busing have been available to
local districts. But they were equally avoided.
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Such techniqiu s include pairing, altering attendance lines, the
proper location of new sites, educational parks strengthening cur-
riculum and teacher personnel, consolidation of regional planning,
and many others.

Busing comes at the end of the line, and perhaps the Cour' patience
with defiance.

The argument that the real goal is quality education contains much
truth, if quality education is properly defined to include equality of
educational opportunity within the legal context of the constitutional
requirements.

Some, however, would use the phrase "quality education" to mask
separate and unequal education. Separate schools are a denial of the
essential worth of human beings and disrespect in our democracy for
the concept of one nation indivisible.

Education is more than academic performance or what is revealed
in a standardized test. There are many other attributes derived from
social interaction and open competitiveness. Often attitudes or one's
self-image can be as important as verbal skill. Indeed, they may make
the difference in how one performs in a verbal skill.

In the fight against integration, antibusing forces are sidetracking
reforms in American education.

Likewise they are diluting the quality of our leadership.
Merely to be against busing has become a requirement for public

office.
This is similar to McCarthyism, to the antioriental spirit of a few

years ago, to the cry of ruin and rebellion and Romanism or to be
against Negroes was a requirement to elect certain individuals in other
eras in our national history.

How does the Nixon or McCarthy era face the President of the
1D7O's, ana who is polling the people on whether they desire to have
the law upheld?

Lastly, let me make a plea for a national compliance policy instead
of the present fuzzy and indistinguishable policy that fluctuates be-
tween compliance and defiance.

This dichotomy is no better illustrated than in the President's sup-
port of antibusing amendments to his own very commendable proposal
for a meaningful school desegregation bill.

Laxity and inequities in enforcement of law undermine confidence
in authority and encourage lawlessness. It is absurd to express concern
over rising crime in the streets if we tolerate and even encourage
disrespect for law in the classrooms of America.

The charade of law and order so promin4.:,nt in the last session is
now revealed as out of date, replaced by the waltzing of the antibusing
gang.

A. national compliance policy is more than mere enforcement of
law, for which a premium should not be needed. Two essential factors,
it seems to me, are necessary. One is funds and the other is technical
assistance.

In the school desegregation bill, so ably supported by the adminis-
tration, it seems to me we had perhaps a workable solution.

This provided for the funds. It provided encouragement. It pro-
vided technical assistance. It did not er:!onrage, as in so many in-
stances, the lack of spirit, the lack of leadership.
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Is HEW, the Department of Health"- Education, and Welfare, in
favor of such enforcement, or is it eirouraging those who would de-
f the law?

Last night, on a TV program I had the opportunity to listen to a
person representing the department of education in the State of Con-
necticut. He was indicating how in Hartford they had succeeded,
with Boston, in bringing about tremendous improvement in the per-
formance of the children of that city and they wished to extend this
program to the rest of the State.

But he indicated that, if some of the antibusing amendments now
pending in this Congress were to be passed, they would be stopped in
their tracks in such progress.

This, it seems to me, is what the Department A Health, Education,
and Welfare is doing at the present time, I think the position of the
President. is doing this. and I think it is most information.

Is HEW, the Department of Health, Education and Welfare
I think, therefore. that. a third factor in a national compliance pol-

icy should be the type of moral leadership which today, unfortunately,
is lacking.

The Federal C4overnmeat must move from a pa 'sive to more positive
role and not as at present. to a purely negative role.

So it seems to me, Mr. Chairman. that this is a time of emotion. that
it is a time of very d;fficult choices that must be made. But it seems to
me that at the present tiine too many of our leaders are involved in
an educational milieu, in which innocent children are going to be edu-
cationally slaughtered and not enough of us are rising to real leader-
ship in true greatness to make this what could be our very finest
hour.

I am very pleased to commend the committee on getting into this
subject and attacking these basic problems and perhaps. if you do
nothing more than to slow down the emotional hysteria that is creep-
ing, that is rapidly involving this country in a false debate over issues
that are not basic, then perhaps you would have done the greatest
service this committee has ever done to the Nation.

Chairman CELLER. I take it that the members of the Congressional
Black Caucus are all opposed to this amendment, House Joint Resolu-
tion 620; am I correct?

Mr. HAWKINS. Yes, Mr. Chairman, each one of us is on record of
being opposed to the pending ones, and having voted consistently
against all that have been presented heretofore.

Chairman CELLE'S. Wont you care to state for the record the names
of the members of the Black Caucus?

Mr. HAWKINS. Mr. Charles Diggs, of Michigan ; Mr. Robert Nix,
of Pennsylvania; Mr. Bill Clay, of Missouri; Mrs. Shirley Chisholm,
of New York; Mr. Charles Rangel, of New York; Mr. John Conyers,
of Michigan, who is also a member of this committee; Mr. George Col-
lins, of Illinois; Mr. Ralph Metcalfe, of Illinois; Mr. Louis Stokes, of
Ohio; Mr. Parren Mitchell, of Maryland; Mr. Ronald Dellums; of
California; and Mr. "Walter Fauntroy, of the District of Columbia.

Mr. McCcruocif. Mr. Chairman, I should like to say that I think
you have made an excellent" statement for the committee and for
the Congress.
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I repeat again, this is one of the most important problems of our
time, and I hope that our decision thereon will not be motivated by
prejudice.

Mr. HAwKixs. Thank you, Mr. McCulloch.
May I say, Mr. Chairman, that while it may be that the assump-

tion is that the 13 black Members of Congress represent almost
exclusively black districts, may I indicate that in many of our dis-
tricts there is a large percentage of groups other than black con-
stituents.

My own area is almost 50 percent white. The State initiative in
California, which has been initiated in opposition to busing, ori-
ginated in my own district. So some of us, I think, face the very
troublesome and difficult groups that some of you, I am sure, face
also.

Mr. McCioar. I would like to ask a few questions, if I may, Mr.
Chairman.

According to other testimony we have heard that the antibusing
amendment was supported by both blacks and whites and that there
is general opposition to busing in some of the areas where there is
a lot of crosstown, long-distance busing.

As a matter of fact, one black witness in the hearings last week
testified that he was against busing and stated that he wanted his
child to attend a black school and wanted him to associate with his
black friends and did not want him to be bused a long distance to sit
next to a white child.

What do you think about that attitude on the part of black?
Shouldn't that be respected ;ust as well as the other view that perhaps
busing a black child from the inner city school out to the suburbs
might provide a better education?

How do you ;eel about that?
Mr. HAWKINS. Mr. McC1oiy. there are certainly a lot of differences

in every group. I would not want to impose my views on those who
differ with them. Certainly those who prefer separatism, in my
opinion, in America don't have to fight for it. All they have to do is
separate, and I don't think that is the question.

The question is whether or not the public funds should be used to
allow individuals to have their separate institutions.

I am one who believes that those who dip their fingers in the public
treasury should not object if a little democracy sticks to their fingers.

I would say to those who feel that, way about it, certainly they can
have their separate schools. I think that the 13 Members of the Con-
gress speak probably for as 'wide and as large a section of the black
population as perhaps any other group.

I think that there are some honest differences. I think there are
some black parents who have come to the conclusion that sonic of the
public schools have become inferior, that black leaders, black teachers,
and administrators could not do any worse than what the white
teachers and white administrators are doing at the present time and
that they would like to take over control of those schools.

Mr. McCwaY. In the Swarm case, limitations on busing were recog-
nized. In view of that could not the Congress enact appropriate legis-
lation which would delineate distance or time limitations and possibly
take into consideration other factors?
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I know that Congressman George Collins indicated his support of
legislation which would restrict busing where it exceeded certain
limits of time or distance.

Is that a variation from the general Black Caucus position, or is
that consistent?

Mr. HAWKINS. No, I think all of us recognize inconveniences, but
certainly this is a troublesome issue. I think many blacks feel that
they are the ones who are bearing the brunt of compliance today, and
a, victims they do not see why they should be the only ones to bear
the burden. Why should they be the ones to be bused away from their
schools? Why should black teachers and black principals be dismissed
from the school system, even when they are more qualified than the
whites in many instances?

These are some of the troublesome problems that blacks face, and
they see this destruction taking place. They also know that in many
of the classrooms to which black children are going, that they are being
treated with a great dea' of hostility.

Sometimes the teachers, not having been accustomed to such a situa-
tion, are not prepared for this. These are some of the very, very trou-
blesome problems. We recognize these problems.

But the question is whether the law is going to be upheld, and I think
it is only through the encouragement that we will give to upholding
the law, not only will we bring about compliance or respect for au-
thority, but I think we would bring about much better education for
all.

I recognize it will be several years of adjustment. but we have al-
lowed a decade and a half to go by without making these adjubtments.

What we have now is a situation in .rhich decent people, in which
strong administrators, in which qualified teachers ai hesitating. They
feel as if we are not encouraging them.

We are encouraging the defiance. We are encouraging individuals
not to want to make integration work.

Mr. McCronr. The testimony we have received so far, it is my recol-
lection, has not indicated a desire to avoid the effects of the Brtwn
decision or to go back to the period before that.

However, although the testimony has not indicated any opposition
to the Brown decision, it has indicated opposition to decisions which
have followed that, principally the Swann decision and the Richmond
case. There seems to be no opposition to the black children being bused
into the white schools. At. least there has not been any direct testimony
of that. You have implied that, but we haven't any direct testimony
about that that I know of. But there has been some steenuons opposi
Lion to busing the white children into the black inferior school. Even
Father Hesburgh, when he was here, said that he supported busing
and didn't want us to amend the Constitution beta use he thought
children should have an opportunity to go to good schaols and not
have to go to bad schools.

I can support the position of busing the black or white from the
inner-city school into it better school, but how do you support busing
anybodyblack or white or other colorinto what is an inferior
ECh(X)i ?

M. HAWKINS. .1 think you have put your finger right on tie problem
when you say "inferior school." Certainly it isn't our position that
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anyone should be bused to an inferior school. Why should there be an
inferior school ?

You are saying that the very existence of inferior schools indicated
that the law is not being upheld.

We say if the law is upheld, you would not have an inferior school.
We have many wonderful opportunities. Certainly we could build

schools that are not inferior. We could certainly create schools that
are so attractive that individuals would not worry about whether they
are being blued or not.

There is a school in San Mateo, Calif., which is an excellent school
which a few yews aao was all black. The school has been changed now.
It has become the best school in that county because it was strength-
ened, its curriculum was strengthened.

It otters certain courses not available elsewhere. It offers perhaps the
best array of teachers that could be obtained in our State, and what
has happened? White children have volunteered to be bused to that
school because that school offers them something which they want.

I say when you have a school that is aood and an excellent school,
parents are not going to object to their t'children being bused to that
school.

Mr. MCCLORY. No; but they are going to object when their children
who are attending that school are ordered to be bused to an inferior
school, and inferior students are bused in to that school.

Mr. HAws.txs. Why should there be an inferior school? Why should
you have an inferior school to which some children are assigned and
a better school over here, and you say that these children over here are
such that you are going to violate the Constitution in order to main-
tain a school which you admit is inferior?

Mr. McCr.mtv. You should not have to. I assume that you and the
Education and Labor Committee, particularly with the emergency
school legislation, are undertaking to provide the additional resources
necessary to make the inferior school a quality school, so that it will
meet the standards those bused from other areas would want. But that
is a difficult taF1-, and it is something that the Federal Government
alone, I think, is n, going to be able to accomplish. It takes a k t of
local and State input, as wei! as legislation and funds at the Fede al
level. Is'L't that true ?

Mr. JlAWKINS. That legislation heads, I think, in the right direc-
tion. But there again we get into the question of busing, and some in-
dividuals who advocate that education is a local problem voted for a
provision in that proposal to deprive the State and kcal administrators
of using any of the local funds for busing.

If they believe that education is a local matter why would the
Federal Government or Congress then intervene in that local prob-
lem ? Obviously, it isn't a local issue. A school district is a creature
of the State. The States have been very zealous of maintaining State
control, end they have been very much in opposition, even sometimes
to Federal assisonce, on the basis that that control is being taken
away from them.

7,1cCunry. May I ask one more question? A number of per-
sons that I have regarded as great civil rights liberals have sudd..nly
emerged as strong prortments of antibusing legislation.
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The ethnic ek.nent is deeply involved in this whole issue, too, is it
not? We have ethnic or racial neighborhoods when there is a strong re-
sistance to busing the children out of the neighborhood, or for that
matter, bringing other ethnic or racial.groups into the neighborhood?
Isn't that being exacerbated by this busing problem?

Mr. HAWKINs. Yes, unfortunately, I think the issue is bringing
out the wont in most of us.

Certainly there are black power advocates who would like to take
over control of the schools, and I say black power advocates in this
context, not in the most acceptable way, but I think that the law
must be complied with by them as well as by others, and I don't
think that we are advocating that the law is going to be relaxed
beeause some individuals would like to take over control of the
schools.

Mr. McCLoaY. Thank you very much.
Chairman CELLEit. The Chair wishes to announce that the com-

mittee has three bills on the suspension calendar, and so we have
to conclude this session by 12 o'clock. Then we will adjourn this
hearing until Wednesday morning at 10 o'clock, because tomorrow the
subcommittee meets on other important legislation.

We are very grateful to you, Mr. Hawkins, for your testimony, and
we want to thank you very much.

Mr. HAwitiNs. Thank you, Mr. Chairman.
Chairman CELLER. Our next witness is Mr. William E. Minsliall.

of Ohio.
Mr. Minshall.

STATEMENT OF HON. WILLIAM E. MINSHALL, A U.S. REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF OHIO

Mr. MINSIIMA.. Mr. Chairman and members of the committee, I
appear here today as author of House Joint Resolution 1039, a con-
stitutional amendment to reverse the Merhige decision by insuring
the right of States to establish and prescribe powers of the local edu-
cational agencies. and as cosponsor of constitutional amendment House
Joint Resolution 646 to prohibit, the assignment of public school stu-
dents to particular schools on the basis of race, creed. or color.

By this action it should be abundantly clear nit I am absolutely
opposed to the mandatory busing of public schoolchildren away from
their neighborho-xl schools and to the threat of the heavy Wand of
the Federal Government arbitrarily altering local school district
boundary lines.

At the very outset. I would like to remind this committee that during
all my years h. the Congress, and I am sure, as the ranking minority
member, my colleague from Ohio, well knows, I have voted for every
civil rights bill they have sent to the floor of the House.

I reject the idea that racism is involved in objections to schoolbus-
ing. It most certainly is rot 9 factor in my case, and my record in sup-
port of the very bills you gentlemen have written in this committee to
guarantee the civil rights of all Americans bears witness o my state-
ment.

In that context., I also respectfully remind you that in the Civil
Rights Act of 1964, your legislation for which I voted, there is provi-
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sion, and it still is on the statute books, that spells out very plainly that
the law in no way authorizes any U.S. official or court to issue orders
seeking to achieve racial balance in schools by transporting children
from one school to another, or from one school district to another, nor
did the Civil Rights Act of 1964 enlarge the courts' existing power to
insure compliance with constitutional standards.

Gentlemen, that is the law. It is in section 407(A) of Public Law
88-352. I do not see how any of us who voted for that act, after much
consideration and debate. can now look the other way while the law
is being flouted.

The 88th Congress recognized, and I now reaffirm, that mandatory
busing of schoolchildren is not, ond I repeat, not a racial issue. The
antibusing provision was carefully written into this very civil rights
legislation, because we realized that forced schoolbusing poses a real
threat to C

Iphildren

of all races to their safety, health, to parents, and
to their own participation in school activities, to the very quality of
their education.

In view of the actions taken since 1964, both by the courts and De-
partment of Health, Education, and Welfare, it is appart they do
not intend to abide by the law. There is only one solution temaining.
By constitutional amendment we must remove from the grasp of the
courts and the bureaucracy, decisions of locations of school bound-

. aries and schoolbusing. They have chosen to ignore the law on the
statute books. I do not believe they would elect to ignOre the Consti-
tution.

Years ago a very great. Senator from 31ffn sachnsetts, Senator Henry
Wilson, declared, "The States are something yet." I assure. you on
issues of schoolbusing and local control of school systems, the American
people are something yet, and they will be heard. American parents
of all creeds and races from all economic walks of life r'cognize the
need for these amendments to protect their children.

I urge the committee to report both house Joint Resolution 646 and
House Joint Resolution 1039 to the House floor so that it can work the
will of tl 3 people.

At this point, Mr. Chairman and members of the committee, I would
like to inciude in the record excerpts of some of the letters I hare
received from constituents explaining, with the insight only parents
possess, their concern for their children.

Chairman CELLER. The committee will accept the material.
(The excerpts follow :)

From a man in Rocky River, Ohin.Our children must not be used os pawnsby the experimentalists. . . . Overall, the concept of neighborhood schools has
done a pretty good job in educating our young people.

Lakewood, Ohio, mother. -1 am opposed to forced busing of school children
because (1) It removes the children too far from the parents in case of sickness
or accident; (2) It breaks up the Parent-Teacher Association which has been a
good influence in our educational bystent ; (3) It breaks down the family structure
by separating brother and sisters, parents and children ; (4) It's expensive; (5)
Its worth has not been proven ; to the contrary much harm has been done to themental attitudes of many children; (6) It's against the statement in the Civil
Rights Act of 1964 that "busing shall not be used to obtain racial balance".

Cleveland, Ohio, man. I am strongly opposed to busing children out of their
neighborhood. Any amendment or law stopping such practice I am for 100%. It's
high time we stopped federal judges from making law. We did not elect a one of
them to office, and we can't vote them out. The only thing a federal judge under-
stands is the nower of Congress through the people. Get us a law now.

80-449-72-31
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Fairview Park, Ohio, woman.The 1904 Civil Rights Act forbids busing but
this fact tuty been ignored by the courts. 1 great faith in America's elected
representatives, but none in the dictates of the non-elected judiciary.

Seven Hills. Ohio, homemaker.--Forced busing is taking the right of a parent
to decide where his child should go to school. How can a few judges or politicians
decide the future of our children. We, as parents, want freedom to decide and
send our sons and daughters to the schools we want.

A Parma, Ohio, woman. I am 100% against school busing. The additional
cost of purchasing, maintaining and driving the buses is another burden on the
overburdened taxpayer. U'ir roads are jammed enough with traffic new, not to
mention the added pollution. Most important of all, the children. Having to get
up earlier in the morning, coming home later, cuts down on free hours all
youngsters need. I know many of our young people walk a good distance to avoid
the bus ride. Being taken farther from home can be traumatic for many chil-
dren. Normal-thinking people seek out areas near schools when purchasing homes.
I can go on stating further objections but cannot find one good thing about
forced busing This will not solve problems, only add to the ones we now have.

A Fairview Park, Ohio, man.I am writing in support of your two con-
stitutional amendments, namely anti-busing and consolidation of school districts.I believe these amendments would eliminate one-man court decisions (such as
the Richmond one) of such important questions affecting so many people. It
should be one's freedom of choice where one can send his childrennot a court's
decision. Massive busing cannot possibly overcome educational retardation of
black, yellow or white children. It will, however, certainly increase economic
costs. The time spent on buses can certainly be put to better use improving the
basic skills such as the children's reading ability (which is called a key test of
educational retardation) in one's local school, reached with a minimum of tran-
sit time. School systems should be on an equal basis as far as opportunity is ...on-
cerned and maintained so by each state government.

A North Olmsted, Ohio, man. The objective should be to improve the qualityof education in all schools to a common level. Busing just wastes money which
would go for improving the sc' Dolts themselves. The i lea of a neighborhood
school must be preserved ... Parents and children can maintain a closer interest
and participate in extra-curricular activities. The other thing that scares me
about busing is the safety of my child may be threatened. What if my child is
hurt or gets sick and is a great distance away? We never in good conscience
allow my child to be bused when his safety is in doubt.

Chagrin Falls man.I want you to know my opposition to any form of cross-
town busing that is compulsory and will take my children away from the local
school which my tax dollars support.

Bedf-rd Heights grandmother.I have all grown children, but I do have
grandchildren. I very definitely don't want them bused to another neighborhood
and if that happens I know my son will keep them out of school. I don't want thatto happen either.

Rocky River man.--In my opinion he (Judge kferhige) was not in a position to
pass judgment on this matter. How could a father with a status symbol whose
son was not in public school but in a well-to-do private school be able to have an
unbiased opinion in rendering his decision and not have it a sham on democracy
or a "conflict of interest".

Olmstead Palls mother.I feel that it is an outrage that my child! m may
hale to be bused to another city to go to school while we live here and pay taxes
to schools someone else's children go to. I feel it is unconstitutional and a
crime. I want to feel t' it my children are near and safe so I don't have to worry
about them. And shoul. some emergency arise, I want to be near.

Strnigsville, Ohio, man.We are definitely against forced busing. The Federal
government should stay out of school matters of this kind. Everyone should go to
his own neighborhood school.

Parma Heights couple.This school busing has our dander up. We've worked
hard and long to get where we are. We've paid a lot of taxes to our school district.
We do not believe our children should have to go to another ?wool.

Solar. man.I do not believe it is fair to any child to be bused intoan unfamiliar
areait would certainly be a frightening experience. We have always taken an
interest in our children attending the best possible schools and I cannot under-
stand how we could actively participate in a school many miles from our home,
possibly even several different school districts.

North Olmsted man.We.will never tolerate the pending bus program some of
your colleagues are perpetrating.
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Mr. MLNSHALL. I thank the committee for its time.
Chairman CELLER. Thank you, sir.
Our next witness this morning is the distinguished member from

Tennessee, James H. Quillen.

STATEMENT OF HON. JAMES H. QUILLEN, A U.S. REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TENNESSE

Mr. QUILLEN. Thank you, Mr. Chairman and members. It is a pleas-
ure to appear before this distinguished committee in support of -legis-
lation which will provide that no public school student will be assigned
to a particular school because of his race, creed, or color.

On September 23, 1971, I introduced House Joint Resolution 888,
calling for a constitutional amendment to provide that no public school
student shall, because of his race, creed, or color, be assigned to or
required to attend a particular school.

We cannot, we must not, overlook the constitutional route. This is
the best way to solve busing on a permanent basis, and I urgently re-
quest that the members of this subcommittee and the full Committee
of the House Judiciary give thoughtful and serious consideration
to reporting out a constitutional amendment with a favorable
recommendation.

Necdl -ss to say, I am wholeheartedly in support of such legislation,
for I be ,ieve that it is imperative to stop forced busing of our children
out. of their neighborhood schools to achieve racial balance. It is evi-
dent that the majority of the people do not want this, yet it exists.

For 18 years we have followed the simple guidelines of the Supreme
Court's ruling in the case of Brown versus Board of Education of To-
peka. The Court concluded "that in the field of _public education the
doctrine of 'separate but equal' has no place. Separate educational
facilities are inherently unequal." With these words the Supreme
Court of the United States in its historic 1954 decision in Brown versus
Eoard of Education declared unconstitutional those State statutes
requiring or permitting separate public schools for white and Negro
children. This rulingrightfully and unanimouslyshnply stated
that it was unconstitutional to assign students to school because of
their race. What are the schools doing now? Under court orders they
are assigning, and busing, students to school because of their race.

In my opinion, the Court has made a 180-degree turn since the 1954
decision by telling us that race must be a determining factor in the
assignment of students to public schools. I believe this last decision and
impetus is wrong.

The Constitution says, in effect, that laws are to be colorblind, and
this is good. It is, I feel, wrong to give a person special consideration
because of the color of his skinjust as it is wrong to discriminate
against him for the same reason. Persons of every color should be
treated equally and should be given the same opportunities. The de-
nial of any right or privilege of citizenship because of race, creed,
or color cannot be defensible on legal or moral grounds.

After many years of turmoil and wasted time and money, we finally
got around to eliminating assignment by color, and now, in a complete
turnaround, the Supreme Court, in the Charlotte-Mecklenburg case,
Swann versus Board of Education, has decided that we should assign
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students by their color and bus them across town in order to educate
them by set ratios. However, I, along with numerous lawmakers and
concerned citizens all over the United States, feel that we should not
divide people along racial lines and then allot each group so many
percentages.

There are many things wrong with the forcible transfer of chil
(ken from a nearby school to one across town in order to obtain the
proper racial balance. It is, for one thing, a waste of time and money
that could better be spent in providing a quality education for both
black and white students.

To those of us who are concerned with the education of our chil-
dren. it is a known fact that our schools already find it necessary to

icope with inadequate operating budgets, and now they must plan vast
outla;:s for the .purchase and operation of enlarged bus fleets.

This money, I believe, could certainly be used to better the present
education program for all children, regardless of color, and this is
not a view of white., only, but it is also shared by many of our black
leaders.

Mr. William Raspberry, a black columnist for the Washington
Post, points out that:

Convoluted efforts to achieve racial balance are not likely to produce educa-
tional improvements for the black children on whose behalf they are under-
taken . in financially strapped school districts throughout the country it makes
more sense to spend available resources for improving education than tripling
bus fleets in order to furnish every black child with a white seatmate.

The additional funds required for forced busing could be better
spent in upgrading our total education system so that each child would
have an opportunity to get the best possible education and at the same
time attend his neighborhood school.

The money could be used to purchase better teaching materials, to
provide for special programs, to increase the teachers' salaries or to
build new and better school buildings. Yet these needs, under forced
busing, must take second place to the need of setting ratios which will
achieve racial bale nce in our schools.

The Supreme Court decision makes it possible for our children to
receive a second-rate education by attending a racially balanced school.
Is this where our priority lies today? I say to you, Mr. Chairman, and
to other members of this committee, the answer to that question must
be "No."

Forced busing to achieve racial balance is also a waste of time. It
is my strong feeling that the time each child is required to be on a
bus, in some cases as much as or more than 2 hours per day, could
better be spent either in the classroom or at home, rather than riding
clear across town so that he can sit next to someone whose skin is a
different color than his own.

Another thing wrong with the forcible transfer of children from a
nearby school is the effect this act will have on the children. It is my
feeling, which is also shared by literally thousands and thousands
and thousands of concerned parents and educators, that requiring chil-
dren of both races to be transported long hours through congested
traffic arteries for many miles to schools remote from their homes is
not in the best interest of these young children.
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The inconvenience, fatigue, lack of normal recreational time after
school, and the necessity of arising at early hours are all incompat:ble
with the schedule and routine which children should maintain. Be-
cause of the new schedules imposed by forced busing, in many in-
stances, there can no longer be time for a Boy Scout or Girl Scout
meeting after school because school is too far away.

Again, it is many times impossible to participate in the athletic
programs of the school because of the distance involved. It is a known
fact that the greater the distance between home and school, the less
interest there will be in school activities.

So it is evident that the heaviest price of forced busing is being paid
by the children who are being forced to ride a bus to a strange school
which they do not want to attend. They must leave behind friends and
activities that play a major role in their lives in order to achieve some
arbitrary, racially balanced school system. Is this fair to these chil-
dren?

Finally, the forced busing of children across town is an added burden
on the taxpayers. Where is the money for all this busing coming from?
The answer to that is obvious : from the taxpayers.

Today when taxes are ever increasing, why should we expect the peo-
ple to shoulder another heavy financial burden in order to pay the cost
of forced busing which they strongly oppose in the first place? The
taxpayers, who have contributed billions of dollars for our schools,
will not continue to support expenditures to implement policies of
which they strongly disapprove.

One of my constituents writes :
If busing is done because children cannot get the education they should have,

I would agree; but, if it is only to provide a certain mixture of whites and
blacks, I think it Is absurd . with the school systems asking for more funds
each year, this added expense is unnecessary.

Forced busing should not be permitted. This is a complete waste of
the taxpayers' money, and tne people will not stand for such a needless
expense.

Mr. Chairman, there is another fact which I would like to impress
on the members of this committee today, and it is that opposition to
forced busing does not spring out of deep-seeded prejudices. It is not
regional. Parents throughout the country are opposed to the forced
busing of children out of their neighborhood schools.

One parent writes to me :
I am writing this letter to protest the proposed busing in Memphis. Let me say

first that I am not a Southerner. I was born in Ohio but raised mostly out West.
I went to school with Negroes all my life and never felt pushed around because
it was by choice for all races.

Secondly, my eight-year-old daughter had two excellent Negro teachers her
first and second year in Memphis schools, both of whom she adored and respected.
I am trying to impress upon you the fact this is not prejudice speaking.

This gentleman then goes on to say :
But we feel it is wrong when a child lives three blocks away from school and

possibly will be bused 45 minutes away to a school she does not want to attend.
Also one more important factor should be rememberedthe ma-

jority of the people are opposed to forced busing. This is evident
throughout the country. I ask you, who are we to ignore this wish? Let
me remind you. that Congress must act to prevent forced busing. The
majority of the people speak to us in this regard.
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In conclusion, I would like to say that I believe in the Constitution,
and I believe that it is a valid document; yet, when a few use it to
impose their will on the many, then I strongly believe that it is time
to amend the Constitution to reflect the wishes of the people. House
Joint Resolution 888 will do this. It will return equality to all, regard-
less of race, creed, or color.

It is my hope that this committee will act favorably so that once
again the voice of the majority will be heard and so that this most
dangerous threat to our education system will be removed once and
for all.

I appreciate the opportunity to appear before this distinguished
subcommittee and I urge you to give favorable consideration to a
constitutional amendment to do away with forced busing to achieve
racial balance.

Let me take this opportunity to offer my congratulations to each
and 9-very one of you for the fine job that von are doing and I an
especially appreciative of the fact that you are holding these hearings.

Thank yon. Mr. Chairman.
Chairman CELLER. Mr. Quillen, t is always a pleasure, to have you.

We are especially happy to have heard from you on this very, very
diflicalt question. It has been very enlightening and we want to thank
yon very much, sir.

Mr. Qt-ILI.F.N. Thank you very much, Mr. Clia irman.
Chairman CELLER. 0111* next witness is the distinguished gentleman

from Texas, Graham Purcell.

STATEMENT OF HON. GRAHAM PURCELL, A U.S. REPRESENTATIVE
IN CONGRESS PROM THE STATE OF TEXAS

Mr. Pl-RCELL. Mr. Chairman, I appreciate this opportunity.
I am going to ask permission to file statement and not take the

time to read it to you.
I an for the legislation that is before you. I am against busing and

I am in full agreement with what those .witnesses are proposing to you.
Co with your permission. Mr. Chid-man. I will file my statement

and not take the time of the committt:e to read it.
Chairman CELLER. Thank you.
We will file your statement, sir, and thank you very much for your

representations.
(The statement referred to follOWF7 :)

STATEMENT OF HON. GRAHAM PURCELL, A U.S. REPRESENTATIVE IN CONGRESS FROM
THE STATE OF TreAs

Mr. Chairman, the topic of concern, the busing of schoolchildren to balnnee
raciallyon an experimental levelthe attendance throughout whole school dis-
tricts, has generated more confusion, more fear, and more mistrust of the Fed-
eral government than any issue in recent memory. It is the mandatory obligation
of this collective body of the Representatives of the people to still this confusion.
calm this fear, and dispel this mistrust. The furor surrounding the busing issue
has scarred the complexion of the real problem to the point where it is no longer
the issue at hand.

Mr. Chairman and Members of the Committee, you have heard colleagues sit
where I am sitting and explain at length that this question is not a racial ques-
tion; rather, they say, it is a question of freedom. I say it is a question of both.
We must realize that at issue in these hearings is a question which has its
foundation rioted in the law of this Nation which states that "to separate
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children in grade and high schools from others of similar age and qualifica-
tions solely because of their race generated a feeling of inferiority as to their
status in the community." The landmark decision in Brown v. Board of Educa-
tion further stated that forced segregation of schoolchildren affected their mo-
tivation to learn.

It was precisely this kind of segregation which was attacked in that 1954
decision. Since 1954 the Courts have not been alone in fighting the lingering
problems of racial segregation. We turned the corner on segregation well back
in the 1960's. Racial restrictions in housing have been eliminated, and there has
been genuine progress in wiping out the discrimination which for so many dec-
ades prevented black Americans from sharing the job and other economic oppor-
tunities of our country.

Until this busing scheme, though, no one was forced to attend one public
facility over another; certainly convenience and traditional neighborhood affili-
ations have dictatedexactly as they shonldthe choice of schools. The answer
to what's left of that 1954 dilemma is simply to quit skimping on money for
neighborhood schools which are not of the same caliber as the others in a given
community. Quite obviously, if equal education for all is to be, our objective,
and it must, then se must provide equal facilities. Carting childeen hither and
yon like so many crates of cabbage doesn't change a system of unequal facilities
one bit.

If voluntary integration is our objective, and I agree that ;t should be, then we
must go beyond providing merely equal facilities. Instead, two decades later,
Federal officials have struck and insisted upon the notion that forcefully up-
rooting American schoolchildren from their familiar neighborhood schools and
sending them rattling off across town to strange areas is exactly what the Court
had prescribed. HEW officials seem to insist that this scheme and this scheme
alone will satisfy the Supreme Court mandat?..

But no thought seems to be given to the fact that at hand is not the same
problem the Supreme Court attacked. We are not confronting the forced segre-
gation of community facilities. We are confronting the inequality of community
facilities.

I Mike those cloistered officials, I say there are alternatives to providing an
abQolutely equal and racially integrated edt cation to the children of this
country which can be had without yanking them out of their home surroundings
and freighting them like so many laundry bags back and forth acrogct their
communities. If there are bad schools in any part of any American town
I a.41: why should any children, black or white be forced to continue to receive
their education there? It makes the problem no better that a certain percentage
of black children and a certain percentage of white children receive one quan-
tum of education while another percentage of each receives another quantum
of a better educationall within the same school system.

We should provide "magnet" facilitiesfor examples, schools with such ex-
cellent full-time programs and supplementary services that they attract stu-
dents from a wide geographical area. Unusual curricula, designed to meet spe-
cialized needs, could provide powerful incentives. Through such far-sighted
programs our schools and communities could become genuinely, rather than
artificially. integrated.

On at least seven occasions Congress has enacted legislation to prohibit Fed-
eral officials from, requiring busing "in order to achieve racial balance." The
first such provision was contained in the Civil Rights Act of 1964. Similar pro-
hibitions have been included in the 1966 and 1967 amendments to the Elemen-
tary and Secondary Education Act of 1965 and in the Labor and Health. Edu-
cation. and Welfare Appropriations Acts for fiscal 1968. 1970. and 1971. Re-
cently, the Houst. amended the Higher Education Act in a further effort to
put a halt to busing.

I have fully supported every one of these provisions and amendments. Ad-
ditionally. I went to the floor of the House in the fall of 1970 to discuss this
issue. At that time I outlined many of the same things I have said here this
morning. Other Members have spent similar time on this issue. We are as frus-
trated at our efforts as American parents are at this imposition from a Federal
government which no one can blame them for mistrusting.

Mr. Chairman, for the reasons which I have outlined I introduced House
Joint Resolution 854 last September. Unlike many similar proposed amend-
ments to the Constitution which would serve only to prohibit the use of busing
to achieve racial balance throughout community school systems, my Amend-
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ment w mild additionally insist upon the immediate equalization of all the
schools within a given city or town. I am convinced we must not only put a
stop to the HEW sociological experimentation, but we must also provide the
means for a viable alternative to accomplish what is truly our objective an
education unparalleled in the world which is available to every lust child in
the United States.

We have an obligation to the children, and we have an obligation to the very
bedrock notion of a phrase th-.c has been so caught up in the furor over busing
that it has almost lost its relevancefreedom of choice. It is not a trite phrase,
Mr. Chairman. Neither is It a racial ephemism. It is a cornerstone of life for
everyone born an American and it mt"t not be shoved into obscurity by what
Winston Churchill once called "the It mps of perverted sciencein this case.
perverted social science.

This Committee must act favorably upon a Resolution which will meet all
of the objectives which we must meet. Our acr.on is overdue. None of our
efforts to date have driven home to the HEW and other Administration officials
the fact that Americans. regardless of race. want no part of a trumped-up
scheme which will scatter their children across whole cities on a dai'y basis.

Chairman CELI.Efi. Our next witness is the distinguished gentleman
from Alabama, lion. Toni Bevill.

STATEMENT OF HON. TOM BEVILL, A U.S. REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ALABAMA

Mr. BEVILL. Thank you, Mr. Chairman. I would like to thank you
for giving me this opportunity to appear before this committee today
and to express my support for House Joint Resolution 62').

In the light of the recent court decision in the Richmond case. I
feel that we must proceed with all possible speed in considering this
proposed constitutional amendment to prohibit the forced busing o
schoolchildren to achieve a racial balance.

Von have already heard many arguments favoring such an amend-
ment and arguments opposing it. And, you have heard various other
proposals to stop busing oy legislative acts and other means.

It is my contention, Mr. Chairman, that these other proposals have
been tried and failed. They simply are ignored or bypassed by those
who would have us continue this senseless busing.

The very foundation of our educational system is being shaken.
Throughout the land there is upheaval. There is distrust and in some
cases there is violence. Most of it has been brought on by forced busing,
taking children from their neighborhoods and transporting them long
distances to schools they do not wish to attend.

Forced busing to achieve a racial balance in our school has, in my
judgment, significantly lowered the quality of education in our Nation.
It has forced-our educators to lower their goals; to change procedures;
to adjust to unfamiliar patterns and programs.

The orderly process of education has been frustrated and often
disrupted. Teachers have been forced to abandon their teaching duties
in order to act as disciplinarians and guards to preserve the peace.

We should be spending the money we are currently spending on
busing to improve our schoolsall of our schools so that every child,
regardless of his race, creed, or color would have the opportunity to
receive a good education.

Recent decisions made by Federal courts have broken the longstand-
ing tradition of local school boards, parents, and the community being
responsible for local schools. These decisions are contrary to the
wishes of the great majority of the people of this Nation.
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court rulings are steadily breaking down a system which has served
us well these many years.

I believe our goal of providing a good education for every child is
a worthwhile goal. And, I believe it can best be reached by making
good schools available to every community and by relying on the
good judgment of the people and local elected educational leaciers to
control these 3chools. Just think what progress could be made in the
academic programs with the money being used on forced busing.

The neighborhood school is the foundation of the American system
of education. It must be preserved. To do this and to protect the right
of every citizen, we must adopt this constitutional amendment.

I respectfully urge this committee to approve House Joint Resolu-
tion 620 without delay.

Thank you.
Chairman CELLER. Thank you- very. much, Mr. Bevill.
The next witness is the distinguished gentleman from Michigan,

Mr. James G. O'Hara.

STATEMENT OF HON. JAMES G. O'HARA, A II.S. REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. O'HARA. Thank you very much, Mr. Chairman.
Mr. Chairman, I appear before you in support of legislation or a

constitutional amendment, if legislation should prove ineffective, to
prevent court ordered assignment of children to schools on the basis
of race.

I believe in the principle set forth in the cases of Brown versus
Board of Education that it is constitutionally forbidden to assign pu-
pils to schools on the basis of race. The decisions beginning with
United States versus Jefferson County Board of Education and ending
with Swann versus Charlotte-Necklenburg Board of Education, to the
extent they deviate from the principles set forth in Brown, are
mistaken.

It is my hope that the Supreme Court in the Denver case, which it
has agreed to review, or in some other appropriate case, will return
to the principles of the Brown decisions. In this event, no constitu-
tional amendment or legislation would be required.

If this hope is not fulfilled, it will be necessary. for Congres" to act
to reestablish those principles and to require the Statef; awl their
school systems to assign pupils to schools on a racially nondiscrimi-
natory, colorblind basis.

We must be careful, however, that we do not permit a return to the
purposeful segregation which the Brown decisions sti uck down. We
must not sanction freedom of choice superimposed upon a tradition of
racially segregated schools.

But. certainly, we should sanction the actions of a school system that
now or hereafter shall assign students on the basis of neighborhood
attendance areas drawn in a racially nondiscriminatory manner.

The Constitution requires no less. To do more is to repeat the very
evil that we are attempting to correct.

Chairman CELLE% Mr. O'Hara, I am curious to know how the Su-
preme Court can get some proposal before it that might change its
views as expressed in the Brown case?



476

Mr. O'HARA. Mr. Chairman, I don't want them to change their vi, ws
as expressed in Brown. I would hope they would not and I don't ti' nk
they would. But I think that those two Supreme Court decisions
could be cited ...s those that I think have led us down the path that I
consider to be mistaken.

The first is Green versus the County School Board, New Kent
County, and the second is Swann versus Charlotte-Mecklenburg Board
of Education.

Chairman CELLER. DO I understand you are offering another amend-
ment: is that it?

Mr. O'Hare& Mr. Chairman, I am not at this time offering an amend-
ment. I would leave it to the committee to frame such amendment. I
would suggrst however that it not take the sweeping purview of some
of the amendments that have been introduced and been advocated be-
fore this committee. Some of them I think would return you to the
situation as it existed before Brown and I don't want to see the situation
returned to the pre- Brown type of segregation.

I would think that if you were to go for an amendment, that it ought
to be one that was rather narrow in scope, perhaps one along the lines
mentioned in the next to last paragraph of my statement, as saying
that no school system that assigns students on the basis of neighbor-
hood attendance areas drawn in a racially nondiscriminatory manner
shall be required to adopt any other method of pupil assignment.

That is a very simple and very carefully limited form of such an
amendment which may not be particularly eloquent but which I think
would be better than some of the sweeping declarations that I have
seen which I think might return us to the situation which existed before
the Brown case.

Chairman CELLER. I take it that you believe in integration? .
Mr. O'HARA. I do indeed, Mr. Chairman.
Chairman Czu.v.n. 1 take it also that you are in favor of the Dingell

bill. H.R. 13534, which provides among other things, that :

No court of the United States shall Issue an order requiring the transportation
of students or the merger of school districts as a means of eliminating racial
segregation in schools if . . . the court determines such plan [desegregation
Plan] provides for assignments of students to schools on a racially non-discrimi-
natory basis and in a manner which will result in the elimination of segregation
in such schools to the maximum extent feasible without requiring the transpor-
tation of students, or their attendance in the schools of aother such agency,for that purpose.

How can that be done without busing?
Mr. O'HARA. To begin with, Mr. Chairman, this is Mr. Dingell's

bill and I understand ha is going to be testifying before you and I
think he will probably expand upon the ideas in it. I bane cosponsored
it with Mr. Dingell and all it says is that the assignment system
must be 9ne that is not discriminatory in any way.

If you can redraw geographic attendance areas or take other steps
of that nature in a way that would promote desegregation of the
schools, then you ought to do so; that is, without requiring the trans-
portation of students or their attendance in the schools of another
such agency for that purpose.

Chairman CRUEL You stated in your answer exactly the import of
my question. How could that be done?
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Mr. O'HARA. To the extent that a school system has racially discrim-
inatory attendance areas, correction of them would result in more
integration. I think that you might in other ways change attendance
areas. You might pair schools if they were nearby schools and involved
essentially the same basic neighborhood and make one of them a school
for grades 1 through 3 and the next a school for grades 4 through
6. I think in that way you might attain some fairly considerable
degree of integration where none exists today.

But you would not be able to achieve, in a metropolitan area such
as the one you represent or the one I represent, integration in every
school in the area.

Yoi could not do that because housing patterns would not permit it.
Chairman CELLER. I believe you are sincere that this might be done

that way, but how can Congress bind the Supreme Court to do it that
way that you outline? Can we say to the Supreme Court, "You shall
do it this way and no other way."

This is a bill that you are offering, not a constitutional amendment.
Mr. O'HARA. Yes, and my hesitation about the Dingell bill is that I

am dubious whether or not we can achieve this by legislation and,
therefore, as I said in my Ptaternent, I support legislation or a consti-
tutional amendment if leg' station should prove ineffective.

I have heard many, many qualified lawyers who would claim that
yiu could do this by legislation. Indeed the claim has been made by
the Vice President of the United States and by the majority and
minority leaders of the U.S. Senate that you can take care of this
problem by legislation.

I am dubious, Mr. Chairman, but I don't feel in a position to say that
you absolutely cannot; although I am dubious I did agree to cosponsor
this bill that Mr. Dingell has introduced because I think it is a
good idea and a good piece of legislation.

Chairman CELLER. Justice Burger in the Swann case, speaking for a
unanimous Court, said among other things :

Just as the race of students must be considered in determining whether a
constitutional violation has occurred, so also must race be considered in formu-
lating a remedy. To forbid, at this stage, all assignments made on the basis
of race would deprive school authorities of the one tool absolutely essential
to fulfillment of their constitutional obligation to eliminate existing dual school
systems.

So here in advance you have an opinion by the Supreme Court
. which would in effect negate what you and the distinguished repre-
sentative from Michigan, Mr. Dingell, would provide in H.R. 13534.

Mr. O'HARA, Mr. Chairman, as I attempted to make clear, it is
my,personal view that legislation would probably be ineffective, al-
though there are others who claim the contrary. I think probably
a constitutional amendment will be required unless the court in the
Denver case, or in some other appropriate case, modifies the rule that
it laid down in Swann v. Charlotte-Mecklenberg and the rule that it
laid down in Green v. New Kent County School Board,

But Mr. Dingell's bill I thought was a meritorious one when he
showed it to me. When he asked would I be willing to cosponsor I
told him I would, even though I am doubtful that legislation would be
effective in this particular case.

Chairman CELLER. Any questions?
Mr. HurcnixsorT. Mr. Chairman, I have a question.



Mr. Chairman, I would like to welcome my colleague from Michi-
gan as a witness this morning. I appreciate very much the statement
he Las made and would simply like to ask him if he would agree
with the observation that I am about to make. Perhaps he won't. He
has said he is dubious that legislation could be effective to eleminate
this problem. I wonder, if the Congress should enact legislation to lay
down a guideline for the courts which would perhaps change the di-
rection in which we seem to be going now whether such a guideline
would be accepted by the courts.

In other words, would the courts hold that the Congress has laid
this down as a national policy with regard to inordinate busing and
accept this direction from the Congress?

Equal protection of the law is a very broad concept. Certainly
the 14th amendment never intended, by its words, that the Supreme
Court would be constituted a superlegislature.

The fifth section of the 14th amendment vests in Congress the power
to enforce it. In order to do that effectively, Congress should have
power to prescribe guidelines, and in a sense to define the terms.

So I come back to my original question. Suppose the Congress does
pass legislation directly predicated upon its power under the 14th
amendment, would the courts enforce that statute and be guidedthereby ?

Mr. 0'i-him. My friend from Mich'gan has very ably stated the
case for legislation. It is true, as the gentleman points out, that the
14th amendment, article V, grants the power of the Congress to im-
plement this amendment by legislation.

The question then is, even though we state in the preamble that
we are acting pursuant to this grant of authority to enforce the 14th
amendment, whether or not the Court would consider that that is what
we were acually doing. or whether the Court might consider. in lightof the fact that they are now using racial assignment and transporta-
tion as a method of achieving enforcement of equal nrotretion pro-
vision, that we were limiting their ability to enforce the 14th amend-ment?

I think that will be the question on which the issues would turn. Do
Huey consider that we are implementing this in accordance with our
responsibilities under section 5 of the 14th amendment, or do they
consider that we are trying to restrict the Court in violation of what
they would consider their duty to apply the 14th amendment ?

Chairman CELLEII. I might ask a question of not only our witness
but of our distinguished committee member from Michigan. Does not
the Court always, when it declares an act unconstitutional, repndi-
ate our views and repudiate our philosophy? It does it all of the time
so why should we expect that in this vexatious busing problem, the
Court would to a greater degree accept and bow down to our wishes?

Mr. HUTCHINSON. If the chairman would yield, I recognize the
purport of his statement. I don't have any statistics now, but it has
been my impression that the courts have not been eager to overthrow
acts of Congress.

As a matter of fact, they have throughout our whole history asserted
that they must give great weight to acts of Congress. If there is any
possible way of upholding those acts, they must do it. That has been
their tradition.
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So that I submit that an act of Congress skillfully drawn to accom-
plish the purpose, presumptively would be a guide to the courts.

Chairman CELLER. I know you are making the statements in support
of the very painstaking efforts made by Mr. O'Hara and Mr. Dingell.
I want to praise them for their efforts because they must have given a
great deal of thought to the question, but I was curious as to whether
the Supreme Court would bow down to our wishes in this regard ?

Mr. HIT1MINSON. I guess the only way to find out is to try it, Mr.
Chairman.

Chairman CELLER. Any other questions?
Mr. Hungate?
Mr. HUN:CATE. Thank you, Mr. Chairman.
Mr. O'Hara, as I understood you, you said that you favored inte-

gration. It seems to me in the language of the courts back in the B
case, there is an attack on segregation, and that by the time you reach
Swann, there is affirmative duty to integrate.

Neither the fifth nor 14th amendment opt positively to demand inte-
gration d the races but only negatively, and forbid government to
enforce segregation. I wahle'r if the gentleman woula comment on
that.

Mr. OlIfinA. Yes, I would agree there had been that shiftingduring
that time. I think that the principles in the Brown case were correct,

iand I think the principles in the later decisionsSwann, and Green v.
Nei' Kent County were, to the extent they went beyond Brown,
incorrect.

Mr. Fruxamm. I find in these cast's on one or two occasions they quote
with favor Cicero that, "We should not have one law for Athens and
another ''or Rome." I think the gentleman would agree with that.

But they neglect Cicero's next line which was, "Nor will it be one
rule today and another one tomorrow." Do you find that objectionable
between Brown and Swann?

Mr. O'HARA. Yes, I certainly do.
Mr. HVNGATE. Thank you.
Mr. McCr.ony. Mr. Chairman.
Chairman CELLER. Yes.
Mr. MCCLORY. Mr. O'Hara I understand that you have not signed

this discharge petition to disclargb this committee from further con-
sideration of the constitutional amendment that is pending before us?

Mr. O'HARA. No, I have not, Mr. McClory, because I am little uncer-
tain about the effects of the sweeping language of House Joint Resolu-
tion 620. To me it appears that either it does nothing or it does too
much, depenC.:.ng oh how you interpret it.

You could interpret it as simply restating the provisions of the pres-
ent Constitution, in which crisn it does nothing; or you conic' interpret
it as saying you shan't touch a school case in any way, in which ease
it does too much.

Mr. MCCLORY. But in stating that you feel that perhaps the con-
stitutional amendment approach may be the only route for us to follow
now, you are supporting in that sense a constitutional change which
would limit or restrict the use of busing in effecting desegregation ?

Mr. O'HARA. That is correct, Mr. MeOlmy. If the court does not, in
the Denver case or in a similar case, straighten out what I consider

A.
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were the errors of the Swann and Green decisions, then I would think
that a constitutional amendment would probably be necessary.

I would like to agree with Mr. Hutchinson that.legislation would be
enough, but I think a constitutional amendment may be required.

Mr. Mc Claity. The testimony we have heard to date on both sides of
the issue has completely supported the policy of the Brown decision.
H ,wever, these subsequent decisions, the Swann and other cases. have
been relatively recent cases which have come at a time when there was
strong criticism, especially on the part of civil rights leaders, that
desegregation was simply not occurring. The testimony that we have
heard from Father Hesburgh and from a number of constitutional
lawyers who have communicated with the committee, seems to be all to
the effect that adoption of a constitutional amendment would not only
put a stop to desegregation but would be a backward step and take
us back to before the time of the Brown decision.

Now, how do you reconcile your position as a staunch supporter of
civil rights legislation in the past, with that position which is now being
criticized as an anti- civil - rights and antidesegregation position?

Mr. O'HARA. I must confess that I am upset and disturbed by find-
ing myself on the opposite side of this particular issue with some of
my friends and some whose judgment I sincerely respect. I don't be-
lieve that a carefully drawn amendment would take us back to the
pre-Brown decision situation. That is why I emphasize in my state-
ment, and I have mentioned here in my subsequent testimony that we
must be very careful how any such amendment is drawn, and it must
be a very limited, carefully drawn amendment.

I haven't signed the discharge petition on House Joint Resolution
620 because I am not sure that it might not take us back before Brown.

Mr. MCCLORY. And right now, you don't have any form of a con-
stitutional amendment to recommend to this committee ?

Mr. O'HARA. 1 would be willing to recommend some language to
you and I can simply recite it: that no school system that assigns
pupils on the basis of neighborhood attendance areas drawn in a
racially nondiscriminatory manner may be required to adopt any other
method of pupil assignmen+. There it is. It is quite simple. It simply
says that if a school system has a bona fide nongerrymandered neigh-
borhood school system, it can't be required to do anything else. They
might wish to do more, but they cannot be required to do ;lore.

I knowa number of communities, smaller communities, illat have
adopted limited busing programs to achieve integration. riey have
done so without a court order and have done so because in their com-
munity they thought it made sense. They have done so by the action
of the elected school board. If they want to do that, I think they should
be free to do so. But I don't think if a community adopts a racially
colorblind system of neighborhood attendance areas, that it ought
to be required to do anything more than that.

Mr. MCCLORY. Ana the local school board would decide what the
attendance areas would be, so long as they were not racially gerry-
mandered.

Mr. 31Imin. That is correct. As long as it was not gerrymandered
for racial purposes.

Mm. McCiAntr. And what about busing within an attendance zone?
You might have one neighborhood or one city that would constitute



481

one zone. Yet, if you assigned children within that city-wide zone and
did not try to desegregate, you would end up with racially separate
schools which, of course, are unequal.

Mr. O'HARA. I would think that the size of the attendance areas
would be something left to the local officials as long as they did not
design those attendance areas to achieve a discriminatory racial re-
sult. That would be the test that I would apply.

Mr. McCrour. Presumably, we would have the court deciding what
was in the minds of the school board members.

Mr. O'HARA. Well, we have the courts deciding questions of intent
all of the time.

Mr. MCCLORY. In other words, this would not put an end to so-called
de facto segregation, unless there were some racial gerrymandering?

Mr. O'HARA. De facto segregation would not be forbidden if the
de facto segregation was truly that and was not the result of gerry-
mandering, that is correct.

Mr. IVIcerkar. I have no other questions.
Chairman CELLER. If there was a 100-percent black school and a

100-percent white school, you could not do any busing between the
schools?

Mr. O'HARA. No, you could not be required to do so on the basis of
the Constitution. That is all that I would propose.

For instance, there is a small community in my congressional dis-
trict, Mr. Chairman, 20,000 population. It has only one high school,
so that high school is obviously integrated. But it has neighborhood
attendance areas for elementary and junior high school that result
in segregation because of housing patterns.

They decided to do away with one junior high school which was
substantially all black and they bused kids to the other junior high
schools. They in effect integrated junior high schools that way.

That was the decision of the community, and T think that decision
ought not be disturbed. I would not want to forbid that. ft seems to
make sense in that community. No place in that town is more than
10 minutes from any other place, and no place in that town is un-
familiar to anyone. They are all going to be going to the same high
school. and I think it makes sense there. The community decided it
did, and they adopted thatand more power to them. That is fine.

What I am saying is that you could not require school systems to
adopt busing programs for integration or for racial balance as long
as they were operating in a colorblind racially nondiscriminatory
manner.

Chairman CELLE% I want to
Mr. JACOBS. Mr. Chairman, I letve a question. But I will yield to

Mr. Mc CI ory.
Mr. MCCLORY. Will the gentleman yield a minute?
In the grammar school, are there two grammar schools, both grades

1 to8?
Mr. O'HARA. There are a number of grammar schools, six or eight

grammar schools, all of them grades 1 through 6, and some of them
are substantially segregated because of housing patterns.

Mr. Mcaonr. Has there been any program to stagger the grades so
that they could bus, for instance, grade 1 and 4 and put them in one
school I



Mr. O'HARA. No, there has not.
Mr. MOCLORY. Would you object to that kind of busing'?
Mr. O'HARA. If the elected school board thought that that system

made sense in that community and wanted to adopt it, I would support
their decision.

Mr. JACOBS. I welcome the gentleman to the committee also. He is
one of the very thoughtful Members in the House of Representatives.

On the question of neighborhood school zones being drawn by the
local boards, and that being permissible so long as it is not done with
regard to race, color, and creed, suppose a local school board were
faced with two alternatives, either one of which would be equally con-
venient so far as distance from the homes of the students was con-
cerned.

But one would involve a conscious consideration of integration. The
other would not involve a conscious consideration of integrationlet-
ting the chips fall where they may.

Accept that hypothetical in the one alternative integration was taken
into consideration and lines were drawn equally conveniently and
equally compactly but race and color was taken into account for pur-
poses of integration. Would that be prohibited under the constitutional
language that the gentleman has discussed?

Mr. O'HARA. You said you could do it equally well either way?
Mr. JACOBS. Right, that would be the hypothetical. If you draw a

straight line from the schoolhouse to the extreme distance within that
;chool zone, it would be no longer than the other case.

Mr. O'HARA. I think the example is a little bit fallacious, if you
will pardon my saying so. If the one equally accepts way would be
to produce integration, presumably the other equally acceptable way
would produce segregation, not neutral results.

Mr. JACOBS. Excuse me, on that point, suppose the other.way resulted
in token white and token black enrollments, technically that would
not be segregation, as I understand it. Nonetheless, it would not be
integration as I understand it.

Mr. O'HARA. Presumably, if they made the choice that would pro-
duce less integration and if they had to make other choices and they
made them all along the line that would produce less integration, that
would be very strong evidence that they had not drawn a racially non-
discriminatory pattern of attendance areas.

On the other hand, if this was the only choice of this nature that
confronted them in the school district, it seems to me it would not
rule them out whiche7er way they went as long as there was no demon-
strable intent to reach a racially discriminatory result.

Mr. JACOBS. In other words, you would favor language that would
not prohibit the school hoard saying, here are two school assignment
maps of the same neighborhood, under one pupils would cross 35th
Street, the traditional black and white dividing line, and under the
other, the assignment area would be bounded by 35th Street.

Under either plan it would be convenient physically to walk to
school. You would not, I take it, favor language that would limit a
school board's discretion of a court's discretion in drawing lines.

The problem we are really after is the crosstown bus ride that pro-
duces a lot of inconvenience and a lot of expense r;nd winds up, in more
cases than not, not accomplishing anything.
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Mr. O'HinA. All I am savin- 's, if they adopt a racially nondiscrimi-
natory system of geographical attendance areas, they can't be com-
pelled to do more.

Mr. JAcous. I understand. I am groping for the right kind of lan-
guage so we do what we mean rather than we do what we say, which
might be something else.

Mr. O'HARA. Mr. Chairman, if I might make one final comment, over
the weekend there happened to come to my attention an article in the
March edition of Commentary Magazine, written by Nathan Glaser
titled "Is Busing Really Necessary." It is an excellent article and I
would like, if I have permission of the committee, to provide a copy
thereof to be appended to my statement. I would like,at the same time,
to send copies to the members of the committee because s think they
would be very interested.

Mr. Hui:TATE (presiding). The committee welcomes that and with-
out objection it will be made a part of the record. And you will fur-
nish it.

Mr. O'HARA. Yes, I will.
(The article referred to follows :)

COMNIENTARYIS BUSING NECESSARY?

(By Nathan Glazer ')
It is the fate of any social reform in the United Statesperhaps anywhere

that, instituted by enthusiasts, men of vision, politicians, statesmen, it is soon
Put into the keeping of full-time professionals. This has two consequences. On
the one hand, the job is done well. The enthusiasts move on to new causes while
the professionals continue working in the area of reform left behind by public
attention. But there is a second consequence. The professionals, concentratingexclusively on their area of reform, may become more and more remote from
public opinion, and indeed from common sense. They end up at a point that seems
perfectly logical and necessary to thembut which seems perfectly outrageous
to almost everyone else. This is the story of school desegregation ie the UnitedStates.

For ten years afte the 1954 Supreme Court decision in Brown, little was done
to desegregate the schools of the South. But professionals were at work on the
problem. The NAACP Legal Defense Fund continued to bring case after case
into court to circumvent the endless forms of resistance to a full and complete
desegregation of the dual school systems of the South. The federal courts,
having started on this journey in 1954, became educated in all the techniques of
subterfuge and evasion, and in their methodical way struck them down one by
one. The federal executive establishment, reluctant to enter the battle of school
desegregation, became more and more involved.

The critical moment came with the passage of the Civil Rights Act in 1964,
in the wake of the assassination of a President and the exposure on television
of the violent lengths to which Southern government would go in denying con-
stitutional rights to Negroes. Under Title IV of the Civil Rights Act, the Depart-ment of Justice could bring suits against school districts maintaining set,rega-tion. Under Title VI, no federal funds under any program were to go to districts
that practiced segregation. With the passage of the Elementary and Secondary
Education Act in 1985, which made large federal funds available to schools, theclub of federal withdrawal of funds became effective. In the Department ofJustice and in the Department of Health, Education, and Welfare, bureaucracies
rapidly grew up to enforce the law. Desegregation no longer progressed painfullyfrom test case to test case, endlessly appealed. It moved rapidly as every schooldistrict in the South was required to comply with federal requirements. IIEW's
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guidelines for compliance steadily tightened. as the South roared and the North
remained relatively indifferent. The Department of Justice, HEW, and the
federal courts moved in tandem. What the courts declared was segregation be-
came what HEW declared was segregation. After 1969, when the Supreme Court
ordered, against the new administration's opposition, the immediate imple-
mentation of desegregation plans in Mississippi, no further delay was to be
allowed.

The federal government and its agencies were under continual attack by the
civil-rights organizations for an attitude of moderation in the enforcement
of both court orders and legal requirements. Nevertheless, as compared with the
rate of change in the years 1954 to 1964, the years since 1964 have seen an aston-
ishing speeding-up in the process of desegregating the schools of the South.

Writing during the Presidenti -.1 campaign of 1968, Gary Orfield, in his massive
study, The Reconstruction of Southern Education, stated

"To understand the magnitude of the social transformation in the South since
1964, that portrait of hate [of black students walking into Little Rock High
School under the protection of paratroopers' bayonets] must be compared to a
new image of tense but peaceful change. Even in the stagnant red clay counties
in rural backwaters. wbere racial attitudes have not changed much for a century,
dozens or even hundreds of black children have recently crossed rigid caste lines
to enter white schools. Counties with well-attended Ku Klux Klan cross-burnings
have seen the novel and amazing spectacle of Negro teachers instructing white
classes. It has been a social transmutation more profound and rapid than any
other in peacetime American history.

"This is a revolution whose manifesto is a court decision and whose heroes
are bureaucrats, judges, and civil-rights lawyers. "

Mr. Orfield thought that it was all coming to an end. With Nixon attacking the
guideline:: that had brought such progress, and with the civil-rights coalition com-
ing apart in the fires of the cities of the North. Mr. Orfield wrote, "A clear elec-
toral verdict against racial reconciliation [that is, the election of Mr. Nixon) could
mean that the episode of the school guidelines may recede into history as an inter-
esting but futile experiment." Mr. Orfield underestimated the bureaucrats, the
courts, and the overall American commitment to the desegregation of Southern
schools. While Mr. Nixon's appointees were suffering the same abuse as Mr.
Johnson's before them for insufficient zeal, the desegregation of the racially
divided school systems of the South proceeded. Thus the Director of the HEW
Office on Civil Rights, J. Stanley Pottinger, could summarize some of the key
statistics as of 1970 in the following terms :

"When school opened in the fall of 1968, only 18 per cent of the 2.9 mllien Negro
children in the Southern states attended schools which were predominantly white
in their student enrollments. In the fall of 1970, that figure had more than doubled
to 39 per cent [and] the percentage of Negt oes attending 100 per-cent black
schools dropped from 68 per cent to 14 per cent. In 1968, almost no districts
composed of majority Negro (and other minority) children were the subject of
federal enforcement action. It was thought that the limited resources of
government ought to be focused primarily on the districts which had a majority
of white pupils, where the greatest educational gains might be made, and where
actual desegregation was not as likely to induce white pupils to flee the system,

40 per cent of all the Negro children in the South live in [such] sys-
tems. Obviously, the greater the amount of desegregation in majority black
districts, the fewer will be the nwnber of black children who will be
counted as "desegregated" under a standard which measures only those minority
children who attend majority white schools.

"In order to account for this recent anomaly, HEW has begun to extract from
its figures the number of minority children who live in mostly white districts and
who attend mostly white schools. Last year, approximately 54 per cent of the
Negro children in the South who live in such districts attended majority white
schools. Conversely, nearly 40 per cent of the 2.3 million white children who live
in mostly black (or minority) districts, now attend mostly black (or minority)
schools."

There has been further progress since, and if one uses as the measure the num-
ber of blacks going to schools with a majority of white children, the South is now
considerably more integrated than the North.

In Inequality in Education, Center for Law and Education, Harvard University, Aug. 3,
1971.
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Yet the desegregation of schools is once again the most divisive 01 American
domestic issues. Two large points of view can be discerned as to how this has
happened. To the reformers and professionals who have fought this hard fight
the civil-rights lawyers, the civil-rights organizations, the government officials,
the judgesthe fight is far from over, and even to review the statistics of change
may seem an act of treason in the war against evil. Indeed, if one is to take com-
mitted supporters of civil rights at their word, there is nothing to celebrate. A
year ag., the Civil Rights Commission, the independent agency created by the
Civil Rights Act of 1957 to review the state of civil rights, attacked the govern-
ment in a massive report on the civil rights enforcement effort. "Measured by a
realistic standard of results, progress in ending inequity has been disappointing.

In many areas in which civil-rights laws afford pervasive legal protection
education, employment, housingdiscrimination persists, and the goal of equal
opportunity is far from achievement." And the report sums up the gloomy picture
of Southern school segregation, 16 years after Brown: "Despite some progress
in Southern school desegregation a substantial majority of black school
children in the South still attend segregated schools. "' Presumably, then, when
a majority of Negro children attended schools in which whites were the majority,
success by one measure should have been reported. But in its follow-up report
one year later, this measure of success in Southern school desegregation was not
even mentioned. The civil-rights enforcement effort in elementary and secondary
schools, given a low "marginal" score for November 1970 (out of four possibili-
ties, "poor," "marginal," "adequate," and "good"), is shown as having regressed
to an even lower "marginal" score by May 1971, after HDW's most successful
year in advancing school integration.

But from the point of view of civil-rights advocates, desegregation as such
in the South is receding as a focus of attention. A second generation of problems
has come increasingly to the fore : dismissal or demotion of black school prin-
cipals and teachers as integration progresses and their jobs are to be given to
whites ; expulsions of black students for disciplinary reasons; the use of pro-
vocative symbols (the Confederate flag, the singing of "Dixie") segregation
within individual schools based on tests and ability grouping; and the rise of
priN,oe schools in which whites can escape desegregation.

But. alongside these new issues, there is the reality that the blacks of the
North and West are also segregated, not to mention the Puerto Ricans, Mexican
Americans, and others. the civil-rights movement sees that minorities are con-
centrated in schools that may be all or largely minority, sees an enormous agenda
of desegregation before it, and cannot pause to consider a success which is
already in its mind paltry and inconclusive. The struggle must still be fought,
as bitterly as ever.

There is a second point of view as to why desegregation, despite its apparent
success, is no success. This is the Southern point of view, and now increasingly
the Northern point of view. It argues that a legitimate, moral, and Constitutional
effort to eliminate the unconstitutional separation of the races (most Southerners
now agree with this judgment of Brown), has been turned into something else
an intrusive, costly, painful, and futile effort to regroup the races in education by
elaborate transportation schemes. The Southern Congressmen who for so long
tried to get others to listen to their complaints now watch with grim satisfac-
tion the agonies of Northern Congressmen faced with the crisis of mandatory,
court-imposed transportation for desegregation. On the night of November 4.
1971, as a desperate House passed amendment after amendment in a futile effort
to stop busing, Congressman Edwards of Alabama said :

"Mr. Chairman, this will come as a shock to some of my colleagues. I am
opposing this amendment. I will tell you why. I look at it from a rather cold
standpoint. We are busing all over the First District of Alabama, as far as you
can imagine. Buses are everywhere . . . people say to me, 'How in the world
are we ever going to stop this madness?' I say, 'It will stop the day it starts
taking place across the country, in the North, in the East, in the West, and yes,
even in Michigan.' "

And indeed. one of the amendments had been offered by Michigan Congress-
men, long-time supporters of desegregation, because what had been decreed
for Charlotte, North Carolina, Mobile, Alabama. and endless other Southern
cities was now on the way to becoming law in Detroit and its suburbs.

As a massive wave of antagonism to transportation for desegregation sweeps
the country. the liberal Congressmen and Democratic Presidential aspirants who

$ Federal Civil flights Enforcement Effort, 1970, p. 14.
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have for so long fought for desegregation ask themselves whether there is anythird point of view : whether they must join with the activists who say thatthe struggle is endless and they must not flag, even now ; or whether they must
join with the Southerners. To stand with `he courts in their latest decisions is.
for liberal Congressmen, political suicide. A Gallup survey last October revealedthat 76 per cent of respondents opposed busing. almost as many in the East (71
per cent) ; Midwest (77 per cent). and West 172 per cent), as in the South (S2
per cent) ; a majority of Muskie supporters (65 per cent) as well as a majority
of Nixon supporters (85 per Cent). Aven more blacks oppose busing than supportit (47 to 45 per cent). But if to stand with the further extension to all the
Northern cities and suburbs of transportation for desegregation is suicide. how
can the liberal Congressmen join with the South and with what they view- as
Northern bigotry in opposing busing? Is there a third position, something. which
responds to the wave of frustration at court orders, and which does not mean
the abandonment of hope for an integrated society?

How have we come from a great national effort to repair a monstrous wrong
to a situation in which the sense of right of great majorities is offended by
policies which seem continuous with that once noble effort? In order to answer
this question. it is necessary to be clear on how the Southern issue became anational issue.

After the passage of the Civil Rights Act of 1964, the first attempt of the
South to respond to the massive federal effort to impose desegregation upon it
was "freedom of choice." There still existed the black schools and the whiteschools of a dual school system. But no v. whites could go to black schools (none
did) and the blacks could go to white schools (few dared). It was perfectly
clear that throughout the South "freedom of choice" was a means of maintain-
ing the dual school system. In 1966 HEW began the process of demanding statisti-cal proof that substantially more blacks were going to school with whites each
year. The screw was tightened regularly, by the courts and HEW, and finally,in 1968, the Supreme Court gave the coup de grace, insisting that deal school
systei is be eliminated completely. There must henceforth be no identifiable black
schools and white schools, only schools.

But one major issue remained as far as statistical desegregation was con-cerned; the large cities of the South. For the fact was that the degree of segre-gation in the big-city Southern schools was by now no longer simply attributable
to the dual school systems they, too, had once maintained; in some instances. in-
deed, these schools had even been "satisfactorily" (by some federal or court
standard) desegregated years before. What did it mean to say that their dual
school systems must also be dismantled "forthwith"?

Contrast, as a concrete instance, the case of rural New Kent County in Vit.-
ginia, where the Supreme Court declared in 1968 that "freedom of choice" wouldnot be accepted as a means of desegregating a dual school system. Blacks and
whites lived throughout the country. There were two schools, the historic blackschool and the historic white school. Under "freedom of choice," some blacks
attended the white school, and no whites attended the black school. There was asimple solution to desegregation, here and throughout the rural and small-town
South. and the Supreme Court insisted in 1968, fourteen years after Brown,
that the school systems adopt it ; to draw a line which simply made two schooldistricts, one for the former black school, and one for the former white school,
and to require all children in one district, white and black, to attend the formerblack school, and all children in the other, white and black, to attend the former-white school.

But what now of Charlotte, Mobile, Nashville, and Norfolk? To draw geo-
graphical lines around the schools of these cities, which had been done, meantthat many white schools remained all white, and many black schools remainedall black. Some schools that had been "desegregated" in the pastthat is, hadexperienced some mix of black and whitehad already become "resegregated"that is. largely black or all black as a result of population movements rather
than any official action.

If there were to be no black schools and no white schools in the city, one thingat least was necessary ; massive transportation of the children to achieve aproper mix. There was no solution in the form ofgeographical zoning.But if this was the case, in what way was their situation different from thatof Northern cities? In only one respect; the Southern cities had once had dualschool systems, and the Northern cities had not. (Even this was not necessarily
a decisive difference for cities outside the Old South had also maintained dualeystems until 1954. 'ndiana had a law permitting them until the late 1940's, and



Other cities had maintained dual systems somewhat earlier.) Almost everythingelse was the same. The dynamics of population change were the same. Blacksmoved into the central city, whites moved out to the suburbs. Blacks were con-
centrated in certain areas, owing to a mixture of formal or informal residential
discrimination, past or present, economic incapacity, and taste, and these areasof black population became larger and larger, making full desegregation by con-tiguous geographical zoning impossible. Even the political structures of Southernand Northern cities were becoming more alike. Southern blacks were voting,
liberal candidates appealed to them, Southern blacks sat on city councils andschool boards. If one required the full desegregation of Southern cities by busing,then why should one not require the full desegregation of Northern cities bybasing?

Busing has often been denounced as a false issue. Until busing was decreed
for the desegregation of Southern cities, it was. As has been pointed out again andagain buses in the South regularly carried black children past white schools toblack schools, and white children past black schools to white schools. When
"freedom of choice" failed to achieve desegregation and geographical zoning wasimposed, busing sometimes actually declined. in any case, when the school sys-
tems were no longer allowed to have buses for blacks and buses for whites, cer-tainly the busing system became more efficient. After 1970, busing for desegrega-
tion replaced the busing for segregation.

But this was not true when busing came to Charlotte, North Carolina, andmany other cities of the South, in 1971, after the key Supreme Court decision in
Swann v. Charlotte-Mecklenburg County Board of Education. The City of Char-lotte is 94 square miles. larger than Washington, D.C., but it is a part of Mecklen-
burg County, with which it forms a single school district of 550 square miles,
which is almost twice the size of New York City. Many other Southern cities (Mo-Idle. Nashville, Tampa) also form part of exceptionally large school districts.While 29 per cent of the schoolchildren of Mecklenburg County are black al-most all live in Charlotte. Owing to the size of the county, 24.000 of 84,500 chil-
dren were bused, for the purpose of getting children to schools beyond walking
distance. School zones were formed geographically, and the issue was. could all-
him k and all-white schools exist in Mecklenburg County, if a principle of neigh-
borhood school districting meant they would be so constituted?

Tho Supreme Court ruled they could not, and transportation could be used to
eliminate black and white schools. The Court did not argue that there was a seg-regative intent in the creation of geographical zonesor that there was not
and referred to only one piece of evidence suggesting an effort to maintain seg-
regation. free transfer. There are situations in which free transfer is used by
white children to get out of mostly black schools, but if this had been the problem,
the Court could have required a majority-to-minority transfer only (in which
one can only transfer from a school in which one's race is a majority, and to a
school in which one's race is a minority), as is often stipulated in desegregation
plans. Instead the Court approved a plan which involved the busing of some 20,000
additional children, some for distances of up to 15 miles, from the center of the
city to the outer limits of the county. and vice versa.

Two implications of the decision remain uncertain, but they may lead to 't
reorganization of all American education. If Charlotte, because it is part of the
school district of Mecklenburg County, can be totally desegregated with eachschool having a roughly 71-29 white-black proportion, should not city boundaries
be disregarded in other places and larger school districts of the Mecklenburg
County scale be created wherever such action would make integration possible?
A district judge has already answered this question in the aLirmative for Rich-
mond, Virginia.

But the second implication is : If Charlotte isexcept for the background of
a dual school systemsocially similar to many Northern cities, and if radical
measures can be prescribed to change the pattern that exists in Charlotte, should
they not also be prescribed in the North? And to that question also a federal judge,
ruling in a San Francisco case, has returned an affirmative answer.

San Francisco has a larger measure of integration probably thanmost Northern
cities. Nevertheless de facto segregationthe segregation arising not from for-
mal decisions to divide the races as in the South, but from other causes, pre-
sumed to be social and demographichas long been an issue in San Francisco. In
1902. the NAACP filed suit against the school board, charging it with "affording,
operating, and maintaining a racially segregated school system within the San
Francisco Unified School District, contrary to and in violation of the equal pro-



teetion and due process clause of the Fourteenth AmLndment of the Constitution
of the United States." As John Kaplan has written :

"The history of this suit is a short and strange one. The Board of Education
retained for its defense a distinguished local attorney, Joseph Alioto [now the
mayor], who was primarily an anti-trust specialist. Alioto started discovery pro-
ceedings and the heart seemed to go out of the plaintiffs.

"In any case, after admitting in depositions that' the Board had no intention to
produce a condition of racial imbalance ; that it took no steps to bring about
such a condition ; that its lines were not drawn for the purpose of creating or
maintaining racial imbalance ; that there was no gerrymandering ; and finally
that the Board was under no obligation to relieve the situation by transporting
students from their neighborhoods to other districts, the plaintiffs' attorney al-
lowed the suit to be dismissed for want of prosecution on December 2, 1964."

It was assumed that this disposed of the legal issue. Meanwhile the San Fran-
cisco school system continued to struggle with the problem. After a long series of
censuses, disputes, and studies, the school board proposed to set up two new inte-
grated complexes, using transportation to integrate, one North and one South o2
Golden Gate Park. They were to open in 1970. When, however, one was postponed
because of money problems, suit was brought once again by integration-minded
parents, this time charging de lure segregation on the ground that the school
board's failure to implement the two integrated school complexes amounted to nn
official act maintaining the schools in their presently segregated state.

Judge Stanley Weigel, before whom the matter was argued, very sensibly de
cided to wait for the Supreme Court's ruling in the Charlotte-Mecklenburg Cednty
case which, he and many others thought, might once and for all settle the question
of whether de facto segregation was no less unconstitutional than de lure seg-
regation. Although one may 'doubt from certain passages in the Charlotte-Meck-
lenburg decision that the Supreme Court did indeed mean to outlaw de facto
segregation, Judge Weigel seems to have decided that it did. "The law is settled."
he declared, "that school authorities violate the constitutional rights of children
by establishing school attendance boundary lines knowing that the result is to con-
tinue or increase substantial racial imbalance."

But in ordering the desegregation of the San Francisco schools by transpo ta-
tion, Judge Weigel did not simply rest the matter on de facto segregation ; he elan
listed acts of commission and omission which he believed amounted to de j ire
school segregation.

Now one can well imagine that a school board which does not or did ;lot
recently operate under state laws that required or permitted segregation could
nevertheless through covert actswhich are equally acts under state authority
foster segregation. it could, for example, change school -zone lines, so as to con-
fine black children to one school and permit white children to go to another
school. It could build schools and expand them so that they served an all-hlaek
or all-white population. It could permit a transfer policy whereby white chil .
drew could escape from black schools while bin do; could not. It could assign black
teachers to black schools and white teachers t.) white schools.

Judge Weigel charged all these things. The recorda record made by a liberal
school board. appointed by a liberal may, in a liberal city. with a black provident
of the school boarddoes not, in this layman's opinion, bear him out, unless one
is to argue that any action of a school board in construction policy or zone-setting
or teacher assignment that precedes a situation in which there are some almost
all-black schools (there were no all-black schools in San Francisco) and some
almost all-white schools (there were no all-white schools in San Francisco) can
be considered de jure segregation.

Under Judge Weigel's interpretation. there is no such thing as de facto segrega-
tion. All racial imbalance is the result of state actions, either taken or not taken.
If not taken. they should have been taken. De facto disappears as a category
requiring any less action than de lure.

This is the position of many lawyers who are arguing these varied cases. I have
described the San Francisco case because it led to a legal order requiring desegre-
gation by transportation of the largest Northern or Western system so far affected
by such an order. But massive desegregation had also been required by a disrtict
judge in Denver. who had then had his judgment limited by the Circuit Court of
Appeals. It is this Denver case that will become the first case on Northern or
Western de facto school segregationif we still allow the term some meaning
to be heard by the Supreme Court. What the Supreme Court will have to decide is
whether the historical difference between Charlotte and Denver permits Denver



or any other city to do any less than Charlotte has been required to do in order to
integrate its schools.

Simultaneously, Detroit and the surrounding counties and the state of Michigan
are under court order to come up with a plan that permits the desegregation of
the schoolchildren of Detroit by busing to the neighboring suburbs, and a federal
judge is moving toward the same result in Indianapolis. If the Supreme Court
should uphold the district judge's ruling In the Richmond case, it will then
similarly have to decide whether anything in the history or practices of Detroit
and Indianapolis justifies ordering less in these cities than has been ordered in
the city of Richmond.

The hardy band of civil-rights lawyers now glimpsesor glimpsed, before the
two latest appointments to the Supreme Courta complete victory, based on the
idea that there is no difference between de facto and de jure segregation, an idea
which is itself based on the larger idea that there is no difference between North
and South. What is imposed on the South must be imposed on the North. As
Ramsey Clark, a former Attorney-General of the United States, puts it, echoing a
widely shared view

"In fact, there is no de facto segregation. All segregation reflects some past
actions of our governments. The FHA itself required racially restrictive cove-
nants until 1948. But, that aside, the consequences of segregated schooling are
the same whatever the cause. Segregated schools are inherently unequal how-
ever they come to be and the law must prohibit them whatever the reason for
their existence."

In other words. whatever exists is the result of state action. If what exists is
wrong, state action must undo it. If segregated schools were not made so by
official decisions directly affecting the schools, then they were made so by other
ofilcial decisionsClark, for example, points to an FHA policy in effect until
1948that encouraged residential segregation. Behind this argument rests the
assumption, now part of the liberal creed, that racism in the North is different,
if at all, from racism in the South only in being more hypocritical. All segrega-
tion arises from the same evil causes, and all segregation must be struck down.
This is the position that many federal judges are now taking in the North
even if, as Judge Weigel did. they try to protect themselves by pointing to some
action by the school board that they think might make the situation de jure in
the earlier sense as well.

II

I believe that three questions are critical here. First, do basic human rights,
as guaranteed by the Constitution. require that the student population of every
school be racially balanced according to some specified proportion, and that no
school be permitted a black majority? Second, whether or not this is required
by the Constitution, is it the only way to improve the education of black children?
Third, whether or not this is required by the Constitution, and whether or not
it improves the education of black children, is it the only way to improve 'rela-
tions between the races?

These questions are in practice closely linked. What the Court decides is con-
stitutional is very much affected by what it thinks is good for the nation. If it
thinks that the education of black children can only be improved in schools with
black minorities, it will be very much inclined to see situations in which there
are schools with black majorities as unconstitutional. If it thinks race relations
can only be improved if all children attend schools which are racially balanced,
it will be inclined to find constitutional a requirement to have racial balance.

This is not to say that the courts do not need authority in the Constitution
for what they decide. But this authority is broad indeed and it depends on a
doctrine of .judicial restraintwhich has not been characteristic of the Supreme
Court and subordinate federal courts in recent yearsto limit judges in demand-
ing what they thin!: is right as well as what they believe to be within the Consti-
tution. Indeed. it was in part because the Supreme Court believed that Negro
children were being deprived educationally that it ruled as it did in Brown. They
were being deprived because the schools were very far from "separate and equal."
But even'if they were "equal," their being "separate" would have been sufficient
to make them unconstitutional "To separate them from others of similar age
and qualifications simply because of their race generates a feeling of inferiority
as fo their race and status in the community that may affect their hearts and
minds in a way unlikely ever to be undone,"

While much has been made of the point that the Court ruled as it did because
of the evidence and views of social scientists as to the effects of segregation on
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the capacity of black children to lerrn. the fact is that the basis of the decision
was that distinctiohs by race had no place in American law and public practice,
neither in the schools, nor, as subsequent rulings asserted, in any other area,
whether in waiting rooms or golf courses. This was clearly a matter of tne "equal
protection of the laws." It was more problematic as to what should be done to
insure the "equal protection of the laws" when such protection had been denied
for so long by dual school systems. But remedies were eventually agreed upon,
and the Court has continued to rule unanimously--as it did in Brownon these
remedies down through Swann v. Charlotte-Mecklenburg Board of Education.

Irevitably, however, the resulting increase in the freedom of black children
the freedom to attend the schools they wishedentailed a restriction on the free-
dom of others. In "freedom of choice," the freedom of a bite children was in no
way limited. In geographical zoning to achieve integral( n, it was limited, but no
more than that of black children. But in busing to distant schools], white children
were in effect being conscripted to create an environment which, it had been de-
cided, was required to provide equality of educational opportunity for black chil-
dren. It was perhaps one thing to do this when the whites in question were the
children or grandchildren of those who had deprived black children of their free-
dom in the past. But when a district judge in San Francisco ruled that not only
white children but Chinese children and Spanish-speaking children must be con-
scripted to create an environment which, he believed, would provide equality of
educational opportunity for black children, there was good red, an for wondering
whether "equal protection of the laws" was once again being violated, this time
from the other side.

We are engaged here in a great enterprise to determine what the "equal pro-
tection of the laws" should concretely mean in a multi-racial and multi-ethnic
society, and one in which various groups have suffered differing measures of dep-
rivation. The blacks have certainly suffered the most, but the Chinese have suf-
fered too, as have the Spanish-speaking groups, and some of the white ethnic
groups. is it "equal protection ef the laws" to prevent Chinese-American children
from attending nearby schools in their own community, conveniently adiacent to
the afternoon schools they also attend? Is it "equal protection of the la ws" to
keep Spanish-speaking children from attending school in which their numerical
dominance has led to bilingual classes and specially trained teachers? Can the
Constitution possibly mean that?

One understands that the people do not vote on what the Constitution means.
The judges decide. But it is one thing for the Constitution to say that. despit.,
how the majority feels, it must allow black children into the the public schools of
their choice: and it is quite another for the Constitution to say, in the words of
its interpreters, that some children, owning to their race or ethnic group alone,
may not be allowed to attend the schools of their choice. even if their choice has
nothing to do with the desire to discriminate racially. When, starting with the
first proposition, one ends up with the second, as one has in San Francisco, one
wonders if the Constitution can possibly have been interpreted correctly.

Again and again, reading the briefs and the transcripts and the analyses,
one finds the words "escape" and "flee." The whites must not escape. They
must not flee. Constitutional law often moves through strange and circuitous
paths, but perhaps the strangest yet has been the one whereby, beginning with
an effort to expand freedomno Negro child shall be excluded from any public
school because of his racethe law has ended up with as drastic a restriction
of freedom as we have seen in this country in recent years. No child, of any
race or group, may " escape" or "flee" the experience of integration. No school
district may facilitate such an escape. Nor may it even (in the Detroit decision)
fail to take action to close the loopholes permitting anyone to escape.

Let me suggest that, even though the civil-rights lawyers may feel that in
advocating measures like these they are in the direct line of Brown, something
very peculiar has happened when the main import of an argument changes
from an effort, to expand freedom to an effort to restrict freedom. Admittedly
the first effort concerned the freedom of blacks, the second in large measure
concerns the freedom of white. (but not entirely, as we have seen from the
many instances in the South where blacks have resisted the elimination of
black schools, and in the North where they have fought for community-controlled
schools). Nevertheless, the tone of civil-rights cases has turned from one in
whieli the main note is the expansion of freedom, into one in which the main
note is the imposition of restrictions. It is ironic to read in Judge Stanley
Weigel's decision, following which eve: j child in the San Francisco elementary
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schools was placed in one of four ethnic or racial categories and made subject
to transportation to provide an average mix of each in every school, an approving
quotation from Judge Skelly Wright :

The problem of changing a people's mores, particularly those with an emo-
tional overlay, is not to be taken lightly, It is a problem which will require
the utmost patience, understanding, generosity, and forbearance from all of
us, of whatever race. But the principle is that we are, all of us. freeborn
Americans, with a right to make our way, unfettered by sanctions imposed
by man because of the work of God.

That was the language of 1950. One finds very little "patience, understanding,"
etc., in Judge Weigel's own decision, which required the San Francisco School
District to prepare a plan to meet the following objectives :

"Full integration of all public elementary schools so that the ratio of black
children to whiLe children will then be and thereafter continue to be substan-
tially the same in each school. To accomplish these objectives the plans mayinclude:,

"(a) Use of non-discriminatory busing if, as appears now to be clear,
at least some busing will he necessary for compliance with the law.

"(b) Changing attendance zones whenever necessary to head off racial
segregation."

"According to Judge Weigel, the law even requires :
"Avoidance of the use of tracking systems or other educational techniques

or innovations without provision for safeguard against racial segregation as aconsequence."
Can all this be in the Constitution too?
A second issue that world seem to have some constitutional hearing is whether

those who are to provide the children for a minority black environment are
being conscripted only on the basis of income. The prosperous and the rich can
avail themselves of private schooling. or they can "flee" to the suburbs. And if
the Richmond and Detroit rulings should be sustained, making it impossible
to "escape" by going to the suburbs, the class character of the decisions would
become even more pronounced. For while many working-class and lower-middle
class people can afford to live in suburbs, very few can afford the costs ofprivate education.

Some observers have pointed out that leading advocates of transportation for
integrationjournalists. political figures, and judgesthemselves send their
children to privatac schools which escape the consequences of these legal deci-
sions. But even without being ad honzinen, one may raise a moral question
if the judges who are imposing such decisions, the lawyers who argue for
them (including brilliant young lawyers from the best law schools employed
by federal poverty funds to do the arguing), would not themselves send theeir
children to the schools their decisions bring into being, how can they insist that
others poorer and less mobile than they are do so? Clearly those not subject to
a certain condition are insisting that others submit themselves to it, which
offends the basic rule of morality in both the Jewish and Christian traditions.
I assume there must be a place for this rule in the Constitution.

A key constitutional question with which the Supreme Court will now finally
have to do deal is whether de facto segregation is really different from de jure
segregation, and if so, whether lesser remedies can be requit,,1 to eradicate it.Is there really a meaningful difference between a 100 per-cent black school
under a law that prohibits blacks from going to school with whites, and a 100
per-cent black school that is created by residential segregation? The question
has become even subtler:, is then s difference between a majority b;ack school
in a city which once had dc jure segregation, and such a school in a city which
did not? I believe that the answer to the second question is "No." But 'n the first
ease the distinction was meaningful when the Supreme Court handed down
Brown and is meaningful today. In the de facto situation, to begin with, not
all schools are 100 per cent segregated. Indeed, none may he. A 'hild's observa-
tion alone may demonstrate that there arc many opportunities to attend inte-
grated schools. The family may have an opportunity to move. the city may have
open enrollment, it may have a voluntary city-to-suburb busing program. The
child may conclude that if one's parents wished, one could attend another school,
or that one could if one lived in another neighborhoodnot all are inaccessible
economically or because of discriminationor could conclude that the presence of
a few whites indicated that the school was not segregated,



Admittedly social perception is a complicated thing. The child in a 100 per-cent
black school as a result of residential concentration and strict zoning may see
his situation as identical to that of a child in a 100 per-cent black school because
of state law requiring separation of the races. But the fact is that a black child
in a school more than 47 per-cent black (the San F rancisco definition of "segrega-
tion") may also see himself as unfairly deprived. Or any black child at all, in
view of his history, and the currently prevailing interpretation of his position,
even if he is the only black child in a white school, may so conclude. Perception
is not only based on reqlity, a reality which to me makes the de facto segregated
school a very different, :hing froin the dc jure segregated school. Perception can
turn the lovely campuses of the West Coast into "jr is" which confine young
people, and can turn those incarcerated by courts for any crime into political
prisoners. If we feel a perception is wrong, one of our duties is to try to correct
it. rather than to assume that the perception of being a victim must alone dictate
the action to be taken. False perceptions are to be responded to sympathetically,
but not as if they were true.

If one finds segregation of apparently de facto origin, what is the proper
remedy?

In some cases, one can show that it is not really de facto by pointing to actions
that the school board took with a segregatory intentfor example, changing a
school-zone line when blacks moved into an area to keep a school all or mostly
black or another one all or mostly white. I do not think this was demonstrated
in the case of San Francisco, but it was the crucial issue in the first Northern
school desegregation case, that of New Rochelle, which was never reviewed by
the Supreme Court, and in Pontiac, 'Michigan, and for some schools in Denver.
In districts with a hundred or more schools and a long history, with perhaps
scores of school-zone nines changed every year, it would be unlikely if one could
not come up with some cases that seemed to show this. Sometimes it was done
under pressure of local white parents. Finding this, a court might require some-
thing as simple as that the zone line be changed back (this. of course, by the
time it came to court would hardly matter since the black residential area would
almost certainly have expanded and both zone lines would probably be ir-
relevant). Or it might require that no zone line be set in the future which
had the effect of maintaining segregation. Or that no parental wishes of this
sort be taken into account. In cases where segregatory zone lines were com-
monly or regularly set (Pontiac) more radical relief would be more appropriate.

But there is a basic and troubling question here. School boards are either
elected, or appointed by elected officials. They are thus directly or indirectly
responsible to citizens. One can well understand the constitutional doctrine
which asserts that no elected or appointed board, no governmental official,
may deny constitutional rightse.g., allowing a Communist to speak in a school
buildingregardless of the wishes of its constituency. But in the case of school-
ing and school-zone boundary-setting, a host of issues is involved : convenience
of access, quality of building, assumed quality of teaching staff. racial com-
position of students. etc. A board is subject to a hundred influences in making
such a decision. Tt is not as simple a matter as proving this Communist was not
allowed to speak because of mass pressure. Nor is the motivation of parents
and boards ever unmixed.

In Boston, the school board opened a new school in a black section. It tried
to save the state aid that would be lost if it did not take some action to desegre-
gate, and it zoned children living at some distance away into the new school.
The white parents protested and eventually the board succumbed to their
pressure and allowed them to send their children to their old nearby schools.
To the minds of most enforcers of school desegregation, state and national. the
board condemned itself for a segregatory act. One of the things the boycotting
parent~ said was that they were afraid their children would get "eaten up
going through the area they had to traverse in order to get to school. Who is to
say tbst this was pure fantasy, in the conditions of the modern city, and that
what he white parents really meant was that they did not want their children
to go to a mostly black school? It is this kind of determination on the intent
and effect of hundreds of school-board decisions that judges are now required
to make. When one reads cases such as those in Indianapolis, Detroit, and else
where, the mind reels with the complexity of numerous school-zoning and con-
struction decisions. Briefs, hearing transcripts, exhibits run to thousands of
pages. And at least one conclusion that this reader comes to is that no judge
can or ought to have to make decisions on such issues, and the chances are

1
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that whatever decision he makes will be based on inadequately analyzed
information.

Is it the lawand, not being a lawyer, I do not knowthat if a segregatory
intent plays any part in school decisions, then every measure of relief,-no matter
how extensive, is justified? If so, from a non-legal point of view it seems odd
that one uncertain act with an uncertain effect on the social and racial patterns
of an entire city should justify massive measures to reconstruct a school system.

Perhaps the most serious constitutional issue in a line of cases erasing the
distinction between de lure and de facto segregation and also erasing the politi-
cal boundaries between school districts in order to achieve a racial balance in
which every black student is in a minority in every school (and presumably,
as the cases develop, every Spanish-speaking student, and so on), is that all
this makes impossible one kind of organization that a democratic society may
wish to chootre for its schools: the kind of organization in which the schools are
the expression of a geographically defined community of small scale and regu-
lated in accordance with the democratically expressed viers of that community.
Th:s. is the point Alexander Bickel has argued so forcefully. We have had a good
deal of discussion in recent years of "decentralization," "community control,"
and "parental control" of schools. There were reasons for "cominuaity control"
long before the issue exploded in New York in the late 1960's, and there were
reasons for "parental control" long before the educational voucher scheme was
proposed. Now the new line of eases makes the school ever more distant from
the community in which it is located and from the parents who send their
children to it.

While busing schemes vary, in some, children from a number of different areas
are sent to a single school and children from one area are sent to a number of
schools. It becomes hard for parental or community concerns to be exercised
on the particular school to which one's children go. Thus. in San Francisco, in
the Mission district, owing to the effective work of the Mission Coalition (an
Alinsky-style community organization), the local community has considerable
influence on public programs in the area. With a wide base of membership, this
organization can help determine what is more effective in the local schools. But
if it wants to create an atmosphere in the school beat suited to the education
of Spanish-speaking children, what sense does this make when the schools are
filled with children from distant areas? And how can it influence the educa-
tion the Mission children receive in the distant schools to which many of them
are now sent?

In effect, the new line of cases gives enormous control to central school bureauc-
racies, who will make decisions subject only to the courts and the federal
government on the one hand, and the mass opinion of a large area dominated
by the inevitable slogans which can cicate majorities on the other. Clearly
this is one way of reducing the influence of people over their own environment
and the::* own fate. I believe indeed that the worst effect of the current crisis
is that Ade already reduced to frustration by their inability to affect a com-
plex society and a government moving in ways many of them find incomprehen-
sible and tiodesirable, must now see one of the last areas of local influence
taken from them in order to achieve a single goal, that of racial balance.

The one reason for community control that has recently been considered most
persuasive is that the inadequate education of black children may be improved
under a greater measure of black community control. This may or may not
be the case, but I believe that all people, black and white, have the right to
control as much of their lives as is possible in a complex society, and the schools
are very likely the only major function of government which would not suffer
and might even benefit from a greater measure of local control. In education,
there are few "economies of scale." It has always Peewit fantastic that educa-
tors, in proposing "complexes" for 20,000 elementary-school children for pur-
poses of desegregation, could also argue that schools of that size would also be
more "efficient." Interestingly, lawyers and judges, in their effort to find de jure
segregatory intent intent in the acts of Northern school boards, will sometimes
claim that schools were deliberately made small to lessen the chances of inte-
gration. Thos in Detroit, one charge against the school board, accepted by
Judge Roth, was that the board built small schools of 300 in order to contain
the population and make desegregation more difficult. Paul Goodman and many
others would argue that oven schools of 300 are probably too large. In San
Fraacism on the other .nd, the argument was that schools were expanded
to "contain" the black anti white population, The Detroit judge, it seems, would
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have preferred the large San Francisco schools, and the Can Francisco judge
would have Freferred the small Detroit schools, if one takes their arguments

kt

at face value. But one may be allowed to suspect that if the situations had been
reversed, they would still both have found "de jure" segregation in their
respective cities.

One consequence of this transfer of power to the center when one transports
for racial balance is that there is no local perssure to build a school to serve a
local population, since one cannot know what the effect of any local school will
be. Thus all decisions on school building revert to the hands of the central school
authorities, only affected, as I have already pointed out, by judges and the federal
government on the one hand, and a mass opinion unrelated to local district needs

t on the other. I am skeptical as to whether this will improve school-construction
policies. Federal civil-rights agencies and judges have not as yet shown them,
selves very perceptive in their criticism of local school-construction policies. One
piece of evidence of de jure segregation, cited by the San Francisco judge. was
the building of a new school in Hunter's Point. a black area. The school authorities
had resisted building there. The local people insisted on a new school. Just about
everyone who supports desegregation in San Fmacisco supported the local people.
even though they 'view that the school would be segregated. The local NAACP also
supported the building of the new school. The judge, in his decision, cited the
building of this school as a sign of the "segregatory" policies of the San Francisco
school authorities. To the judge, the black people of Hunter's Point were being
"contained," when they should have been sent off elsewhere, leaving their own
area devoid of schools (or perhaps any other facilities). But for the people of
the area who demanded the school, they were being served. That their school
would be. to a federal judge's mind, "segregated" did not seem to them a good
reason for all city facilities to be built only in white or Spanish-speaking or
Chinese areas.

The attempt of judges and civil-rights lawyers to argue that this or that school.
was built to be "segregated" for whites or blacks is in any case often naive. Tne
dynamics of population movements in the cities have been too rapid (the ',tack
population of San Francisco increased from 5,000 in 1940 to 96,000 in 197G) and
the process of school-building too slow, for any such intention to be easily demon-
strated or realized in Northern cities. One of the schools cited in the can Fran-
cisco ease as "segregated" black (64 per-cent black in 1964), had been cited as
recently as 1997 in the Civil Rights Commission's report on Racial Isolation in
the Public St:boo II as having been built in order to foster the "segregation" of
whites, since it had opened in 1954 with a student body that was almost all white.
Presumably, at least for the intervening period, it must have been integrated.

The crucial point is:: do federal courts have the right to impose a school policy
that would deprive local communities and groups, white and black, of power over
their schools? Some of them seem quite sure that they do. Judge Roth in Detroit
is critical of the blacks of that city for contributing to what he considers "seg-
regation" by demanding black principals and teachers :

"In the most realistic sense, if fault or blame is to be Pound it is that of the
community as a whole, including of course the black components. We need not
minimize the effect of the actions of federal, state, and local governmental officers
and agencies .. , to observe that blacks, like ethnic groups in the past, have tended
to separate from the larger group and associate together. The ghetto is a place
of confinement and a place of refuge. There is enough blame for everyone to
share."

We would all agree with Judge Roth that the ghetto must not be a place of
confinement and that everything possible must be done to make it as easy for
blacks to live where they wish as it is for anyone else. But why should it be
the duty or the right of the federal government and the federal judiciary to
destroy the ghetto as a place of refuge if that is whet some blacks want:
Judge Roth is trying to read into the Constitution the crude Americanizing :aid
homogenizing which is certainly one part of the American experience, but which
is just as certainly not the main way we in this country have responded to the
facts of a multi - ethnic society. The doctrines to which .Tudge Roth lends his
authority would deny net oul to blacks. but to :any' other grou. a right of
refuge which is quite properly theirs ill a umItietlinic society built on democratic
and pluralist principles.

I do not speak here of limiting what communities may freely choose to do
in order to integrate their schools. I speak only of the judicial insistence that
they must do certain things. Much busing for desegregation is engaged in by
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school boards independently of court decisions, because the board feeis this is
good for education ; or because it is under pressure from blacks and white
liberal citizens who demand such measures : or because it is required or is under
pressure to do so from state education authoritieswho, in the major Northern
and Western states, wid in particular Massachusetts, New York, Pennsylvania,
and California. require local school districts to eliminate racial imbalance de-
fined in various ways. More than 50 per-cent black is racial imbalance in Massa-
chusetts, and 15 per-cent more or less of each group in each school than the
proportion of that group in the entire distria is racial imbalance in California.
(It was on the basis of the 15 per-cent rule that more than 47 per-cent black
was considered segregated in San Francisco, for the proportion of black students
in the schools was 32 per cent.) Thus, the City of Berkeley has been transporting
its children to achieve integration for three years now, without any court or
federal action. Ith end& puts done the same. Many cities have implemented, inde-
pendently of court action, some degree of transportation for integration. Many
of these actions have been attacked in the courts from the other sidethat is, by
white parents charging that for racial reasons alone they were being assigned to
schools for from their homes, All these challenges have been struck down in the
courts, in spite of state laws (such as New York's) which declare transportation
for desegregation illegal. Interestingly enough, while the San Francisco school
board was under attack from one side for having failed to implement vne of its
integration-through-busing school complexes, it was under attack from the other
side for having implemented the one it had. It was of course the first of the two
attacks that was supported by the district judge.

It is not this kind of action-to-integrate--undertaken by elected school boards,
or by school boards appointed by elected officials, for educational or political
reasonsthat is under discussion here. Unless a political decision is clearly
unconstitutional it should stand. Indeed, it is very likely that decisions to achieve
racial balance taken by school boards not under judicial or federal order but
because the political forces in that district demand it, have better effects than
those undertaken under court order by resentful school 'administrations. In the
first ease, the methods of ,redueing racial imbalance have been worked out
through the processes of political give-and-take, the community and teachers
and administrators have been prepared for the change by the political process,
the parents who oppose it have lost in what they themselves consider a fair
fight. The characteristics of judge4mposed decisions are quite different.

III
There is, then, considerable room for doubt as to whether the Constitution

actually mandates a system whereby every school shall have a black minority
and no school shall have a black majority. Nevertheless present-day judges, with
whom the doctrine of judicial restraint is not especially popular, seem able to
find constitutional warrant for whatever policies they feel are best for the society.
And so we conic to the other crucial questions raised by the new line of cases :
Is school desegregation the only way to improve the education of black children
and/or the relations between the races?

Without rehearing the terrible facts in detail, we know that blacks finish high
school in the North three or more years behind whites in achievement. We also
know with fair confidence that this huge gap is not caused by differential ex-
penditures of mon y. Just about as much il spent on predominantly black schools
outside the South as on predominantly white ones. Classes in black schools will
ofter. lie smaller than classes in white onesbecause the black schools tend to be
located in old areas with many school buildings, while white schools tend to be
in newer areas with fewer and more crowded school buildings. Blacks will often
have more professional personnel assigned, owing to various federal and other
Programs. There are, to be sure, lower teacher salaries in the predominantly
black schools, because they usually have younger teachers with less seniority
and fewer degrees. Anyor e who believes this is a serious disadvantage for a
teacher has a faith in experience and degrees which is justified by no known
evidence. (It is quite true that the big cities spend much less on their schools,
white and black, than the surrounding suburban areas, which are almost entirely
white. Regardless of the fact that spending more is unlikely to do much to im-
prove educationit tends mostly to improve teachers' salaries and fringe bene-
fitsit is quite unconscionable that more pulaie money should be spent on the
education of those from nrosperous backgrounds than on those from poorer fami-
lies. But this is quite separate from the issue of whether within present school



districts less is spent on the education of black children, and whether spending
more would reduce the gap in achievement.)

If money is not the decisive element in the gap between white and black, what
is? In 1966 the Coleman report on Equality of Educational Opportunity reviewed
the achievement of hundreds of thousands of American school children, black and
white, and related it to social and economic background, to various factors within
the schools, and to integration. In 1967, another study, Racial Isolation in the
Public Schools, analyzed the effects of compensatory-education programs and re-
viewed the data on integration. Both studiesas well as subsequent experience
and researchsuggested that if anything could be counted on to affect the educa-
tion of black children, it was integration. However, the operative element was
not race but social class. The conclusion of the Coleman report still seems the
best statement of the case :

the apparent beneficial effect of a student body with a high proportion
of white students comes not from racial composition per se, but from the better
educational background and higher educational aspirations that are, on the aver-
age, found among white students."

On the other hand, if such integration did have an effect, it was not very great.
The most intense reanalysis of Coleman's data concludes :

"Our findings on the school racial composition issue, then, are mixed . . . the
initial Equality of Educational Opportunity survey overstressed the impact of
school social class.... When the issue is probed at grade 6, a small independent
effect of schools' racial composition appeared, but its significance for educational
policy seems slight."

The study of these issues has reached a Talmudic complexity. The finding that
integration of different socioeconomic groups favors the achievement of lower
socioeconomic groups apparently stands up, but the effect is not large. One thing,
however, does seem clear : integrating the hapless and generally lower-income
whites of the central city with lower-income blacks, particularly under conditions
of resentment ani conflict, as in San Francisco, is likely to achieve nothing, in
educational terms.

In San Francisco, the number of children enrolled in elementary schools
dropped 6,519 against a projected drop of 1,508 (a 13 per cent decline against a
projected 3 per cent decline) in response to Judge Weigel's decision. The junior-
high-school enrollment, not yet subjected to full-scale busing, declined only 1
per cent, and high-school enrollment remained the same. In Pasadena, California,
there was a 22 per cent drop in the number of white students in the school system
between 1969before court-imposed busingand 1971. In Norfolk, Virginia,
court-imposed busing brought a drop of 20 per cent. If, as seems probable, it is
the somewhat better-off and more mobile who leave the public-school system
when busing is imposed, the effect on the achievement of black children is further
reduced.

It is in response to such facts as these and in the light of such findings as
Coleman's that judges in Detroit and Indianapolis and elsewhere now call for
combining the central city v ad the subnrh into unified school districts. But if
this elaborate reorganizatiod. of the schools is being undertaken so that the
presumed achievement- raising effect of socioeconomic integration may occur,
we are likely to be cruelly disappointed. There is little if any encouragement to
be derived from studies published and unpublished, of voluntary busing pro-
grams even though such busing takes place under the most favorable circum-
stances (with motivated volunteers, from motivated families, and with schools
acting freely and enthusiastically.) Indeed, much integration through trans-
portation has been so disappointing in terms of raising achievement that it may
well lead to a revaluation of the earlier research whose somewhat tenuous
results raised what begin to look like false hopes to the educational effects of
socioeconomic integration.

Iv

There is yet a final argument. One will hear it in Berkele v, which underwent
full desegregation by busing three years ago, and which has seen a particular
reduction of the white-black achievement gap. The argument is that school
integration will improve relations between the races and that in view of the
extremity of interracial tensions in this country, anything that improves these

4 David K. Cohen, Thomas F. Pettigrew. and Robert S. Riley. "Race and the Outcomes of
Schooling," in Frederick Mosteller aed Daniel P. Moynihan, eds., On Equality of Educa-
tional Opportunity, Random House, 546 pp., 115.00.



relations must be done. In Berkeley, a liberal community with an elected school
board which voluntarily introduced transportation for racial balance and was
not turned out for doing so, one can perhaps make this argument. But race
relations are not ideal even in Berkeley, as Senator Monde le's committee dis-
covered last year when it conducted hearings there on the most successful
American case of racial balance through transportation.

The Mondale committee discovered, for example, that after the schools were
fully integrated, a special program for blacksBlack Housewas established
at the high-school level from which non-black students and teachers were ex-
cluded. (Berkeley High School, the o'ly one in the city, has alwo7s been inte-
grated.) The committee discovered, when it spoke to studentsselected, one as-
sumes, by the school authorities because they would give the best picture of in-
tegrationthat students of different groups had little to do with one another.
The black president of the senior class said : '. . . the only true existence of in-
tegration of Berkeley High is in the hallways when the bell rang everybody, you
know, pass [sic] through the hallways, that is the only tine I see true integration
in Berkeley High." Senator Brooke probed deeper. Since the young man was black
and a majority of his classmates were white, had they not voted for him? "The
whites didn't even participate in voting. . . . They felt the student government
was a farce." (The opposing candidate was also black.) What about social ac-
tivities? "Like we have dances, if there is a good turnout you see two or three
whites at the dances. . . ." Intramural sports? "The basketball team is pretty
integrated, the crew team is mainly white, soccer team mainly white, tennis team
mainly white." Did this mean, Senator Brooke asked, "that blacks don't go out for
these teams that are white and whites don't go out for those teams that are all
black?" The class president guessed that "whites like to play tennis and blacks
like to play basketball better." Still, he did think integration was a good idea, as
did a Japanese girl who told the Senators: "I think like the Asian kids at Berke-
ley High go around with Asian kids "

A Chicano student testified:
"I think the integration plan is working, started to work in junior high, it is

different levels, the sixth graders go up to seventh grade now. I think now the
Chicanos and blacks, they do hang around in groups. Usually some don't, I admit,
like I myself hang around with all Chicanos but I am not prejudiced. I do it be-
cause I grew up with them, because they were my school buddies when there were
segregated schools."

A black girl in elementary school said : "About integration, I don't think it is too
integrated, but it is pretty well integrated. I have a lot of white friends. . . ."
She lives in an integrated neighborhood. A white girl from the high school
testified :

"Integration, ideally, as far as I can see it isn't working. I mean like as far as
everybody doing things together . . . I have one class where there are only two
whites in it, I being one of them, you know like I don't have any problems there,
but outside . . . th other blacks] we just do different things. I cm not inter-
ested in games. I couldn't care less. I don't know anything about Berkeley as far
as the athletics go. . . . I wear very short skirts and walking down the halls I
get hassled enough by all the black Dukes, you know. . . ."

Senator Brooke was surprised she wasn't hassled by the white boys too and
suggested that they might use a different technique.

This is about the most positive report one can make on school integration.
Why should anyone be surprised? There is a good deal of hanging around in
groups, and there is some contact across racial lines, but the groups seem to
have different interests and different social styles. The younger children have
more in common than the older ones. It would be hard to say whether this com-
monalty of interest will continue through high schoola popular Berkeley
theoryor whether differences will assert themselves as the children grow older
even though they were exposed to integration earlier than those now in high
school. In other communities which have been studied, black children who are
bused tend to become more anti-white than those who are not bused. One can
think of a number of reasons for this.

If, then, the judges are moving toward a forcible reorganization of American
education because they believe this will improve relations between the races,
they are acting neither on evidence nor on experience but on faith. And in so
acting on faith they are pushing against many legitimate interests : the interest
in using tax money for education rather than transportation; the interest of the
working and lower-middle classes in attending schools near their homes; the
interest of all groups, including black groups, in developing some measure of con-
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trol over the institutions which affect their lives ; the interest of all people in
retaining freedom of choice wherever this is possible.

There is unfortunately a widespread feeling, strong among liberals who have
fought so long against the evil of racial segregation. that to stop nowbefore
busing and expanded sechool districts are imposed on every city in the country
would be to betray the struggle for an integrated society. They are quite wrong.
They have been misled by the professionals and specialistsin this instance, the
government officials; the civil-rights lawyers, and the judgesas to what integra-
tion truly demands, and how it is coming about. Professionals and specialists
inevitably overreach themselves. and there is no exception here.

It would be a terrible error to consider opposition to the recent judicial deci-
sions on school integration as a betrayal of the promise of Brown. The promise
of Brown is being realized. Black children may not be denied admittance to any
school on account of their race (except for the cases in which courts and federal
officials insist that they are to be denied admittance to schools with a black
ni.ljority simply because they are black). The school systems of the South are
desegregated. But more than that, integration in general has made enormous
advances since 1954. It has been advanced by the hundreds of thousands of blacks
in Northern and Western colleges. It has been advanced by the hundreds of
thousands of blacks who have moved into professional and white-collar jobs in
government, in the universities, in the school systems, in business. It has been
advanced by the steady rise in black income which offers many blacks the op-
portunity to live in integrated areas. Most significantly, it has been advanced
because millions of blacks now votein the South as well as the Northand
because hundreds of blacks have been elected to school committees, city court-
ells. state legislatures, the Congress. This is what is creating an integrated so-
ciety in the United States.

We are far frond this necessary and desirable goal. It would be a tragedy if
the progress we made in achieving integration in the 1960's were not continued
through the 70's. We can now foresee within a reasonable time the closing of
many gaps between white and black. But I doubt that mandatory transportation
of schoolchildren for integration will advance this process.

For, so far as the schools in particular are concerned, the increase in blackpolitical power means that blackslike all other groupscan now negotiate. on
the basis of their own power, and to the extent of their own power, over what
Rind of school systems should exist, and involving what measure of transporta-
tion and racial balance. In the varied settings nf American life there will be
many different answers to these questions. What Berkeley has done is not what
New York City has done, and there is no reason why it should be. But everywhere
black political power is present and contr; luting to the development of solutions.

There is a third path for liberals now agonized between the steady impositionof racial and ethnic group quotas on every school in the countrya path of
pointlessly expensive and destructive homogenizationand surrender to the
South. It is a perfectly sound American path, one which assumes that groups are
different and will have their own interests and orientations, but which insists
that no one be penalized because of group membership, and that a common base
of experience be demanded of all Americans. It is the path that made possible
the growth of the parochial schools, not as a challenge to a common American
society, but as one variant within it. It is a path that, to my mind, legitimizes
such developments as community control of schools and educational voucherspermitting the free choice of schools. There are as many problems in working
out the details of this path as of the other two. but it has one thing to commend
it as against the other two:, it expands individual freedom, rather than restrictsit.

One understands that the Constitution sets limits to the process of negotiation
and bargaining even in a multi-racial .and multi-ethnic setting. But the judges
have gone far beyond what the Constitution can reasonably be thought to allow or
require in the operation of this complex process. The judges should now stand
back. and allow the forces of political democracy in a pluralist society to do theirproper work.

Mr. Pouc. Mr. O'Hara, would the liv gunge you suggested to the
committee prohibit a Federal court from requiring pairing of several
schools? You mentioned that there were several elementary schools in
your area for grades one through six. What if Federal courts were to
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make one of those schools the first grade and another school the second
grade, and so on ?

Mr. O'IIARA. The reason I haven't proposed a formal amendment is
that I have been taking a position that the Constitution does not now
require the result that is reached in Swann and I hope we will get
cla fication on that.

But the language I proposed for consideration of the committee
would forbid the court from requiring pairing, if in the elementary
schools of that system there was a racially nondiscriminatory attend-
ance pattern set up.

If the school system wanted to go beyond that and paired, they
would not be forbidden to do so under my proposed language. But
they could not be required to do so.

Mr. Pom. In my hypothetical the court would also be drawing non-
discriminatory attendance zones but they would be larger ones.

Mr. O'HARA. My proposal would simply say no school system which
assigns students on the basis of racially nondiscriminatory racial at-
tendance area may be required to adopt any more. You say could they
change the neighborhood system? I would say no. The purport of my
amendment, and perhaps it isn't worded perfectly, is that if they have
a neighborhood attendance system that is truly color blind and racially
non-discriminatory, they can't be required to do anything to change
that system in ,ny way.

Mr. Pom. Thank you, Mr. O'Hara.
Mr. HuNo az. We thank you very much.
The next witness is Congressman John D. Dingell of Michigan.

STATEMENT OF HON. JOHN D. DINGELL, A U.S. REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. DINGELL. Mr. Chairman, I brought before the committee for
edification of members thereof a box full of correspondence and peti-
tions that I received on this subject from my constituents.

I would advise the Chair that the correspondence is uniformly op-
posed to the concept of enforced busing to achieve racial balance in
schools.

Mr. JAcons. Mr. Chairman, can we have the gentleman read those
into the record?

Mr. DINGELL. I would be glad to if you wish.
I would offer them if the Chair desired.
Mr. HUNOATE. The Chair would have the gentleman offer them as

exhibits for our files. Could you describe the dimensions of your box
there?

Mr. DINGELL. The box is approximately 16 by n by 12 inches.
Mr. HUNOATE. Thank you very much.
We appreciate that evidence of considerable concern from your dis-

trict on this problem.
Mr. DrNoEr.L. For the Chairman. I am a Member of Congress from

the 16th Congressional District of Michigan. I have before you a pre-
pared statement which I am sure the membership of your committee
is aware of. I will, because of the time limitations imposed on the
committee, not read it.

80-449-72-33



Mr. HIINGATE. Without objection the prepared statement will be
made a part of the record at this point.

(The statement referred to follows:)

STATEMENT OF HON. JOHN D. DINGELL, A U.S. REPRESENTATIVE IN CONGRESS FROM
THE STATE OF MICHIGAN

Mr. Chairman, I am most grateful to you and the members of the Committe
on the Judiciary for this opportunity to give testimony on the subject of court-
ordered busing of school children, and the related issue of court-ordered merger
of school districts, which are flowing from school segregation suits in different
part of the United States.

For a long time we in this country have been afflicted with many problems
which arose because of the denial of equal opportunity to all our citizens in many
areas of our national life. One of the most difficult of these problems is that
of achieving equality of education for all our children.

For generation upon generation black children in many parts of this Nation
were denied fundamental decency and justice by being required to attend entirely
segregated schools and in many instances they were compelled to ride long
distances past superior schools which had been reserved for white children. I
opposed that vicious practice for several reasons including the fact that the
Constitution did not allow for children to be assigned to schools on the basis of
race, creed or color.

Of late there has been initiated a program of court-enforced busing again
based on color. Pursuant to this program, hundreds of thousands of our young
peopleboth black and white are being bused to s' pools distant from their
home to achieve a particular racial composition in schools, a practice which is
of dubious merit educationally and highly questionable insofar as my reading cf
the Constitution is concerned.

To my mind assigning a child to a particular public school on the basis of race
to achieve an all-black or an all-white schoola practice which was outlawed in
Brown vs. The Board of Educationis no less wrong than forcing a child to go
to school at a place distant from his or her home to achieve a still different racial
complexion in our public school system.

Time unnecessarily spent riding a bus does not contribute to a child's educa
tion in any meaningful fashion. In fact, excessive time spent riding a bus im-
poses a substantial burden on a child's comfort and well-being.

The economics of busing also tend to deny children an opportunity to enjoy
high quality educational opportunities by diverting funds from the classroom to
the streets and highways of our cities and countryside. As an example of the
substantial costs involved, I cite one plan which is pending before the Federal
court in Detroit involving the busing of many thousands of school children in
the Detroit metropolitan area at a cost of something like $21 million a year. I
think it is interesting to note that the Detroit school system has a deficit this
year of something approaching $20 million. The quality of education offered in
the Detroit public schools is not as high as it should be in large part because
of the lack of adequate funds. Does it make any sense to require an alrerdy
under-funded school system to divert funds into a program of wholesale busing?
I do not believe that it does.

Proposed Constitutional amendments on the subject of busing abound. Apart
from the traditional approach of the Congress that the Constitution should not
be turned into a book of statutes. there is strong reason to recognize that the
proposed amendments pending before this Committee do not directly meet the
problem of enforced busing to achieve specific racial balances in our public
schools. In fact. some of these amendments would actually have us retrogress
towards policies and practices that our Nation has wisely abandoned. Indeed it
is fair to say that most, if not all, of them do not meet the problem of enforced
merger of school districtssomething which looms in the Detroit case and some-
thing which is most offensive to my constituents and I am sure to constituents
of many other Members of the Congress.

It also should be noted that the process of amending the Constitution is lengthy
and complicated. First, the proposed amendment must be approved by a two-
thirds vote in the Howie and in the Senate. It thea must be ratified by three
quarters of the States. The State ratification process can take as long as seven
years. Thus, it is clear that a Constitutional amendment would not meet in
a timely fashion. the problem of enforced school busing and merger which is very



much with us here and now. The period of time involved in the amendment
procedure is so long that the people's will would not be given recognition in time
to prevent the full implementation throughout the nation of an unwise and an
unnecessary course of action. Enforced busing and school district mergers will
not achieve the goal of providing full equality for all our people. Rather, I am
very much afraid that it will go far toward destroying any chance we have to
Preserve and improve our system of free public education.

The fact that public opinion polls indicate that an overwhelming majority
of Americansblack and whiteoppose enforced busing and school district
merger should indicate to this Committee that better means of resolving the
problem must be found if we are to expeditiously provide equal rights and high
quality education for all.

In a very real sense, the problem before this Committee today is not enforced
busing or merger of school districts but rather how best to provide full equality
of educational opportunity to all our children regardless of race, creed or color.

The resolution to this problem is not to be found in busing or in arbitrary
flixing of racial quotas. It does not lie in merger of school districts. As a matter
of facts it does not even lie in equality of educational opportunity itself but
rather in equality of the ri.sult 1/4,f the educational process. This last fact is some-
thing much overlooked and yet it is perhaps the most important point to be borne
in mind if the problem is to be properly and expeditiously resolved.

One of the tasks facing this Committee is how to achieve a resolution to the
matter legislatively and not by a Constitutional amendment.

The President has expressai doubt as to the wisdom of a Constitutional amend-
ment here. The Attorney General, the Secretary of Health, Education, and VL'el-
fare, the Vice President, the Majority and Minority Leaders of the Senate have
all expressed opposition to a Constitutional amendment. The Governc. of Michi-
gan has taken a similar stand.

Debate in the Senate in the past few weeks indicates with clarity that a legis-
lative resolution is possible if we utilize the powers of the Congress over the
jurisdiction of the courts.

I do not appear before this Committee to urge a setback in this Nation's
march toward full equality of opportunity in education. I appear rather to advo-
cate the best and most expeditious method to achieve that end and I believe that a
legislative approach is not only feasible but wise. As a result of studies of this
matter, Congressman James G. O'Hara (D-Mich.) and I have drafted and
introduced legislation, H.R. 13534, recognizing clearly the right of all our
children to equality of educational opportunity and guiding the courts in the
selection of remedies to achieve this goal. We have sought in this bill not only
to require the most expeditious way of achieving full equality of educational
opportunity for all our young people, but also to provide funds$5 billion a
yearto assist the hard-pressed school districts to move rapidly toward that
goal.

Briefly, our bill would bar any court from issuing an order requiring the
transportation of students or the merger of school districts as a means of elimi-
nating racial segregation in schools if the local school district has adopted
an approved plan assuring full equality of educational opportunity to all chil-
dren in that district. The bill provides that three quarters of the net additional
cost of implementing the plan will be paid by the Federal Government and one
quarter by the States or local school districts.

We in the Congress must not stand idly by while the effort goes forward to
achieve equality of educational opportunity for all our children. Rather, we in
the Congress must provide leadership which will allow that end to be accom-
plished with the least possible social disruption. We have the responsibility to see
to it that there are available effective and acceptable tools which can he wisely
utilized to achieve the end which we all desire. I believe that H.R. 13534 pro-
vides such tools and I strongly urge that this Committee report the measure
to the House for early action.

Jr.A Dixam.L. Mr, Chairman, I have tried in my statement to out-
line first of all my position of opposition to enforced busing and
enforced merger of school districts to achieve racial balance.

I pointed out in my statement that I regard the transportation of
young people to all black schools and all white schools equally vicious
and I regard it equally wasteful to transport children long distances

I
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to achieve any other racial balance and that has been consistently my
position during my time in the Congress of the United States.

I have given a great deal of thought to the alternatives before this
committee. I want to commend this committee and its chairman for
holding these hearings and for giving us an opportunity in the
Congress to go very carefully into the question of busing and enforced
merger of school districts to achieve racial balance in the schools.

The committee has before it a large number of constitutional amend-
ments. It has also a number of ieces of legislation before it. I am sure
the committee has before it H.R.H 13534 which was cosponsored by
my friend and colleague, Mr. O'Hara and myself on March 2.

This bill represents a very carefully drafted piece of legislation
whose purpose is to find us a way out of this thicket in which we
seem to have wandered, of requiring court enforced busing or merger
of school districts.

I think that we have before us possibly a series of alternatives, one
which would forbid further desegregation or which might take us back
to that unfortunate time previous to the Brown case.

We have also proposals which would restrict the capacity of Federal
courts to issue orders of this kind. I regard H.R. 13534 as perhaps the
best and the third alternative before this committee, and that is, an
attempt to guide the hands and ways of the courts into perhaps the
most expeditious and satisfactory conclusion to the cases before them.

The legislation simply says that, first of all, there is a statement of
findings, that we find that enforced busing and merger of school dis-
tricts has not been good because counterveiling rights and equities of
many children tend to be disregarded in that kind of action.

And that it affords the court a better alternative, that is, it affords it
a State or Federal plan, adequately funded, to achiore desegregation
of the public schools in the community.

It affords $5 billion a year and it requires 75 percent of the additional
costs to meet this desegregation plan shall be paid by the Federal Gov-
ernment. It says that where such a plan is in being, is approved, and
where there is adequate level of funding, there can be no court ordered
mergers or busing of school children to achieve racial balance.

In the course of affairs, Mr. Chairman, we sometimes tend to lose
sight of what our real goal and purposes are. Busing in the mind of
some has become a sort of sacred cow. Busing in the minds of others
has become a great evil. In fact, it is only a tool to achieve what the
court wanted to have in the Brown case and that is equality of educa-
tional opportunities for all of our children. The purposes of the bill
which you have before you. H.R. 13534, is simply to say that the court
has an additional option which is triggered in part by the action of
the community and in part by the Federal Government to assure that
there be the fullest equality of educational opportunity for all of our
children.

As you recall, the Brown case said that segregated school systems
were inherently inequal. The other cases have gone as far as to say
that there is a requirement that there be affirmative action to
desegregate.

I personally do not regard the last eases as being necessarily defini-
tive. I had a constitutional law professor who told us in my (lays in
law school that the courts tend to be quite flexible both in terms of
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establishing trends and also in terms of following or not following
previous decisions, and so forth.

What the Congress does here is to really guide the hands of the
court in achieving the best remedy.

What we really seek here is equality of educational opportunity
for all of our children and busing is simply a means toward that end.

In H.R. 13534 which is before you, Mr. Chairman, I have simply
sought to see to it that the mind and hands and feet of the courts of
the United States are guided into the pathways most appropriate to
achieve real educational opportunity.

I suspect that some of the more forceful and vigorous actions of
the court of late are related less to any determination that busing is
a desirable tool than to a simple recognition that matters have not
been going forward as we would have liked and the courts are feeling
that there is a great deal of frustration arising from the failure of
local school districts and communities to achieve real equality of
educational opportunity.

So, Mr. Chairman, the function of the bill is as I have briefly
outlined before you. It is my feeling the bill will afford an opportu-
nity for the courts to really come to the ultimate and which is sought
by all and that is equality of educational opportunity and which is
something that is not going to be achieved by busing or by enforced
school district merger, something which is displeasing to not only
my constituents but I am sure the constituents of each and every one
of us.

Yet, I think H.R. 13534 curries out the mandate to Congress that
we should by appropriate legislation enforce the equal protection of
laws which are considered in the school cases.

We make certain legislative findings in that bill and we make fund-
ing available to see to it that we really resolve this problem of desegre-
gation of our school systems and of affording to our young people an
equal opportunity to high-equality education.

Mr. HtwoATE.'G., behalf of the committee I want to thank the
gentleman from Michigan for his contribution. He is a valued member
of the Congress, as was his father before him, and the legislative
effort he nas brought to us along with our colleague, Mr. O'Hara,
is much appreciated as we seek some solution to this problem.

Mr. Hutchinson?
Mr. HUTCHINSON. Thank you, Mr. Chairman. I also want to take

this occasion to welcome my colleague from Michigan. Mr. Dingell,
to the committee. I deeply appreciate that members of the Michigan
delegation will appear on this matter which is, as I guess the whole
country knows, an issue of considerable interest in our State.

I would like to ask Mr. Dingell if it is the purpose of his bill
to achieve an equality of excellence with regard to faculty, facilities.
and educational programs in all of the schools? Do you seek an equal
excellence?

Mr. DINGELL. That really is the function of the bill. Not only to
achieve equal education but equal educational opportunity and equal-
ity of result because, as you know, for many reasons, we find that in
particular with racial groups or with people who happen to be eco-
nomically deprived, there is real need for special educational work.

One of the evils of the busing that we are seeing is that a lot of
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children of low economic means are going to remain in the schools
from whence the busing takes place with the result that busing
tends actually in many instances to further aggravate an educational
deprivation that strikes certain people in our society.

Mr. HUTCHINSON. I thank the gentleman for that observation. I
think he makes the point that has not been brought out in these hear-
ings heretofore, and that is, that unless you move everybody out of a
so-called inferior school, you simply exacerbate the situation.

Mr. DINGELL That is right. Not only do you impose difficulty on
the child that you ride out by forcing him to ride the bus long dis-
tances, or difficulty on the child that you bus in, but you also create
the problem of remaining in an educationally deprived atmosphere for
those children compelled to remain in the school under the busing
plan.

There is no one who apparently has given thought to their rights
nor apparently have they given thought in the courts to rights of
children who are bused in.

Mr. HUNGATE. Mr. .Jacobs.
Mr. JACOBS. You made a very good statement. Mr. Dingell.
On the question of spending money for quality education rather

than for buses for transportation, would the gentleman agree with
me that probably a system of preschool education going all the way
back to birth in lieu of long-distance busing, and in lieu of a number
of remedial programs would be of substantial value. So that for the
poor child from a poor home in which ,good English is not spoken
and other basic educational building blocks do not exist, a basic
program of preschool education, such as they have in Israel should
be adopted.

So by the time a child enters the first grade, he would have a
linguistic skill. He can understand and speak the language and take
the next step of learning to read and write. That is where the fight
should be taking place in this country to achieve equality of educational
of portunity. Would the gentleman agree with that?

Mr. DINGELL. I would agree that is the most important part. But
we have had this experience with Headstart which has been success-
ful. After a child goes through a Headstart program and receives this
extra preparation, all of a sudden he finds the programs that should
follow being terminated and then the child tends to either retrogress
or not to progress sufficiently rapidly with the result that a lot of the
benefits if not all of the benefits of Headstart are lost.

I think what the gentleman is really saying is that we need an
overall package of educational opportunity in this country which will
deal with a child from the cradle right through graduation from
college or community college or high school, and this is something
which has never been present.

We have always promised much and done, small in the field of edu
cation which is the reason we ha,. e this problem we are addressing
ourselves to today.

Mr. JACOBS. fn Great Britain they pay a bonus to teachers who
teach in poor neighborhood schools for the simple reason that the
job of remedial education is so mach more difficult.

Mr. DINGELL. And they want to bring, quality teachers to those
schools to bring those children lip.



Mr. JACOBS. In our country, we exalt the idea of equal pay for equal
work. It seems to me along those lines rather than along the lines of
long-distance busing, which as the gentleman has pointed out is quite
artificial in its final result; it seems to me along those lines we could do
what we all want to do, and that is make this country a place where
we can be brought together when that is not just a pretty phrase of
oratory.

I especially apprecit to the gentleman's testimony. I believe it is
the best we have had se far.

Mr. DINGELL. I thank my good friend very much.
Mr. Huxo.m. The gentleman would prefer to reach this by a statute

rather than amendment?
Mr. DINGELL. The answer is "Yes." Like my friend, Mr. O'Hara.

I am not sure what the Lent amendment does. I don't know whether
it takes us back before Brown or whether it is the same as Brown or
whether it is in some fashion different. It is a very ambiguously drawn
piece of constitutional law. There is the other problem, and I think
this is something most people have tended to overlook, which is that
constitutional amendments take a long time. They are very lifficult
to bring to a successful conclusion.

Once they have been adopted into the Constitution, they then are
subject to lengthy litigation to find out what they mean. So we would
find ourselves, if we were to amend the Constitution, it would be a very
time-consuming process.

We have a national problem. A lot of our children are being denied
full educational opportunity. Let's try and put forward a quick, ef-
fective, and properly drafted resolution of the problem. I think
and I have no pride of authorship here, I would say H.R. 13534 may
not be perfect in its approach, but at least it is in my view the way
out of this thicket.

It will give this Nation the means of putting to rest for good and
all this question of equality of opportunity and it will say that we
hre going to give the children what they really need in terms of equal
opportunity. That is the idea.

Mr. HUNGATE. Thank you very much. We appreciate your contribu-
tion.

No further questions?
Thank you again.
Mr. III-No.vrE. The next witness is our colleague, the Honorab 3 Ben

13. Blackburn of Georgia.
We want to thank you for waiting. We are glad to have you.

STATEMENT OF HON. BEN B. BLACKBURN, A U.S. REPRESENTATIVE
IN CONGRESS FROM THE STATE OF GEORGIA

Mr. 131Acknimx. Mr. Chairman, I will submit my statement for the
record and summarize the high points of the statement.

Mr. HvicoivrE. Your statement will be made a part of the record at,
this point.

(The statement referred to follows :)

STATEMENT OF HONORABLE BEN R. BLACKBURN, A U.S. RETRESENTATIVF. IN
CONGRESS FROM TITE STATE OF GEORGIA

Mr. Chairman and Members of the Committee, hearings are being conducted
today because policies affecting the operation of public school systems through.
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out the United States have been instituted by court decrees. These policies, which
are meeting a broad resistance from all areas of the country, generally require
the transportation of school children from the school facilities most convenient
to their homes to school facilities at varying distances from their homes in order
to achieve, what the courts have determined to be, a desirable racial mix in

.L3r individual schools.
Parents, demonstrating a very human instinct to keep their children as close

to home as possible during their educational periods, are objecting to these
policies. School boards and school revenue authorities, finding that the financial
burdens imposed by such massive transportation requirements, combined with
the increased complication of scheduling classes, ere protesting likewise. In
some school systems extracurricular activities have been curtailed, if not elim-
inated, because of the combination of financial burdens and scheduling compli-
cations. Many parents and school boards are expressing fear that the quality
of education is suffering under the policies now being promulgated and imple-
mented under Court decrees.

I personally fear that their concerns are valid. When courts initiate policies
which the majority of the people do not support, then grave questions arise as to
the proper role of government in the affairs of the citizens in a democratic
society. The courts are an instrument of government. In a constitutional demo-
cracy, the ultimate authority for government action is the will of the people.
The will of the people is expressed first in the legal document which gives author-
ity to government, the Constitution itself. It has always been my understanding
that the role of the courts in our government is to protect the citizenry against
abuses of the executive or legislative branches of government when either of
these two branches, or both, exercise authorities not granted in the Constitution.

These hearings are testimony to the fact that the people of the United States
are becoming alert to the danger that their desires can be subverted by the
courts themselves. The courts are no longer content to prevent excesses of au-
thority by the other two branches of government but have now assumed the
role of a legislative body.

When the courts assume a legislative function and promulgate policies that
are not supported by the will of the people. then a duty arises on the elected
representative branch of government, that branch which reflects the will of the
people, to take affirmative and responsible action to bring national policies into
a position more consistent with the will of the people. To fail to do so is to
permit a tyranny of the Judiciary.

Indeed. I am of the opinion that tie courts are themselves in violation of
clear constitutional limitations. For example, Article I, Section 7, Clause 1 of
the Constitution provides that revenue measures arise out of the Lower House :
"Article I, Section 7. All Bills for raising Revenue shall originate in the House
of Representatives "

It is obvious that in the enactment of the Constitution, the people of this
country demonstrated a high concern for the protection of their pocketbooks. So
that unpopular invasions into their pocketbooks could be rectified by calling
to account at the next general election those who impose tax burdens. the people
insured a direct link between themselves and the policymaking organ of gov-
ernment which exercises the most direct impingement upon their financial
affairs.

When the courts impose substantial financial burdens on the school sp-terns of
our country, the courts are imposing a tax. Local taxing authorities and school
boards either have the option of decreasing the quantity. or quality, of academic
services in order to meet the cost of additional transportation expenses to comply
with busing requirements or. such authorities must increase revenues by in-
creasing tax burdens on local citizens. Yet, the citizenry who must bear the
additional taxes cannot call to account the court responsible for imposing such
taxes.

A challenge has been posed to the Congress. Recent public opinion polls reveal
that currently approximately 80% of Americans oppose the transportation of
school children over long distances where such transportation is not necessary.

It is the Congress which is the instrument of government charged with the
responsibility of reflecting the will of the people in government policy. When
government policy runs counter to the will of the people, then government has
ceased to be the servant of the people. Do we as Congressmen have the right
to remain silent when the people who have placed such trust in us are de-
manding relief from government abuses. The fat that these abuses have arisen
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from the judicial branch of government makes them no less onerous and makes
our responsibility to respond even more clear.

The court decisions which are creating the problem arise under the provisions
of the Equal Protection Clause of the 14th Amendment. In the enactment of the
14th Amendment, the framers of that amendment specified the authority of the
Congress to enforce th provisions of that Act.

Specifically, Clause of the 14th Amendment states, "The Congress shall have
the power to enforce the provisions of this article." The Supreme Court regards
Clause 5 as a positive grant of power by the people to the Congress to be used
in the enforcement of the 14th amendment. In Ex parte Virginia, 100 U.S. 339,
at page 345 the Court states: "It is the power of Congress which has been
enlarged. Congress is authorized to enforce the prohibitions by appropriate leg-
islation. Some legislation is contemplated to make the amendments fully
effective."

When the 14th Amendment was on the Floor of the Senate Under discussion
in 1867, Senator Jacob M. Howard of Michigan described Clause 5 as "a direct
affirmative delegation of power to the Congress," and added, "It casts upon
Congress the responsibility of seeing to it, for the future, that all sections of the
amendment are carried out in good faith and that no state infringes the rights
of persons or property. I look upon this clause as indispensable for the reason
that it imposes upon Congress this power and this duty. It enables Congress in
case the state shall enact laws in conflict with the principles of the amendment,
to correct that legislation by a formal congressional enactment." Con. Globe,
39th Cong., 1st Sess., 2766, 2768 (1866).

Clause 5 of the 14th Amendment is a logical extension of Article I, Section 8,
Clause 18 of the Constitution in which the Congress is given the general
power" . . . to make all laws which shall be necessary and proper for carrying
into execution . .." the powers vested by the Constitution in the government of
the United States.

There have been proposals advanced before this Committee that to meet the
demands of the public for relief from court-ordered transportation schemes the
Congress should enact a constitutional amendment prohibiting "busing" of
school children. I am not in agreement with such suggestions. The United States
Constitution is a document intended for promulgation of statements of broad
public policy. One of its principal purpose, as repeated throughout THE FED-
ERALIST PAPERS, and as specified in the first 10 Amendments, is to limit the
parameters of Federal activities as they might impinge on individual freedoms.
The Constitution should not become a legislative vehicle to deal with particulars
of the day-to-day mechanics of government operation.

The proposal for a constitutional amendment is unrealistic in the present pond-
cal climate. The Senate, within the past week, by a narrow vote has defeated
legislation dealing with the subject matter of school busing. To suppose no
that the same Senate would adopt by a 2/ vote a strong constitutional amend-
ment is unrealistic.

Securing ratification of a constitutional amendment requires the cooperation
of state governments as well as federal action. The mere mechanics of securing
passage of a constitutional amendment complicates and would delay the granting
of relief to the American public. Thus, on several grounds, I am opposed to the
proposed constitutional amendment as being unwise, unnecessary, and too cum-
bersome.

It is my suggestion that the Congress exercis., the authority which it now
possesses under Clause 5 of the 14th Amendment. I suspect that the courts, hav-
ing plunged into the thicket of school administration and financing would wel-
come congressional direction. The courts were never intended to be legislative
bodies. They operate in the confines of narrow rules of evidence. Conflicting
attorneys. in presenting their cases are seeking to serve the immediate needs of
their clients. The courts can only act on the basis of facts presented before them
and differing skills and resources of legal counsel have a great influence on the
faetnal basis upon which a court can act. In short, a court, proceeding in ac-
cordance with established rules of evidence and legal procedures is not equipped
to legislate or formulate new public policies which have wide-ranging and direct
effects on our citizenry.

The question of racially segregated versus racially integrated schools has
been long since laid to rest both in the courts and in the minds of our citizens.
The matters of increasing concern to our citizens are those of quality and equal-
ity in educational opportunity to all of our children in the public school systems
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and, increasingly, the convenience and expense involved in delivering those
educational opportunities.

Let me suggest that legislation embodying the following general principles
would be adequate. (1) There shall he equality of educational services in each
school in a school system; (2) Each child shall be first designated to attend the
school most convenient to his home, providing that school attendance zones are
nut created in such a manner as to create or perpetuate segregation and (3) It
shall be provided that any child will have the right to transfer, upon reasonable
notice, to any other school within the same school system at no expense to the
school system.

In the final analysis we are dealing with a question of the will of the people
when their desires are being over-ruled by an instrument of government, the
courts. The legislative branch of govermnent is a co-equal branch with that of
the courts. As that branch of government most responsive and responsible to
the will of the people, it is our duty to act as a co-equal branch of government
and specify limits and conditions within which the judiciary may act in estab-
lishing government policy.

Mr. BLACKBURN. Mr. Chairman, What I say in my statement is that
the courts arc an instrument of government. The Federal court sys-
tem is another instrument of government just, as the Chief Executive
is an instrument of government and as we are an instrument of govern-
ment.

The courts today are instituting polices that are not supported by the
great majority of people such as the busing business that brings us here
today.

Under such a situation I think it is our responsibility as that organ
of government which is desigaed and intended to be responsive to the
will of the people to insert our views to correct the courts where the
courts have gone beyond what the people want them to do.

I personally do not feel that we need a constitutional amendment.
In fact, if we review the history of the 14th amendment, we find that
clause 5 says specifically : "The Congress shall have the power to en-
force the provisions of this article."

The Supreme Court has interpreted clause 5 of the language "It is
the power of Congress which has been enlarged," talking about
section 5 of the 14th amendment.

Congress is authorized to enforce the prohibitions by appropriate legislation.
Some legislation is contemplated to make the amendments fully effective.

When the 14th amendment was on the floor under discussion in
1867, Senator Howard of Michigan described clause 5 as "a direct
affirmative delegation of power to the Congress" and he added "it cast
upon the Congress the responsibility of seeing to it for the future that
all sections of the amendment are carried out in good faith."

Clause 5 of the 14th amendment is a logical extension of article 1,
section 8, clause 18 of the Constitution in which Congress is given
general power "To make all laws which shall be necessary and proper
for carrying into execution the powers vested by the Constitution in
the Government of the United States."

Gentleman, I also agree with my colleague, John Dingell, when lie
states that the constitutional amendment, is a very cumbersome and
very bulky process. It requires affirmative action on the part of Statc
legislatures.

If the Congress will specify very clearly the parameters under
which the Court can act in carrying out the purposes of the 14th
amendment, we wiil be giving the Court a very welcomed congres-
sional direction which at the present time is lacking.
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I also point out in my testimony that a court operates under the
confines of narrow rules of evidence. It operates under confines of the
facts which are presented to the court which are determined in part by
the differing skills of the attorneys, as well as the resources of the at-
torneys in the case, both of which are very much a part of the accessk,
bility of the court to facts.

We are supposed to be the legislative body. I think we have authority
under the Constitution to act in this field and I suggest that legislation
he drawn. I have not prepared legislation but let me suggestthat the
following general principles would be adequate in legislation.

One, there should. be equality of educational services in each school
in a school system.

Two, each child should be first designated to attend the school most
convenient to his home provided school attendance zones are not cre-
ated in a manner to create or perpetuate segregation.

Three, it should be provided that any child should have the right
to transfer to any school within the school system at the child's own
expense.

Very briefly, Mr. Chairman, this is a summary and essence of the
statement that .1 submit to the committee.

Mr. HUNGATE. That is a very helpful statement on ramifications
of the 14th amendment. Your summary had 14 points and someone
said the Lord only needs 10 and you got close to the Lord.

Thank you for your contribution.
Mr. Hutchinson ?
Mr. HUTCHINSON. Mr. Chairman, I have no questions to put to the

witness. I appreciate his appearing at this late hour today and his
contribution will be most helpful.

Mr. HUNGATE. Mr. Jacobs?
Mr. JACOBS. It was an excellent contribution. Thank you.
Mr. HUNGATE. Thank you again. The committee will be in recessuntil 10 a.m., Wednesday.
(Whereupon, at 12:30 p.m., the committee adjourned, to reconvene

Wednesday, March 8, 1972.)



SCHOOL BUSING

WEDNESDAY, MARCH 8, 1972

HOL SE OF REPRESENTATIVES,
SUBCOMMITTEE No. 5 OF TIIE

COMMITTEE ON THE JUDICIARY,
TV a,shington, D.C.

The subcommittee met at 10 a.m., pursuant to recess, in room 2141,
Rayburn House Office Building, Hon. Emanuel Celler presiding.

Present: Representatives Celler, Hungate, Mikva, McCulloch, Poff,
and Hutchinson.

Staff members present: Benjamin L. Zelenko, general counsel,
Franklin G. Polk, associate counsel; and Herbert E. Hoffman,
counsel.

Chairman CELLER. The meeting will come to order.
The Chair wishes to announce the names of the witnesses for the

following week : On Monday, March 13, Hon. Joyce Symons, Michi-
gan State representative; Students for Quality Integrated Education,
Pontiac, Mich. ; Mrs. James C. Farrell and Mr. Odis Clark, Pine Bluff,
Ark.; Frank E. Jones, M.D., Social Action Committee of Christians

Jews of Nashville, Tenn.; and Prof. Gary Orfield, Princeton
University.

On Wednesday, March 15, Dr., Michael Bakalis, Illinois Superin-
tendent of Public Instruction ; Mr. Alan R. Perry, chairman, Winston-
Salem/Forsyth County Board of Education; Mr. W. Harry Davis,
member, Minneapolis Board of Education ; Mr. John Plath Green,
president, School Board, Dallas, Tex.; Dr. Nolan Estes, superintend-
ent of schools, Dallas, Tex.; Mr. Ben Clark, general chairman. citi-
zens for Neighborhood Schools, Dallas, Tex.; and Mr. L. K. Schultz,
president, Concerned Neighbors, Inc., Cortms Christi, Tex.

On Thursday, March 16, Mr. Roy Wilkins, chairman, Leadership
Conference on Civil Rights, accompanied by Nathaniel R. Jones, Es-
quire, general counsel, NAACP; Mrs. Larne]] A. Cleveland, Roches-
ter, N.Y.; Commissioner Ewald B. Nyquist, New York State Com-
missioner of Educgtion, president of the University of the State of
New York; Mr. Victor Solomon, associate national director, Congress
of Racial Equality (CORE) ; Mrs. Robert E. Wolf, member, Board
of Education of Prince George's County, Maryland ; and Mr. Mario
Diaz, president, Board of Education, Southgate Community School
District, Southgate, Mich.

Our first witness this morning is Mr. David Selden, president,
American Federation of Teachers. Mr. Selden.

80-449 72 pt. I 14
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STATEMENT OF DAVID SELDEN, PRESIDENT, AMERICAN FEDERA-
TION OF TEACHERS, AFLCIO, ACCOMPANIED BY CARL J. NAGEL,
LEGISLATIVE DIRECTOR, AND GREGORY HUMPHREY, ASSISTANT
LEGISLATIVE DIRECTOR

Mr. SELDEN. Thank you, Mr. Chairman. 1 have with me today Carl
J. Nagel, legislative director for American Federation of Teachers;
and Gregory Humphrey, assistant legislative director for American
Federation of Teachers.

Chairman CELT E% You are all welcome.
Mr. SELDEN. Mr. Chairman and members of the committee, The

American Federation of Teachers is opposed to any change in the
present constitutional guarantees of equal protection of the laws, par-
ticularly as these grantees apply to the right of any citizen to have
equal access to the same quality of education as that available to any
other citizen within a State.

We are also opposed to any effort to restrict constitutional rights
through legislation or to modify Supreme Court decisions interpret-
ing the U.S. Constitution in regard ' the educational rights of citi-
zens.

In other words, we are opposed to any attempt to amend the Con-
stitution so that busing of schoolchildren could be restricted in ways
that are at present illegal, and we are opposed to any legislation which
would seek to accomplish this purpose without benefit of the constitu-
tional amendment.

The American Federation of Teachers supports the basic principle
established by the U.S. Supreme Court in Broom v. the Board of
Edueation to the effect that racially segregated education is inher-
ently inferior to integrated education ; and further, we support the
doctrine the U.S. Supreme Court advanced in the Charlotte-Meeklen-
burg decision to the effect that school boards have a responsibility to
eliminate racially segregated schooling through all possible means,
including the busing of children.

I have written a summary of civil rights progress in the field of
education over the past two decades, and it has been published in the
newspaper of the AFT. It is ertitled "Don't Step to the Rear of the
Bus." I request that this material be inserted in the record.

Chairman CELLER. We will include the material in the record.
(The statement referred to follows:)
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"Don't Step to the Rear of the Bus," a statement by David
Selden, President, American Federation of Teachers, AFL-CIO.
Reprinted from American Teacher, February 1972.

In a few short months, President Nixon has succeeded in undermining 25
years of efforts by the NAACP, the AFLCIO, churches, and reform organiza-
tions to bring about racial justice and a more nearly integrated society. He has
corrupted the social morals of many a liberal congressman and senator, and he
has created doubt tha. even the decisions of the Supreme Court will be carried
out.

Let us review how it all happened. The Supreme Court decided in 1954 that
segregated education was bad education and that even if the former official
doctrine of separatebutequal facilities had been lived up to in practice, the
education received by black children would still have been inferior to that re-
ceived by white children.

COURAGE AND DIGNITY

We went through the battle of Little Rock. The issue then was whether
black children would be allowed to walk to the same schools that white children
walked to. Wehumanitywon that battle. We went through all the other
battles around the issue of school integration. We remember the hatefilled faces
of the New Orleans mothers who did not want their children to attend an
integrated school, and we remember the wonderful dignity and courage shown
by black children in city after city. Yes, and we remember the courage shown by
those whites who were willing to fight for integration in areas of this country
where such actions were widely regarded as akin to sedition.

Then in 1968 we had a change in the national administration. Mr. Nixon
became President and Mr. Mitchell, the victorious candidate's campaign manager,
became Attorney General. Soon the shape of what came to be known as the
southern Strategy began to emerge. By tilting the law away from integration, it
would be possible to win the favor of politicians who had long traded in the
dirty coin of segregation.

The civilightscompliance unit of the Dept. of Health, Education, and
Welfare was slowed down and muffled. A representative of Mitchell's Justice
Department appeared before the Supreme Court to argue against the NAACP
lawyers in the CharlotteMecklenburg case, in which the issue was how much
integration would be deemed good enough to satisfy constitutional require.
ments. In that instance, the administration argued that all that was required was
a reasonable effort, but the court found otherwise and directed the school
district to reassign pupils in such a way as to maintain approximately the same
racial balance in every school as that for the school district as a whole. It went
further. It said that such pupil reassignments must be made even if some of the
pupils would have to be bused to their schools.

The decision was unanimous. Seemingly, an important question had been
decided once and for allbut President Nixon had, the year before, declared
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himself opposed to school busing for purposes of integration. When reporters
asked the President if he had changed his mind in the light of the court's
decision, he replied that he had not, and that he still was opposed to school
busing.

A month later, 10 school buses were blown up by segregationist parents in
Pontiac, Mich. I happen to have grown up in Pontiac. The area has long been an
incubator for rightwing movements, even though most people in Pontiac are as
good and decent as people everywhere. It was a center for the Black Legion
during the '30s. The rightwingers in Pontiac hardly needed a signal from the
President of the U.S. for them to spring into action. They formed NAGthe
"Nationdi Action Group"to oppose "forced busing."

The hate campaign, stimulated by the opening of the school year in Septem-
ber, began to escalate. A recall petition was circulated against Sen.'Phil Hart,
who had stood steadfastly for integration, through increasal busing, if necessary.

Antibusing amendments were tacked on to President Nixon's $1.5billion
so-called school-desegregation bill to make sure that none of the money would
go for transportation of pupils. Education Commissioner Mar land, to his shame,
came out in opposition to using federal funds for busing. Sen. Robert Griffin
and Republican House Majority Leader Gerald Ford announced their intention
of trying to prohibit pupil busing by constitutional amendment. Political panic
began to set in. Some liberal congressmen and senators even fount: it expedient
to backtrack on their pro-integration records. Just to make sure that the issue
wasn't allowed to cool off, President Nixon in his State of the Union message in
January inserted an impassioned plea for "local control" of education, which
everyone understood to mean "no busing."

The busing issue, a course, is only a minor facet of the nation's overall
integration problem. The Serrano and other cases outlawing local school
property taxes on the grounds that they deny children the equal protection of
the laws and recent cases extending the Supreme Court integration dictum across
schoolistrict lines where the districts have been created to promote segrega
tion, point up the fact that it will take more than the national guard, so success.
ful in Little Rock, to give black children the right to ride to integrated schools as
well as to walk. Nixon to the contrary notwithstanding, it is my personal con
viction that we cannot provide either equality of education or quality of educa-
tion without shifting over to statewide school systems.

Statewide systems would have the taxing power and planning authority to
solve our educational and racial problems in a fair and reasonable way. In the
Charlotte-Mecklenburg case, the court said that the school districtwas required
to use all means at its command, including busing, to achieve racial balance. If
education were a statewide function, we would have every right to expect the
court to issue a similar directive, which would then compel maximum statewide
efforts to integrate.
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DO THE BEST WE CAN

No one with any grasp of reality can believe for a minute that the Supreme
Court or the national guard can force the immediate busing of the hundreds of
thousands of c.iildren which would be required to overcome longstanding
massive segregated housing patterns in New York, Detroit, Chicago, and other
American supercities. But, likewise, no cne can deny that we have the obliga-
tionlegal and moralto do the best we can. The Supreme Court, in 1954,
required school districts to proceed with "all deliberate speed." We cannot have
'Instant integ.ation, but we can hold steadfastly to the integration goal, and that
means that we must not be panicked by Nixon, or NAG, or George Wallace.

There are signs that the panic may be subsiding. The kids, bless them, did
not buy the elders' bias. They are being bused in Ponitac, Oklahoma City,
Norfolk, and hundreds of other cities with little or no conflict. NAG's effort to
recall Sen. Hart only generated 50,000 signatures despite its high-priced cam-
paign. The Leadership Conference on Civil Rights, the working arm of the labor-
liberal civil-rights alliance, induding the NAACP and the AFL-CIO, has taken a
firm stand against any legislation prohibiting busing for integration. Even though
the major candidates for President have been somewhat less than forthright on
the busing issue, none of themnot even President Nixon for that matterhas
made an all-out unequivocal statement opposing all busing for integration. Only
George Wallace has campaigned heavily against busing and everibody expected
that.

Now is the time for all good men and women to stand up for what is
rightas they have done time and time again in the past two decades of civil-
rights progress.
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Mr. SELDEN. In the 1950's, the question was whether black childrenwould be allowed to walk to the same school attended by white chil-dren. In the 1970's, the question is whether black children will beable to ride to the same school attended by white children.
As the debate over busing has grown more clamorous, many at-

tempts have been made to skirt the central issue. One of these caveats iscontained in the aphorism "It depends on what's at the end of the busride." This sounds reasonable enough ; nobody wants his children
bused to inferior schools, but what it is really saying is that "I don't
want any kids bused until I am sure that the schools they are going
to will be better than those that they otherwise would have attended."

For most ghetto children, this formula poses no problem. Ghetto
schools have the oldest buildings, the greatest overcrowding, the least
experienced teachers, and the most rundown equipment. But there are
hundreds and thousands of instances in which the quality of a schoolis strictly a judgment call. Furthermore, as the Court has ruled and
researchers have supported, integrating a school helps to improve the
quality of education.

We are not suggesting that busing is the only way to improve the
quality of education. We have said over and over again that well-
qualified teachers with time to teach and classes small enough with
plenty of remedial and psychological assistance can overcome the
downward pull of the slum ghetto. Even so, all other things being
equal, integration is an educational plus as well as a legal and moral
necessity.

It is quite apparent that this Nation cannot long survive if half
the population has to be bused to where the other half lives in order
to observe as an exhibit what a decent American standard of living is
supposed to be. But until we have taken steps to establish a truly inte
grated society, stop-gap measures such as busing are ar absolute
necessity.

As president of the AFT, I do not propose to present myself as an
expert on constitutional law. This distinguished committee has more
than enough experts in that field.

What I do seek to present myself as is the president of an organi-
zation whose members are intimately affected by busing. Wehave been
on the front lines of this issue even before it was recognized as politi-
cal dynamite.

The question of busing and quality education has been a bread-and-
butter concern of our membership for many years. I come to you to
report that our teachers, who have more experience in this matter
than almost anyone who will appear before you. are convinced that
to prohibit busing is to insure that they will be unable to do their

ijobs properly. To prevent the possibility of busing is to guarantee that
the poor and the black will continue k, attend substandard schools,
and our membership will be frustrated in their attempts to teach.

But we do not oppose these amendments only because of narrow
interest as a teachers' union whose membership is largely in the major
cities. We also believe that to pass such a constitutional amendment
will inevitably lead to a separate and unequal school syston---a sepa-
rate and unequal school system that will begin the process of apartheid
in America.
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The schools are the last chance to bridge the gap of misunderstand-
ing and hatred between black and white in our society. Bigotry is an
adult disease. It can continue to poison our national life, consume us
all in the process, or we can stand up at this time and say we intend to
put an end to it once and for all. In large part, the answer depends upon
what you gentlemen decide. Thank you very much.

Chairman CELLER. How many members are there in the Teachers'
Union?

Mr. SELDEN. 250,000a quarter million.
Chairman CELLER. In what States are they located?
Mr. SELDEN. They are largely in the Northeastern part of the United

States. The largest number is in New York, Illinois, Michigan, Pennsy-
lvania, Massachusetts, Rhode Island, and Connecticut. We have about
25,000 members in California. We are the bargaining agent of the
teachers in Portland, Oreg. We are beginning to make progress in the
South.

Chairman CELLER. Was your statement approved by a constituted
committee of your union?

Mr. SELDEN. Not this precise statement, but it is based on resolutions
adopted by our convention and by our executive council.

Chairman CELLER. Any questions/
Mr. McCuLLocti. I would like to ask a question. By what vote were

the resolutions adopted?
Mr. SELDEN. Acclamation, I believe. Our voting process in our con-

vention is usually by a voice vote. If there is a difference of opinion,
then we usually have a show of hands, and if they ask for a count, we
count. And then if people are still not satisfied, we have a rollcall vote
procedure, where people vote their ultimate strength.

Mr. McCumocx. You had no rollcall vote in this decision ?
Mr. SELDEN. No; it wasn't necessary.
Chairman CELLER. Is there any other teachers' union of the type that

you represent?
Mr. SELDEN. No; we are the only organization for teachers affiliated

with AFLCIO and excludes supervisors and administrators from
membership.

Chairman CELLER. Mr. Hungate ?
Mr. HUNGATE. I wonder if you could file with the committee copies

of the resolution on which the statement was based.
Mr. SELDEN. I can, yes.
(Subsequently the following resolutions were submitted :)

The following statement was unanimously approved by the Executive Council
of the American Federation of Teachers, AFL-CIO, as part of the overall pro-
gram for quality education :

"Our schools cannot neglect their great socializing function. We must strengthen
and continue the trend toward racial integration. We support the principles
enunciated by the United States Supreme Court in the Brown case of 1954, t
CharlotteMecklenburg case in 1971, and the U.S. District Court's decision 1n th..
Richmond case of 1972. We deplore efforts to modifyor obstruct the orders of thecourt.

The urgency of educational reform cannot be denied. The viability of our demo-
cracy rests on an educated citizenry. We pledge ourselves to achieve this goal."

EQUAL EDUCATIONAL OPPORTUNITY FREE FROM SEGREGATION AND
DISCRIMINATION

Whereas, democracy requires and American philosophy, heritage and practice
support the right of every child to adequate and equal educational opportunity ;
and
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Whereas, such opportunity requires an ending of segregation which leads to
individual and group injustices abhorrent to those who believe in the dignity of
man and in equal opportunity for all and which has been ruled inherently un-
equal and therefore unconstitutional by the Supreme Court of the United
States; and

Whereas equal opportunity requires equal educational facilities, instructional
materials, faculty and staff of the highest quality ; and

Whereas, the AFT is pledged through the signature of our president to the "Joint
Statement of Union Program for Fair Practices" of the President's Committee
on Equal Employment Opportunity and in our Bill of Rights for Teachers to do
all in our power to implement fair employment practices in hiring, placing and
promotion of workers without regard to creed or color ; now therefore be it

Resolved, that the American Federation of Teachers call upon its local and state
federations to work for the immedi..te end of all forms of segregation in all
schools and to uphold our traditional policy of insisting upon excellence and
equality of educational faciilties, instruction materials, related and supportive
services and qualifications of professional staff to all pupils without discrimina-
tion ; and be it further

Resolved. that we call upon our state and local federations to work for the pro-
vision of such additional and special compensatory facilities and instruction
as shall contribute to the equalization of opportunity for all socially, educa-
tionally, mentally, culturaly, economically and physicaly handicapped children ;
and be it further

Resolved, that all locals be urged to make non-discriminatory hiring, placing.
transferring, and. promotion of teachers a subject for negotiation in any collec-
tive bargaining contract or other general negotiation or presentation vis-a-vis
their local school board; and be it further

Resolved, that the AFT, upon request, shall furnish assistance to locals in their
efforts to achieve the integration of professional staff and to solve other school
integration problems; and be it further

Resolved, that national, state and local federations recognize our professional
responsibility for the development and selection of textbooks, other instruc-
tional material and curricula that present accurate information about all
peoples and shall contact publishers and/or state boards or departments of
education and local school hoards, urging publication and selection of such text-
books, instructional materials and curricula ; and be it further

Resolved, that every AFT local be urged to organize a standing committee or
HUMOR Rights to work for integrated quality education, equal rights for teach-
ers and civil rights in the local community; and be it finally

Resolved. that in this campaign for school integration and equal educational
opportunity the statement of goals to he achieved found in our AFT publication.
Guidelines for AFT Involvement in Big City Integration, under the four topics
of :

1. Integration of pupils ;
2. Integration of school staff ;
3. Compensatory education; and
4. Teaching integration ;

be the official policy of the American Federation of Teachers, and that the Execu-
tive Council will so inform all officers of state and local federations. (1965)

SCHOOL SEGREGATION

Whereas, there are indications that there is an increase in the number of pupils
attending segregated elementary and secondary schools in our nation's urban
areas; and

Whereas, there are indications that frequently race is a factor in the establish-
ment of boundaries and in site selection for schools; and

Whereas, the desegregation of schools is an important positive factor in main-
taining the quality of education for all children and preparing them for the
problems posed by the mounting complexities and crises of a multi-racial
world ; and

Whereas, public school integration is long overdue; and
Whereas, President Nixon has provided no leadership in school integration ;

therefore be it
Re/to/red. that

1. The AFT condemn segregated education in the United States; and



2. The APT President shall reaffirm in writing to President Nixon our
unqualified support of public school integration; and

3. The AFT strongly urges President Nixon to develop and implement
national plans for the elimination of segregated schools in America, such
plans to provide penalties to be applied for noncompliance with federal
regulations, these penalties to include withholding of all federal funds; and

4. The Civil Rights Department of AFT will update and publish the results
of AFT and AFL-CIO efforts toward reduction of discrimination, segrega-
tion, and racism in education and distribute such information to all locals;
and

5. The Civil Rights Department of the AFT will encourage the AFL-CIO
to eliminate racism in any form in their local, national, and international
affiliates; and

6. The Civil Rights Department of AFT is directed to call a Nations!
Conference To Integrate The Schools no later than June of 1971; suco
conference to include liaison with all major civil rights, labor, and educa-
tional groups ; and

7. The AFT President shall direct local AFT unions to help school boards
integrate the schools by proposing integration plans and working with parent
groups opposed to integration ; and

8. The AFT President shall direct local unions to work closely with local
chapters of civil rights groups to initiate action, legal or otherwise, against
local school boards who sceek to impede the progress of integration; and

9. The Civil Rights Department of AFT will inform all members of AFT
of the provisions of this resolution through our national publications.

ESTABLISHMENT OF AN INTEGRATED SOCIETY

Whereas. the American Federation of Teachers has always been dedicated to the
objective of building a society wherein people of all colors, races, and religious
or political creeds could live together in harmony with equal and enhanced
opportunity to share in a better life; and

Whereas, the integration of diverse groups within our country has not only not
been achieved but, indeed, there has been intensification in segregation along
racial and economic lines particularly in urban areas ; and

Whereas, the National Advisory Commission on Civil Disorders has warned that
our nation is moving towards two societies "separate and unequal" ; therefore
be it

Resolved. That the American Federation of Teachers intensify its efforts in co-
operation with the labor movement and other organizations that have similar
objectives to remove all patterns of segregation in education, housing, job
opportunities and public and private institutions; and be it further

Resolved. That we favor all effective means of aiding minority groups in over-
coming their handicaps that have come about through long years of injustice,
oppression and neglect.

SCHOOL SEGREGATION

Whereas, Judge Wright's recent decision in the Hobson vs. Hansen case outlawed
de facto segregation in the schools of Washington, D.C.; and

Whereas, the American Federation of Teachers entered the suit with an amicus
curiae brief : and

Whereas, equal enforcement of school desegregation guidelines in all 50 states
has won widespread support; and

Whereas, de facto and de jure segregation must be eliminated ; and
Whereas. numerous practices such as gerrymandering. optional school zones, seg-

regated facilities and faculties, a-(1 other inequalities are being utilized to
create and perpetuate de facto segregation; therefore be it

Resolved, That the bast Convention of the AFT reaffirm its traditional position
that racial segregation in public education is a violation of the Constitution
of the United States and the democratic principal of educational opportunity ;
and be it further

Resolred. That members and Inc Ils of AFT renew their efforts to make integration
of school facilities and facr'ties a reality in the immediate future; and be it
further

Resolved. That members and locals of AFT join with other community groups to
hasten the attainment of completely ategrated education. (1907)
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INTEGRATING SCFLOOL FACULTIE8

Whereas, the American Federation of Teachers is deeply concerned with the
integration of school facilities ; and

Whereas, the need exists to spread the range of talents, age, experience, training
and specialization to provide quality education for all children in the various
schools ; now therefore be it

Resolved, that the locals of the American Federation of Teachers be urged to
present local school boards with plans to encourage teachers to seek positions
in schools where their presence would bring about increased faculty integration.

(Resolution of Executive Council-1968, 1969)

INTEGRATED EDUCATION

Whereas, indications have been found concerning violations of Title VI dealing
with equal educational opportunities of the Civil Rights Act ; and

Whereas, such indications conclude that segregation in public schools limits
the participation of all children in the mainstream of American society ; and

Whereas, findings point out that the social class of a pupil's classmates . . .
measured by the economic circumstances and educational background of their
families . . ., also strongly influence his achievements and attitudes ; and

Whereas, the Nation's metropolitan areas are fast becoming increasingly
separated, socially and economically, as well as racially ; and

Whereas, the American Federation of Teachers cares deeply about the future
of the urban areas and what kind of country this will be ; and

Whereas, bold, new leadership in properly planned educational experiments
could provide higher quality integrated education and even greater individual
attention to the needs of all students by permitting advances and innovations
in educational techniques which are not now possible in isolated schools ; and

Whereas, no positive program has been initiated since Commissioner Howe's
report February 20, 1967. on Civil Rights, and the National Commission on
Civil Disorders (Kerner Report) ; and

Whereas, desegregation of schools is an important positive factor in maintaining
and improving the quality of education for all children and preparing them
for the problems posed by the mounting complexities and crises of a multi-
racial world ; now therefore be it

Resolved, that the American Federation of Teachers again request the Congress
of the United States to appropriate funds and enact legislation to improve the
quality of education for all children ; and he it further

Resolved, that active support for such legislation to strengthen and integrate
the educational program he requested and sought from all locals of the Ameri-
can Federation of Teachers ; and be it finally

Resolved, that a copy of this resolution he sent to the Commissioner of Education
and Secretary of the Department of Health, Education and Welfare.

(Resolution of Executive Council-1969)

DESEGREGATION OF SCHOOLS

Whereas, the President of the United States and his appointed executive officers
have seen fit to alter national policy so as to slow down school desegregation ;and

Whereas, it is an established fact that segregated education is not equal educa-tion , and
Whereas, it is obvious that large numbers of children, nationwide, are still

subjected to a vicious system of segregation both de jure and de facto ; nowtherefore be it
Resolved, that this Convention go on record as officially being in opposition to

President Nixon's policies regarding school desegregation; and be it further
Resolved, that the American Federation of Teachers at the national level work

to bring about a change in President Nixon's policies ; and he it finally
Resolved, that copies of this resolution he sent to all members of Congress, the

Cabinet, and the President's Office.
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INTEGRATED TEACHING STAFFS

Whereas, the American Federation of Teachers is committed to a policy of non-discrimination in all areas of education ; and
Whereas, the American Federation of Teachers is committed to a policy of non-discrimination in all areas of education ; and
Whereas, many school districts throughout the nation still maintain all whiteor nearly all white teaching staffs; and staffs segregated by race, religion,as ethnic background ; and
Whereas, collective bargaining contracts may be used and are used to further

implement the process of achieving fully integrated instructional staffs whichare reflective of all races ; now therefore be it
Resolved, that the American Federation of Teachers "in order to reinforce itslong standing policies on integrated teaching staffs increase its efforts by theuse of its offices to inform all AFT locals, teacher training institutions, andother concerned organizations, of locals that have obtained provisions incollective bargaining contracts calling for hiring practices to assure fullyintegrated teaching staffs."

Mr. HIINGATE. You state that ghetto schools have the oldest build-ings, the greatest overcrowding, the least experienced teachers, and
the most rundown facilities. Could you name two or three examplesof this?

Mr. SELDEN. I don't think I could dr) that right off the top of myhead.
Mr. HUNOATE. But you could provide that to the committee?
Mr. SELDEN. Yes.
Mr. HUNOATE. I think we have had testimony regarding buildings.I am not sure whether it was in the inner city, but we have had

testimony that some of the newer buildings were in the black areas.
Mr. SELDEN. I presume that might be true in areas in the South. I

think that under the pressure of the Court, made possible under present
constitutional provisions, that formerly segregated systems, segregated
by law, have been forced to do a great deal of things that many school
systems in the North have not, because the question of de facto segrega-
tion in schools has not really been takenup.

Mr. HUNOATE. Would you think there might be any cases where new
buildings had been built prior to the Brown case?

Mr. SELDEN. There are some cases of this kind, yes.
Mr. HUNOATE. Thank you, Mr. Chairman.
(Subsequently the following materials were submitted :)

EQUALITY OF EDUCATIONAL OPPORTUNITY

(U.S. Department of Health, Education, and Welfare, John W. Gardner, Secre-
tary, Office of Education, Harold Howe II, Commissioner)

WestAlaska, California, Colorado, Hawaii, Idaho, Montana, Nevada, Oregon,
Utah, Washington, Wyoming (containing 4 percent of Negro and 11 percent of
white children age 5 to 19)-

The nonmetropolitan schools are usually classified into only three regions:
Southas above (containing 27 percent of Negro and 14 percent of white

children age 5 to 19).
Southwestas above (containing 4 percent of Negro and 2 percent of white

children age 5 to 16).
North and Westall States not in the South and Southwest (containing 2

percent of Negro and 17 percent of white children age 5 to 19).
Data for minority groups other than Negroes are presented only on a nation-

wide basis because there were not sufficient cases to warrant a breakdown by
regions.
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FACILITIES

The two tables which follow (table 1, for elementary schools, and table 2, for
secondary) list certain school characteristics and the percentages of pupils of
the various races who are enrolled in schools which have those characteristics.
Where specified by "average" the figures represent actual numbers rather than
percentages. Reading from left to right, percentages or averages are given on
a nationwide basis for the six groups; then comparisons between Negro and
white access to the various facilities are made on the basis of regional and
metropolitan-nonmetropolitan breakdowns.

Thus, in table 1, it will be seen that for the Nation as a whole white children
attend elementary schools with a smaller average number of pupils per room
(29) than do any of the minorities (which range from 30 to 33). Farther to the
right are the regional breakdowns for whites and Negroes, and it can be seen
that in some regions the nationwide pattern is reversed : In the nonmetropolitan
North and West and Southwest for example, there is a smaller average number
of pupils per room for Negroes than for whites.

The same item on table 2 shows that secondary school whites have a smaller
average number of pupils per room than minorities, except Indians. Looking at
the regional breakdown, however, one finds much more striking differences than
the national average would suggest : in the metropolitan Midwest, for example,
the average Negro has 54 pupils per roomprobably reflecting considerable fre-
quency of double sessionscompared with 33 per room for whites. (Nationally,
at the high school level the average white has one teacher for every 22 students
and the average Negro has one for every 2d students.)

It is thus apparent that the tables must be studied carefully, with special
attention paid to the regional breakdowns, which often provide more meaningful
information than do the nationwide averages. Such careful study will reveal
that there is not a wholly consistent patternthat is, minorities are not at a
disadvantage in every item listedbut that there are nevertheless some definite
and systematic directions of differences. Nationally, Negro pupils have fewer
of some of the facilities that seem most related to academic achievement :, they
have less access to physics, chemistry, and language laboratories; there are
fewer books per pupil in their libraries; their textbooks are less often in sufficient
supply. To the extent that physical facilities are important to learning, such
items appear to be more relevant than some others, such as cafeterias, In which
minority groups are at an advantage.

Usually greater than the majority-minority differences, however, are the re-
gional differences. Table 2, for example, shows that 95 percent of Negro and 80
percent of white high school students in the metropolitan Far West attend schools
with language laboratories, compared with 48 percent and 72 percent respectively,
in the metropolitan South, in spite of the fact that a higher percentage of South-
ern schools are less than 20 years old.

Finally, it must always be remembered that these statis"es reveal only ma-
jority-minority average differences and regional average differences; they do not
show the extreme differences that would be found by comparing one school with
another.

PROGRAMS

Tables 3 and 4 summarize some of the survey findings about the school cur-
riculum, administration, and extracurricular activities. The tables are organized
in the same way as tables 1 and 2 and should be studied in the same way, again
with particular attention to regional differences.

The pattern that emerges from study of these tables is similar to that from
tables 1 and 2. Just as minority groups tend to have less access to physical facili-
ties that seem to be related to academic achievement, so too they have less access
to curricular and extracurricular programs that would seem to have such a
relationship.

Secondary school Negro students are less likely to attend senools that are re-
gionally accredited ; this is particularly pronounced in the South. Negro and
Puerto Rican pupils have less access to college preparatory curriculums and to
accelerated curriculums ; Puerto Ricans have less access to vocational curriculums
as well. Less intelligence testing is done in the schools attended by Negroes and
Puerto Ricans. Finally, white students in general have more access to a more
fully developed program of extracurricular activities, in particular those which
might be related to academic matters (debate teams, for example, and student
newspapers).,
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Again, regional differences are striking. For example, 100 percent of Negro
high school students and 97 percent of whites in the metropolitan Far West
attend schools having a remedial reading teacher (this does not mean, of course,
that every student uses the services of that teacher, but simply that he has
access to them) compared with 46 and 65 percent, respectively, in the metro-
politan Southand 4 and 9 percent in the nonmetropolitan Southwest.

PRINCIPALS AND TEACHERS

The following tables (5, 6a, and 6b) list some characteristics of principals
and teachers. On table 5, figures, given for the whole Nation of all minorities
and then by region for Negro and white, refer to the percentages of students
who attend schools having principals with the listed characteristics. Thus, line 1
shows that 1 percent of white elementary pupils attend a school with a Negro
principal, and that 56 percent of Negro children attend a school with a Negro
principal.

Tables 6a and 6b (referring to teachers' characteristics) must be read differ-
ently. The figures refer to the percentage of teachers having a specified char-
acteristic in the schools attended by the "average" pupil of the various groups.
Thus, line 1 on table 6a: the average white student goes to an elementary school
where 40 percent of the teachers spent most of their in the same city, town,
or county ; the average Negro pupil goes to a school where 53 percent of the
teachers have lived in the same locality most of their lives.

Both tables list other characteristics which offer rough indications of teacher
quality, including the types of colleges attended, years of teaching experience,
salary, educational level of mother, and a score on a 30-word vocabulary test.
The average Negro pupil attends a school where a greater percentage of the
teachers appears to be somewhat less able, as measured by these indicators,
than those in the schools attended by the average white student.

Other items on these tables reveal certain teacher attitudes. Thus, the aver-
age white pupil attends a school where 51 percent of the white teachers would
not choose to move to another school, whereas the average Negro attends a school
where 46 percent would not choose to move.

STUDENT BODY CHARACTERISTICS

Tables 7 and 8 present data about certain characteristics of the student bodies
attending various schools. These tables must be read the same as those immedi-
ately preceding. Looking at the sixth item on table 7, one should read: the
average white high school student attends a school in which 82 percent of his
classmates report that there are encyclopedias in their homes. This does not
mean that 82 percent of all white pupils have encyclopedias at home, although
obviously that would be approximately true. In short, these tables attempt to
describe the characteristics of the student bodies with which the "average"
white or minority student goes to school.

Clear differences are found on these items. The average Negro has fewer
classmates whose mothers graduated from .sali school ; his classmates more
frequently are members of large rather than &nail families ; they are less often
enrolled in a college preparatory curriculuia, they have taken a smaller num-
ber of courses in English, mathematics, foreign language, and science.

Again, there are substantial variations in the magnitude of the differences,
with the difference usually being greater in the Southern States.

ACHIEVEMENT IN THE PUBLIC SCHOOLS

The schools bear many responsibilities. Among the most important is the
teaching of certain intellectual skills such as reading, wilting, calculating, and
problem-solving. One way of assessing the educational opportunity offered by
the schools is to measure how well they perform this task.
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URBAN SCHOOL CRISIS-THE PROBLEM AND SOLUTIONS PROPOSED BY THE HEW
URBAN EDUCATION TASK FORCE

(Final Report of the Task Force on Urban Education of the Department of
Health, Education, and Welfare, Submitted to HEW Secretary Robert EI
Finch, January 5, 1970)
The inner city's Negro median number of years of completed schooing was 9

in 1967, compared to 12.1 for whites (Census, 1968, Table 156)
Impact of In- and Out-Migration on the System. As a result of the above

factors. sellouts are facing a near paralysis in both dealing with the sheer num-
bers and in attempting to integrate the isolated groups. With the 40 percent
none-white population, the higher non-white birthrate, and with many whites
sending their children to parochial and private schools, the majority of students
in the public schools would necessarily become increasingly non-white--thus
creating additional problems in efforts to integrate. The growing population has
only increased the inadequacy of school faculties. It has made the existing
teacher shortage more acute. The following two sections will discuss these
obstacles faced by overpopulated urban school systems.

INCREASED INADEQUACY OF FACILITIES

The Kerner Commission (1968) pointed out that bemuse of the rapid expan-
sion of the Negro population which "has been concentrated in segregated neigh-
borhoods, ghetto schools have experienced acute overcrowding. Shortages of text-
books and supplies have developed. Double shifts are common; hallways and
other non-classroom pace have been adapted for class instruction, and mobile
classroom units are used. Even programs for passive construction of new schools
in Negro neighborhoods cannot always keep up with increased overcrowding."
(Kerner, et al. National Advisory ('onnnission on Civil Disorders, 1968, p. 432).

Difficulties with facilities result not only from increased population but are
also combined with the age of such facilities. This combination presents a bleak
picture in the inner cities when compared to the suburbs. Core schools generally
have more impoverished or makeshift instruction rooms per buildings than
do fringe schools. A greater percentage of core students than suburban students
attend scliol buildings which are older and larger, with more students in the
school, more students per teacher, and more students per room. For instance, in
the Northeast. 43 percent of the elementary core schools are over 40 years
old, while in the fringe schools, only 18 percent are over age 40. Figures arc
comparable for secondary schools. In secondary education, there are seven more
students per classroom in the core than in the fringe in the Northeast. In the
11fidwest, there are 21 more students per classroom (Coleman, 1966, pp. 68, 69,
71). In addition, there are fewer librarians attending to the core schools with
a centralized library. fewer volumes in the core school library, and fewer volumes
Per core school student (Coleman, 1966, p. 74). Further, there is definite advan-
tage in the suburban schools in facilities for preparing hot meals and for .pro-
viding health services (Coleman, 1966, p. 71).,

INCREASED PERSONNEL PROBLEMS

In its study of the problems and priorities of urban education. the Study
Group on Urban Education of the Republican Coordinating Committee draws
the following conclusion about the quality of teaching in our urban areas:

"The teacher is a fundamental and uncial link between the education system
and the child. A child is under the influence of his teacher for a continuous
period of five hours or more per day, 180 days or more per year.... It is apparent
that success or failure of an education system will depend most vitally upon the
quality of teaching. Yet in urban areas today, because of numerous difficulties,
the quality of teaching and the pupil-teacher relationship frequently do not meet
the needs of the disadvantaged child." (Republican Coordinating Committee,
Study Group on Urban Education as cited by the Center for Urban Education).

These difficulties become abundantly clear from the following data.
Teacher shortages.Signifleant numbers of large city school systems reported

that the;- were encountering extreme difficulty in filling teaching positions for
1968 -69. The most frequently identified assignments, these school systems report
having extreme diffieutly in filling and the number of unfilled positions in early
August are shown in Table 4. Supporting these reports of shortages are the
relatively large numbers of these school systems which report they have had

80-44 ,, - 72 p '1 35
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to employ persons with substandard qualifications in these assignment areas for
1968-69 ; 21, industrial arts; 27, special education ; 15, mathematics 11, trade-
industrial-vocational-technical courses ; 17, regular instruction in elementary
grades; 7, natural and physical science ; and 6, women teachers of physical and
health, education.

It is interesting to note the relatively small number of teachers for the educa-
tionally disadvantaged citied in these figures. It would seem that the shortages
referred to above are those in special programs for the disadvantaged, but the
need for more qualified teachers for inner-city schools exists in virtually all of
the shortage areas cited.

TABLE 4.SURVEY OF DIFFICUl -TO-FILL POSITIONS IN LARGE SCHOOL SYSTEMS

Assignment

Number of school
systems reporting

having extreme
difficulty in

filling position

Number of
positions not filled

in August
in the large

school systems

Industrial arts--- --,---,-,-,-,-,-,---.-------.-:-.-. ------ ::-.-.-,-,..----.-,,,---------,--
Special education__..: :_- :-... .,-, ,,,, - xr: ,,,, ::::: ,,,,, -
mathematics --- ,_-_, ---------- :-. --,-,-:-------:-...-:-.,--,...., -...,,,---:-.--.-,--, .......,
Trade, industrial. vocational__ - ..,,,,,......, _ ________,_ ---- ----
School psychologists.. .. ,, ... . ,.....,,,,___,,,,,.._.,_,,:..:,:..,,.,,,,,..,..,,,,_,

Remedial reading speech, etc._ ___ ......_ . __________
Librarians., ......... _ .S., .--,...,:-...., -::::::: sz, .,:-
Elementary, regular instruction ..... __________________,
Natural and physical sciences ...... ....._,.,x_x_ ... ............. _,.,,
Instruction of educationally disadvantaged ....... ..... ................._..

45
32
27
20
15
13
13
11
10
10
10

284
867
382
89
91

180
153
124

2.123
193
148

Source: Center for Urban Education.

Looking to the staffing problems of the cities selected for study in connection
with this report, it can be noted that in Washington, D.C. over the period of
1966-68 pupil population increased from 145,951 to 148,719, a gain of 1.9 percent.
During the same period the teacher population decreased from 6.391 to 5,958,
a loss of 6.3 percent. The pupil-teacher ratio was thus raised from 23:1 to
25:1. A similar inverse relationship was observable in Los Angeles. Pupil popu-
lation for the same period increased 2.8 percent while teacher population
decreased by almost 1 percent. This change increased the pupil-teacher ratio
from already high 29:1 to 30:1 (pupil-ratio ratio average for all schools
in the United States is 23:1), Milwaukee showed a pupil population increase
of '2.1 percent and a teacher population decrease of 1.9 percent, with a rise in
pupil-teacher ratio from 26: 1 to 27: 1. While not displaying inverse pupil-teacher
population development, the cities of Chicago and Philadelphia both reveal a
significantly greater rate of iiterease in pupil population than teacher popula-
tion growth could keep pace with. Pupil population in Chicago showed an in-
crease of 4.1 percent and an increase in teacher population of only 2.7 percent.
Philadelphia's pupil body expanded by 5.3 percent, compared to its teaching staff
growth of 4.4 percent. Pupil-teacher ration was then observed to increase in
Chicago from 24.5: 1 to 26.2: 1 and in Philadelphia from 23.8: 1 to 24.0: 1.

High pupil-teacher ratio.Taking pupil-teacher ratio as an index of instruc-
tional staff supply problems in urban areas, a fall 1968 survey revealed that
eight of the twelve cities under study in this document exceeded the national
average pupil-teacher ratio of 23:1 by as much as 5.1 more pupils per teacher.
The range of excess was from 5 to 5.1 (See Table 5).

Lack of fully accredited teachera.Among the many staffing difficulties
experienced by big city school systems, the short supply of fully accredited or
licensed teachers remains a vexing problem. This is clear from the following
comparison. The total number of full time teachers with less than standard
certificates in the United States reported in a fall 1968 survey was 108,000,
this figure representing 5.6 percent of all employed full time teachers. At the
same time, cities such as Chicago, Baltimore, and Washington, D.C. reported
much higher percentages of classr otti teachers with less than standard certifi-
cates, i.e., Chicago 33.9 percent, Baltimore 23.8 percert and Washington, D.C.
26.0 percent.
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TABLE 5.-PUPILTEACHER RATIOS IN 8 LARGE CITIES

Number of
pupils over

Pupilteacher national
ratio average

City:
Baltimore ............ ..... ------ ..__ ------ 23.6 0.5
Chicago -, 24.5 1.4

27.0 3.8
Houston ---------- - 26.9 3.8
Los Angeles : = 26.5 3.4
Milwaukee -- - - - , - --, --------- 27.5 4.4

- - 24.7 1.6
St. Louis _ .... ________ ..... - ..______--_= 28.2 5.1

Source' Center for Urban Education.

Comparison between cities and suburbs.-The straits of big cities regarding
the supply of educational personnel is further illustrated by comparisons drawn
between several of the cities under consideration and their surrounding suburbs
and towns. Striking differences favoring the suburbs are evidenced regarding the
supply of school nurses, school librarians, and school psychologists. For example,
Washington, D.C. reveals a ratio of 1,377 pupils per school librarian, in sharp
contrast to that of neighboring Arlington County, Virginia which presents a ratio
of only 459 pupils per librarian. Similar contrasts are to be found when compari-
sons are made between Baltimore and Baltimore County (2.314 : 1 and 787: 1 re-
spectively) ; Cleveland and Cleveland Heights (10365: 1 and 802: 1 respectively) ;
Philadelphia and Bristol Township (6.287 : 1 and 1,446: 1 respectively) ; Mil-
waukee and Racine (10.508:1 and 1,432 : 1 respectively) ; San Francisco and
Berkeley (1.958: 1 and 750:1 respectively) ; Los Angeles and Long Beach
(2.354: 1 and 1,138:1 respectively). A comparison of some of the same cities and
nearby suburbs regarding school nurses and school psychologists reveals yet an-
other staffing disadvantage of big city school systems. In Washington. D.C., there
is a ratio of 3.105 pupils per school nurse, while in Arlington County, Virginia, one
finds a ratio of 1,540 per school nurse. Again, similar contrasts are to be found
when comparisons are made between Philadelphia and Bristol Township (1,172: 1
and 732: 1 respectively) and between Chicago and Rockford (4,034:1 and
1,589:,1 respectively). Likewise, in the matter of school psychologist, striking
contrasts are found between Washington, D.C. and Arlington County. Virginia
(6.346:1 and 3,273 :1 respectively) ; and between San Francisco and Haywood
(9.400: 1 and 4.308: 1 respectively ).

Racial distribution of teaching staffs.-The problems of big city schools will not
be completely solved if more minority group teachers and administrators are re-
cruited and promoted, but unless they are, all other reforms seem hypocritical.
Unless prejudice and racism are overcome, all other programs will fall short
of their goals. Moreover, quite apart from moral exhortations, it is clear that min-
ority group teachers represent an under-utilized manpower pool which might sub-
stantially contrib.ite to the reduction of the shortage mentioned above. The re-
sults of generations of discriminatory hiring and promotion practices are revealed
in on. of the findings of the Colentan Report: "Compared to the teachers of the
average white pupil. the teacher of the average Negro pupil is , . , much more
likely to be Negro in every region." A 1963 study of Cleveland's East Side, for
exam' le. showed that 81 percent of the teachers assigned to nearly-all Negro
school; were Negro, 91 percent of the teachers in majority-Negro schools were
Negro, and 3 percent of the teachers in nearly-all white schools were Negro. That
the process of changing these racial patterns is far from complete may be ex-
emplified by illustrations from a number of school systems. In Lo.s Angeles (Fall
1967), for example, where 21.4 percent. of the pupils are black, only 6.1 percent of
the adtninistrators, 12.8 percent of the counselors, and 14.7 percent of the teachers
are black. Even more striking 20.3 percent of the pupils have Spanish surnames,
but only 1.3 percent of the administrators and 3.0 percent of the teachers have
Spanish surnames. In Chicago, where approximately 54 percent (1966) of the stu-
dent body is black, 33.9 percent of the teaching staff is black, and approximately
21.9 percent of the administrative supervisory staff and specially assigned teach-
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ers are black.. The situation in New York City schools is even more acute Only
6,000 (11 percent) of a 55,000 teaching force is black. The proportion of black ad-
ministrators is even lower.

Teacher drop-out.The perennial and increasing problem of staffing big city
schools is aggragated by a phenomenon identified by B. Othanel Smith and his as-
sociates as the "Teacher Dropout." And this attrition problem among new teach--
ers and teachers at all levels of experience seems greater in the inner-city regions
of the big cities. It has been noted for example that the rate of exit from Chicago
inner-city schools is ten times that of less poverty-stricken areas. Citing Haubrich
and others, Smith offers a useful summary of current information concerning the
high ^ate of teacher exit from inner city schc 31s.

In the borough of Manhattan. according to Haubrich. one third of the teachers
appointed to positions do not accept their assignments. Moreover. in a study of
teacher attitudes in 15 major American cities, it was reported that 17 percent
of the teachers had been in their ghetto school for one year anti 63 percent in
their present position for five years or less. The proportion of teachers remain-
int; after five years dropped off radically. At the same time, some 88 percent
of the teachers indicated that they were satisfied with their positions. But the
rate of dropouts from the ghetto schools would seem to indicate that the teach-
ers tend to move on even though they may express satisfaction with the school
in general.

The teachers in the above--mentioned study were least satisfied with the work-
ing conditions. their teaching loads, and the community. About 63 percent were
satisfied with their working conditions and approximately 62 percent with their
teaching loads. But only 58 percent expressed satisfaction with the community
with 48 percent of these being onl somewhat satisfied. A large proportion of the
teachers were satisfied with the . colleagues. supervisors. the pupils and with
their salaries and the flexibility permitted them in the classroom. These findings
seem to indicate that the dissatisfaction of within the school itself. Since teach-
ers seem not to prefer neighborhoods where working conditions are unfavor-
able. young and inexperienced teachers, who must accept positions wherever
they find them. are often located in the disadvantaged areas. With the highest
rate of turnover among oeginning teachers. it is not surprising that schools in
deprived communities suffer a high rate of attrition among their teachers.

THE PROBLEMS OF TIlE EDUCATION SYSTEM IN PERCEIVING ITS STUDENTS

This section argues the inability, in many cases. of the system to cope with a
pluralistic culture, and cites some of the reasons for the problems which many
teachers have in perceiving their students as they areand as they can be
and to respond to their needs.

Perhaps one of the most serious problems with many urban systems tolay is
their lack of awareness of the effects of their own biases on their students. The
racial and ethnic minorities. the urban immigrants of today. possess essentially
the same general goals as those of the nationality immigrants of yesterday.
Among these goals are the attainment of self-respect. personal safety. economic
security, and acceptance in the mainstream without loss of individual self-
identity. Despite the similarity in goals, today's minorities arc separated from
previous groups by more than years alone. The school system which expect«t
middle class performance from those earlier immigrants were fulfilled in their
expectations for they were similar to those of the students.

The populations have changed : their strengths and weaknesses have changed ;

their problems have changed: their needs have changed : their values have
changed. Most systems have not. Many systems' unconscious biases and static
expectations have limited its capacity to teach children who enter the schools
without certain attributes held by previous constituencies of the system. Such
attributes relate to being oriented to middle class values and expectations. be-
ing reading-ready. and having the structural orientation that facilities sifting
from subject matter to subject matter as dictated by time blocs rather than by in-
terest and substance. Because lf the widespread use of systems' equating a stu-
dent's capacity to meet their expectations with his possession of such middle class
attributes. the concept of the self-fulfilling prophecy has all too often been demon-
strated. "Children who are treated is if they are uneducable invariably become
uneducable" (Clark, 11165. p. 128).

Studies indicate that a student entering the school doors hay, a significantly
better chance if he is neither black not nonwhite. However. scattered through-
out urban education systems are a growing number of activities which reflect
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efforts to overcome these biasesand. are. indeed, hopeful indicators. These
efforts reflect a very considerable variety and scope. Among them are : decentral-
ization and de 'Get() community involvement in real decision-making, sensitivity
training for school personnel ; addition of courses in institutions of higher edu-
cation on impoverisred children and youth at the request of local educational
systems ; early childhood programs which are aimed at parents as well as their
children ; bilingual programs with emphasis on the cultural as well the linguistic
aspects of language ;, job training in the high schools; and the like.

REPORT OF THE NATIONAL ADVISORY COMMISSION ON CIVIL DISORDERS

II. EDUCATION
Introduction

Education in a democratic society must equip the children of the nation to
realize their potential and to participate fully in American life. For the com-
munity at large. the schools have discharged this responsibility well. But for many
minorities, and particularly for the children of the racial ghetto, the schools
have failed to provide the educational experience which could help overcome the
effects of discrimination and deprivation.

This failure is one of the persistent sources of grievance and resentment with-
in the Negro community. The hostility of Negro parents and students toward
the school system is generating increasing conflict an causing disruption within
many city school districts.

But the most dramatic evidence of the relationship between educational prac-
tices and civil disorder lies in the high incidence of riot participation by ghetto
youth who had not completed high school. Our survey of riot cities found that
the typical riot participant was a high school dropout. As Superintendent Briggs
of Cleve'and testified before the Commission

"Many of those whose recent acts threaten the domestic safety and tear at
the roots of the American democracy are the products of yesterday's inadequate
and neglected inner-city schools. The greatest unused and underdeveloped human
resources in America are to be found in the deteriorating cores of America's
urban centers."

The bleak record of public education for ghetto children is growing worse.
In the critical skillsverbal and reading abilityNegro students fall further
behind whites with each year of school completed. For example, in the metro-
politan Northeast Negro students on the average begin the first grade with
somewhat lower scores on standard achievement tests than white, are about
1.6 grades behind by the .sixth grade, and have fallen 3.3 grades behind
white students by the twelfth grade.' The failure of the public schools to equip
these students with basic verbal skills is reflected in their performance on the
Selec`ive Service Mental Test. During the period June 1964-December 1965, 67
percent of Negro candidates failed the examination. The failure rate for whites
was 19 percent.

The result is ;hat many more Negro than white students drop out of school.
In the metropolitan North and West, Negro students are more than three times
as likely as white students to drop out of school by age 16-17.' As reflected by the
high unemployment rate for graduates of ghetto schools and the even higher
proportion of employed workers who are of low-skilled, low-paid jobs, many of
those who do graduate are not equipped to enter the normal job market, and
have great difficulty securing employment.'

Several factors have converged to produce this critical situation.
Segregation

The vast majority of inner-city schools are rigidly segregated. In 75 major
central cities surveyed by the U.S. Commission on Civil Rights in its study,
"Racial Isolation in the Public Schools." 75 percent of all Negro students
elementary grades attended schools with enrollments that were 90 percent or more
Negro. Almost 90 percent of all Negro students attended schools which had a
majority of Negro students. In the same cities, S3 percent of all white students
in those grades attended schools with 90 to 100 percent white enrollwents.

"Equality of Educational Opportunity." U S, Department of HEW. Once of Education
(1966). p 20. This report. generally referred to as the "Coleman Report." was prepared
pursuant to Section 402 of the Civil Rights Act of 1964.

The actual nonenrollment rate for Negro students in these areas is 20 percent, as
opposed to 6 percent for white students. Coleman Report. p. 31.

Employment figures reflect discriminatory practices as well. The contribution of 'node
quote education to unemployment, while not qualified, is clearly substantial.
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Racial isolation in the urban public schools is the result principally of resi-
dential segregation and widespread employment of the "neighborhood school"
policy, which transfers segregation from housing to education. The effect of
these conditions is magnified by the fact that a much greater proportion of white
than Negro students attend private schools. Studies indicate that in America's
twenty largest cities approximately four out of ten white students are enrolled
in nonpublic schools, as compared with only one out of ten Negro pupils. The
differential appears to be increasing.°

Segregation in urban schools is growing. In a sample of 15 large Northern
cities, the Civil Rights Commission found that the degree of segregation rose
sharply from MO to 1965. As Negro enrollments in these 15 cities grew, 97 per-
cent of the increase was absorbed by schools already over 50 percent Negro and
84 percent by schools mor than 90 percent Negro! By'197b, it is estimated that,
if current policies and treads persist, 80 percent of all Negro pupils in the twenty
largest cities, comprising nearly one-half of the nation's Negro population, will
be attending 90 to 100 percent Negro schools .°

Segregation has several major effects that have acted to reduce the quality
of education provided in schools serving disadvantaged Negro neighborhoods.

Most of the residents of these areas are poor. Many of the adults, the product
of the inadequate, rural school systems of the South,' have low levels of educa-
tional attainment. Their children have smaller vocabularies, and are not as well
equipped to learn rapidly in schoolparticularly with respect to basic literary
skillsas children from more advantaged homes.

When disadvantaged children are racially isolated in the schools, they are
deprived of one of the more significant ingredients of quality education : exposure
to other children with strong educational backgrounds. The Coleman Report and
the Report of the Civil Rights Commission establish that the predominant socio-
economic background of the students in a school exerts a powerful impact upon
achievement. Further, the Coleman Report found that "if a minority pupil from
a home without much educational strength is put with schoolmates with strong
educational backgrounds, his achievement is likely to increase.""

Another strong influence on achievement derives from the tendency of school
administrators, teachers, parents and the students themselves to regard ghetto
schools as inferior. Reflecting this attituie, students attending such schools lose
confidence in their ability to shape their future. The Coleman Report found this
factordestiny control"to have a stronger relationship to achievement
than . . . all the 'school' factors together" and to be "related, for Negroes, to
the proportion of whites in the schools. ""

In other words, both class and race factors have a strong bearing on educa-
tional achievement ; the ghetto student labors under a double burden.
Teachers

The schools attended by disadvantaged Negro children commonly are staffed
by teachers with less experience and lower qualifications than those attended
by middle-class whites." For example, a 1963 study ranking Chicago's public high
schools by the socio-economic status of surrounding neighborhoods found that
in the 10 lowest-ranking schools only 63.2 percent of all teachers were fully certi-
fied and the median level of teaching experience was 3.9 years. In three of these

"Big City School Desogregation : Trends and Methods." Dentler and Elsbery, National
Conference on Equal Educational Opportunity. Novemher 1967, p. 3.

1 While the proportion of Negroes attending all-Negro schools in Southern and border
states has declined in the 14 years since the Supreme Court's shoot desegregation decision,
the number of Negro students attending schools with all or nearly all Negro enrollments
has risen. "Racial Isolation in the Public Schools." p. 10.

"Big City School Desegragation : Trends and Methods," Supra.
The poor quality of education offered in these schools. located in the most poverty

Stricken section of the country. is attested to by the fact that "the 12thgrade Negro in
the nonmetropolitan South is OA standard deviation belowor, in terms of years. 1.9 years
behindthe Negro in the Metropolitan Northeast . . ." Coleman Report, p 21.

"Thin finding was limited to performance of students from minority groups. The Cole-
man report states :

"If a bite pupil from a home that is strongly and effectively supportive of education
is put In a school where most pupils do not come from such homes, his achievement
will be little different than if he were in a school composed of others like himself."
p. 22.

u Coleman Report. p. 2a
3 The Civil Rights Commission's survey found no major national differences in the edu-

cational attainment (years completed) of teachers in majority-Negro or majority-white
Schools. However, many large cities did not take part in the basic studies which supplied
the data for this conclusion. It is precisely in these cities that teachers of disadvantaged
Negro students tend to I the least exorienced. Moreover, the Commission did conclude that
Negro students more often than whites, had teacher, with non - academic college majors and
lower verbal achievement levee.



schools, the median level was one year. Four of these lowest ranking schools were
100 percent Negro in enrollment and three were over 90 percent Negro. By
contrast eight of the ten highest ranking schools had nearly total white enroll-
ments, and the other two were more than 75 percent white. In these schools, 90.3
percent of the teachers were fully certified and the median level of teaching ex-
perience was 12.3 years.

Testifying before the Commission, Dr. Daniel Dodson, Director of the New
York University Center for Human Relations and Community Services, statedthat:

"Inner-city schools have not been able to hold teaching staff. Between 1952 and
1962 almost half the licensed teachers of New York City left the system. Almost
two out of every five of the 50,000 teaching personnel of New York City do not
hold regular permanent licenses for the assignments they have.

"In another school system in one of the large cities, it was reported of one
inner-city school that of 84 staff members, 41 were temporary teachers, 25
were probationaries and 18 [were] tenure teachers. However, only one of the
tenure teachers was licensed in academic subjects."

U.S. Commissioner of Education, Harold Howe, testified that many teachers
are unprepared for teaching in schools serving disadvantaged children, "have
what is a traumatic experience there and don't last." Moreover, the more experi-
emed teachers normally select schools in white neighborhoods, thereby relegating
the least experienced teachers to the disadvantaged schools. This process rein-
forces the view of ghetto schools as Inferior.

As a result, teachers assigned to these schools often begin with negative atti-
tudes toward the students, and their ability and willingness to learn. These atti-
tudes are aggravated by serious discipline problems, by the high crime rates in
areas surrounding the schools, and by the greater difficulties of teachingstudentsfrom disadvantaged backgrounds. These conditions are reflected in the Coleman
Report's finding that a higher proportion of teachers in schools serving disadvan-taged areas are dissatisfied with their present assignments and with their stu-
dents than are their counterparts in other schools."

Studies have shown that the attitudes of teachers toward their students have
very powerful impacts upon educational attainment. The more teachers expect
from their studentshowever disadvantaged those students way bethe better
the students perform. Conversely, negative teacher attitudes act as self-fulfilling
prophecies: the teachers expect little from their students ; the students fulfill
the expectation. As Dr. Kenneth Clark observed, "Children who are treated as
if they are uneducable invariably become uneducable.""

In disadvantaged areas, the neighborhood school concept tends to concentrate
a relatively high proportion of emotionally disturbed and other problem children
in the schools. Disadvantaged neighborhoods have the greatest need for health
personnel, supplementary instructors and counsellors to assist with family prob-
lems, provide extra instruction to lagging students and deal with the many
serious mental and physical health deficiencies that occur so often in povertyagents.

These conditions which make effective teaching vastly more difficult, reinforce
negative teacher attitudes. A 1963 survey of Chicago public schools showed that
the condition creating the highest amount of dissatisfaction among teachers w.s
lack of adequate provision for the treatment of maladjusted, retarded and dis-
turbed pupils. About 79 percent of elementary school teachers and 67 percent of
high school teachers named this item as a key factor. The need for professional
support for teachers in dealing with these extraordinary problems is seldom, ifever, met.

Although special schools or classes are available for emotionally disturbed and
mentally handicapped children, many pupils requiring such help remain in regu-lar classes because of negligence, red tape or unavailability of clinical staff. An
example is provided by a National Education Association Study of Detroit :

"Before a disturbed child can receive psychological assistance. he must receive
diagnostic testing. But before this happens. the teacher must 1111 in a form . . .
to be submitted ... to a central office committee .. . If the committee decides that
psychological testing is in order, the teacher must fill out a second form . , to be

" Coleman Report, p. 12.
" Dr. Kenneth Clark. Dark Ghetto. Darner & Row. New York (1985, p. 125." "Detroit, Michigan A Study of Barriers to Equal Educational Opportunity in a LargeCity." National Commission on Professional Rights and Responsibilities of the NationalEducation Association of the United States, March 1967., p. 86.
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submitted to the psychological clinic. The child may then be placed on the waiting
list for psychological testing. The waiting period may last for several weeks, sev-
eral months, or several years. And while he waits, he 'sits in' the regular class-
room ... Since visiting teacher,: are scarce and special classes insufficient in num-
ber, the child who has been tested is usually returned to the regular classroom to
serve more time as a 'sit-in.' "

Teaching in disadvantaged areas is made more difficult by the high rate of
student turnover. In New York City during 1963-1964, seven of ten students in
the average, segregated Negro-Puerto Rican elementary school either entered or
left during the year." Similar conditions are common to other inner-city schools.
Continuity of education becomes exceedingly difficult-the more so because many
of the students entering ghetto schools during the school year come from rural
southern schools and are behind even the minimum levels of achievement at-
tained by their fellow northern-born students.
Fnrollment8 -

In virtually every large American city, the inner city schools attended by
Negroes are the most overcrowded. We have cited the vast population exchange-
relatively affluent whites leaving the city to be replaced by Negroes-which has
taken place over the last decade. The impact on public education facilities has
been severe.

Despite an overall decrease in the population of many cities, school enrollment
has increased. Over the last 15 years, Detroit has lost approximately 20.000 to
30.000 families. Yet during that same period the public school system gained
approximately 50,000 to 60,000 children. Between 1961 and 1965. Detroit's Negro
public Helm] enrollment increased by 31,108. while white enrollment dropped
23.748. In Cleveland between 1950 and 196.1 a population loss of 130.000 coincided
with a school enrollment increase of 50,000. Enrollment gains in New York City
and Chicago were even larger.

Although of lesser magnitude, similar changes have occurred in the public
school systems of many other large cities. As white students withdraw from a
public school, they are replaced by a greater number of Negro students. This
reflects the fact that the Negro population is relatively younger, has more
children of school age, makes less use of private schools. and is more densely
concentrated than the white population.

As a result, Negro school enrollments have increased even more rapidly than
the total Negro population in central cities. In Cincinnati for example. between
1960 and 1905 the Negro population grew 16 percent. while Negro public school
enrollment increased 26 percent." The following data for four other cities illus-
trate how the proportion of Negroes in public schools has outgrown the Negro
proportion of the total city population'"

NEGRO POPULATION AND PUBLIC SCHOOL ENROLLMENT

Negro percent of population Negro percent of public school enrollment

1950 1965 Change 1950 1965 Change

A t l a n t a . . . . . . . ... .... 36.6 43.5 +6.9 39.1 53.7 +14.6.. 3. S 10.8 +7.3 6.6 22.9 +10.3
Oakland . 12.4 30.0 +17.6 14.0 45.0 +31.0
Washington 35.0 55.0 +20.0 50.1 39.4 +39. 3

Negroes now comprise a majority or near majority of public school students
in seven of the ten largest American cities. as well as in many other cities. The
following table illustrates the percentage of Negro students for the period 1965-
1966 in the public elementary schools of 42 cities. including the 28 largest, 17 of
which have Negro majorities

" The compnrable rote In the white schools WAR 4 out of 10.
17 Cincinnati report of C.S. Comm isAon on Civil Rights. pp. R-9. 11.
m Figures for Atlanta. Milwniikee and Onkla nil nre from their reports to the Civil Rights

Commission Atlantn. pp. 23. 25 Milwaukee. pp. 19. :37. 42 : Oakland. pp. 7. 11 -15A ; rind
the Burenii of the Census. Washington figures are from the District of Columbia Board of
Education.
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City
Percent

Negro City
Percent
Negro

Washington, D.0 90. 9 Cincinnati 40. 3Chester, Pa 69. 3 Pittsburgh 39. 4Wilmington, Del 69.3 Buffalo 34. 6Newark 69. 1 Houston 33. 9New Orleans 65. 5 Flint 33. 1Richmond 64. 7 Indianapolis 30. 8Baltimore 64. 3 New York City 30. 1East St. Louis 63. 4 Boston 28. 9St. Louis 63.3 San Francisco 28. 8Gary 59. 5 Dallas 27. 5Philadelphia 58. 6 Miami 26. 8Detroit 55. 3 Milwaukee 26. 5Atlanta 54. 7 Columbus 26. 1Cleveland 53.9 Los Angeles 23. 4Memphis 53. 2 Oklahoma City 21. 1
Chicago 52. 8 Syracuse 19. 0Oakland 52. 1 San Antonio 14.2Harrisburg 45. 7 Denver 14.0New Haven_ 45.6 San Diego 11.6Hartford 43. 1 Seattle 10.5Kansas City 42.4 Minneapolis 7.2

Source: U.S. Commission on Civil Rights, "Racial Isolation in the Public Schools."

Because this rapid expansion of Negro population has been concentrated in
segregated neighborhoods, ghetto schools have experienced acute overcrowding.
Shortages of textbooks and supplies have developed. Double shifts are common;
hallways and other non-classroom space have been adapted for class instruction ;
and mobile classroom units are used. Even programs for massive construction
of new schools in Negro neighborhoods cannot always keel) up with increased
overcrowding.

From 1951 to 1963, the Chicago Board of Education built 266 new schools or
additions, mainly in all-Negro areas. Yet a special committee studying the schools
in 1964 reported that 40 percent of the Negro elementary schools had more than
35 students per available classroom, as compared to 12 percent of the primarily
white elementary schools. Of the eight Negro high schools, five had enrollments
over 50 percent above designed capacity. Four of the 10 integrated high schOols,but only lour of the 26 predominantly white high schools, were similarly over-
crowded. Comparable conditions prevail in many other large cities.

The Civil Rights Commission found that two-thirds of the predominantly
Negro elementary schools in Atlanta were overcrowded. This compared with 47
percent of the white schools. In 1965, all Atlanta Negro high schools were oper-
ating beyond their designed capacity ; only one of three all-white high schools,
and six of eight predominantly white schools were similarly overcrowded.'

Washington, D.C. elementary schools with 85-100 percent Negro enrollments
operated at a median of 115 percent of capacity. The one predominantly white high
school operated at 92.3 percent, an integrated high school at 101.1 percent, and the
remaining schools-all predominantly Negro-at 108.4 percent to 127.1 percentof capacity.

Overcrowded schools have severe effects on education, the most important ofwhich is that teachers are forced to concentrate on maintaining classroom dis-
cipline, and thus have little time or energy to perform their primary function-educating the students.
Facilities and Curricula

Inner-city schools are not only overcrowded, they also tend to he the oldestand most poorly equipped.
In Detroit, 30 of the school buildings still in use in these areas were dedicated

during the administration of President Grant." In Cincinnati, although from 1950
10 Atlanta report for Civil Rights Commission. pp. 32-34.
I° Testimony of Norman Drachler, Superintendent of Schools, Detroit.
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to 1965, Negro student population expanded at a faster pace than white, most
additional school capacity planned and constructed was in predominantly white
areas. According to a Civil Rights Commission report on Cincinnati, the added
Negro pupil population was housed, for the most part, in the same central-cityschools vacated by the whites.'

With respect to equipment, the Coleman Report states that "Negro pupilshave fewer of some of the facilities that seem most related to achievement : Theirbooks per pupil in the libraries ; their textbooks are less often in sufficientsupply."'
The quality o! education offered by ghetto schools is diminished further by useof curricula and materials poorly adapted to the life-experiences of their students.Designed to serve a middle-class culture, much educational material appears

irrelevant to the youth of the racial and economic ghetto. Until recently, fewtexts featured any Negro personalities. Few books used or courses offered
reflected the harsh realities of life in the ghetto, or the contribution of Negroes
to the country's culture and history. This failure to include materials relevant
to their own environment has made students skeptical about the utility of what
they are being taught. Reduced motivation to learn results.
Funds

Despite the overwhelming need, our society spends less money educating ghetto
children than children of suburban families. Comparing the per capita education
costs for ghetto and suburban schoolsone educator, in testimony before thisCommission, said :

"If the most educated parents with the highest motivated children find in their
wisdom that it costs $1,500 per child per year to educate their children in thesuburbs, isn't it logical that it would cost an equal amount to educate the less
well motivated, low-income family child in the inner city? Such cost would
just about double the budget of the average inner-city school system."

Twenty-five school boards in communities surrounding Detroit spent up to
$500 more per pupil per year to educate their children than the city, Merely to
bring the teacher/pupil ratio in Detroit in line with the state average would
require an additional 1,650 teachers at an annual cost of approximately $1.3million."

There is evidence that the disparity in educational expenditures for suburban
and inner-city schools has developed in parallel with population shifts. In a study
of twelve metropolitan areas, the Civil Rights Commission found that, in
1960, 10 of 12 central cities spent more per pupil than the surrounding suburbs;by 1964, in seven of the 12 the average suburb spent more per pupil than the
central city in seven."

This reversal reflects the declining or stagnant city tax base, and increasing
competition from nonschool needs (police, welfare, tire) for a share of the munic-
ipal tax dollar. The suburbs, where nonschool needs are less demanding, allocate
almost twice the proportion of their total budgets to education as the cities."

State contributions to city school systems have not had consistent equalizing
effects. The Civil Rights Commission found that, although state aid to city
schools has increased at a rate proportionately greater than for suburban schools,
states continue to contribute more per pupil to suburban schools in seven of
the twelve metropolitan areas studied. The following table illustrates the
findings :

" Cincinnati report for the Civil Rights Commission, pp. 21-25.
2, Coleman report, pp 9-12.
0 Testimony of Dr. Dodson.
"Testimony of Norman Drechier. Superintendent of Schools, Detroit.
Is "Racial Isolation in the Public Schools," p. 27.
" "Racial Isolation in the Public Schools," p. 26.
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REVENUES PER PUPIL FROM STATE SOURCES

Place

Amount per pupil

1950 1964

Percent
increase
1950-64

Baltimore:
City: ......... ...... .............. .. ..... .....-- ...--

---..._ .Suburbs . . .. - -- = ..._ __ _

$71
90

$171
199

140.8
121.1

Birmingham:
90 201 123.3

Suburbs :: 54 150 111.7
Boston:,

19 52 173.7
Su 11 r In ........ ...... ..- -.-,- -:- -,-,-, -,:-:-..- ......... -:-..-,.. -, -,-:-:-.:- - -.....- 30 75 150.0

Buffalo:,
City -: : 7.7,, :::- : ": : :, _ =--- 284 110.4
Suburbs 165 270 63.6

Chattanooga:

62 136 119.4
141 152 7.8

Chicago:
42 154 2.6

Su urhs :::: 7: .... 32 110 243.8
Cincinnati:

Citg . 51 91 78.4
78 91 16.7

Cleveland:.
50 88 76.0

Su uffis................ ........ - 39 ss 125.6
Detroit :

- - - - - - - - - - - - ...... -- - ..... - - - - -- -- - - - - -:.:- - - - - - 135 189 40.0
Suurbs ...... ,:. .. ......... . --,--... -5-5-:-7-5-5,- . -:-.:-..-. ...... 149 240 61.1

New Orleans:
City.. -- ... -,-........,-.---_-- .-..-:- ----:.:-.----,...,..------ ........ ...... 152 239 57.2.-
Suburbs --- --, : 7. : : : 7. : r : : :-.-: = :: 117 259 121.4., .

St. Louis:.
70 131 87. 1

S u b u r b s : : : : : : : : -..:-:: : : : : : :::: : 61 143 134.4.

San Francisco:
City. ... ......... -_---:-.,... -:--..--:- -:-,-7.-.,-,-,- --- -x-s-s- --x-7.- -.-:-,:x- - ---..- 122 163 33.6.-
SuDuiDs ....... .. . :-.... - .:. . -- - ..---:-.. . -- - .:,............: ... ....... - -,... 160 261 63. 1

Source: US. Commission on Civil Rights, "Racial Isolation in the Public Schools."

Federal assistance, while focused on the innercity schools, has not been at a
scale sufficient to remove the disparity. In the 1965-1966 school year, federal
aid accounted for less than 8 percent of total educational expenditures. Our
survey of federal programs in Detroit, Newark and New Haven during the
school year 1967-1968 found that a median of approximately half the eligible
school population is receiving assistance under Title I of the Elementary and
Secondary Education Act (ESEA).
Community-School Relations

Teachers of the poor rarely live in the community where they work and
sometimes have little sympathy for the life styles of their students. Moreover,
the growth and complexity of the administration of large urban school systems
has compromised the accountability of the local schools to the communities
which they serve, and reduced the ability of parents to influence decisions af-
fecting the education of their children. Ghetto schools often appear to be un-
responsive to the community, communication has broken down, and parents are
distrustful of education officials.

The consequences for the education of students attending these schools are
serious. Parental hostility to the schools is reflected in the attitudes of their
children. Since the needs and concerns of the ghetto community are rarely re-
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aected in educational policy formulated on a citywide basis, the schools are often
een by ghetto youtl' as being irrelevant.

On the basis of interviews of riot area residents in Detroit. Dr. Charles Smith,
of the U.S. Office of Education's comprehensive elementary and secondary edu-
cation program, testiflio. that "one of the things that came through very clearly
to us is the fact that there is au attitude which prevails in the inner city that
says in substance we think education is irrelevant."

Dr. Dodson explained this phenomenon as follows
"This divergence of goals [between the dominant class and ghetto youto]

makes schools irrelevant for the youth of the slum. It removes knowledge as a
tool for groups who are deviant to the ethos of the dominant society, It tends to
destrog the sense of self-worth of minority background children. It breeds
apathy, poweeessness and low self-esteem. The majority of ghetto youth would
prefer to forego the acquisition of knowldege if it is at that cost. One cannot
understand the alienation of modern ghetto youth except in the context of this
conflict of goLls."

The absence of effective community-school relations has deprived the public
education system of the communication required to overcome this divergence
of goals. In the schools, as in the larger society, the isolation of ghetto residents
from the policy-making institutions of local government is adding to the polariza-
tion of the community and depriving the system of its self-rectifying potential.
Ghetto Environment

All of the foregoing factors contribute substantially to the poor performance
of ghetto schools. Inadequate and inefficient as these schools are, the failure
of the public education system with respect to Negro students cannot fully be
appraised apart from the constant and oppressive ghetto environment.

The interaction of tl:e ghetto environment and the school is well described
in the testimony of Superintendent Briggs of Cleveland

"But what about the child of the ghetto? It is he whom we must save for we
cannot afford to lose this generation of young Americans.

"If this child of despair is a young adult, there is a better than a 50 percent
chance that he is a high school dropout. He is not only unemployed, but un-
employable, without a salable skill. Neither of his parents went ' and the
eighth grade. Preschool or nursery school was out of the question w,...1 he was
four, and when he was five he was placed on a kindergarten waiting list.
. . . At six he entered school ; but could only attend for half a day because
of the big enrollment. . . . During his six years in elementary school, he
attended four different schools because the family moved often, seeking more
adequate housing for the six children. When he got to high school he wanted
vocational training, but none was available.

family was on relief and he couldn't afford a good lunch at noon be-
cause Cleveland schools at that time were not participating in the federal hot
lunch program and the average cost of lunches amounted to 70 cents.

"Of Lis few friends who were graduated from high school none had found
jobs and they couldu t afford to go to college.

"Here he is now, discouraged and without hope economically incompetent
at a time in life when. traditionally, young Americans have entered the eco-
nomic mainstream as job holder 1.

"A younger brother, age 9, is now in the fourth grade. He attends a new
school, opened in 1964. Though he lives one mile from Lake Erie, he has never
seen it. He has never taken a bus ride. except when his class at school went
on a field trip. The family still does not subscribe to a daily newspaper. The
television set is broken and there is no money to have it repaired. His mother
has never taken him downtown shopping.

"He has never been in the office of a dentist and has seen a physician only
at the local clinic when he was injured playing in an abandoned house in the
neighborhood.

"At home there are no books. His toys. if Lay. are seeondliand. His shoes are
too small and his sweat. shirt, bought for 25 cents at a rouinage sale, bears
the insignia of a suburban school system.

"Each morning 1w looks forward anxiously to the free milk he gets at school
because there is no breakfast at home.

"He can't study well at home because of the loud blare of rock-and-roll music
from the bar up the street. There are nine bars in his rather compact neighbor-
hood.... .



"The screaming police siren is a very familiar sound to him for be hears itregularly in his neighborhood, «here the crime rate is Cleveland's highest."These boys both have better than average intelligence but they are the vic-tims of neglect and are lost in the maze of statistics. Their plight and that ofthousands like them in America's ghettos can certainly be considered the mostpressing unattended business on America's agenda."
Basic Strategies

To meet the urgent need to provide full equality of educational opportunityfor disadvantaged youth, we recommend pursuit of the following strategies
Increasing effor,s to elinancie de facto segregation

We have cited the extent of racial isolation in our urban schools. It is greatand it is growing. It will not easily be overcome. Nonetheless, we believe schoolintegration to be vital to the well-being of this country.We base this conclusion not on the effect of racial and economic segregationon achievement of Negro students, although there is evidence of such a relation-ship ; nor on the effect of racial isolation on the even more segregated white stu-dents, although lack of opportunity to associate with persons of different ethnicand socio-economic backgrounds surely limits their learning experience.
We support integration as the priority education strategy because it is essen-tial to the future of American society. We have seen in this last summer's dis-orders the consequences of racial isolation, at all levels, and of attitudes towardrace, on both sides, produced by three centuries of myth, ignorance and bias. Itis indispensable that opportunities for interaction between the races be expanded."The problems of this society will not be solved unless and until our childrenare brought into a common encounter and encouraged to forge a new and moreviable design of life. ""

Provision of quality education, for ghetto schools
We recognize that the growing dominance of pupils from disadvantaged mi-

norities in city populations will not soon be reversed. No matter how great the
effort toward desegregation, many children of the ghetto will not, within theirq^hool careers, attend integrated schools.

If existing disadvantages are not to be perpetuated, we must improve dra-matically the quality of ghetto education. Equality of results with all-white
schools in terms of achievement must be the goal.

We see no conflict between the integration and quality education strategies
we espouse. Commitment to the goal of integrated education can neither diminishthe reality of today's segregated and unequal ghetto schools nor sanction the
tragic waste of human resources which they entail.

Far from being In conflict, the strategies are complementary. The aim of qual-ity education is to coamensi.t^ for and overcome the environmental handicaps of
disadvantaged children. The evidence indicates that integration, in itself, does
not wholly achieve this purpose. Assessing his report in light of interpretation by
others of its fl,k,:inrss, Dr. Coleman concludes that:

"I:: is also true that even in socially or racially integrated schools a ciilld'S
family background shows a very high relation to his performance. The findings
of the [Coleman] Report are quite unambiguous on this score. Even if the school
is integrated, the heterogeneity of backgrounds with which children enter school
is largely preserved in the heterogeneity of their performance when they finish.
As the Report indicates, integration provides benefits to the underprivileged. But
it takes only a small step toward equality of educational opportunity." 21

Moreover, most large integrated schools retain a form of ability grouping,
normally resulting in resegregation along racial lines. The Civil Rights Com-
mission found that "many Negro stin.ents who attend majority-white schools in
fact are in majority-Negro classrooms." s.

In short, compensatory education is essential not only to improve the quality
of educatlon provided in segregated ghetto schools, but to make possible both
meaningful integration and maximum achievement in irtegrated schools.

Mr. MIRVA. Mr. Selden, I want to compliment you on your statement
and your pamphlet

r Te st mo of Dr. mason.
21) Towards Open Sehools." .Tames S. Coleman. The Public Mime, Fall 1947, p. 23.
2° "Racial Isolation in the Public Schools," p. 162.
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Mr. SELDEN. Thank you.
Mr. MIKvA. I am particularly impressed because I think you deal

with one group of people that may have more expertise on the *pluses
and minuses of busing than anybody else. Perhaps the kids have more
erperience but., next to the kids, I think the teachers know more about
what is good and bad about busing than anyone. I am inteersted if you
could embellish your statement in terms of the teachers you have talked
to who have been involved in places like Pontiac or some of the south-
ern school districts. What was their attitude generally? I realize I am
asking you to make difficult generalizations.

Mr. SELDEN. No; as a matter of fact, I grew up in Pontiac, Mich.,
and was educated in the schools of Pontiac. Pontiac is a place ;hat has
had segregated housing patterns for a long time, and this, of course,
was reflected to some extent in the schools.

My parents are still alive and live, in Pontiac, and I visit them quite
frequently. So I have had a chance to make checks as I have gone along.
I have watched the schoolbuses go by, and I was there when the boy-
cotts were on, too.

The buses are operating today and kids are riding the buses and they
are attending the schools, and I don't think that the level of disturb-
ance or violence is any greater than one might expect in any kind of a
situation where there are a lot of kids involved.

Teachers are in most respects like other people. They want to be
able to succeed at what they are doing and they like to do it in as com-
fortable a way as possible. It is easier to teach white, middle-class
children, by and large, than it is to teach ; nwhite, economically de-
prived ghetto children.

So teachers who have found their way to those pockets where the
white, middle-class lives quite naturally are not too enthusiastic about
busing. They have a pretty good thing going for them and they don't
want it disturbed.

On the other hand, as our cities become more and more ghettoized
and the schools i.olitintie to decline, the number of teachers in favor
of busing to get a different social mix increase., I am not talking about
racial mix necessarily. I am talking primarily 'bout social mix. It is
very difficult to teach in schools where children come from environ-
ments which inhibit school-type learning. It is hard to teach and hard
to learn. If this mixture could be leavened, the teachers involved would
be able to do a better job and everybody would belefit.

Furthermore,, the rapid turnover of teachers in these areas in big
city schools would be slowed down if not halted if this could be done.

I recognize that in Chicago busing the entire black school population
to where the whites live isn't a credible idea just from a physical
standpoint, let alone finding solutions for any other problems that
might be involvel. But there are areas of Chicago where this could
be don, without any great disruption, and if it had been done years
ago it might hive prevented some of the block-busting and racial
conflict that have occurred in Chicago.

Mr. MiKvA. That has been done in some suburbs, and I have been
impressed with the experience in Evanston. Most of the teachers I
have talked to up there say it has been an educational plus for all
concerned.
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Mr. SELDEN. That is right. Now. in tl.e Southwe do have an
organization in Birmingham, Savannah, Jacksonville, Mobile, and
New Orleansteachers are accepting the law. They are trying to live
with it. By and large, they are succeeding. I would hate to have
Congress come along now and tell them that "It was all a big mistake.
You were wrong." And this is really the kind of emotion that you
are dealing with.

Mr. MIKVA. May I comment on one line in your statement, Mr.
Selden. You talk about the fact that a lot of us in office or campaign-
ing for office are using the slogan of what has become known as "The
Bus."

I am sure you are aware that parent., have a legitimate concern
about trying to keep their kids from going to a worse school system
than they are now going to. If there are any schools suffering from
too much education, that fact has escaped me. So I thi-k parents are
legitimately concerned about not worsening their own children's edu-
cation, and therefore we have legitimate reason for trying to reassure
them that isn't what this is all about. In other words, this is not an
attempt to level out an inadequate education for everybody.

Mr. SELDEN. Mr. Mikva, I know from your record in Springfield
and in the Congress here that you have supported improvements in
education. You have supported educational appropriation bills
throughout your public career. You have been a great supporter of
education.

Putting this issue in this conditional way, "It depends on what is
at the end of the bus lir ," is the negative approach. I think that we
ought to say that very few of our schools are good enough. Our
sc:iool system does not educate half of the children that come into
kindergarten even by our own standards. We have to put more money
in these schools and get the staff in the schools so they can do the job
that they are hired to do. This should be done whether you bus kids
or not. Yet, we are being tragically shortsighted.

To illustrate the nature of this tragedy, in New York City, the union
negotiated with the then superintendent of schools and set up a pro-
gram called "More Effective Schools," These are elementary schools
where the amount of staffing and equipment put into the schools is
about 50 percent more than is put into other elementary schools.

Most of the schools, all except one or two, are located in the ghetto.
Those schools have been educational successes. Teachers don't leave
them. There is a waiting list of teachers who want to get into those
schools. The children have an orderly school experience and they
learn at grade level, whereas before. they dropped back every year.

But what is happening now under the system of decentralization
of the New York school system. where you have 32 local school dis-
tricts, school districts that have more effective schools are under pres-
sure to give them up. The parents say. "Look, why should those kids
get this special treatment? My kid is just as good as those kids; and
if my kid can't go to that school, I want the money that goes into
that school spread around."

What a tragedy to set up a situation for human beings which makes
them like a dozen rats fighting over one piece of cheese. What a trag-
edy. We need 300 more effective schools in New York City. This is
true in other big cities of this Nation, too.
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Mr. MIKVA. Thank you.
Chairman CELLED. Any questions?
I would like to ask whether you are familiar with the organization

known as the American Association of School Administrators?
Mr. SELDEN. Yes. I spoke at their convention 2 weeks ago.
Chairman CELLED. We checked on that organization, and that has

schools in various cities, and they have put out a pamphlet resolution.
I would like to know whether you agree with this resolution, which
is as follows :

We believe integrated schools to be the best preparation for participation in
America's multiethnic society. In :nost areas of the country, particularly in
metropolitan centers, schools serve a cross section of the racial, ethnic, and
economic groups that make up our country.

Superintendents have an affirmative responsibility to provide the leadership
not only to desegregate schools but also to integrate teaching staffs, curriculum,
and activities. Many means of integrating schools for the purpose of improving
educational opportunities have been developed, including but not limited to
paired schools, magnet schools, specialized schools, bus transportation, and gerry-
mandering. All school districts should use these and other means to the extent
necessary to provide meaningful Integra te,.I education.

In other words, you would ogre..., with the AASA that one of the
means by which you can improve the school system, the integrated
school system, is the use of buses?

Mr. SELDEN. Yes; they are simply reiterating the doctrine of the
Court in the Charlotte-Mecklenbui case in that regard, and I support
that doctrine and I support that rt solution.

Chairman CELLED. Any further quest ions ? Mr. Polk.
Mr. Pout. Mr. Selden, it has been the view of a couple of witnesses

before this committee that. busing black children into so-called white
schools actually underscores a sense of inferiority in blacks because it
tells them that they aren't quite good enough as they are and that they
can't obtain good schooling in a black context. Could you comment on
that?

Mr. SELDEN. Well, there probably is a certain amount of truth to it,
but I don't think it is compelling. You see, life is a series of choices
among alternatives, none of which is ever completely satisfactory.
There is some loss in busing if it is only the gasoline that is used, but
I don't think busing leads to feelings of inferiority. I live in Virginia,
and my child is bused to an integrated school. I have occasion to go
up to that school every now and then as a parent. We don't represent
the teachers there, incidentally.

From all I have been able to see of the activities that go on in the
school, and from what my boy tells me, the school is a really integrated
school. I don't see any grouping of black kids off to one side with their
fingers in their mouths feeling sorry for themselves. I don't think that
they are psychologically damaged by being bused to that school. They
might be if they were told, "You better stay in your place; we don't
want you here."

Mr. POLK. Thank you.
Chairman CELLER. Thank you very much, sir. We were very inter-

ested in getting your testimony and we thank your associates.
Mr. SELDEN. Thank you very much, Mr. Chairman.
Chairman CELLER. Our next witness is Mr. ,James F. O'Neil, mem-

ber, Michigan State Board of Education.
Mr. Hutchinson.
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Mr. H17TCHINSON. Mr. Chairman, I appreciate very much the oppor-
tunity to introduce to the subcommittee Jim O'Neil, who is a member
and has been a member for a number of years of the Michigan State
Board of Education. He holds a position, Mr. Chairman, which is
elective, Statewide. In other words, the members of the State board of
education have to go out and campaign the whole State of Michigan,
and they are elected for 8-year terms. I think there are eight members
of the board and the terms of two of them expire every 2 years. So
it is a staggered board.

The size of the State of Michigan being what it is, I think that the
fact that a mar. has to go out and campaign throughout that State
just as though he were campaigning for Governor or U.S. Senator
indicates the position of the State board of education in our State
structure.

It is very pleasing to me to have Mr. O'Neil here to testify on this
issue.

STATEMENT OF JAMES F. O'NEIL, MEMBER, MICHIGAN STATE
BOARD OF EDUCATION

Mr. O'NEIL. Mr. Chairman, first of all, Congressman Hutchinson,
thank you for the very kind introduction. I want to thank the com-
mittee for giving me the opportunity to testify here today. As Con-
gressman Hutchinson has indicated, the State board of education has
the responsibilities forand I would like to call them outleadership
and general supervision over all of education in Michigan except for
the degree-granting institutions; planning and coordinating respon-
sibilities for all of education, including higher education; and respon-
sibilities to recommend to the legislature the financill needs of all of
education.

Chairman CELLER. Do you speak for the Michigan State Board of
Education this morning or are these your personal views?

Mr. O'NEIL. These, are my personal views, Mr. Chairman.
I might point out a story here which I think is analogous to the

situation we are in. There, is a well-known juvenile judge, Judge
Gilliam, of Denver, Colo., who was in Michigan recently, and he told
the story of being in one of our elementary schools in one of the lower
grades. He, said he, felt a compulsion to ask one of the youngsters in
the classroom who brought down the wall of Jericho. He said the
youngster seemed to be quite stunned and then startled 'nd finally
blurted out, "Your Honor I don't know, but I know I didn't do it."

He was a little bit surprised at that, and he approached the teacher
and told her what had happened, and the teacher says, "Your Honor,
I will have to be very frank. I don't know who brought down the wall
of Jericho, but I know Johnny Jones and he is an honest boy, and if
he said he didn't do it, he didn't do it."

He hurried to the principal of the school and apprised him of what
had happened in the classroom, and the principal says, "Frankly, Your
Honor. I don't. know who brought down the wall of Jericho and I don't
know Johnny Jones, but I do know Miss Edwards and I know her to
be an honest person, and if she said Johnny didn't do it, then he didn't
do it."

6040 0 72 pt. I 36
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The judge could hardly wait to see the superintendent of schools,
which he did on first opportunity. The superintendent was well up on
what was happening in the district. He met the judge and he said,
"Your Honor, let me say first I don't know who brought down the wall
of Jericho and I don't know Johnny Jones, but we in the administation
have had some misgivings about Miss Edwards for some time. She is
only a probationary teacher, and this will be her last year in the school
system."

Well, the judge then could hardly wait for the first meeting of the
school board to apprise them of the situation in the schools. He was
met by the president of the school board, who was well up on the situa-
tion and he told the judge this : "We on the board don't know who
brought down the wall of Jericho, but we have conducted a very thor-
ough investigation and, from our investigation, we determined that
that wall had been in a weakened condition and safety hazard for years
and should have come down years ago. But," he said, "in the interest of
better community relations, we are appropriating $10,000 and we are
going to rebuild It."

I think at times our courts are rebuilding the wall of Jericho, and I
say this because of the deep concern I have of what is happening.

I particularly request your attention to my recommendations regard-
ing the most crucial domestic issue of our time in view of the fore-
sight and perception I have previously demonstrated on other major
issues but which has been unfortunately ignored to the detriment of
our people and our country.

In 1962, as a congressional candidate, I identified the following
three major issues :

First. Seek a complete reappraisal of our Southeast Asian policy
which may be leading us to another Korean-type war or even worse.

2. Head off the economic chaos we are rapidly moving toward if
we do not stop the current inflationary trend as evidenced by the
Government's overspending of $7 billion this year-1962and the
Government's plan to overspend by billions of dollars in future years.

3. Protect Congress from having its powers usurped by the execu-
tive branch and protect our system of checks and balances in the Gov-
ernment as provided by the Constitution.

Unfortunately, my concerns were ignored and as a result today::
1. We have experienced one of the most disastrous and unconstitu-

tional wars of our time.
2. Inflation is at an all-time high and the dollar is at an all-time

low, and
3. Congress, which has had its constitutional power for war and

peace usurped by the Presidency, new is having its constitutional
power to legislate and represent the people usurped by the courts.

As a result of the above and as a result of the courts' threatening
the freedom of all the people with court-ordered discrimination, our
democracy of the people, by the people, and for the people is in
jeopardy and it is threatened with being taken over by an oligarchy
made up of the President and the judges.

The tyranny our forefathers ought to escape and the very freedoms
they sought to establish and safeguard are being threatened by the
very j idges and courts that were established to protect these freedoms.

I believe any discrimination is both unconscionable and unconstitu-
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tional. I also believe that court-ordered discrimination is just as un-
conscionable and unconstitutional as any other type. However, court-
ordered discrimination is doubly dangerous because:

1. The courts were established to protect individual freedoms, and
2. If the judges can misuse their power to pervert our democracy

by taking away the freedoms and rights of parents and schoolchildren,
then all of our freedoms are in jeopardy.

I would add that courts cannot protect the rights of anyone by
violating the rights of everyone. I am wearing this black armband
today in mourning because I believe our living Constitution is being
strangled to death by today's judges.

I believe, as I have indicated, we are presently confronted with the
most crucial domestic issue of our time. The issue before us is:

(a) The issue that led to the Revolution of 1776;
(b) The issue that led to the most tragic war our country has ever

experiencedthe Civil War; and
(c) The issue that today carries the threat of either mass civil dis-

obedience or a major revolution in our country. -

That issue is freedom of rights. That is the issue that led our fore-
fathers to come to this country. It is the issue that led to the Revolu-
tion and formation of our democracy. And it is the issue that led to the
Civil War. And it is the issue that will today lead to either mass
civil disobedience or a revolution if the threat to it is not removed
and control of the Government restored to Congress and the people.

The U.S. Constitution is one of the greatest documents ever con-
ceived by man to safe:2,-uard individual freedoms, and the judges are
betraying that document. The very courts that were established to
safeguard individual freedoms are now presided over by judges who
are ordering that those individual freedoms be taken away from the
people. In doing this, the judges are in violation of the following
constitutional amendments established to protect the fundamental
rights and freedoms of the people :

1. ARTICLES IX, X, AND XIV OF OUR U.S. CONSTITUTION'S BILL OF
RIGHTS

Article IX. "The enumeration in the Constitution of certain rights
shall not be construed to deny or disparage others retained by the
people."

Article X. "The powers not delegated to the United States by the
Constitution. nor prohibited by it to the States, are reserved to the
States respectively or to the people."

Article XIV. "No State shall make or enforce any law which shall
abridge the privilege or immunities of the citizens of the United
States."

I also believe recent actions by the judges are in violation of our
Declaration of Independence, which states:

We hold these truths to be self-evident : that all men are created equal, that
they are endowed by their Creator with certain inalienable rights, that among
these are life, liberty, and the pursuit of happiness; that to secure these rights,
governments are instituted among men. deriving their just powers from the
consent of the governed, that whenever any form of government becomes
destructive of these ends, it is the right of the people to alter or to abolish it
and to initiate a new government, laying its foundation on such principles, and
organizing its powers in such form, as to them shall seem most likely to effect
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their safety and happiness. Prudence indeed will dictate that governments long
established should not be changed for light and transient causes; and accord-
ingly al' experience bath shewn that mankind are more disposed to suffer, while
evils are sufferable, than to right themselves by abolishing the forms to which
they are accustomed.

And then we get to the punch line of the Declaration of Inde-
pendence:

But when a long train of abuses and usurpations, pursuing invariably the
same object, evinces a design to reduce them under absolute despotism, it is
their right, it is their duty, to throw off such government, and to provide new
guards for their future security.

Chairman CELLI:R. I notice that you underscored four lines of the
portion of the Declaration of Independence and emphasized that "it
is their duty to throw off such government." You don't mean that if
the situation continues, there should be. as was the case after the Dec-
laration of Independence, a revolution to overthrow the Government;
do you?

Mr. O'NEIL. Mr. Chairman. I am saying that is a possibility that
exists, either mass civil disobedience or revolution based upon the very
principles of our Declaration of Independence, because the people in
this country, the majority of people.. black and white, particularly
parents of schoolchildren, believe that their rights are threatened by
the very courts that were established to safeguard these rights.

Chairman CELLER. Do you counsel that?
Mr O'NEIL. No, sir. And I will offer my recomemndation here as to

what to do within thesystem, sir.
Chairman CELLER. Go ahead.
Mr. O'Nzn.. I submit that such court-ordered- abuses and usurpa-

tions of the individual freedoms and rights should not, cannot, and
must not continue. The only fundamental and peaceful way to prevent
this current threat to our constitutional rights of individual freedoms
is a constitutional amendment to prevent the judges from ordering
discrimination in the assignment of children to schools on the basis of
race, color. creed, or national origin.

The blacks have practiced civil disobe,dienco to insure the::: equal
rights, in our day. More recently youths have practiced civil disobedi-
ence to protest the violation of their rights in an unconstitutional
war. Now our country stands on the brink of mass civil disobedience
by the parents of both black and white children who will not permit
their rights and the rights of their children to be taken away, and
taken away by the very judges who were established to safeguard
these rights.

The vast. majority of black and white parents believe that their
rights and the safety and well -being of their children are being jeop-
ardized by the courts, and this is evidenced in the latest Gallup poll
which was just released. The people are extremely apprehensive be-
cause they fear that if the courts can violate the Constitution's Bill of
Rights by authorizing court-ordered discrimination, then all our free-
doms are in jeopardy.

For these reasons, including a deep concern for the welfare of our
country and democracy, I ask, I beg. I plead with you to approve
House Joint. Resolution 620 in order that the States may ratify it to
protect our freedoms and prevent a grave domestic tragedy from be-
falling our people and our democracy.
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I make this statement as one who, in 1967, 6 weeks before the dev-
astating riots in Detroitat the Michigan Bar Conference on Crime
and Delinquency, June 8, 1967warned of that danger, only to be
ignored.

I make this statement as one who has been intimately involved with
people and education over the past decade. I make this statement as
one who is committed to enhancing the opportunity for an integrated
society and who has been deeply involved in the desegregation and
busing issues as a member of the State Board of Education of
Michigan.

The improvement of black schools is being neglected because the
prevailing judicial prejudice narrows the discussion of the various
means by which educational equity may be obtained for black Amer-
icans to desegregating schools. Such hostility on the part of judges
toward majority black schools reinforces the assumption that majority
black schools are inferior and therefore bad schools. This is a disserv-
ive ta black Americans and it prevents the development of effective
educational programs for all races.

Unfortunately, the judges of the lower courts have become hung up
on racial manipulations to the point of obsession. They have seldom
concerned themselves with the fundamental needs of equal opportu-
nity for quality education. Nor have the judges concerned themselves
with black pupil performance either before or after desegregation. In
this regard, the judges have done a particular disservice to black
children by assuming an automatic improvement in black pupil per-
formance in desegregated schools.

In addition, judicial hostility to majority black schools infers and
implies that majority black schools are inferior and therefore bad
schools. In :o doing, the judges have conspired to compel desegrega-
tion as a n-, sans of racial redress to the exclusion of all other means of
redress. Ani if desegregation is as restrictive of black choice IF segre-
gation, thee: desegregation is neither legal nor just for either blacks or
whites.

I submit to you Members of Congress and the people, that the ; iajor
domestic issue of our time and society today is how to provide equal
opportunity for quality education, and it is not how many blacks -,nd
whites are in each school.

Unfortunately, as I previously indicated, the lower courts are hung
up to the point of obsession with racial manipulations rather than
providing equal opportunity for quality education. Equally unfortu-
nate is the fact that the courts are continuing to base their decisions
on the 1965 Coleir in report, which has since been refuted by HEW.
The 1970 reevaluation of the Coleman report by HEW concluded that
the single most important element in terms of pupil achievement is
not socioeconomic factors nor school facilities and materials but it is
the impact of the teachers and that is of greatest importance for
children from low-income or disadvantaged backgrounds.

Unfortunately, court-ordered discrimination, no matter how well
intended, will guarantee nothing in the way df better racial under-
standing. For. as one black writer in a Detroit paper said, "Didn't the
Jews and Germans go to school together?" She then went on to say,
"If this country wants citizens who understand and respect each other,
they better teach them the fullest meaning of citizenship."
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Gentlemen, I would suggest to you Members of Congress we better
teach them respect for others before they are mixed artificially if we
don't want that mixture to become a volatile one.

What, then, is the answer ?
The answer is twofold

1. Implementing the newly adopted common goals of Michiganfn.
education on a nationwide basis; and

2. Providing a K-16 system of free public education.
The new common goals of Michigan education were recently adopted

after 2 years' effort and with public participation throughout the
Stateand this was not only by educators but parents and students as
welland provide for:

I. Citizenship and morality.The development of youth as citizens
who have self-respect, respect for others and the lawthe most press-
ing need in cur schools and society.

//. Democracy and equal opportunity. Advance the principles of
democracy by recognizing the worth of eevry individual and by re-
specting each person's right to equal educational opportunity. This
includes:

(a) Adequate financial support for education and equity in the
allocation of funds; and

(b) Greater community and parental participation in the edu-
cational system.

///. Student learning.Help each individual acquire a positive
attitude toward school and learning processes in order that he may
achieve optimum personal growth and render service to society. This
includes:

(a) Improve teaching of the three R's, and
(b) Career preparation to insure each high school graduate of a

job entrance skillwhich 75 to 80 percent of both black and white
students need. Passage of Senate bill 569 will be most helpful in
this regard.

I might add, the Esch-Steiger bill MR, 11688, regarding man-
power development and training, is also very much needed in order to
insure equal opportunity and quality education for all students.

IV. Education improcmcnt.Provide actions which will lead to
the attainment of the common goals. This includes:

(a) Better programs for training and retraining of teachers ;
(b) Improved methods of education, such as performance con-

tracting;
(c) Improved assessment of educational achievement; and
(d) Educational accountability.

V. K-16 system, of free public education.Through the almost com-
plete statewide system of community colleges in Michigan, we can
move immediately to K-14 system of free public education.

In addition, by 1976, the 200th anniversary of our democracy, our
Nation should celebrate that anniversary by insuring everyone in the
country of an equal opportunity for quality a ducation. This is the
essence of our democracy and, by opening wide the doors to equal
educational opportunity, we will open wide the doors to equal oppor-
tunity for jobs, housing. and all other opportunity in this great land
of ours.
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Wouldn't this be expensive? To a degree, yeshowever, very inex-
pensive when compared to the costs of present-day crises.
Cost of crises, estimate for 1970:
Cost of crises, estimate for 1970 Billion

Social welfare $160
War and defense 80
Crime and delinquency 51
Mental illness 20

Total 311

Many of these costs in both dollar3 and human tragedy are as a re-
sult of the lack of equal opportunity for quality education.

-In addition, the proposed educational programs directed toward
equal opportunity for quality education are the best investment this
country could possibly make and will return continuous dividends
through the lives of those provided this opportunity.

Your assistance is essential if we are to clothe our past rhetoric with
real substance by meeting the fundamental needs of our schools and
society.

In closing, let me say I believe that in every crisis there is an oppor-
tunity. I am hopeful that you Members of Congress, who are the most
representative group of the people in our Government, will seize this
opportunity to :

1. Safeguard the rights of the people and Congress by approving
House Joint Resolution 620 to amend the Constitution ;

. Adopt the Common Goals of Michigan Education, which were
developed by the people, as a blueprint for the Nation to provide equal
opportunity for quality education and provide a K-16 system of free
public education; and

3. Approve an amendment to the U.S. Constitution to give power to
the people to initiate constitutional amendment. This will insure that
our democracy will not only continue as a democracy but will grow as
a living example for the rest of the world to follow.

Presently, the people do not have an opportunity to initiate amend-
ments to the U.S. Constitution. It is recommended that a constitutional
amendment be approved to permit 10 percent of the electorate to initi-
ate a constitutional amendmentsimilar to Michiganwhich would
then require ratification by a majority of voters in two-thirds of the
States. This would insure people control of their Government and
reduce the threat of an oligarchy controlling the people. Thank you
very much.

(A document entitled "Special Report IV" by Mr. O'Neil follows :)
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Special Report IV

JAMES F. O'NEIL, MEMBER

STATE BOARD OF EDUCATION OF MICHIGAN
16057 ALPINE DRIVE LIVONIA, MICHIGAN 48154

'Cures for the Crises'
Common Goals for Schools and Society

"The entire object of education is to make people not merely do theright things, but enjoy the right things,
apt merely 'corned, but to love knowledge, not merely pure, but to love purity, not merely just, but to hungerand thirst after justice "

John Ruskin
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I agree with his assessment of education
and I believe one of the mom, reasons for
this crisis has been a general lock of can
Prehenstye and contemporary educational
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port of all those involved in education to
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COST Of CRISES
Estimate for 1970

In Billions
1. SOCIAL WILPARE $1400
2. WAR & 011114SE 10.0
3. CRIME & DELINQUENCY 51 0
4. MENTAL ILLNESS 200

TOTAL $311.0

These goals are the result of utilising
c,tierns tosc force which was representative
of ihe mope elements of our society Their
recommendations were then renewed and
revtstd, utilizing the experience of the State
Board of Educolton and adopted us tentative
goals Statewide public hearings were held 10
secure the public's recommendations regord
ing these goals which are called the "Com
mon Goals of Education As a result of
these hearings, the goals were ftnaltzed and
we hope we hove a common understanding
as well as common dedication to these goals
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`COMMON GOALS OF EDUCATION'
* CITIZENSHIP AND MORALITY *
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I believe this parttculor goal area is one
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Reseeef, Second, Reseed for Others even
though we may not always agree with each
other is essential to the well being of our
schools and society, Third, Reweet N. the
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Len, even while efforts may be under woy to Cotts ond in politics In this regard, the Schools ond society must exPeditously
change some aspects of the low for the words of the oncient Greek philosopher Peri miect forge quontities of this cure if we ore
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Citheendup, which emphoures the need for hrs soy they have no business in politics, Ur Cotoons, disorders ond destruction which
all cot/tens to become Involved on their so ha. business of all" threaten 10 destroy cue schools and society

* DEMOCRACY AND EQUAL OPPORTUNITY *
The mooed Gel Arm eiddrems itself to

Demeemy mod Ima Oymemuy This peel
eNe ma. A Me need for Mmihrow

nmeort end Mmee the /disciple. of doom
mom by reemsdoing the word. of mem
May** ..d reemeting ponim's
MO to Nil l.. M Ow sdneetimml
mum N. Ms need for mere end ream
e qnlimotim IN Ms allocation of fimmiel
remmes, and C mete MOM* mom fee
Mehl* Maas In the anemia* dem*.
met of Melt laim.

In regard to Dernocrory and Eouol Oppon
runty. our personal commitment to oil that
this statement implies will tube us 0 long
woy toword achieving the "Dreom of our
Democracy" and the 'Commitment of our
Constitution '1 In the effort to provide greater
equity in the ollocotion of resources, we
should not be misled into behaving we will

OChoeye this only by on equol dollar e.
penditures for each student To really achieve
equality 0' educotional opportunity educo
non must offer courses relevont to the 'seeds
of students We can hardly soy we have this
today when

1 we have more dropouts than College
groduotes, and

2 when over 75% of our students do
not earn college degrees but less than
20% ore enrolled in real vocotoonal
ond technicol pogroms

II we Ste venally comenoted
Mnolmr M Mummenel memrinridy, shmld

mmlereitien te N.M.., K-14 mom
el froe mak ammo. to *ere .11 Mas
M me years N mot high school elloweihm
This mad be en inmoilme stee boned Ms

* STUDENT LEARNING *

Whew** 0.1 el K-111 me.n el free Fa*
odwahen

This pool area olso emphosires the need
for greater porentol participation in the edu
colon of their youth I personally believe
this is the crucial missing link" in educotion
today And while I cannot deny the charges
of purentol apatny and tensor., neither con

1 deny the charges that educolion is not
doing enough to A overcome this apathy
and lethargy, and B help porents to help in
the educotion and development of their own
children

It has frequently been reported that one
of the itOSOnS youth turns o drugs is their
olienotion with SOCitly Certooly both par-
ents and educotors hove o need to Correct
this most detrimentol condition Certainly
bat/. wont to ond by working tolleth., we
can ond we will

It has been said that we have the 3 R's on elementary education and the 6 R's in
higher education, namely Remedial Reodong, Remedial Riling, and Remedial Rithmetic

The thhd Gal Am mamma itself to
/YAM Lem*. airy Ma Mead*
mot help melt IMMIstel te mem* mei-
hve atitude Inward alma mod leensing
process se Met as melt a hen edmcetionel
imporie 11. M ale te macre mtionom
Mama momlo, to perm SO wort*Mle
and mwordim mum In Ms corm of hen
<he*, ma to rode wyslnehllo Menke to
o oday

The idea of helping each ondnsdual ac-
quire o positive (Maude toward school is of
portneutor sgroftconce os related to the Stole
Board's Assessment program The results of
this assessment rndicote that in mocy school
districts having A the highest amount of
hnonCool support, ond 8 the largest number
of teochers with masters degrees, the school
children have the poorest level of achieve
ment At the some tome the assessment
indicated that mon, of these children who

were the reed low achiever, hod very low
attitude toword their schools I is obvious
that this ottotude must be changed if we
hone to motivote these youngstws 'o learn
and to use their knowledge in o positive ond
constructive manner m society The 'had
Goof Area olso hrghlrghts the need for pre-
Coring students for cf (tonging society, creative
Ond CriliC0i thinking, self worth, yocohonol
and technicol skills, ond olso improving the
environmentol quality of our society All of
these ore essenhol to our society which rs o
society that is different from ony that hove
existed since the beginning of OviltrOtIOn
This is brought about by o number of things
including

1 the tronsient nature of society which
leads to o high degree of anonymity
ond with this ononymity the lock of
morol inhibitions os we hove known
them in the post,

2 the electronic day ond oge" we live
in where now children we exposed to
oil the cultures of the world ond oil
the elements in each of these cultures
and

3 the robridly Changing society, not only
with the molar ornPoCt of innovations
in this nuCItOr ond SPOCe age society,
but olso the roPichtv of these changes

We must through tduCCIVOn overcome Ont
of the motor handicops of society which has
been ye, perceptively identified by Montle!,
Mcluhan when he says' We're going through
life not knowing when we're going or even
where we ore but only where we have been
ond moping decisions on the basis of our
'F': view mirror perspective

In this regord, we need to pay Porticulor
011tn1.01 10 the quality of our environment

* EDUCATIONAL IMPROVEMENT *
The Meth A<w Memses ihaf to Hem-

tleml Insymmenea ems admit* wed
Wham edema. ormidens to meat .eel.
Me, sod Worm w w employ hale
yeomen M IM. odecedieml maim In WM,
Me Ms gods emethil fee malty ma
mod* odemtles.. This cols foe mPore
merit in the moldy of teaching, o system of
eduCcionol accountability, assessment and

SMCetelY eMIVtt paste thorough study of
them gaols and yaw support of them in
overcoming this "Crisis of Confidence" I
behove If we Can get o Carnman undenland
Ina and common support of the "Cannnen
Goofs of Educatum" then we will be oble to
direct educotion to 1.110*1 the fundamental
and pressing mods of our schools Ond our
koCtelY. I believe that of we con get on

esOluOtoo", ond improved research ond
development

A 1,11tnl of educononal occountobility
has cog been needed m educonon to insure
that we ore both effectively Ond efficiently
accomplishing the goals of educotico The
ossessment pogrom is one of the step, that
will give us the feedback that will noble
us to improve educoloon Moment, we mat

* SUMMARY *
equitoble olloCothw of funds in the oreo of
vocational Ond te finIC01 Iroining ond career
development we'll have gone o long woy
toward providing equality of educotionol
opportunely of the IC 12 level

Beyond 1C-I2, there is not equoloty of edu
cotional opportunity as' evidenced by the
small percentage of students wha go on to
Olt high school ed.Kotton I believe Ms

(Address requests for oddamnal copies to Ii, address listed on the Whet side )

.011

expand the ...moment ermrent. For to really
evoluete the achievements of educotion relo
live to the schools, we must be able to
evaluate the end results which ore the high
school graduates, ond we must be oble to
evoluote haw well those who go 10 College
succeed and how well those who are tanned
for lobs succeed rn gnttrng robs Ond filling
Them successfully

Inmloonnntal way a meting this need mold
he to me.** K-id metem a yolk
Mom*

I believe it is now time far us to clathte
Our past rhetoric with substance That sub-
stance would be concerted ochons to insure
the POrniStS of our democratic society ond
thereby providing cures for the Crises Let us
Mein NMI end la we de it tegetter.

AT BO RD OF EDUCATION
x0119
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Chairman CELLER Any questions?
Thank you very much, Mr. O'Neil. We have been very interested to

hear you and we appreciate your coming.
Mr. O'NEIL. Thank you very much, Mr., Chairman.
Chairman CELLER. Our next witness is Mrs. Robert C. Anderson,

president, PTA Council, Pontiac, Mich.

STATEMENT OF FRANCILE ANDERSON, PRESIDENT, PTA COUNCIL,
PONTIAC, MICH.

Mrs. ANDERSON. Chairman Celler and Representatives, thank you
for the opportunity to tell my story of a Pontiac successful busing
story with a plea for amending the Constitution.

Federal district judge Demon Keith took a look at the Pontiac
School District and found six all-black schools. The Honorable I 'amon
Keith gave an assignment to Pontiac to integrate all schools by the
opening day of school on September 7, 1971.

This decree was the signal for a break with tradition in the schools
and community patterns of our city. Some citizens reacted to this
change with rebellion; others, with relief.,

I am proud of Pontiac. We no longer have two separate Pon-
tiacsone black, one white brf we have the beginning of a unified
city where brown, white, ana :,lack are working together for Pontiac.

This all began last summer when our superintendent. Dr. Dana
Whitmer, made a plea to t Le public to support the school's implemen-
tation of the integration rian.

Our assistant super' .tendent, William Lacy, worked out an equita-
ble busing plan where all childr, .would be bused at some time during
their se noel years. Black and white schools were paired ol Mustered,
and each junior high served on grade only. The two high -^,hools
were not afwcted, since boundary lines were changed for racial
balance.

Many citizens strongly opposed busing; many strongly favored
busing; but the Arength of our community was evident when parents
of 20,000 schoolchildren obeyed the law and put their children on those
buses the opening day of school to bring about desegregation.

Fear was a great contributing factor to the reluctance of many
parents to send chi: 're,. to their newly assigned schools in the diiter-
ent neighborhoods. Many white parents were afraid to go into the
black community themselveE. so they were very apprehensive to send
their children there. This same feeling was share,: by black parents.

Many parents were disappointed at the inconvenience of leaving
neighborhood schools with which they we e familial..

Many parents were angered at :lie cost of $6(i5,00o for wises and
transportation added to a $2 mil :on cut for Pontiac school district
education by the S*ate.

These same parents and many citizens of Pontiac plan:led, talked,
encouraged, reasoned, prayed, and worked diligently to make the
opening day of school a &I'D, one for all children who rode schoolbuses
acriss Poi.tiac from one section to the other, and safe it was.

That ()poling day .)f school was a scene of contrast in human emo-
tions. Most all schools, particularly in the Hack community, enjoyed
a happy, kind attitude exchange beim een students, parents, and admin-
istrators.
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Hatred ran rampant in the northern section of Pontiac at several
schools as busloads of f.rst-, second-, and third-grade black students
arrived, to be met by white pickets. This same attitude was demon-

). strated as older black elementary and junior high students arrived
at their schools. It was very evident that those pickets were not nti-
busing but antiblack. Then there were also incidents of antibusing
pickets hurling unkind, uncouth remarks at their neighborhood chil-
dren as they got on the buses to go to their new schools.

We had some unfortunate incidents. With a crowd of angry, taunt-
ing parents outside the schools, making certain with their signs and
remarks that the black children understood they were not welcome at
their newly assigned schools, naturally some of these black children
reacted.

The black community of Pontiac should be commended for the dig-
nity and restraint which they displayed during those opening weeks
of school. They did not retaliate when racial tensions w "re so explo-
sive. They saved our city from further serious conflict.

The black people earned the respect of many citizens Pontiac.
No one can destroy or erase the many acts of kindness, the is iendships
made, and the spirit of good will which was generated between the
black and white conununity.

iThis change in attitude is so essential to help resolve many deep
problems winch must concern each of us, whether we reside in Pontiac
or any place else in America.

One crn.structive, strong PTA group of black, Spanish American,
and whim parents is meeting each Tuesday morning to discuss prob-
lems and interests of the three schools in their one cluster. This chance
to get acquainted and communicate is a positive and pleasurable ad-
vantage to the integration plan. This group is working so beneficially
that a plan had been made to organize the same type of 'Troup in each
pair or cluster of schools in Pontiac. Fortunately, many PTA people
do want to work together.

I firmly believe this statement on equality of educational opportu-
nity adopted by the board of managers of the Michigan PTA on
November 2, 1971:

Since both the National PTA and the Michigan Congress have consistently over
the years recorded by both statement and action unequivocal support for equality
of opportunity in all areas of life in a :,mocracy committed to freedom and
equality ;

And since we recognize that equality of opportunity is a hollow ideal unless
accompanied by equality of experience;

And since we recc, ,ize that segregated education disadvantages all students
who study in a segregated situation regardless of their group membership;

And since we recognize that the vast majority of Michigan's students are in
fact receiving im.dequate educational experience by virtue at least of segregated
schooling:

And since all efforts at achieving integration to date have not met with success
and since we recognize that busing has for years been an option to assure the
receiving of better education ;

We, therefore, believe that all Michigan's children should no longer be deprived
of the maximum potential for the best possible education which without busing
has been denied them. We do further believe that the achieving of educational
excellence through busing of children as one measure to overcome segregation
patterns is wholly consistent with the aims and goals of the PTA and therefore,
the Board of Managers of the Michigan Congress of Parei0 and Teachers sup-
ports all efforts including busing to achieve racial, religious, and ethnic integra
tion of our schools of Michigan. We continue our traditional support of ending all
types of segregation and discrimination in our society.
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In retrospect, the Court's decision to integrate our schools gave to us
parents a challenge, a job, and an opportunity.

First, our challenge was to take this new situation and racially
balance all schools for quality education. We had no precedent, no out-
line to follow. What we do will be Pontiac's answer and solut'on to a
difficult but not impossible assignment. We can take this chalk,.ige and
through much planning, testing, studying, and trying, we can reach
the goal of integrated schools and a better community.

This school integration involvement is like a puzzle with a thousand
pieces. All these pieces can fit together if we have the time, patience,
interest, and determination to solve this puzzle.

We parents have a critical job to do. Each parent must honestly ask
himself :,"What kind of a parent am I?"

We must have an impartial attitude toward all races and accept them
as our equals. This is the only way we can teach our children to treat
each person kindly and fairly regardless of his skin color.

Now is a great opportunity for us to help improve the status of man-
kind. We have a chance to dissolve some of the racial tens..ms by teach-
ing our children to accept their Spanish-speaking neighbor, their white
neighbor, their black neighbor. We should diligently teach our children
to try to understand them.

The r 2xt generation is destined to have more tolerance if our chil-
dren are taught to respect each race. This can '-)e our lasting contribu-
tion to the history of our great Nationto build solid stepping st( nes
of racial equality for our children to use to reach greater heights in
this progress for generations to follow.

The true spirit of Pontiac was seen by the thousands of parents
who accepted the challenge of making integration work by working
hard at their job of being better parents so that all of Pontiac can
benefit from this opportunity.

Integration is working in Pontiac, particularly well in the ele-
mentary schools. This is where the success of better racial relations
must begin in the early grades so children are conditioned to working
.,nd playing together and accepting each other for the person he is.
This will eliminate tensions and confrontations at jur.ior high and
senior high when constructive foundations of racial acceptability
have been built during the elementary years.

It is touching to see our sixth-grade son appreciating his new black
and Mexican classmates and to listen to his fun experiences with them.

It is touching to watch his kind, personable, black principal show
special attention and interest in a white child who is vying for his
attention. He shows no partiality, and the children love him.

It is touching to watch a black mother hug our son because he
played a good football game with her son to win the game.

It is touching to watch dedicated black and white teachers creating
a pleasant atmosphere for learning academics and lessons in living.

The inconvenience busing creates for the parents and the extra time
students spend on the bus seem a very small price to pay to see, hope-
fully, our children mature into the type of Ameican citizens that the
drafters of our Constitution and the present interpreters of the Con-
stitution must have envisioned when they inch cled and interpreted
the provisions for equality.
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Chairman CELLER. The resolution that you read is a resolution of
the board of managers of the Michigan Congress of Parents and
Teachers. Could you tell us about that organization. please ?

Mrs. ANDERSON. The Michigan Congress of Parents and Teachers
has a membership of 118,000 people in Michigan. The board of man-
agers is an executive board representing the Michigan Congress, and
they put this resolution together and gave it to the rest of the State
as their adopted platform against his particular kind of thing or for
busing.

Chairman CELLER. Are all of the PTA organizations in Michigan
represented by this board of managers?

Mrs. ANDERSON. They are represented, yes. This resolution has not
been voted on by all local units of PTA. Is that what you are asking?

Chairman CELLER. Yes.
Mrs. ANDERSON. No. This is simply a platform which the State

board has issued because it really supports the national policy of par-
ents and teachers concerning the stand against any legislation which
would prohibit busing of students.

Chairman CELLER. Any questions?
Mr. McCumocn. I should like to make a statement, Mr. Chairman.

I think you have made a remarkably good statement to this subcom-
mittee this morning. It would ser f a useful public purpose, if each of
us could bury our prejudices and 'ook at this difficult problem, which
I admit is one of the most difficult facing the Union, and solve it to
promote the common good.

I have just read the statement of Mr. Frank P. Anderson, Jr., of
Augusta, Ga., which is part of the record of these hearings. I quote
from the last paragraph of that statement:

We feel that we speak from realistic experience, and we are absolutely cc. -
vinced that where there is a positive attitude among students, staff, and parents,
*here is no limit to what can be achieved in the unitary school system.

And here is a statement made by the Michigan Civil Eights Com-
mission, and I quote from page 2 :

The young people in Pontirc who are actively seeking to convince their elders
that they can make it work are symbolic of the commitment to the sense of justice
which was the original source of our constitutional strength.

Adults have a moral duty to take note of and to emulate the leader-
ship of this type of young people. Public officials have a constitutional
duty to do so. I am glad that you were a witness before this subcom-
mittee this morning.

Mr. HUTCHINSON. I appreciate the statement of the witness. I under-
stand tha, you are the pi csident of the Pontiac PTA Council.

Mrs. ANDERSON. Yes.
Mr. Htrremilsoiv. I assume that you speak on behalf of the entire

council. Did they all agree with your statement?
Mrs. ANDERSON. I am speaking for myself.
Mr. HurcniNsoN. Just for yourself; you are not speaking for the

council?
Mrs. ANDERSON. I will tell you why. At the beginning of the school

year, we took the "let's make it work" approach. We did not touch
on the busing idea. We, touched on the "let's make it work by obeying
the law," became busing is too emoticial. We tried to reason with
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people, and people are hesitant to really tell you how they feel on some
issues, and this is one issue where people were afraid to take a stand.

It is easier to obey the law and do as we, are told to do, not because
we are forced to do it in many cases, but simply because many people
wanted the transition to be as smooth as it could be.

I am saying there are people in Pontiac, good PTA people, who feel
very strongly opposed to busing. However, those are the people who
said : "But, oppose it or not. I will go along with the Court's order."
And this is why I say Pontiac was strongbecause people were willing
to try to make it work.

Mr. IltrrourisoN. I appreciate that. But what I wanted to do was
to clarify the situation on the record with regard to whether you:
statement was a statement of the thinking of the majority of your own
group oe the majority of the people of Pontiac or whether it was
just your own statement.

Mrs. ANDERSON. This is my statement, yes, but I would say, with
great confidence, that the feeling of the people in Pontiac is not one
that you have seen nationally televised. The people in Pontiac A. Irked
hard together. They worked well together.

I want to avoid the probusing or the antibusing situation because
that is where the trouble lies. Right now, when I say I speak for peo-
ple in Pontiac. I feel very strongly that I can say Pontiac people
at this stage of the game have lost that fear, and when they have lost
the fear, then they have lost the fight of saying that. "This isn't going
to work."

Mr. HUTCHINSON. Is it fair to conclude, then, that the people in
Pontiac probably don't like the law, but they want to obey the law?
Is that correct?

Mrs. ANDERSON. I don't know if I can say that they don't like
the law, not the majority of them. I don't know that that is true. But
I know the majority would obey the law.

Mr. HuTclitNSON. Yes. I am sure they will.
Chairman FELLER. Would you say that there is peace and quiet,

now on this issue?
Mrs.. ANDERSON. Very definitely. As a matter of fact. I think it is

astounding how quickly, after people realized that their children
were not going to be hurt in different secti ms of the court7T think
it is amazing how quickly, after the pickets left and after the hatred
was gone-Lhow much the community settled down into accepting
this as a change, which was a necessary change perhaps and one in
which they could work quite well.

Chairman CELLER. In other words: time has become a mighty healer?
Mrs ANDERSON. Indeed it has.
Chairman CEMER. Any other questions? Mr Hungate.
Mr. lInvozas. As I understood it. N ou say you seek to avoid a pro-

busing or antibusing stance. Now, this is an antibusing amendment
and. as I take it. you oppose it ?

Mrs. A stultsox. T do. firmly.
Mr. Hu:vows. Thank you
Chiarman CELLER. Counsel.
Mr. ZELENKO. Mrs. Anderson, the Commission on Civil Rights has

submitted a description of Pontiac, desegregation plan and a descrip-
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tion of the Pontiac school system, which has been placed in the record.
I would like to confirm some of the description with you.

The Commission on Civil Rights report states that the Pontiac le-
segregation excludes kindergarten students to attend their neighbor-
hood schools. Is that correct?

Mrs. ANDERSON. Yes.
Mr. ZELENKO. Let me re -.1 some of the Commission's report. "Stu-

dents attend their neighborhood schools for kindergarten and grades
1, 2, and 3 or for kindergarten, and grades 4, 5, and 6. For the 3 ele-
mentary school years in which a student is not attending his neighbor-
hood school, lie is transported to another school." Is that correct?

Mrs. ANDERSON. Yes.
Mr.. ZELENKO. "Junior high schools are organized so that each en-

rolls only one grade and draws students from half of the Poatiac
School District. Thus, within the Pontiac School District, there are
two seventh-grade, two eighth-grade, and two ninth - grade' schools."
Is that correct ?

Mrs. ANDERSON. Yes.
Mr. ZELENKO. "The plan assures that students who are together in

the first grade will probably remain together through all their school
years." Is that a correct description of the plan as you understand it?

Mrs. A x ma:sox. They are together first, second, and third, yes.
Mr. ZELENKO. "Under the plan, most students will be required to

attend five rather than three different schools from kindergarten on-
ward." Is that correct ?

Mrs. ANDERSON. There would be three junior high schools, senior
high, and two, perhaps, elementary schools. So it could be more.

Mr. ZELENKO. It could six.
Finally, referring to pupil transportation, this statement, in the

description: "The average trip for the 1971-72 school year is 4 miles
in the morning and 4 miles in the afternoon, taking approximately
20 minutes each way. During the 1970-71 school year, the average
mileage is approximately 6 miles in each direction." Aie you familiar
with that?

Mrs. ANDERSON. Yes. As a matter of fact, my son is one who rides
the bus the farthest, and he goes to a school exactly 6 miles away. He
takes the bus at 5 minutes of 9, arrives at our neighborhood school
first, and goes on to the other school, and school begins at 9:30, so
you can see that bus ride is not. very long.

Mr. ZELENKO. When the school desegregation plan was first put
into effect what efforts (lid the Pontiac PTA undertake to help the
plan work?

Mrs. ANDERSON. The school administration as:4mA' people to he
monitors on buses and on playgrounds. I-Iowever, the PTA offered
more than just assigned parents. There were many parents who
volunteered to go on these. buses to watch children, to stand at the
bus stops, to be at school whc'n the children got, off of the buses, to
go there during any crucial time they needed to be there.

There were PTA people monitoring halls, particularly in the
junior high school where we had much difficulty for even a month
after sclnol began. These are people who were not paid. These were
PTA voluntary people.

Mr. ZELENKO. Are those monitors still on duty?
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Mrs. ANDERSON. Oh, no. In fact, as soon as the pickets left, the
racial tension left a great deal and, other than normal difficulties which
the schoolchildren seem to have, we have settled down into a very
comfortable, normal school situation, and when the conflict was gone,
then there was no need to have people patrolling or helping in that
particular way.

The racial tensionthere were difficulties in several of ourwell,
in one particular junior high school, black and white details, as long
as there were people turning up trouble, there were difficulties inside
those schools. But that since alleviated itself.

Mr. ZELENKO. Thank you very much.
Chairman CELLER. Any other questions?
Thank you very much, Mrs. Anderson, for your intelligent and

courageous and informative statement. I certainly personally admire
your candor and your delightful personality.

Mrs. ANDERSON. Thank you.
Chairman CELLER. Out' next witness is Mr. Charles J. Hause, presi-

dent, Save Our Country, The., Wilmington, N.C.
Mr. Hause.

STATEMENT OF CHARLES J. RAUSE, PRESIDENT, SAVE OUR COUN
TRY, INC., WILMINGTON, NM., ACCOMPANIED BY IL M. ROLAND,
FORMER SCHOOL SUPERINTENDENT

Mr. HAI:SE. Mr. Chairman and fellow members of the subcommittee,
I have Mr. H. M. Roland with me. Mr. Roland is a former school
superintendent of some 35 years in our district.

Chairman CELLER. We welcome both of you gentlemen.
Mr. HAUSE. I assume you hive the articles before you from Mr.

Roland. Mr. Roland is the gentleman who compiled these statistics.
We are not going to try and read it. We would like to go over it a
little bit, because it would take too much time for the e( nmittee to
read it.

Chairman CELLER. The statement will be placed in the record.
(The documents referred to follow:)
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TI.E TRAGIC STORY OF WILLISTON (ILACK) SENIOR HIGH SCHOOL - WILMINGTON, N. C.

WILLISTON EVOLVED RCN MISSION S010013.-BEGINNING IN 1865. IT PROGRESSED THRCUCJI THE CUL.1130 INTO A CCMPREHENSIVE JUNIOR-SENIOR HIGH SCHOOL CCKPLEN WITH AN INTERNATIONAL REPUTATION.
THIS CENTER Cr 2,000 STUDENTS WAS A PROWCT OF BLACK LFALERSHIR.-A LABOR Cr LOVE AND RACIALPRIME. WILLISTON WAS THE *SCUM Cr THE BLACII COMENITT. (EACH YEAR FM MANY YEARS OVER 103
TCUTHS FROM 101 YON CITY ENTERED WILLISTON SCHOOL BECAUSE IT "WAS A MUCH BETTER SCHOOL' BUCKS.") -

BEHEST DICKS HALE THE YALE CRAWS LIST HIS FRESHMAN YEAR : AND 3 Cr HIS SCHOOTAMTES VERE
IN IVY LEAGUE UNIVERSITIES WHIZZ ERTEST ATTENDED YALE AND GRADUATED WITH HONORS.

ALTHEA GIBSON WAS WOMAN'S TENNIS CHAMPION Cr THE WORLD - 3 TIMES. MEAD01 (LARK) 122014
1(A GREAT AMERICAN AND AN INTERNATIONAL FAVORITE) - IS "MR. BASKET BALL" Cr GEM TROTTER FAME.

THE WILLISTON GLEE CLUB WAS THE GUEST OF THE MTTUAL (RADIO) NETWORK IN IBM YORK - 5 YEARSIN SUCCESSION (IN TILE 1940'S). THESE ARE JUST A FEW Of THE NAN! ACCOOOLLSIDENTS OF BUCKS L.ON THEIR OM
THE *STUDENT SENATE" PROVED - EDE AFTER TIME CAPABLE OF ILUIDLIM COMPLICATED STUDENT PRO.i

BUMS WITH A MATURITY OF JUDGEMENT 11:,'AIRPASSED BY AN! RACE.
SOCIAL AFFAIRS WERE ALWAYS CONDUCTED WITH A DEGREE OF DECOMJN, DIGNITY, AND GOOD TASTE UN-SURPASSED BY ANT WRITE SCHOOL. OFTEN 3,000 BUCK CITIZENS ASSEPLIIEB IN WILLISTON AUDITORIUMpm NEVER A ICED FOR POLICE PROTECTION. NO SEWER COULD FIND A MORE RESPONSIVE AUDIENCE.

41
THEN CAME THE DISASTER

A SURPRISE ROVE BY ECFJALITT CULT ZEALOTS CLOSED WILLISTON - IN 1968 - ANm BUSSED HALF ITS
UITTTEITS TO A SUBURBAN SCHOOL .. TO ATTAIN "RACIAL BALANCE." THE RESULTS; DAILY VIOLENCE

ROT-GIRL MIDIS - VD - ASSAULTS IN AND CUT CV CLASSROOMS VICIOUS THREATS - MILLICSIS LOOTFN - A GROWING RACIAL HATRED - FIVE PSOPIE KILTED - HUNDREDS MINED - AND IRE END IS NOT INGHT THE SLACK IS LOSING SELF AND PUMA.. :ST

HORRIBLE NUT TRUE

US IS COMMITTING SUICIDE,

RO444 (3 12 pt. 1 37
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'1USING TO OBTAIN RACIAL BAL.- l."

The Supreme Court
IN 1954:

P t

Decreed that rote or color are not to be used in assigning pupils to schools.
Yet - federal district judges drstroy ell schools in o-der to have a racial quota

balance in all schools Volely on the basis of race. (Come and see the results.)

Congress - in 1964 - said busing is not to be used to obtain racial balance.
Yet--federal district judges order city-center children to enroll in suburban schools

"in order to obtain racial balance" - regardless of constant student failures.

The Supreme Court ruled that only children of similar age and the same "educational
qualifications" are to be classed together.

Yet -- despite the findings of the U. S. Office of Education- -all levels of ability,
from each race, are classed together. This is what busing is all about. (See next page
for a !let re official surveys and findings.)

Also - despite the official findings that there is a aide lag in Black scholastic
aoility and achievement - students are classed by age--not achievement or ability- -with
7 to 15 grade levels per class.

The resulting motley mass of misfits "lowers scholarship, increases costs and creates
juvenile delinquents, etc." (See pages 3 and 4.)

Substandard teachers especially trained for, and highly successful with, slow
learners - now "teach"(?) college capacity students - upon HEW or federal judge orders.
A judge now acts as the Board of Education, school superintendent, supervisor, teacher
placement, etc.

Unearned promotions - sham high school diplomas - misleading report cards - "per
missive" education methods - and other disastrous policies make Public schools a fart,
(Study pages 3 and 4.) This is NOT "quality Education."

Congress should make a study of our confused schools - for example, in Wilmington,
North Caroline - Congress will fihd:

The complete destruction of once famous schools for all children:
School policies designed by "Equalitarians" in HEW, the courts, and in the local

school administration:
Busing (as now designed) denies Blacks - (and Whites) - of their Civil Rights.
The "Civil Rights" of Black - (and - youth is totally ignored:
Constant failure of 2/3 of Black and 1/4 of White youth is assured;
School costs are climbing to fantastic heichts: and, HEW sends $310,000. chiefly to

brainwash teachers - and 550,000. to leftist in the NAACP - end larger amounts
to other agencies - (duplication upon duplication) - to aid in integration.

(These groups are the reel cause of racial friction, hatred, violence, and
loser richolershipT

Ultra Liberals 'n ,.he North teach themselves that they gave Blacks an equal educatiom
and that the South denied Blacks an education.

It was once said: "The North is t,ypocritical and the South realistic in treatment
of Blacks." In 1954, in the North, there were very few Black teachers, Black highechool
students, fewer Black college students, and hosts of Black drop-outs. The following
facto should be tole to all fair and unbiased citizens of the North.

EDUCATION OF BLACK CHILDREN

ACCEPTABLE EDUCATION.. FOR BOTH RACES - STARTED IN THE SOUTH AFTER WORLD WAR I. THE WAR
AND ROSENWALD AID TO RUFA, BLACK SCHOOLS AROUSED BON RACES. THE RESULTS WERE MIRACULOUS. ST
WAS NATURei FOR THE NORTH TO ASSUME THAT THEIR CENTUot OF INTEGRATION HAD PRODUCED FAR BETTER
EDUCATION FOR BLACKS TRAM IN THE ?OVERT: STRICKEN SOUTH. BUT THE FACTS AREs

MISCONCEPTIONS REFUTED

"THE NATIONAL SCHOLARSHIP SERVICE AND FUND FOR NEGRO STUDENTS" (NNS) RELEASED TO THE
PRESS SONE FACTS FCUND IN T"EIR SEARCH FOR TALENTED NEGROES. NEWSWEEF, JUL! 25, 1955, SAYS:
"ThZ MRCVS (IMMO) NEWEST 11/1"-REST IS SONETHI1G IT CALLS THE 'JUNIOR HIGH SCHOOL PROJECT'
WHICH BEGAN WITH THE DISCoNER! THAT IN 50 LAME NORTHERN SCHOOLS WITH 30 PEP. CENT 1E0P0 ENROLL-
RENT, ONLY A FRACTION OF THE 1 PER CENT OF HE NEGROES BECOME ELIGIBLE FOR COLLEGE."

THE 1963 NSSFSS REPORT "THE NEGRO STUDENT IN Ite.".RGRATED COLLEGES" - B! DR. KENNETH CLAIB(
AND DR. LAWRENCE PLOTKIN - INCLUDED THE STUDY OF 1,278 "ZGRO STUDENTS IN TOP min UNIVERSITIES.
(IVY LEAGUE, BIG 10, BIG 7, ETC.) THE ARTICLE TO PAGE 23 IS MIMED 0/ AN F AM: 6. HERE IS A
PHOTOSTAT Of THE FINDOGSs "The Major Finding COLLEGE eteFORMANCIP STATUS OF NONWHITES

CregrafrAted Sturicnu born in the mouth tend to achieve higher college DR. norm CLARK WAS AN ADVISOI, FCA
grades than those born elsewhere This seems to refute the preconception THE U.S. &PRUE COURT IN ITS "154
that Negroes receive better secondary preparation in northern high DECISION. (THESE FACTS WERE NOT AVAIL..
schools, students from southern secondary schools have hter college ArIP TO TIO. MINYA COURT IN 1954.1
Kilda than these from high schoo)s In New York, Pennsylvania, and New J. r...
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AN APPEAL TO OUR GOVERNMENT FOR JUSTICE WITH EQUITY P-
A WRONG WAS RIGHTED BY LAW. BUT THE ADMINISTRATION OF JUSTICE HAS MISCARRIED

MAY WE riAVE DESEGREGATION WITHOUT DESTROYING THE NATION'
IT.CPN BE DONE SEE -UNIVERSAL EDUCATION" PLAN

A STUPENDOUS OFFICE OF EDUCATION SURVEY
(Makes the OE "guideluses look hke a treacherous conspiracy to wreck the Nation I

U S OFFICES FIND SCHOOL GUIDELINES FATAL TO
"EQUALITY OF EDUCATIONAL OPPORTUNITY"

The U. S. Office of Education (OE) in 3 major surveys ("Project Talent"--"Equal-
ity of Eoucational Opportunity"--and, "How Good Ara Our Schools") found that - without
exception - their "guidelines" (as now implied by the Equalitarians) bring disasterto all schools which com"17: aid, nermanently crop. e the youth of all racee.

IN **PROJECT TALENT" (Pages 141)

The U. S. Office of Education (OE) found that: "Schools integrated en mass'in all areas of the United States evidence:
(e) lower academic performance, (b) higher costs, zed (c) behavioral delinquenincreased";

and, 'without exception these unfavorable and unfortunate constquel-"s in directproportion to the number of Negroes enrolled." cited from federal court summaryo' "Project Talent.") This project alone was sufficient to justify a halt in integr-
Lain until an acceptable program was found-

IN "REAL EQUALITY OF EDUCATIONAL mow, ura I Y

A 737 page report by the U. S. Office of Education, they found that: (speaking
of lemming abilitypages 219 -220,) "The differences between the White and other
racial and ethnic groups (excluding the Orientals) is great indeed. For the Negro
the disadvantage appears to be about the same for all areas rtasted." If the lag isfound in one subject it is found in others." (page 273) .. "the lag in Negro scores
in terms of years behind grads level is progressively outer."

This survey reportirdered by Congress signed by Harold Howe. II, was to guidethe operation of the 1964 Civil Rights Art.

In "HOW GOOD ARE OUR SCHOOLS"

The U. Se affix( "f Edu stion comments on 10 million tests given inductees .".ddraftees for st:r Armed Forces. "The: mental test results are the closest things
theca is to a national index of educetionl strengths and weaknesses." (An OE quote.)

THE (1 S DEPARTMENT OF LABOR VIEWS ON BLACK PROGRESS
(Quotations from the r publication -The Negro Family" - 1965)

The dire results of integration "en mane- can no Jollier be concealed
The Negro masses are "getting worse. not better "

INEQUALITY IS ADMITTED

"The harsh fact is that as group...in terms of ability to win out in the com-
petitions of American life, they (the Negroes) e-s not equal to ost of those groups
with hich they will be competing....The Negro American community in recent years has
probably been getting worse, not better...The gap between the Negro end most other
groups in American society is widening.*

THE ULTIMATE GOAL

The Negroes "mill now expect chat in the near futur" equal opportunities for thee
as a group will produce roughly equal results, as camper with other groups. Thisis not going 0 happen. Nor will it happen for generat.!..As to come unless a new and
special effort is made."

The..."increasing visibility of Negro middle clans may beguile the nation into
supposing that the circu.sstanc:s of th, remainder of the Negro community are equally

prosperous, wh just the orsosite is tr ,e at present, and is likely to continue so.'
Overwhelming official end authentic evidence proves that balanced classes rdisastrous to the youth of all races. The following pages describe how the Equalitar-

ian school plan destroys schools and deprives Blacks- -(end Whites)--of
"REAL EQUALITY OF EDUCATIONAL mom (ITY"

WITH SEAWATER U. S. USES "TRIAL PROACTS" TO PERFEE) "PILOT PROJECTS" TO GUIDE
IN MAKING SEAWATER USABLEAT A LOW COST. WHY NOT USE THE SW POLICY FOR SCHOCLE7

GIVE US FREEDOM WITH JUSTICE FOR AU. - BEFORE A HITLER OR STALIN TAKES CONTROL
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WHY THE RACIALLY BALANCED CLASS
IS DIoASTROUS TO ALL RACES

0

CONCLUSIVE EVIDENCE
0

P-

THE U. S. OFFICE Or EDUCATION ANALYZED 10 MILLION ARMY TESTS AND FOUND;
In "HOW Meer ARE OUR SCHOOLS"

THE PATTERN OF DISTRIBUTION OF MEN BY ABILITY TO LEARN
(Established by the Army, and verified by SO years of experiences m testinund training over 20 million men I

( ARMCO FORCES QUALIFICATION TEST ont /Lin mental groups
PHOTOSTAT OF TABLES OF By the bans ditto percentile score. men are dautfied into

Vo pm* Framed, nomna
I 93.100
0 fitl. 92

What are the Armed Force mental tens. III 31 64

IV 10. 30
and what do they have to do with schools)

V o. ,
The bases tat in the Armed Forces es the

Groups L IL and IN automatically meetAFQT A:: dralmos and enhuom are nr mental standards for military service
guard to take It before entering any branch

of the mthtary services It is a standard MINIM loreninita tHetrIbutlim el thaftnn SI
examination administered on a uniform basis amen group. b ISO if IMM
throughout the coun:ry Nadal pop Whits Negro Total

In the last 10 year, over 10 mdhon young I 74 03 6.7

men aged 111 to 26 have taken the AFQT H 32.1 33 nu
Thu is the largest group of standardized sou 111 NIA 1M2 32.0

IV 160' Or 113Icons that has evn been avadabk for State V 61 371 12.3and regional companion
AtMun. acceptable OA 26 0.9For these M00% these mental test results NSA. r.r no moos O No ..33-7134 NoN1

.re the closest thing there is to a national MO 00% ONO MAI ONSAANNA7 3.10 711 No.
173% wood AO. 2G7% Wad AOS INNANNIO

index of odmmnorml strengths and weaknesses *of/ 10 7.37-107% or.. OM Om too op..... %ASO,

Only rigged tests--or wishful thinking - -will show any substantially different results.

THE APPROXIMATE SCHOLASTIC CAPACITY OF EACH GROUPS

GRO. J I University Masters, Doctors, and equivalent levels of maiming.
GROUP II Standard college bachelors degrees- -and similar achievement.
GROUP III Junior collage, senior high school, highly skilled trades, etc.
GROUP IV-A Junior high school, simpler skills, in trades, etc.
GROUP IV-B Army classes as "Trainability Limited" - Army failures,
GROUP V "Functionally illiterate" and 'Unfit for armed services," and

with less than a fifth grads education."

TWO TYPES OF FULLY BALANCED CLASSES - WITH BUSING - DESTROYED SCHOOLS IN WILMINGTON, N.C.
WITH A RACIAL RATIO OF 13 WHITES TO 5 BLACKS.

A TYPICAL CROSS-SECTION CLASS
GROWS: I & II III & IV-A IV-8 & V

O
O

0 O

CITY
GROUPS.

ER BUSSEn TO SUBURBAN SCHOOLS
16 II I & IV-A IV-8 & V

00
0
O

GIOne class of each 5 classes has a Black pupil qualified for Group II,
(The sirs 0 the circle indicates comparative learning capacity.)

Top ability Blacks in Blark schools develop into leaders it all school affairs:
all rewards, honors, positions, social events, student government, etc.

As a minority submerged in White slower learning Groups - superior only in athle-
tics - Blacks become objects of pity or contempt - also they loss their self-respect.

Beginning et grads one each clams period - each day - each year - they suffer
frustration, humiliation, smoldering fury, end severe emotional upsets.

When old enough - and big enough - they explode violently - or subside into being
"Uncle Toms" - accepting Nyors granted by ptronizing Whites.

In either case hi. becomes a misfit - Of nonentity - with his ambitions crushed.
In suburban schools White parents cfics children era unable to "keep up" with their

classmates usually move to otnor districts to avoid failures.
Blacks forced to attend suburban schools form Black block of slower students.

A dual -standard-shool system develops lo .00t. class room.
To avoid this, Eoualitv lea zealots have all b'lity levels "corking side by stay

at common tasks to ensure understanding
and mutual ru,bect...to build toyethar - (s

society) - where equality is real." (Rsegl.AASA - "School Racial Policy, ")
TREDASTARDLYBEIRAYALOPAMERICANYOUTli
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A FEOERAL JUDGE ORDERED
THE TOTAL DESTRUCTION OF ALL CITY - COUNTY SCHOOLS AT WILMINGTON, N. C.

BY "BUSING TO ATTAIN RACIAL BALANCE."

WHAT IS GOING ON IN THE RESULTING MOTLEY MASSES OF MISFIT*?
COSTS MAY BE OOUBLEO.

P-4

About 1000(1,300 White and 500 91800students enter grads one each year. A
balanced class of 18 oupilapran ability grouped class of 36 ere considered he maxi-mum size for scce-table teaching.

Note: This makes 100 "balanced"--or 50 ability grouped cl ..or about double
the cost for schools with Motley messes of misfits.

(For method of ability distribution see oppemat pageAny pattern.)

THE MOST WAIVED STUDENTS

((pGroup II and, (Saw diagrams on - opposite page.)

Group II - locally - have over 500 students--or 5 for each balanced class.
By age 15 their raiding ability should

range from college to graduate school
levels of difficulty--if oiven a chance.

Now less than helf of their teachers have
a general education above the high schoollevel. (Sae secti,n on teacher certificatkon.)

It is folly to expect acceptable teaching from such staff.

SHAM SCHOOLING INDICATED

Since adequate scholaiship is impossible, schools turn to activities - -or busy
work-- which sets all groups "working side by side et common task to build together

- (society) - where equality is real." -
Activities designed for Group V are a disastrous handicap to Groups I k II.

THE ULTIMATE GOAL
After 12 years in Federal Court schools American youth mill enter world affairs

i-h many grades of education below their counterparts
in Europe, Russia end Japan.

AVERAGE STUDENTS

0 Group III - with junior college or senior high cepacityy end,

O Group IV-A - with junior high school and some trade school capacity, enroll--
locally, about BOO-- for each age group--or 8 mr balanced class.

(Racial Ration 600 Whites - 200 Blacks.)
Stets courses of study, textbooks and teaching methods era usually centered on

these moorage Groups. They should have fewer handicaps.
Bu. -*ften the teacher will concentrate upon Groups I A IT; or, Upon Group V

and neglect the veres students.
These groups furnish skilied trademen - and workers in 811 business fields.

SLOW ANO VERY SLOW LEARNERS

() Group IV -B . students sill be reading it Grammar school level;
ard,

Group V ---- students st primary levels st age 15. There will be about SOO
enrolled - or S students each for balanced cl f 18 pupils.

Tea: idg methods include a of"projecteto impress lessons on aloe learners.
Each year these pupils laq farther and farther behind the overage, as the average lags
farther behind the gifted.

No amount of money - -no gimmicks - -or methods will maks these groups achiave equally
with the average - or the average with the Groups I A II. (Late bloomers" mill beoffset by "drop-becks.")

9VERISIELIWNOEVIUNCENiVEALSTNATSDNOLASTICEMAIRYCANNEVOISEACNISVE0

HORRI1LEIUTTRUEILS.ISCOMMITTINOSUICIOE

Of the many Ills and demorsdisation resulting from this tragic mistake - the moat
alarming is the startling increase in YQ - (especially among Veit, girls). D.C., N.I.C.,
and scores of other cities report similar results.

(The usual estimate is that only
about 10% of the total cases are reported.) Hire is the New Hanover reports

GONORRHEA

.6. 2221 Board of Health report shove 5,4 tines as many cues 4 3
the 78

(ibite - girls only)
mules - H.S. & Ctllege
87 72 - 15

SVIINIUS

711s dreaded disease multiplied over 6 times during the first 2 Vain.
of "busing to obtain - (. 'eh Sehoca) racial balance."
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Mr. HAusE. I feel somewhat strange when I hear people speaking of
the schools with no problems. May I submit certain press clippings of
our schools before you?

Chairman CELLER. We will receive those press clippings for the file
rather than for the record. But you might i/roceed.

Mr. HAusr. I personally was born and raised between the shadows
of the Triborough and Hell Gate Bridges in New York City. I went to
Lona Island City High School which had but a handful of black
students in the entire school. After I was married, I moved to Pough-
keepsie, N.Y., and my Oaughters and sons attended Arlington Senior
High School on the outskirts of Poughkeepsie, N.Y., There was a total
enrollment of five black students in both the grammar school and
senior high school.

Chairman CELLER. Is that Long Island City?
Mr. HAUSE. No, I went to Long Island flity. When I got married, I

moved to Poughkeepsie, N.Y., where I 'ived. That is upstate. The
Arlington Senior High School is on the outskirts of Poughkeepsie,
N.Y.

We moved to Wilmington, N.1' , in April 1967, and the schools down
South at that particular time were under the freedom of choice system.

In Hoggard High School, the school that my children chose to at-
tend, there were over 300 black students enrolled. That is more black
students than I personally went to school with, more black students
than the entire Poughkeepsie enrollment in Arlington grammar school
had, and this was under the freedom of choice system.

In 1966 Wilmington received the honor of becoming an all - American
city, and in that year there was peace and harmony among both races.
One could observe quite easily and readily that the South was on the
move, as far as I was concerned, and the impression that I got was that
the South bad solved that so -tilled segregated problem.

But then came the disaster. Someone who certainly was far removed
from the scene and perhaps in Washington. D.C.. decided the ratio
wasn't according to what they wanted, so in 1968 they had started
forced busing by closing down the Williston Senior High School, and
we gave you a supplement on the closing of Williston Senior High
School. This was the all-black high school, and it remained all black
under the freedom of choice for those students who did not want to
integrate or for reasons they wanted to go to a neig ,borhood school.

It confusing to me to hear people testify that somehow forced
busing will give a person the right to live. It is stranve how they come
up with this. Either we have forced busing or 50 ,A,rcent, of the black
persons do not have the right or opportunity to live.

We are a small city in Wilmington. N.C.. and Al".wa Gibson is a
graduate of Williston Senior High School. Althea (Albson was born
and raised in Harlem. but was sent down to Williston Senior High
School, and the ironic part of it, to better her education and get more
opportunity in life.

That is a strange paradox that she, born and raised in New York
City, yet she had to go to the so-called segregated South. Althea Gib-
son liecame the woman's tennis champion of the world three times.

Another graduate of the all-black school was Meadow Lark Lemon,
who is the captain of the Harlem Globe Trotters. We had many other
distinguished black students and people that graduated from Williston
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S nior High School. Ernest Dicks made the dean's list at. Yale his firstyear and %vent, on to graduate with honors.
The reason why I mention that is for those people who claim thatif you do not have forced busing, somehow we lose all of the black peo-ple. With forced busing, we went from a peaceful community of 1967,

when. we moved down South and the school systems were tinder free-dom of choice, in 1968, we had nothing but havoc, riots, vandalism,
school closing, and five murders.

We went from a peaceful integrated community into two armed
camps. Numerous people have been shot, and among the five deathswere two unarmed security guards, guarding a school against van-dalism.

Now, education is coming in a poor second to survival. We went fromeducational classrooms for all students to integrated social centerswhere discipline is only maintained, which we never had before, butthey are maintained now by parent overseers and armed patroling
policemen.

This is just this year, a portion out of the local paper since the schoolopening of how many times our schools have been closed because ofriot and students' disorders. I don't know if you would want to see it.Like any other small community, we 'have human relations work-shops. We now have all kinds of workshops for teachers. We are spend-ing hundreds of thousands to make it. work. But I say this, that I sawfirsthand, freedom of choice was working in the South, and the people
did accept it, and those who were free tc accept what school they
wanted to go to, they did it willingly, and the races did mix in harmony.I think what we need is freedom of choice up North rather than
going down South and forcing it with closing black schools which had
pride. None of the blacks wanted their schools closed bemuse there wasa certain pride to them.

I am going to stop at lib is point, and allow Mr. Roland to speak.
Mr. ROLAND. Mr. Chairman and members of the subcommittee.
Chairman CELLI... May I read something concerning so-called "fret

dom of choice" scl-.00ls ?
I read from the decision in Green 'against the School Board of

an opinion wt igen by Justice Brennan, for a imanimons Court
We do not hold that "freedom-of-choke" can have no place in such a plan. Wedo not hold that a "freedom-otchoice" plan might of itself be unconstitutional.

although that argument has been urged upon us. Rather. all we decide today isthat in desegregating a dual s) stem a plan utilizing "freedom-of-choicC is not anend in itself.

Then the Court went on to say :
Although the general experience under "freedom-of-choice" to date has beensuch as to indicate its ineffectiveness as a tool of desegregation. there may %Nell beinstances in which it can serve as an effective novice. Where it offers real promiseof aiding a desegregation program to effectuate conversion of a state-imposed dualsystem to a unitary non-racial system there might be no objection to allowing such

a device to prove itself in opt - ration. 01 the other hand, if there are reasonablyavailable other wry. such for iriustrath n as zoning, promising speedier and moreeffective conversion to a unitary,, non-racial school system, "fre,dom-of-choice"must be held unacceptable.

That is a decision of the court in G.ten v. School Board of Virginia,
391 U.S. 430 (196R).

Mr. HAtisE. I don't know for what purpose. you read that to me. Forwhat reason w..s taint?
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Chairman CELLER. Because you emphasized the "freedom-of-choice"
plan in your initial remark.

. Mr. HAUSE. Well, it seems to me there is a conflict of communication
of thoughts, because the courts have decided that freedom of choice
was not the law of the land, it is unconstitutional. Is that what we are
saying?

Chairman CELLER. They are saying if there are other means by which
there can be effectively developed a unitary school system, "freedom-
of-choice" will be unacceptable.

Mr. HAUSE. Right. Unfortunately, it is always those who decide on
it who do not get the full avenue of all of the information. They make
these decisions and sort of, to use my own expression, they are in an
ivory tower and are not down at the grassroots where things are hap-
pening, and they are fed certain wrong decisions and opinions. But
if they were there firsthand and saw what I saw, and I feel I have
been on, so to speak, the two sides of the street.

I saw what the North was, and I saw what the South was under
the freedom of choice, and it was working. I would like to challenge
those who claim that they have got the solution. I would like to go back
to freedom of choice in our county and let us spend the millions of
dollars that are going to be wasted on forced busing. Let us spend that
money on the high school dropouts, of which we are now having an
alarming rate, that this forced busing has caused. and let us spend that
inillions of dollars for better equipment and better schools, and I
would challenge anybody to compete with us under a freedom of
choice.

Mr. porac. Mr. Chairman.
Chairman CELLER. Yes.
Mr. Por.x. If I may, I would like to refer to the memorandum of

the judge on July 23, 1971. I quote :

At the beginning of the 1970-71 school yeai the school system had 19,537 pupils
in 30 schools. Approximately 27 per cent of the pupils were black and 73 per cent
white. Two of the schools were all-white and an additional ten were over 90
per cent white, including two integrated schools having only one black pupil each.
Three schools were over 90 per cent black. Obviously these fifteen schools at
least are racially identifiable under the existing plan.

Mr. HAUSE. OK. May I answer that? What schools do you have?
You mentioned two schools were all white. Could you indicate what
schools they are?

Mr. Pomc. I was quoting the jucige's memorandum.
Mr. HAUSE. Now, it is obvious that if you have a young child 6 years

old, and if you can recall sending your child to school, the first day is a
frightening experience. Those all-white schools are the lowest grades.
The black people did not want to send their 6-year-olds the first day
to a distant school. Those are the schools that they are referring to.

But there was no high school that was all white. There was no
junior high school that was all white. When the people were old enough
to choose, or parents felt the students were old enough, they did send
them under freedom of choice, but it was natural that a white person
or a black person wanted their child to go to the closest nearby school.
That is a basic American constitutional right, our neighborhood
schools. where you could take part in your PTA.

Our PTA has suffered over 70-percent total decline. I heard some-
one speak here roughly about percentages. We are on a 72-28 per-
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centage ratio. It is going to go to 60-40, and that is because you have
white people going to private schools. It is going to happen exactly
what has happened in Washington, D.C.

This is not the answer, this forced busing for integration purposes.
We speak of quality education and part of our people are not getting
it. The black people are supposedly not getting a decent quality edu-
cation. Let's say then if we make a superior race, so to speak, of those
people who could afford to send their children to private schools
they are doing it at an alarming rate.

Our public schools are now at least 3 years behind our private
schools. If we continue, we are going to create just exactly what we
don't want. We are going to create these supereducated people coming
from private schools and our public schools are going to be in sham-
bles, in lower education. Our education in our county is coming in
second to survival, believe me it is.

Mr. ROLAND. Mr. Chairman and members of the subcommittee, I
became superintendent of schools in biracial areas in 1924.1 have spent
my Whole life in seeing what can be done in the way of full develop-
ment of both races and within each race the full development of the
slow learner, the average learner, in speed and capacity, and the su-
perior one.

It is upon such a program that I worked for 35 years, and we were
wanting to install it, but it did not fit in with the HMV's idea of in-
tegration. My plans would be like it was in the Negro high school,
popular enough that every person would feel that he was getting
maximum amount of development out of each day's work and that he
could succeed in the courses of study and in each day's assignment
that he was given.

There is such a program that can be a grouping by each basic sub-
ject, where, if you may be good in math, you go to the top group. If
you are average, in history, you go to the middle group. I won't go into
that because here is what we are faced with in Wilmington.

I might say, Mr. Counsel, that the two schools you are talking
about are beach residences out on the sand banks. Above the elementary
school they did go to mixed schools, but they did have their elementary
schools those two spots.

All junior high schools had integration, and all senior high schools.
You have in a note there the results of a program, and this program

could be applied for integrated schools and absolutely no reference to
race or color or economic standing in the community.

I would like to impress upon you that is the greatest handicap that
you find in all of the schools. Like in Pontiac, Mich., you are going
to find that after they have been to school a while, they get madder
than ever, unless they have a program of classes whereby both white
and black, the slow learners; and the whites have just as many slow
learners, maybe not the percentage, but they have jugt, as many .as the
blacks in most places, and they have a lot more where the blacks are
not in great number.

I am not going to try to go over this. I presume you have this, start-
ing here with the Supreme Court, and at the bottom of the page there
you have a report of Kenneth Clark in the fact that we were doing
some good work in preparing children for Ivy Leagues in all of those
schools.
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children should read and study, the U.S. Office of Education surveys
and findings in regard to integrated schools.

Since I retired in 1960, I have been it 48 States, Canada, and Mexico,
making a study of the quality of education in biracial areas.

I have contacted 37 tribes of Indians. I have been back and forth
through New York City many times and in many towns and in
Brooklyn and Queens.

For example, in Brooklyn they used to have a Catholic parochial
school, the Bishop Loughlan School, where top students, boys, were
given an especially high grade of training. I have a son-in-law who
came from that school. Brother Arnold, the principal of the school, was
one of the most competent men I have ever known. But what has hap-
pened, when the forced busing started in Brooklyn ?

Finally, the Bishop Loughlan School. which numbered 1.800 boys,
dropped down to 400 in one year, and most of those were seniors and
when that class graduatedI haven't checked it yetthey were to
send all of those who qualified for the Bishop Loughlan type of school
to Cardinal Hayes School over in Manhattan, but why did they have
to do that? Because of the type of teaching that they were doing left
the blqck child completely out in the cold.

What I was hoping was that the Congress would appropriate money
like they do down in Wilmington. We have a saline plant which tries to
find out how we can get sea watei that is potable ; to work out the
cheapest way it can be done and work out trial projects as a model
project for us to copy.

Instead of having this program of integration tried out everywhere
with new peopletotally inexperienced like they are now in Pontiac,
Mich.develop a model integrated school for all to follow, like the
saline project.

Mr, HUNG ATE. I didn't fret your name and position. fir.
Mr. ROLAND. H. M. Roland, R-o-l-a-n-d. I came to Wilmington as

superintendent of schools in 1936. but I had been in two or three other
areas, r,11 of them ii. biracial schools. I have been dealing over 36
years with whites and blacks in trying to get all of these different ele-
ments between the races adjusted.

We should have a trial project run by some people who have had a
lot of experience with both races. I took so much pride in my neighbor-
hood schools that I can say this, probably boastfully, that we were a
model for the U.S. Office of Education when they sent people from
foreign countries down to visit us.

We had hundreds to come. Thirty-one came one year from Germany
alone. But now, if we can work out a program that the Negroes can
profit by, like we had in the Negro schools better equipped than most of
the schools North or South, it might not be a typical situation, but
there are plenty of them that are functioning exceedingly well.

Chairman CELLED. May I refer to something that is in the statement
that we have placed in the record.

You speak of certain rather startling facts, and you state as follows:
Of the many ills and df .noralization resulting from this tragic mistake, the

most alarming is the startling increase in VD.

I presume that is venereal disease ?
Mr. ROLAND. Yes, and that has increased.
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Chairman CELLER. I am quoting your statement: "Especially among
white girls, D.C. and N.Y.C. and scores of other cities report similar
results. The usual estimate is that only 10 percent of the total cases are
reported."

Then you give some statistics on what you call evidence of the
spread of venereal disease among black students in these integrated
schools. Where did you get all of this information?

Mr. ROLAND. The Board of Health of Wilmington.
Chairman CELLER. Did you nail down the fact that VD was caused

by integration?
Mr. ROLAND. This was the senior high school alone. We have only

his year when junior high schools integrated by busing to have racial
integration. Morality, peace, and everything else went by the board.

Chairman CELLER. Could not that have been caused by other factors
than busing? We know that in New York City, from whence I come,
that dread disease is spreading, but I don't know of any records in the
Public Health Service of New York City which point to the fact that
busing has caused an increase in VD.

Mr. ROLAND. Of course, it is not on the bus. It is the fact the these
people are so dissatisfied, sir. And the increase did not increase _oder
freedom of choice, but immediately after the integration.

I would like to say one more thing in conclusion. This is one
thing that I want to be sure that you understand what happened.

Mr. HAUSE. Mr. Chairman, it is strange to me that this four-page
is that the only thing that is going in the record? Over this lour-page
report you mention, and it is the very bottom and last thing?

Chairman CELLER. We will accept whatever you desire to place
on file with the committee. We will accept that, of course.

Mr. HAUSE. I was wondering why that one item caught your atten-
tion.

Chairman CELLER.We will accept the entire document.
Mr. RoLAND. Turn to page 3 and I think we can explain to you what

the U.S. Department of Labor said. Unless something is done with
these students at the end of the busline to give them an opportunity
to succeed in the work, then we are killing the very thing we think we
are doing. We are causing the ills that we and you are trying to cure.

Now, here at the top of page 3 is photostatic copy of a report of
the U.S. Office of Education following the survey of the Armed Forces
qualification test. I won't go into that, but I want to picture two class-
rooms you have after you finish busing.

Now, sonic of these places, like in Richmond, that you are going
to take the pupils from center of the city, there are whites and blacks
in there, and, of course, this applies only to blacks, and take them
out to the suburban schools. What do they do when they go in the
classes in the suburban schools? What happens to them ?

If you put, the quota, the percentage, which in the county is 13 white
students to five blacks, and let's see where they come according to the
test of the Army.

In 37 years of testing, I found close to these results. And I have
checked it in many of the 48 States, and it doesn't deviate from this
sufficiently to try to explain any other findings.

When you take the total picture, most of the things where you find
deviations is when they take a very .mall sample. On the left there
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you have a teacher with 18 students, and there you have a rank accord-
ing to the potential development of the child. What he is capable of
doing. And that is according to the 50 years of experience of the
Army and of thousands of other school systems.

Now, you have in these classes at least 11 or 12 or 15 levels of ability
in reading and knowledge of the subject, in some of them in this
group.

Mr. Hi; NoivrE. Mr. Chairman, may I inquire briefly at this point?
Chairman CELLER. Yes.
Mr. HUNOATE. Let me ask you a question briefly, and then I want

to ask Mr. Hause a few questions.
As I understand it, this statement will be made a part of the record.
Chairman CELLER. Yes.
Mr. HUNGATE: But do you agree with the Brown decision ?
Mr. ROLAND. Yes; I think a long time ago we should have had free-

dom of choice. In other words, I believe in freedom, and now it is not
freedom.

Mr. HUNOATE. Pardon me a moment.
Mr. Hause, you had some newspaper clippings there. I would ask

that they be placed on file with the committee to be available to
members.

Chairman CELLER. That is agreeable. You wish to have those news-
paper clippings on file, and we will accept them, if you wish.

Mr. HUNGATE. Mr. Hause, you stated in 1968 there were five mur-
ders. How man v murders were there in 1967 ?

Mr. HAUSE. It depends. There were five murders, school connected.
There were a lot more accidents. I am speaking in reference to schools.
Prior to this there was none.

Mr. HUNGATE. What about 1971, how many? How many murders
were school connected in 1971?

Mr. HAUSE. There were two. I am giving you a total of five mur-
ders since the forced busing began in 1968.

Mr. HUNGATE. That is for the whole period ?
Mr. HAUSE. I don't know where you are from, but that is lot of

murders in our community.
Mr. HUNGATE. Well, despite my debonair attitude, I am not from

New York.
Mr. HAUSE. I was saying in relationship.
Mr. HUNGATE. I noticed a verse on the back of the paper about the

tragedy at Williston; and since I have modest piano abilities, I won-
dered what the melody was to the verse : "Along came Justice Warren
Burger, giving evil rulings, he stripped the young-uns of their brains,
to equalize their learning."

The decision we are talking about in many of these problems arose
about 1968, and you, of course, appreciate that Justice Burger was
not appointed until 1970, I think. Isn't that correct?

Mr. HAusx. Yes. P t the forced busing wos initiated. What we are
saying is that forced 'causing is not the solution to our problem. It only
aggravates a situation. I saw it firsthand. I saw it when I moved down
there. We were under an integrated school system outside of two
white schools that were neighborhood schOols for smaller children, and
that is understfindable.

But, by and large, and you know I went down there from New York,
with my eyes wide open. I thought I was going to see the dir..,y old
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South, segregated and all of this business, because coming from the
North, this is the way I believed. But going to the South, and regis-
tering my children, I said, thank goodness, the problem has been solved,
and it was solved under the freedom-of-choice plan, and there was har-
mony and peace. and there was education, but then came the closing of
the Williston School, forced integration and forced busing, and from
that point on schools have been out constantly with fighting, with riot-
ing, with looting, and just prior to this we had none of that.

Mr. flusoivrE. Thank you very much.
Mr. ROLAND. I want to straighten odt this one thing about the forced

busing.
Chairman CELLER. May I ask you to be as brief as you can. We have

another witness, and the House will be in session in a few moments.
So we will ask you to terminate as quickly as you can.

Mr. ROLAND. The busing in 1968 was done locally. It was in 1971 that
the Burger order came out that wrecked all of the schools in our county,
tore them all to pieces, and sent them everywhere without any pre-
paration whatsoever.

I want to finish this one thing in regard to these two schools. When
you take a city center school and take it over to a suburban school, there
is very little overlap in the ability and speed of learning. You have
already then adapted for every classroom a dual school system with
dual standards, and that is what we have.

We are promoting children who have not earned a promotion when
the teachers didn't want. to do it. You present them to the next grade,
and they fail. What do you hay^. in a few years? We have bedlam. We
have been through it, and we know what they are going to get in
Pontiac, Mich.

I am not saying you can't get integration, but you can't get it as it
is being done by HEW and the judges. I am afraid the judges are act-
ing in our area as superintendents, school supervisors, and for place-
ment of children. We had well-trained teachers to teach those who are
going to college.

Thank you, gentlemen.
Chairman CELLER. Thank you, Mr. Muse: f-nd thank you, Mr.

Roland.
Mr. POLK. Mr. Chairman, may I ask this question?
In the press clippings submitted for the file, did you include in the

clippings the school-related activities of a group called "The Rights
of White People"?

Mr. MUSE. Yes, it would be in there.. I don't know what you refer to.
The Rights of White People organization is one part of our problem.
It is a militant white group, as is the Black African Society, which is
on the other side of the coin.

And prior again to forced busing, there was no such thing as ROWP
militant group. We had a peaceful community, and we were on our
way to educating people, and that ROWP is part of the group that
came out of this.

Mr. POLK. These organizations are not contributing to the solution
of the problem, are they ?

Mr. HAIM. Absolutely not. In fact, they are leading into it. When
emotions rise, militant groups can take over, and they have taken over
on both sides, and I am afraid you are going to read about Wilmington,



N.C., very shortly, and I work on the human relations board, and we
are trying to cool things and calm things, and we are on the brink of
bloody race riots.

Mr. Potx. Thank you.
Chairman CELLER.' Thank you very much, Mr. Roland and Mr.

Hausa.
Our next and final witness this morning is Mr. David J. Doherty,

executive director of Pontiac Urban Coalition.

STATEMENT OF DAVID J. DOHERTY, EXECUTIVL DIRECTOR,
PONTIAC URBAN_ COALITION

Mr. Don Ern-. Mr. Chairman and members of the committee. I will
try to be as brief as possible. I want to give some background of the
city of Pontiac as it was prior to the integration order, so ion can see
what was affected when the court issued its decision.

The city of Pontiac, Mich. is the industrial center and county seat of
Oakland County, reputed to be the fifth wealthiest county in -lie United
States in terms of per capita income. A city of 85,300 peopf,!. its three
major automobile and truck facilities employ more than 37,000 men
and women.

Pontiac, whose unemployment rate, according to recent figures of the
Michigan Employment Security Commission, is almost 15 per.:ent, 40
percent more than the rest of the county, is home for more than 95 per-
cent of all the blacks who reside in the cities of Oakland County and
more than 90 percent of all the Latin Americans in the county.

Pontiac, with less than 10 percent of the county population. has con-
structed 58 percent of all Federal- and State-sponsored housing for the
poor and senior citizens of the county. Pontiac is the leader in health
facilities, with four major hospitals. Pontiac's total population is 62,-
000 whites and 23,300 minorities.

TIIE PONTIAC SCHOOLS

The boundaries of the school district of Pontiac contain the entire
city of Pontiac, plus sections of four outlying townships and a village.
The enrollment in the Pontiac schools in 1965-66 was 22,772; in 1970-
71, it was 21,807; and this present school year it is 21,300. The per-
centage of black enrollment in 1965-06 was 26.5; in 1970-71, it was
32.7; and this school year, it is 37. The Latin American enrollment is
indicated at about 5 percent.

In June 1968, the Michigan Civil Rights Commission held a C-day
public inquiry into the status of race relations in Pontiac. Their report
stated in part that:

Pontiac is a city divided by racial and ethnic prejudices and fears. Negro a.ul
SpanishAmerican citizens are excluded from full participation in employment,
housing, education, and social services *. Residential areas of the city
clearly segregated, with nonwhites confined to a slowly expanding ghetto -.r
the southern part of the city * school segregation has existed in Pontiac since
before World War II. This is true primarily because the city's educational pro
gram is organized on a neighborhood basis.

Pontiac has 28 elementary schools * 75 percent of all black elementary
school chiklzen attended six schools which were more than 80 percent nonwhite.
Of the total white youth in elementary grades, 75 percent attended 15 schools
which had less than 9 percent nonwhite students.
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When considering the preceding statistics, whether they werecreated by design, by tradition, or by accident, it is apparent thatthe students in Pontiac schools were at a severe disadvantage whenthey were expected at age 14 to enter one of Pontiac's two integratedhigh schools and immediately overcome a lifetime of isolation andadult-engineered alienation. fear, and distrust.
Small wonder that racial uneasiness and tension have been identi-fied at Pontiac's racially mixed high schools. As similar antagonismscarried over beyond high school, adult attitudes were expressed interms of flight by those who had the option of fleeing.A recent report commissioned by the city of Pontiac has indicatedthat during the past decade the population of Pontiac increased byonly 3,000 people. In all categories above 15 years, there was a netintonto the city of nonwhites, while in all age categories exceptone there was a net migration of whites out of the city. All of theseevents had occurred before busing for integration began.In 1969, the handwriting was on the wall for the people of Pontiac.Racial polarization, school segregation, white flight, and communityisolation were all realities. Pontiac was two communities, growing inbitterness and distrust.

What should, perhaps, Le most discouraging to the leadership ofour Nation is that the Pontiac community is the only city in thiswealthy, white, middle-class county with the immediate potential ofbecoming what America espouses to bea land where all citizens canlive and work in harmony. Pontiac is the only community with thatpotential because no other community in Oakland County has anytrue representation of minority people. In 1969, Pontiac's greatestasset, its people, was proving to be its greatest handicap as well.

A SECOND CHANCE

In February of 1970, L.S. district court judge Damon J. Keithfound the Pontiac School District guilty of deliberate segregation ofit 29 elementary schools and eight secondary schools and lie orderedthe implementation of the plan prepared and submitted by the Pon-tiac School District calling for the transporting of 9,500 children.It is important to note that frequent claims have been made thatthe cost of transporting children is excessive and in disproportion tothe advantages achieved, especially when such funds could be used tobolster the quality of education in segregated minority schools.In Pontiac this is simply not true, the claims of busing opponentsnotwithstanding. Prior to the 1971-72 school year, when the desegre-gation order was first implemented, the Pontiac School District wastransporting 3,775 children who either lived too far from school towalk or for whom walking presented a hazard. The amount spent fortransporting these children was $328,500. There was no parental op-position but rather parental support for this type of busing.
As the integration plan got underway, the 1971-72 school :earwitnessed a total of 9,500 children who are presently being trans-ported, a net increase of 5,725 children. The total amount budgetedfor all busing in 1971-72 is $681,581, or a net increase of $353,081,which is solely attributable to transportation for integration. This

amount is 1.5 percent of the total operating budget of the Pontiac
schools.
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The above amount could scarcely make a significant change it the
educational program of more than 8,000 minority children, and even
if sufficient dollars were available, they could not zesolve the basic
evil of segregated education.

Ona must also realistically 'amine the proNsition that if busii.g
could be halted, sufficient mono 's would'or might L., provided to insure
a better education for minorities. Given the past. response of the gen-
eral public and the existing opposition to increased taxes, is it likely
that once the threat of busing is removed there woulu be any further
discussion of additional support to minority schools? That, of course,
loaves out the question of whether segregation is still an evil in that
case.

The major question facing the Pontiac schools at this time is whether
or not the integration plan is achieving its objectives and is gaining the
support of students, parents, and teachers.

To respond adequately to that question requires an understanding of
the anguish, frustration, and confusion shouldered by teachers and
students during the fall semester when white parents blocked buses,
picketed schools, hurled verbal at ises, closed local industry, and
created a general state of emergency and chaos, all in the name of
defending their legal rights to oppose the law.

The hatreds that were exposed throughout our community are ample
evidence to convince those who were directly involved that the issue
was not busing but rather integration and fear.

Today in Pontiac, most of the fear has been overcome by a new ex-
perience open to those parents and students willing to give it a try.
That experience is understanding and friendship.

To be sure, there are still a lot of interpersonal problems to be over-
come. An entire lifetime of resentment and fear by both blacks and
whites cannot be easily altered in a short time, but the mechanics
of the program are working much better than most had expected.

Spokesmer for the school administration announced recently that
calls of complaint and disruptions in school were now running just
about the same as in previous years. It would be a major miracle if the
classroom achievement were at all improved over previous years, given
the turmoil and anxieties of the first few months of school. Many
teachers feel that after this year of acclimation, next year will offer
new opportunity for academic growth.

The most significant fact is that for the first time in years there is a
new hope for our children, and that means a new hope for all of us.
Parents, black and white, are meeting and working in their PTA clus-
ters; teachers, black and white, are consulting together in their new
assignments; students, black anil white, are getting to know each
other.

Many, of course, are still frightcnedsome to the point that they
will leave the school district if they can. Many more, however, are
catdting the spirit of hope that they can make it work. Remember,
2 years ago the future seemed hopeless.

I want to comment on the point brought up earlier of the fact that
students need to be taught respect of themselves and resp ^t of others
before being integrated. We would like to ask the question of 'how you
teach respect of others in isolation, respect when they are growing up
in an isolated white suburb, respect when they are going to an all-
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white school, respect when they are home in an all-white environment,
and then put into a plant in Detroit or Pontiac with black workers,
chicano workers, and white workers on the line aside each other; they
are not integrated; they are only racially mixed, and that is where we
have the problem.

Recently the Pontiac Urban Coalition, an organization representing
community leadership from churches, labor, government, business,
civic groups, and educational institutions, supported this resolution :

Resolution y the Board of Governors of the Pontiac Urban Coalition on
Behalf of the Transportation of Students for the Achievement of Quality Inte-
gration, February 10, 1972.

Whereas, the Pontiac Urban Coalition was created as a broad-based coalition
of leading Pontiac area citizens to address the problems of urban life, particu-
larly as they affect the residents of the City of Pontiac, and

Whereas, equity of quality education for all area residents is the keystone
for the development of a health and progressive community, and

Whereas, integrated quality education in the Pontiac school district, particu-
larly at an early age, is a proved means of dissolving social barriers and tab.-
understaraings as well as creating a common sense of understanding and dignity
beneficial to successful particiPation in a pluralistic society, and

Whereas, integrated quality education has been demonstrated to be education-
ally advantageous to minority children and to be of no educational detriment to
the majority population. and

Whereas, the goal of integrated quality education should not be thwarted by
the unpredictable time necessary for open housing and equal employment oppor-
tunities to support the neighborhood school concept, and

Whereas, the transportation of children to attain the above objectives of
better educational results both academically as well as socially has raised new
hopes and provided a better school climate for long-term growth and develop-
ment, in spite of strong initial opposition, and

Whereas, local school administrators, teachers, parents, and students have
recently voiced publicly their belief that significant progress has been achieved
since the opening of school, and that the normalcy of school activity, lessening
of fears, and the increased support by parents are signs which indicate that
the Pontiac community is stabilizing and preparing for renewed growth ;
Therefore Be it Resolved, that the Board of Governors of the Pontiac urban

Coalition, recognizing that the transportation of students is an added financial
burden and a personal inconvenience, nevertheless supports the approach in
appropriate circumstances as a successful and necessary means of attaining
the paramount goal of integrated quality education and

Be it further Resolved, That the Pontiac Urban Coalition is adamantly opposed
to any Federal statute, any amendment to the United States Constitution, or any
effort by the Legislature of the State of Michigan which would in any way deny a
school district the right to transport students to attain racial balance in its
learning institutions for the purpose of quality education, and

Be it further Resolved, Tht t the members of this Board wish to formally state
their support for the positive strides taken by the citizens of Pontiac to correct
serious educational inequities in our community and we are opposed to any
legislation that will endanger the progress which has been made.

This resolution has since been endorsed by 54 out of Pontiac's 56
block clubs representing approximately 6,500 residents. It has been
endorsed by the local chapter of the League of Women Voters and by
their State committee.

The Concerned Clergy of Pontiac, representing over 45 pastorates,
has endorsed the resolution as well as several civic groups and ad hoc
citizens' bodies in support of integrated schools. I was receiving phone
calls as late as 12:30 this morning from groups calling in, asking to
endorse the resolution.

Gentlemen, we are all very much aware of the disadvantages and
imperfections inherent in a plan to transport children for integrated
quality education, but we were even more painfully aware of the
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inevitable loss of human talent, continued social stress, and possible
demise of our community if we did not act immediately to right what
was an ever-worsening situation.

This is not the final answer. Much, much more has to be achieved
if we are going to make our urban educational systems worthy of all
of our children. In the meantime, however, Pontiac cannot turn back.
As a community, we have come too far and suffered too much to give
up our gains and return to a pattern of segregation which runs con-
trary to all that America stands for and which, in my estimation, spells
disaster for our society. Issues of such overwhelming dimension call
for leadership decisions of equal understanding and wisdom. Most of
the objections to busing for quality integrated education are being
overcome in Pontiac. Fear is still the major obstacle, and we cannot
allow it to dictate the course of the next generation.

Next Monday, you will have the opportunity of hearing testimony
from among the leadership of Pontiac s student bodies. Please as
them pointedly about the changing attitudes in our city. Thank you
for giving me this opportunity of speaking with you.

Chairman CELLER. Mr. Zelenko.
Mr. ZELENKO. Mr. Chairman, Mr. Hungate, bef9re he left, asked

this question to be asked : On page 4 of your statement, Mr. Doherty,
you refer to the increase in the costs of operating school transportation
as a consequence of desegregation. Congressman Hungate wanted to
know whether that net gain annually of $350,000 covers capital expen-
ditures as well as cost of current operations.

Mr. DOHERTY. Yes; capital expenditures of buses are being written
off over a 5-year period, and this covers this year's proportion of
capital expenditures.

Mr. ZELENKO. Finally he wanted to know whether 1.5 percent of
total operating budget included such capital expenditures or whether
there was another budget that covered th

Mr. DOHERTY. Yes; there is a building fund, bond issues are levied
in the State of Michigan for buildings, and, of course, this would even
reduce the 1.5-percent figure since the capital expenditures for the
purchase of buses is included in that $328,000 which makes up 1.5
percent.

Mr. ZELENKO. It is included in that figure?
Mr. DOHF.RTY. Yes.
Mr. Zwzmco. Thank you very much.
Chairman CELLER. We appreciate the public spirit you have shown

here and the fact that in Pontiac there are real, concerned citizens
who are very much disturbed about this difficult problem and seeking
ways to solve it. Thank you very much.

Mr. Doman'. My point, if I night add. Mr. Chairman, in con-
clusion, is that Pontiac is a city in isolation in Oakland County.
We have to resolve the problems ourselves, and we feel we have come
a long way, and the people of our community are saying,

Please, that great group in the middle that back last September was being
pulled by emotion against the integration order seems to be supporting more
and more; we are succeeding in Pontine, and please don't turn us back. Thank you.

Chairman CELLER. Thank you very much.
At this point I shall include in the record the following: A state-

ment of Hon. J. Kenneth Robinson, a U.S. Representative in Con-
gress from the State of Virginia; a statement of the Hon. Page
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Belcher, a IT S. Representative in Congress from the State of Okla-
homa; and remarks made by Hon. Charles W. Whalen, Jr., of Ohio,
on the floor of the House of Representatives on Februalry 28, 1972;
as well as a number of other statements and documents.

(The statements and documents referred to follow :)
STATEMENT OF HCN. PAGE BELCHER, A U.S. REPRESENTATIVE IN CONGRESS PROM

THE STATE OF OKLAHOMA

I appreciate having this opportunity to submit my .statement coupled with
a letter of March 6 by Mr. Robert J. Riggs, President of the Board of Educa-tion for Independent School District No. 1 in the First Congressional Districtof Oklahoma.

I submit my statement and the accompanying letter in order to help you pre-pare language for either a constitutional amendment or other appropriate legis-
lative language. I know this distinguished Committee will hear much testi-mony covering the entire spectrum and will explore in depth through the aidof experts every essence of the technical language needed to sustain a legalsolution to this vital problem.

I respect the Constitution of the United States as a "living document" andfeel as most citizens that any change in or addition to the Constitution mustbe done in a most careful and responsible manner, Nearly every "bad law" hasbeen the result of haphazard draftsmanship or hasty passage. Needless to say,since the Constitution is the "Supreme Law of the Land," any ,Amendment mustbe clear and concise so as to insure that the proper meaning of the languagewill live on andserve the people under our great democratic form of govern-ment for generathns to come.
Therefore. I don't proffer any casual suggestions or alternatives as to themeans, tut rather T come in all good faith to express the consensus of my constitu-ents for the dire need in the manner of an end result.
An approach taken to eliminate the undesirable and unsound mandates byvarious federal courts to order "forced busing" to achieve integration solely forthe sake of integration is in my opinion what is required of Congress.If after a thorough deliberation by this Committee. it becomes evident thatlaws can't alleviate this area of grave social tension then I urge Up Committeeto report out language in the form of the constitutional amendment to accom-plish the result desired by the great majority of the citizens of this country.On several occasions I have oiscussed with various members of the Boardof Education from my District some of the problems encountered with deseg-regation. From these conversations, I have learned that the Board in Tulsa hadto release approximately 300 teachers last fall because raises in salaries, in-creased costs in administration, increased constructior costs for new schoolsand at the same time, they were faced with the increased costs of providing

a transportation system under a mandate of a U.S. Court of Appeals--thosecosts being set out in Mr. Rigg's letter,
Of course, it takes money to pay for all of the before-mentioned items andit should be noted that this Board has an approximate budget of $43 million ayear and they can't increese their revenues. So we are simply looking at a situ-ation of rising costs but a limit on revenues.
Not too long ago I received 47,000 letters from my constituents against "forcedbusing." These people are net bigots, but rather are parents concerned withquality education. The members of the Board with whom I have talked indi-cate that their responsibility is to provide a quality education for the childrenbut they are worried because it takes money to implement quality educational

programs, and if they continue to he faced with busing costs, they must raisethe funds from somewhere.
The public entity which should be given the prime responsibility and powerto provide quality education is the '.oval school board. How can the costs ofacquiring additional buses be justified when the money diverted for this purposedenies children of other basic needs in the pursuit of a quality education? Whattype of a "quality education" does a child receive when he is sitting on a schoolbus several hours total each day?
It appears that the courts have become enveloped in their own self-inflictedcloud. They require these plans under the guise of "quality education" butapparently quality education isn't the prime consideration because the courtsare attempting to use the school systems as a method of correcting social im-balances which may or may not have been the result of discriminatory housing
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patterns. In most instances persons select homes based on their economic and
social structure. A very useful. purpose of the educational process has been the
local interest of the parents in the area schools that their children attend. With-
out this common bond among the parents, teachers and the children, much will
be lost.

There is no doubt that discrimination has been practiced in many instances as
to housing patterns but now some of the courts are overextending the famous 1954
Brown vs Board of Education, since they have no authority under the Constitu-
tion or federal statutes to force the children's parents or other adults to move,
to reshift the children of this country. Wnen we take this into consideration
with the attitude of the U.S. District Court in the recent Richmond decision, the
ruling on ad valorem taxes in the State of Texas by a federal court, it appears
tnat some federal courts are embarking on a concept away from local schools
and states rights and are attempting to establish a national school system. In
my opinion this attitude is repugnant to every principle on which our country was
founded.

I must therefore ask the question wi.ich I certainly haven't been able to
answerwhat good will all of this do, the way things are presently being
conducted?

I urge that quality education is the key when the schools are involved and
this is the responsibility of the Congress, courts, state and school boards under
the 14th Amendment and the 1954 Brown case and not the establishment of an
arbitrary percentage of racial mix.

As I stated in my recent letter to you, Mr. Chairman, I feel this issue is of
the highest priority and it is Imperative that the Committee take final action
and report out the solution that can be brought to a final vote before our schools
are once again engulfed by a nebulous legal cloud in the upcoming fall term.

BOARD OF EDUCATION, TULSA PUBLIC SCHOOLS,
Tulsa, Okla., March 6, 1972.

NOM PAGE BELCHER,
Member of Congress,
House Office Building,
Washington, D.C.

DEAR CONGRESSMAN BELCHER : This letter is in responsc to your letter regard-
ing school integration matters and the pending legislation in Congress. Pe: naps
it would be useful for you to be aware of some of the costs we are incurring as
a result of our litigation with the Justice Department.

The lawsuit we are currently litigating with the Justice Department, con-
cerning integration in the Tulsa P1131:c Schools, has now dragged on for about
3% years. During this time court decisions on the law have changed so we have
been placed in the position of taking a "reasonable and legal" position, only to
find that during the passage of time court decisions changed and thus have re-
quired us to develop new sets of plans.

Development of such new plans is a long and involved process that requires
very considerable staff time and seemingly endless public hearings. The uncertain-
ties make future academic planning and budget projections most difficult. Use
of staff time, the bad effect on school employee morale, and lack of long range
planning make for high costs. Such additional costs are seldom identified, but
we believe these to be a significant percentage of the total budget. The 3% year
period for litigating a civil rights suit such as ours is not at all untypical of the
time it takes to resolve these matters. The legtd fees involved in defending a
case against the massive legal resources of the Justice Department are quite
considerable.

The table below demonstrates the very large demand on our resources that
transportation is making.

TRANSPORTATION

Capital outlay Operating cost Total

1970-71 _ _ S108. 075. 96 $322. 906. 52 8430, 982.48
1971-72. : 202, 003. 60 1 503,150. 00 1 705, 153. 60

294, 000.00 673, 296.00 1 967, 296.00

Estimated.
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Cost figures for 1971-72 and 1972-73 are estimates subject to adjustment.
Already these costs have required us to make substantial personnel and pro-

gram reductions. You have demonstrated an awareness ct the grave fiscal diffi-
culties faced by the Tulsa system, in particular, and large urban systems in gen-
eral. If bussing is to be required, then federal financing of all such required
transportation is a necessity if we are to maintain the quality of our academic
program.

Presently the courts are making a distinction between "de jure" and "de facto"
segregated schools without the benefit of clear legislation addressing itself to
that question. A formidable attempt is being made to break down that distinc-
tion or at least to greatly expand the number of schools that can be classified as
"de jure", with special rules applying to "Southern" schools.

The elmination of the "de facto" category would have a lesser impact on Tulsa
than almost any other of the 50 largest school systems in America. However,
such a change would virtually bankrupt most of the major urban school systems
as well as thousands of smaller systems. It would cause a dramatic reduction in
the quality and quantity of academic programs we could offer here in Tulsa.
Therefore, from a practical point of view, the overwhelming majority of our
Tulsa School Board and the citizens who elected us believe it is time for Con-
gress to act in establishing the priorities in education and providing the means
to fund these objectives.

It appears that, the courts have lost sight of the basis for opposing segregation,
as spelled out in 1954 in the Brown case. Quality education for all and elimina-
tion of second class educational facilities for minority groups was the key to
the Brown decision. The courts apparently have "painted themselves into a
corner" in demanding racial balance in the classroom as the major method,
rather than only one of the means of helping to achieve this quality objective.
By going "overboard" on this singular point, the courts are introducing a self-
defeating process. The funds chewed up in transportation to achieve a court
approved "body count" ratio are not available for teachers, books, counselors,
remedial facilities, etc.

Very truly yours,
ROBERT J. RIGGS, Jr., President.

REMARKS MADE BY CONGRESSMAN CHARLES W. WHALEN, JR., A U.S. REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF OHIO, ON THE FLOOR OF THE HOUSE OF
REPRESENTATIVES-TUESDAY, FEBRUARY 29,1972

Mr. Speaker, this week the Judiciary Committee of the House of Representa-
tives begins consideration of various proposals relating to the busing of school
children. In view of the mounting national interest in this subject, Chairman
Celler is to be commended for scheduling these hearings.

Busing, of course, is a means to an ead, not an end in itself. Thus, among other
reasons, busing has been implemented to provide for the health and safety of
school youngsters (Ohio law requires that transportation be provided children
residing more than three miles from school) or to acheive the economies of
school consolidation. The Senate Select Committee on Equal Educational Oppor-
tunities estimates that forty percent of our children-65 percent when those rid-
ing public tilt! ,portation are included--ride to school every day in the further-
ance of these objectives.

Busing designed to effect child safety or school consolidation has not been
questioned. The current controversy, then, centers on the goal of desegregation
for which some school children are now being bused. Therefore, my comments
shall be directed to the question of school desegregation rather than busing, per
se.

1. DE JURE SCHOOL SEGREGATION

Both the Federal courts and the United States Congress have acted to curb
de jure segregation of school children. What is de lure segregation? Simply
stated, it is pupil segregation stemming from state law and/or local school
board policy which provides for two separate school systemsone for white
youngsters, the other for Writ children.

In 1954 the Supreme Ccurt, in the case of Brown v. Board of Education,
ruled that dual school systems must be dismantled. The following is the essenceof that decision

We must consider public education in the light of its full development and its
present place in American life throughout the Nation. On) in this way can It
be determined if segregated public schools deprive these plaintiffs of the equal
protection of the law.
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Today, education is perhaps the most important function of state and local
governments. Compulsory school attendance laws id the great expenditures
for education both demonstrate our recognition of tne importance of education
in our democratic society , . . In these days, it is doubtful that any child may
reasonably be expected to succeed in life if he is denied the opportunity of an
education. Such an opportunity, where the state has undertaken to provide it,
is a right which must be made available to all on equal terms.

The Court summarized:
We conclude that in the field of public education the doctrine of "separate but

equal" has no place. Separate educational facilities are inherently unequal.
Therefore, we hold that the plaintiffs and others similarly situated for whom
the actions have been brought, are by reason of the segregation complained of,
deprived of the equal protection of the laws guaranteed by the Fourteenth
Amendment.

Since the 1954 decision, numerous de jure school segregation cases have been
decided by the Supreme Court and lower courts. In each instance, this type of
segregation has been ruled unconstitutional. Last spring, Chief Justice Warren
Burger, explaining the unanimous decision of the Supreme Court in Board of
Education v. Swann, wrote:

Absent a constitutional violation there would be no basis for judicially order-
ing assignment of students on a racial basis. All things being equal, with no
history of discrimination, it might well be desirable to assign pupils to schools
nearest their homes. But all things are not equal in a system that has been
deliberately constructed and maintained to enforce racial segregation. The remedy
for such segregation may be administratively awkward, inconvenient and even
bizarre in some situations and may impose burdens on some; but all awkward-
ness and inconvenience cannot be avoided in the interim period when remedial
adjustments are being made to eliminate the dual school system.

Ten years after the Brown v. Board of Education decision, Congress considered
and passed the Civil Rights Act of 1964. While I was not a Member of the House
of Representatives that year, I most certainly would have voted for this measure.

In the 1964 Act, Congress prescribed a means whereby relief from alleged civil
rights violations could be sought through the executive branch of government
(specifically, the Attorney General). In fact, Congress echoed the words of the
Court in Section 407(a) (1) of the Act by referring to thosz studcas who "are
being deprived by a school board of the equal protection of the law."

The 1964 Act, in Title VI, also stated that "no person in the United States
shall, on the ground of race, color, or national origin, be excluded from partici-
pation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance." Incidentally, it is
under the authority of Title VI that HEW officials have reviewed the operation
of the Dayton schools.

In summary, authority to order the termination of de jure school segregation
is derived from the Fourteenth Amendment and the Civil Rights Act of 1964.
Busing, as a means of attaining thil objective, is, therefore, both constitutionally
and statutorily sanctioned.

2. DE FACTO SCHOOL SEGREGATION

While there has been complete consistency in the attitudes of the courts and
the Congress regarding the necessity of abolishing de jure school segregation,
there has been ambivalence in matters regarding de facto school segregation.
What is de facto school segre:Ation? In instances of de facto segregation, in-
dividual schools are attended either by a predominance of black or white stu-
dents. This segregation, however, does not result from state law or school board
policy. Rather, it stems from neighborhood housing patterns.

Several lower courts (both state and Federal) have held or indicated that
local school districts have an obligation to correct de facto school segregation.
Others have ruled that there is no obligation to remedy the effects of de facto
school segregation. In still other instances, courts have declined to become in-
volved in cases of de facto school segre-ation on the premise that nothing in the
Fourteenth Amendment forbids state corrective action.

Incidentally, when lower court de fact-, school segregation rulings have been
appealed to the Supreme Court, this Cmirt, until recently, has refused juris-
diction. However, in December the Supreme Court accepted a case involving
the Denver schools. In this case, the lower court held that there is some
obligation to correct de facto school segregation. This ruling was reversed by
the Court of Appeals and, as stated previously, is now before the Supreme
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Court. Consequently, there is a possibility that the nation's highest court will
rule on this aspect of school segregation some time this year.

Like the Supreme Court, Congress has confined its jurisdiction to situations
of de jure school segregation. This was made clear when the Congress passed
the aforementioned Civil Rights Act of 1964. In Section 407(a) (2) of that Act,
Congress stated that "nothing herein shall empower any official or court of the
United States to issue any order seeking to achieve a racial balance in any
school by requiring the transportation of pupils or students from one school
to another or one school district to another in order to achieve such racial
balance." It should be noted that the use of the phrase "to achieve racial
balance" in this Act is interpreted to mean "to end de facto segregation."

To summarize, at present there is no Federal law nor is there an interpretation
of the Constitution by the Supreme Court which requires the elimination of
de facto school segregation.

3. PROPOSED CONSTITUTIONAL AMENDMENT

In the last several years, so-called anti-busing constitutional amendments
have been introduced both in the Senate and the House of Representatives.
The proposal which presently is receiving the widest attention both in and
out of Congress is that of Congressman LentHouse Joint Resolution 620. The
Lent amendment states that "no public school .student shall, because of his
race, creed or color, be assigned to or required to attend a particular school."

I have given a greet deal of study to this amendment and have concluded
that, should it ;each the House Floor, I shall oppose it. Two factors underlie this
decision. First, I agree with our Vice President, Spiro Agnew, who stated on
February 14, that a constitutional amendment "fuzzes and obfuscates the entire
issue." Or, as Professor Alexander M. Bickel, a consultant to President Nixon,
states, the Lent proposal would "trivialize" the Constitution.

Second, a close examination of this amendment reveals that it not only outlaws
busing but every other means which could be used to assign students n the
basis of race. Thus, de jure school segregation, which already has bee ...Truck
down by Congress and the courts, could no longer be corrected. The impact
of the Lent amendment, therefore, goes far beyond what it purports to accom-
plish.

4. LEGISLATIVE ATTENTION TO PROBLEMS OF EDUCATION

In my opinion, the legislative branch no longer can deal with educational
problems in a piecemeal fashion, leaving much of the work of the courts.
Congress must accept its responsibility and be a meaningful partner in solving
the nation's educational problems. Consequently, I believe we should address
ourselves, among other issues, to the question of wh: t should be done with
respect to de facto school segregation.

Because de facto school segregation must be analyzed on a case by case basis
(community by community), Congress can only establish broad policy guidelines.
To this end, I advocate Federal statutes embodying the following provisions:

First, HEW would be authorized to entertain citizen complaints (a) that
neighborhood housing patterns have been involuntary due to part violations
of their constitutionally-guaranteed rights by such means as job discrimination
and restrictive housing practices ' and (b) that the quality of education in their
neighborhood is below community standards. (Here the fundamental question,
of course, is whether public moniesFederal, state, and localshould be used
to perpetuate the effects of involuntary housing segregation.)

Second, HEW would be granted the authority to investigate these allegations.
Third, if the allegations were confirmed, HEW would be permitted to require

the state board of education to submit a plan which would achieve within a
reasonable period of time (five years, for example) a desegregated quality
educational system for the community.

Fourth, if the state plan involves busing, it would provide that such transpor-
tation be made available only when the time or distance of travel is not so great
as to risk the health of the children or to impinge significantly on the educa-
tionv process.

Fifth, Congress should estimate each year the cost of school desegregation
programs and provide sufficient funds to the states and local school districts to
cover all such costs.

Of course, the enactment of the above policies would not affect the jurisdiction
already granted the Department of Justice and HEW under the 1964 Civil Rights
Act.
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5. CONCLUSION

As the foregoing suggests, busing is an extremely complex question. I felt,
therefore, that the preceding background information is essential to an under-
standing of this issue.

In the light of these facts, the following is a summary of my views as they
relate to busing.

First, I oppose any proposal whose effect is to repeal the Fourteenth Amend-
ment and/or rescind the Civil Rights Act of 1964.

Sceond, I do not oppose busing when its objective is to
A. Provide for the health and safety of school children (such as Ohio's 3-mile

law) ;
B. Attain consolidation of school districts with its resultant economies ;
C. End instances of deliberate (de jure) school segregation.
D. Improve the quality of education for those children who reside in involun-

tarily-established neighborhoods.
Third, I do oppose busing which, in seeking to achieve the above goals, does

so in an unreasonable manner which ends agers health or degrades the quality of
education throughout the community.

Fourth, I favor Federal legislation which would :
A. Create procedures which would erase the educational inequities caused by

the establishment of involuntarily segregated neighborhoods ;

B. Delineate the parameters of "reasonable" (or "unreasonable") busing plans
(for instance, busing children fifty miles-in each direction is eminently unreason-able).

C. Provide funds to the state and local school boards to cover the costs of
desegregation efforts.

In closing, I would like to reemphasize that busing is a means to an end. The
endeducational quality for every child in this countryis one, I am sure, all
Americans share. Let us then, on that common ground, work tohether to find the
best means of insuring its fulfillment for future generations of children whatevertheir color and wherever they live.

STATEMENT OF THE CITIZENS ADVISORY COMMITTEE, CHERRY BILL SCHOOL DISTRICT,
INKSTER, MICH., BY DounAff A. MATHES, CHAIRMAN

I, Douglas Mathes, have the honor to represent the parents, students, and
Board of Education of the Cherry Hill School District, Inkster, Michigan. It is
our contention that busing across district lines for the sole purpose of achieving
an arbitrary "racial balance" in the school system is a massive disservice to this
and all future generations. The goal should be an equal, high-quality education,which is the right of every American. Busing cannot accomplish this goal.

To support our view that busing will not provide quality education, let's lookat the various factors involved. Among these would be the irreversible effect
on the students of today who will be the leaders of tomorrow. An example wouldbe the loss of the extra-curricular activities to those students who are bused.
While these activities are not a pelt of the basic educational program, they tendto round out an education through involvement in social and teamwork activities.The students bused to another school are treated as "outsiders" because theyhave no other social contacts with the host group,. thereby eliminating them
from meaningful participation in school activities. Should the bused studentsdesire to participate in sports, dramatics, music, journalism, or other clubs,it would be virtually impossible because of busing schedules.

The complexities of providing for the special educational needs of some stu-
dents; i.e., remedial reading, speech therapy, etc., will be further compounded
by the arbitrary allocation or assignrient of students to specific schools on a
court-ordered lottery basis.

These intangible effects can only result in the dilution of education. This is
inconsistent with the desire for a high-quality education for all.

Other more tangible effects immediately recognized are the increased cost of
implementing massive busing ; such as, the cost of buses, drivers, mechanics,
parking facilities, insurance, etc. This does not even touch on the safety aspect
of transporting thousands of students twice daily. The complexities of mass move-ment of students by bus on our already overcrowded highways will inevitably
disrupt school schedules because of traffic delays, weather problems, mechanical
breakdowns, and the mere act of missing the bus causing the loss of an entire day
of school.

In addition, the distance!: involved would make access to the school difficult,
if not impossible, for many parents in the event their child should become ill



583

or be involved in a classroom accident. These problems can only cause apprehen-sion for the parents and children. What happens if the child misses the bus toreturn home?
The majority of people locate near a school of their choice and expect to become

involved with the school's activities, pay their taxes to support the school, and
approve millage and bond issues to enrich their local school programs. Parentswould be understandably reluctant to have the same degree of participation in aschool remote to their area and still continue to support the local school notattended by their children. For instance, in Michigan, the Attorney General'sopinion is that the bonded indebtedness of the local school district would remain
the obligation of the residents of that district. This can only make further millageand bond issue proposals impossible to pass, and result in deterioration ofschool facilities.

The elimination of local school districts could result in the creation of a
"super" district as envisioned by some implemented and pending court rulings.The administration of these "super" school districts would be extremely complexbecause of the difficulty of communication, coordination, and accreditation. Localschool administrators have a discipline problem now, which would be magnified
with the influx of students from other areas not subject to local parental control.

These tangible problems brought about by busing can in no way enhance the
educational level, but can only result in further dilution of education.

It is agreed that busing for the purpose of segregation is a violation of the
Constitution. It does not necessarily follow that busing for the purpose of inte-
gration is constitutionally required or desired. In spite of this, the courts are
ordering busing as a means of integrating the schools. This has the effect of the
judicial branch performing the duties delegated to the legislative and executivebranches of government.

The net effect of court-ordered busing for integration will surely increase racial
polarization and can result in the complete breakdown of the publ e school system,
as evidenced by the creation of so-called "freedom schools" and increased enroll-
ment in private schools. It is also an insult to the rising black pride because, in
effect, these rulings are saying that the black population of this country cannot
get a quality education except in a heretofore "all-white" school.

In many small school districts such as ours, with little or no industrial tax
base, there are fewer tax dollars behind each student than in many urban areas.
For example, in our district there is less to offer than in the Detroit schools. We
have no music, art, or physical education in the elementary schools and limited
vocational educational classes in the secondary. This would indicate that a child
is not guaranteed a better education because the school is located in the suburbs.

The use of busing for school integration can also be viewed as reverse dis-
crimination in that those students selected by lottery. or other means, will not
receive the same education afforded to the non-bused students. The lottery
process, if used, will select at random certain students while leaving others in
the home environment. This (-an be construed an a violation of the civil rights
of either or both groups. Busing then becomes a social experience and, if to be
truly meaningful, must ,nclude all students, not just those selected.

In conclusion, it is inr belief that the goal must be to achieve an equal but
high-quality education for all. This can be better achieved by clarification and
enforcement of existing open-housing laws which will accomplish integration
on a socio-economic level, improving educational standards in all areas, and
utilizing the funds which would be wasted on busing to improve the quality
of education. To accomplish this we feel that the courts must be redirected in
their approach. so they will interpret the Constitution and not attempt to per-
form the duties of the Legislature. At the present time. the only sure approach
is through the vehicle of an amendment to the Constitution prohibiting cross-
district busing or assignment of any student to a particular school on the basis
of race, color, or national origin.

DOUGLAS A. MATHES.
Citizens Advisory Committee.

Cherry Hill School District.

SCIIOOLS ARE FOR EDUCATION. INC.,
West Palm Beach, Fla., February 25, 1972.

Hon. EMANUEL CEI.I.ER,
House Judiciary Committee,
Washington, D.C.

DEAR REPRESENTATIVE CELLER We have been informed by our State Repre-
sentative Jack Poorbaugh of a United States House of Representative Bill
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H.R. 10614 introduced by Senator John G. Schmitz of California. We feel that
this would be an ideal solution to the artificial problem of forced busing.

We of S.A.F.E., who hare response from and are in communication with
families of three southern counties in Florida, feel that we want the Federal
Court limited from jurisdiction over our schools.

We have notified the Florida Federation of Neighborhood Schools (who en-
compass five additional counties in north and central Florida) of this bill, and
we feel that they will concur in a joint effort to expedite this bill out of com-
mittee for a vote.

As we all know an amendment to the Constitution is a very involved procedure
and would take up valuable time. In addition, amendments become subject to
reinterpretation, altering or destroying their intended meaning, which federal
judges have given to earlier laws and Constitutional provisions.

Embodied in our Constitution is a specific and very important limit to the
power o:r the courts. Article III. Section 2. This particular provision of the
Constitution applies not only to the Supreme Court, but to all federal courts,
since they are established under the same authority that prescribes the juris-
dicion of the Supreme Court. The authority is a vote of Congress. Congress
has, therefore, the power to specify the kinds of cases which may be heard in
federal courts, and the kinds which may not be heard there,

We cannot stress strongly enough the need for decisive legislation. Our
country cannot withstand the chaos and turmoil that it is being subjected to
because of busing. The fate of American youth lies in your hands. America
cannot take its rightful place among the leaders of the world if we continue
to turn out graduating class after graduating class of ignoramuses.

Quality education has suddenly become synonymous with integration. Stop
and think for a moment. The educational system in every other country in this
world depends on three basic elements. Teachers, curriculum and physical facil-
ities which we term plant facilities. The degree of quality education relates
directly to the degree of excellence of these three basic elements. The solution
to our national educational dilemma is not integration, which is merely a vehicle
for disruption and chaos, but instead, strong and truly dedicated administrators
and principals who will stand up to their respective school boards and see to it
that their school receives what it needs to operate at a high level of efficiency and
pupil and teacher productivity. Progressive education has turned the School
Board's role into a nightmare. Instead of having to be concerned with the three
basic elements for quality education, they must now contend with mentally un-
oriented students who don't know what school they will be in from year to year
because of changing race ratios and so the student is bused to a new school the
next term. No longer do they have the security of even having the same teacher
[tor an entire school year because those teachers are subject to the whims
and edicts of teacher race ratios and when H.E.W. speaks, we must obey. Cur-
riculum is subject to change at the will of H.E.W. Schools must be closed and
others must be forced to bulge at the seams because of H.E.W. dictates. School
Boards, teachers, and pupils simply cannot function under the pressures that the
Federal Courts have brought to bear upon them.

You have what is known as good schools and bad schools. A more accurate
description would 'be sufficiently financed schools and poorly financed schools.
Such a condition exists even in a rich county such as our Palm Beach County
and this is due solely to politics in the administration. A principal must speak
up for his particular school's budget. Consequently we have some very fine
schools located in our predominantly black district as opposed to some very
poorly financed and poorly equipped schools in our predominantly white dis-
tricts. Busing has only helped to aggravate the situation. The schOols which used
to be predominantly black are way under capacity, 10 to 17 in a classroom and
the schools in the predominantly white district are overflowing, 30 and upwards
in a classroom.

Civil rights is the law of the land and we maintain that sacrificing public
education for the sake of forcible integration of schools in the name of Civil
Rights is in fact denying the civil rights of every child. How can our children
possibly hope to qualify for employment if they have been denied their right to
be educated? You cannot learn in an atmosphere of chaos and this is what
prevails in our schools.

We respectfully urge you fo consider H.R. 10614 for your immediate
consideration.

Sincerely,
ROBERT F. MCDONALD,

President, S.A.P.E.
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[From the Tampa Tribune, Feb. 28, 1972, submitted by George H. Stewart, Comdr..
U.S. Navy (Retired)]

MESSAGE TO COURT: STOP THE MISES

How do you stop Federal judges from using school buses not as transport
vehicles but as racial homogenizers?

One way, apparently sanctioned by the Constitution, is to take away the
judge's power to issue such an order.

This is the remedy surprisingly approved last week by the Senate of tie
United States, 43 to 40. It is not final. Another vote must be taken Wednesday,
and the return of Senators who were away campaigning for the Presidency
could switch the result.

But, this Friday vote was the lightning flash which warns of a storm. The
issue of racial busing has moved like a thunderhead out of the South and into
other regions.

Any proposal to deprive the Federal courts of jurisdiction on a pending issue
will trouble a lover of the law. What precedent will be set for political inter-
ference with judicial process? How far might Congress go in curbing the courts
in a time of high emotion?

Some Senators who believe busing to achieve "racial balance" is wrong in
principle have doubts about the wisdom of attempting to strip the courts of
jurisdiction by Congressional act.

But when the roll was called in the Senate, it wasn't only Southern voices
which answered "yea". There was James Buckley of New York, there was Wil-
liam Proxmire of Wisconsin, there was Margaret Chase Smith of Maine, and
Norris Cotton of New Hampshire, and Wallace Bennett of Utah, both Carl Curtis
and Roman Hruska of Nebraska, and Colorado's Gordon Allott and Peter
Dominick, among othersand of course Robert P. Griffin of Michigan, the
sponsor.

All thesein a Senate which is more liberal than the House on civil rights
measures and has consistently rejected proposals to move school buses beyond the
reach of Federal judges.

Earlier in the week the Senate easily passed a so-called compromise measure
forbidding Federal authorities to require busing which would risk a child's
health or take him to a school inferior to that in his own neighborhood. The
purpose of this bill, spliced together by Democratic leader Mike Mansfield and
Republican leader Hugh Scott, was to divert support from stronger measures,
especially a Constitutional amendment.

One proponent of a strong anti-busing measure, Senator Sam Ervin of North
Carolina, called the Mansfield -Scott bill "legislative gobbledegook designed to
conceal from the pui)lic that it does nothing whatsoever".

We're inclined to think Senator Ervin's analysis is right. The measure d-tes not
specifically deny jurisdiction to Federal courts. And it would be difficult to
prove that a child's health or educational opportunity was being impaired by
busing. Judicial autocrats capable of such decrees as that commanding Rich-
mond, Va. and two suburban counties to combine their schools for "racial balance"
would scorn the Mansfield-Scott restraint.

There is a question whether the Supreme Court would uphold the jurisdic-
tion denial in busing cases voted by the Senate. Even though the Constitution
gives Congress the right to say what jurisdiction Federal courts may exercise,
opponents of the Griffin bill argue that school integration cases come under the
14th Amendment, therefore involve civil rights which cannot be removed from
the court's protection. Under this theory only a Constitutional amendment can
stop the buses.

Perhaps so. But there is another way much faster than the amendment process
and more certain than a Congressional act. That is a retreat by the Supreme
Court from earlier decisions giving lower courts almost unlimited authority
to scramble schools and children.

The Supreme Court has two new and more conservative Justices. It also has
ears to hear and eyes to see the spreading national resentment against racial
busing. When 43 Senator', .ote to deny Federal courts judisdiction in what is
considered a civil rights area, it is surely time for the Justices to reflect on what
they have wrought.

That reflection ought to bring them to the sound principle of requiring non-
discrimination in schools but not forced homogenizationand recalling the
wayward buses without an act of Congress.
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Busing
In

Louisiana
Since the massive desegregation orders of the

1969.70 school year, which saw more desepe-
ption take place than in any other period of
Louisiana hirtoty, busing has received heavy and
apparently for Louisiana, undue attention.

For the most Putt school systems throughout
the south, already leading the country in the
amount of desegregation, opened the 1971.72
school year with minimum of disruption

Lowsuuta was no exception. Five of her 66
systems opened the school year under new or
amended court orders which called for addition.
el busing Jefferson, Raptdes, Lincoln, Lafayette
and Grant.

Of the five, only Jefferson was directly af.
fected by the Swann Decision. Briefs have been
filed with the U. S. Fifth Circuit Court of Ap-
peals which could affect five other parishes but
as of this date no ruling has been rendered.

U S District Court Judge Herbert Christen.
berry ordered a plan for Jeffenon which provided
that 8,000 children (90 per cent of whom are

Z black) be transported by bus for the first time.
Jefferson, under Swann, provides bus rides of from 7 to 14 miles, modest when com-
pared to other more rural Louisiana parishes. Perish officials report that the system

(I)
is running very smoothly and that despite upheavals prior to the opening of school
there have bean no incidents because of busing.

1.1 Parents in the parch indicate that their initial concern war the ultimate destine.
don of the child, not the trip itself. Comments made by parents with children en.

O rolled in perish schools point out that after two months under the new plan, both

O
white and black parents, are satisfied that their children are getting a good education.
A few parents have said that they feel the whole issue of busing in Jefferson hadI "become a political football."

In Grant, which has received almost AI much publicity in past months as Jeffer.

0 son, officials say that although parents and children are experiencing some incon-
venience under the new plan, efforts are continuing to make it work as smoothly as

(I)
possible for everyone. Because the plan was developed in such an inordinately short
period of time, officials note that it has flaws, such as long meandering routes. They
are confident they can be ironed out in time.

Sapides, under new orders which required changes in patterns, not in the number of
studentstraneported or miles traveled one way daily, became 8 per cent more desegre-
gated. Under the new plan more whites are attending black schools. One official
noted that things appear to be calming down but added that comments from parents
are bitter and emotional regarding busing. The Rapides plan affected only junior
WI and high school students.
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Lafayette sources indicate that most of the initial con
flict has subsided Problems came from paring two Laf-
ayette city schools Prior to this, only schools out of the
city had been paired A large percentage of Lafayette
Parish students are bused and always have been The new
order brings 15 to 20 per cent of the black students into
former all white schools Officials feel that current prob-
lems surrounding the busing issue no longer exist.

Lincoln Parish claims that rr...st of the revisions to
their transportation plan were Just that One official
stated that the issue has proven to be a "tempest in a
teapot " He noted that the parish did some revising and
reshuffling but was transporting essentially the same num-
ber of students the same distance.

Busing became an emotion -laden issue last sprang follow-
mg the significant Swann v CharlotteMecklenburg Board
of Education decision in which the Supreme Court ruled
that busing was an acceptable tool to use in desegregating
schools. In rendering the decision, Chief Justice Burger
wrote.

nte scope of permissible transponation of students w
an implement of remedial decree has never been de
fined by this Court and by the very nature of the rob
len, it cannot be &fined with precision No rigid
guideline. as to student tianoportation can be oven for
application to the infinite variety of problems pre
vented is thousands of initiations B. transportation
has been an integral part of the public education ayes
tern for yews, and was perhaps the single most im-
portant factor in the tranution from the one room
schoolhouse to the consolidated whool Eighteen and
lion of the nation's public school children, approxl
meetly 39 per cent, were transported to then schools
by bin in 1969 10 in all pasta of Use country "

Although the ruling was directed at a southern school
system, the knee -jerk reaction it elicited was clearly cen-
tered outside of the south.

2

Northern communities, unaccustomed to being singled
out by desegregation order's, adopted busing as cause
celebre,

Scant attention was given the South as buses were
burned, and schools boycotted in areas which had tn.
dibonally pointed accusing fingers at sout tern schools

Perhaps the reason busing in Louisiana hasn't reached
the emotional climax experienced in some parts of the
country is because it has histoncally been an integral part
of Louisiana education The percentage of total enroll-
ment bused to school has always been high

In 1949 Louisiana was transporting 42 6 per cent of its
schoolchildren from home school and back again via
the cumbersome yellow vehicles In predominately rural
parishes with barely a hint of the industry that was one
day destined to lane the banks of the Miumnppi River, the
yellow school bus was one way of insuring that everyone
had the benefit of an education

By 19L3-54 the per cent bused had jumped to 491
and those who lived too far off the meandering bus
routes either walked or hitched ride with someone head-
ed In the general direction of the schoolhouse. Some
students were fortunate enough to ride with parents or
have access to public transportation.

The furor over busing experienced today might be con-
sidered mild compared with the one that would have
erupted in those days if the state had curtailed free
school buses.

Just ten years ago when the state had experienced
little in the way of desegregation, 51 2 per cent of the to-
tal public school enrollment was riding buses. Last year
that figure had slowly but steadily risen to 58 2 per cent,
well above the national average of nearly 40 per cent, (It

interesting to note that nearly 40 per cent of the na-
tion's elementary school children are bused to school for
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reasons that have nothing to do with desegregation I A
recent survey of the 68 Louisana systems indicates that
this year's figure will not change noticeably

A study of transportation in state systems over a . -year
period beginning in 1986 showed that a higher percent.ve
of white students has always been bused than blacks.
though the gap has been closing in recent years. The per-
centage of white students bused rose 1.5 percentage points
over the 4year period while transportation of black stu-
dents increased by 5 4 percentage points as the following
table shows,

One of the indicators used to measure the amount of
transportation taking place within the state are miles
traveled one-way daily. A major fear expressed by
parents during all discussions related to busing is that
children will be forced to ride excessively long routes.

The staff of the Information Center on School Desegre-
gation (RAD) conducted &survey among the state's school
superintendents to obtain an up-to-date picture of the
Main/ issue in each of the systems Responses were ob
tamed from all of the 66 systems. The survey found that
although some routes within state systems are long, most
have been so since before desegregation and affect stu-
dents from isolated rural pockets. Systems that have ex-
perienced problems with routes as a result of desegrega-
tion expressed the feeling that routes will return closer to
normal lengths when adjustments are made as the school
year programs.

Apparently the exact opposite of what was feared by
bums opponents occurred ss fez as increases in mileage
were concerned. Since 1986 the statewide total of miles
traveled one -way daily has actually decreased The ICSD
survey found that no substantial changes in miles traveled
one-way daily are expected to be recorded for 1971.72

PUPIL REGISTRATION TRANSPORTED

YssL

196546
196748
146849
1969 70
1970 71

53 0
53 6
53 6
55 0
55 2

PUPILS BUSED AS A PER CENT OF TOTAL ENROLLMENT

WHITE

Year

196647
196746
196849

Total
Enrollment

490,173
504,961
523,491

ruptla
Tramported

307,583
314,546
328,926

Pupils Bused as %
Total Enrollment

627
62 3
62.8

1969 70 soloss 323,566 639
1970 71 495,529 320,056 64 2

BLACK
196647 320,860 141,299 44 0
196748 326,790 147,695 452
1965 69 334,277 145,060 44 3
1969 70 336,516 162,970 45 4
1970 71 335,192 167,128 494

3
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Distance Trate led One-Way Daily

year Miles

1966 133,887
1967 123,279
1968 134,965
1969 134,934
1970 133,405

State department of education figures Indicate that the
average one-way trip per bus was 20 miles in 1966. This
figure had risen to 21.6 miles by 1970 and system officials
do not expect at to rise this year Thus, of course, does
not indicate how long a portion of the average bus route
each child odes.

One parish school official succinctly stated the attitude
of those opposing new busing plans when he said "Five
males is not a long ride when you're going where you want
to go, it tiny becomes long when you're sent where you
don't want to go "

State totals in 1970 71 (the latest year for which com-
plete data is available) indicate that there were 17,320
more blacks enrolled than in 1966 and the state was bus-
ing 25,829 more black students than in 1966.

The same period shows an increase in white enroll-
ment of 8,356 while the total number of whites bused in-
creased by 12,473. White enrollment and transportation
increases were less than half of the enrollment and trans-
portation increases of blacks

The number of whites transported Increased in 36 sys-
tems while in 30 the number transported decreased Com
paring the same two years, the number of blacks trans-
ported Increased an 46 systems while in 20 the number
decreased

The ICSD survey of the 66 systems Indicates that sys-
tem officials feel that very few changes will be reflected
in 1971.72 enrollment and transportation figures

Most administrators believe that major transportation
changes within the state occurred before busing became
an issue One rural superintendent said, "For us desegre-

Survey of Systems, 1971-72
In the recent survey of the 66 Louisiana school systems

conducted by the ICSD staff, the key findings for the
current school year, 1971.72, were.

Busing is not an issue among parents in 61 parishes
There has been no significant change in the amount or
pattern of transportation in 58 systems since last year
Seven systems reported changes in the amount or
pattern of busing. Of the seven, five are under court
orders which require additional busing
Twelve parishes are under new or amended court on
ders while toe remainder are operating under original
court osiers or HEW compliance agreements

6

gation cut down on the time buses traveled greatly."
Another added "We're thankful we have no problems
lake the cities have "

System officials for the most part when asked whether
they expected additional desegregation orders involving
busing felt that such orders would be unhkely in rural
parishes. As one said, "Busing is volatile in urban not
rural parishes."

Contrary to what u popularly expressed, most systems
claim that long bus routes are not due to integration and
cite examples of the fact that most were in operation long
before the widespread desegregation orders of 1969-70

The busing issue arose in only five Loons.* parches
this fall Two months after schools opened, problems
had either been resolved or opposition had died down to
the point where one superintendent said, "We're really
hoping educators are going to be allowed to settle down
to the business of educating Inds "

It has been all too obvious that the real issue is not
transportation. The worry of what is at the end of the
ride bothers both blacks and whites albeit for different
reasons

Where the issue has surfaced white parents have ex-
pressed fear for both the quality of their children's edu
cation as well as for their safety Black parents, anxious
to insure their children the best possible education, are
hesitant at times about sending their children into unfa-
miliar school environments where they are not always
certain to be welcome. Some blacks feel that the dwrup-
non of black neighborhood schools dilutes a source of
community strength I to blacks. Others answer the
charges that new court orders destroy neighborhood
schools by pointing out that the segregated school system
hardly represented a neighborhood concept The National
Association for the Advancement of Colored People
(NAACP) has been vocal in expressing the view that "you
bused to segregate, so bus to integrate."

The issue although far from settled in the minds of
parents is decided as far as the courts are concerned

They have made themselves clear in respect to the res-
ponsibility school authorities have in their obligation to
desegregate schools. In the Swann decision, Justice
Burger wrote

"If school authorities fen In their affbmattur chip
mom under then boldinp IThe Omen Dm:talon I,
judidal authority may be Invoked Once a right and a
violation haw been shown, the scope of district
courts equitable posses to remedy ran wrongs is
breed, for breadth end Ilesibility we inherent in
wiwuble remedies Judicial authority enters only
when local authority defaults

In Swann's syllabus it was noted that.
"The District Court's condmio that elelintemit of
children to the school newest their home serving their
grade would not effectively dismantle the dual school
system is supported by the record, and the remedial
technique of rsqoanns bus transportation as a tool of
echoed dsegreption wr within that court', power to
provide equitable relief "

The encouraging comment, "We've been real happy with
the response of our parents," from a Louisiana school of-
noel characterizes a new mood of acceptance and leader-
ship Apparently busing is not the problem in Louisiana
some would have us believe.
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One can say "busing" in Jotter.
son Parish these days without start-
ing tirades and diatribes and hearing
selected obscenities.

Two months ago, those who
uttered "busing" usually did so with
varying degrees of derogation. The
faithful yellow animal, which for
yews had Dutifully gobbled up child-
ren at street corners and regurgitated
them unharmed on the school yard,
had suddenly become a villain.

The buses wont from public
servant to ignominious scourge after
Federal District Judge Herbert W.
Christenberry ruled last August that
busing was a legitimate desegregation
device.

Buses, however, continued their
appointed rounds without incident
and are back in the good graces of the
public, at last they are out of the
neat of nefarity.

The reason Jefferson Parish bus.
ing has been calm and uneventful is
that the act of busing was like a
blow on the head with a polder
=die hammer. It looked r ke it
would hurt more than it did.

Mother factor is that of the
spproximately 4,000 being bused out
of their neighborhood', 9,000 am
black, and as black Jefferson civic
leader Leon Williams put it, "It is a
hardship on them. But if we want
integration, we have to accept bus.
big."

Embers Glowing

The embers of public outcry
which were fanned into a short core,
negation by politicians are barely
gowing now, with only a few poli-
ticos blowing on the coals hoping to
start the fees°, dissent again.

Even In the midst of the con.
troverg, both black and white alike
could me the shadow of politics
creep into the light of the Issue.

Lionel Collins, a black attorney
who helped fik the motion which
led to the busing decision, observed
a couple of days before school start-
ed:

"It has become a political foot-
ball. Busing couldn't be the problem.
It is commonplace around here."

Frank N. Brown Ill of Metairie

8
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is white and the father of five child-
ren. "I believe the school board has
purposely kept it alive to use It as a
political footballso politicians can
get publicity."

Last year 42,278 Jefferson st
dente were burned and of that total
8,278 were black.

The parish school system this
year is using about 400 buses, 25
more than Ise year

Another reason Mr; busing
hasn't been the infirmity it was
heralded to be, is that the longest
ride is only 7.9 miler-from Bunch*
VilleP School to Jefferson Middle
School.

That figure is embarrassed by
the docursiveneas of some of the rural
school bus routes in other parishes.

Operation Bus Stop

The opposition to busing was
concentrated in a movement called
"Operation Bus Stop," and although
its membership crowed racial lines,
the vast majority Wore white.

The biggest howl went up over
thl plan to convert Bunche Villag
School from a predominately black
to a predominately white school.
Lad year only 40 whites attended
the school of 788 student'. This
year 992 whiter and 194 blacks at-
tend the school in Metairie.

The basic white fear that black
school plonk are MI:Wally inferior
to white school plant' was attenuated
by visits from whits parents, and
once school opened whites found
they had little if anything to com-
plain about.

Mr. and Mrs. George Bomdde
of Metairie visited the school and
found no objection. "We don't
really mind," said Burnside, who has
one child at Bunche Village. "If all
the sch ook are good, it doesn't matter
when they go. If it is a well-run
school and the teachers are good,
it will be fine. My son was bused
last year, so It really doesn't matter."

One East Jefferson mother con.
tended that the image of Bunche as
a black school was &handicap to some
people and added, "If they changed
the name to George C. Wallace Mid-
dle School then all those who are

bickering would want to and their
Ws there."

Donald Row, white principal
of Bunche Village Middle School
reports that PTA participation is as
good or better than but year.

"Parents are concerned and this
is a healthy Altus:don," he said. "I
think most parent' have accepted it
(the busing) and have tried to make
the best of the situation. All in all
they have been beautiful."

Mrs. Frank M. Brown DI, 9709
Page Drive, Metairie, the mother of
one child being bused to Bunch',
said, "We're really proud of what
Jefferson ass done in face of what
has happened m the North and other
places. I don't think busing is the
solution, but if it means an equal
opportunity for all children then I
think it is good."

She said she believed a change
of attitude among parents occurred
after the drat week of school. "When
children got on the buses and went'
saw that they were being taken are
of, it relieved a lot of the apprehen
nons. ." Mrs. Brown said she be-
lieves most parent' hag accepted
busing and are voicing no land ob-
jections to their children attending
Bunche. She said some parent' are
still concerned, however, because they
feel Bundle does not have the facili,
ties their children were accustomed
to in their neighborhood schook.
She said the knows of no one trying
to take their child out of school.

One thing parents like about
Bunche is that It is not platooned,
she said.

Peaceful Year

"It has been a peaceful school
year," she said of the first six weeks.
"The League of Women Voters, the
Paren5Teacher Association and other
civic groups all are working to keep
order. There just hasn't been any
disorder."

Schools superintendent Peter C.
Bertucci allayed some misgiving
when he told a New Orleans States-
Item reporter that court ordered bus-
ing would not hurt education in the
parish schools.



"With the help of our Nimbus-
blame personnel, we will make every
effort to provide quality education,"
he said, adding that adjustments in
the leveling of students would have
to be made because of differences in
student backgrounds

Some black parents were anxious
that some students from previously
all black schools would have trouble
keeping pace with students from
formerly all white schools

Bertuoci however, pointed out
that "under our system of contin-
uous progress a child advances at
his own level or speed Our materials
are designed to accomplish this We
level our children according to &bilk
ties"

0:4ections Voiced

Mother objection voiced by
anti-busing parents was that if the

4

593

children became ill at school the
children ought have trouble getting
home

Bertucci answered this objec-
tion saying the school system would
make every provision to get a child
home if the parents were unable to
get hui

The Jefferson Parish School
Board and"Operation Bus Stop"un-
successfully seeking a stay on the
busing order, charged that Judge
Cluistenberry had goue beyond S
preme Court mandates in ruling on
de facto segregation. The board con-
fined their rulings to de jute segrega-
tion, or that created by law.

School Board attorney Wallace
l.ellrun argued that the Jefferson
School Board long ago gave up de
jure segregation and that housing
patterns (de facto) played a hand in
the lack of desegregation in some
arena when schools remained racially
identifiable.

In the motion which led to the
busing order, however, lawyers ar-
gued: "Is a man len dead when he
is killed by lightning (de facto--aca-
dentahY) than when he commits
suicide (de jureintentional)?

"Is a Negro child lees deprived
or does he feel less inferior from
de facto segregation than from de

lure segregation? We think not. "
The Jefferson Parish school sys

tem has a Negro student porAllation
of about 20 per cent Cf 62,288
students enrolled tart year, 49,609
were white and 12,799 were black.
Enrollment figures have changed
little for this year.

Some other parishes may be
struggling in the throes of a busing
dispute and some Northern cities like
Detroit may be running up the red
flag of rebellion, but it looks r if
the storm clouds have moved away
from Jefferson Parish

9
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Montgomery

Georgetown

GRANT PARISH

Dry Prong

Colfax

Busing his been way of life in
Grant Parish since public transports-
tion began.

With its people agriculturally
oriented and its population scattered
in dumps In tucked-away corners of
die wish, Grant prior to this year
had been supporting eight ochooll,
grades ldnderprtir through twelve
without one snaps industry to draw
tax money from.

Adding to the parish's problems
was the fact the population is racially
and ideologically segregated.

A band of blacks reside In
strip between the Red River and
Colfax and onto the northwest corner
of the Wilk into Montgomery In the
rich bottomland of Grant. They had
been attending school in Colfax and
Montgomery. A previous attempt to
bus them into Pollock failed after
blacks, the only ones affected, re-
fused to go. Appeals to the federal
court were successful in letting them

Pollock

return to their oval schools

The parish is strongly divided
east against west and any vote in
Public body composed of members
from both sides is almost guaranteed
to be split. One official described the
Grant Pariah School Board as being
so divided that the members cannot
agree on one company to supply
milk for the schools.

This year, however, busing has
leaped Into the spotlight and despite
day-by-day efforts by school officials
to alleviate the problems, parents are
complaining that their children are
having to get up before dawn and be
on the highway waiting for the bus
before they normally would be get-
tin; up.

They are also angry because the
children, especially the young ones,
are not arriving home from school
until dark.

"It would tear your heart out to



see those httle children riding that
bus all day and crying for their
mothers," one woman told a crowd
gathered in the Prospect Community
ball park to protest the school blunt
consolidation issue.

The leaders of a "concerned
citizens" group protesting the consol
'dation plan are quick to assure o
flash, however, that they me not
really objecting to the busing Roue in
Grant, but are opposedviolently so
to the doing of the "neighborhood"
schools and consolidating them into
larger facilities.

U. S. District Court Judge Neu-
man Scott of Alexandria has said
that the very people who are being
bused the fathered are the ones who
have remained in school and have
been in school from the fwd.

Busing Not Issue

"That just goes to show hat
busing is not the issue," he told a
group of Grant women who cornered
him after a speech be made in Septem-
ber at Louisiana College.

Judge Scott of the Western
District of Louisiana, who signed the
order in August, consolidated the
schools making three high schools in
the parish, leaving six schools for
elementary and junior high school
students

G orgetown. because of its vir-
tual isolation in the northeast corner
of Grant was left out of the conso
dation plan and its transportation
system remained the same es in the
past years.

Under the court order, Grades
9-12 in District A (Montgomery.
Verds-Summerfield) attend Mont-
gomery High School and grades 6-5
in the same area attend J. W. Gaines,
the formerly allblack school at Mont-
gomery. The elementary students
are at Verde.

In District B, the high school
students from Pollock, Colfax, Mary
Graham (black) and Dry Prong were
consolidated in Dry Prong. Elemen-
tray students remained at Colfax,
Pollock and Mary Graham.

This consolidation meant that
some children residing in the Little
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River or the Cotton Island section of
the parish, who normally rode up to
32 miles one way to school each day
are now possibly traveling 48 miles
trip.

However, the school board, in an
effort to cut this mileage, is daily
shuffling bus routes to ere the hard-
ship on the students.

"When we got the order to con-
'Midst* schools, we simply threw out
what bus routes we already had and
started drawing new ones. When we
got one bus loaded, we stopped the
route and put another bus on the
same road. We had only five der to
work out the original transportation
plan for this school term," the ewer-
intended said in explaining why it is
being revised day to day.

Since the consolidation plan was
ordered, total mileage a day has risen
487.8 each way. During the 197041
school year, bus drivers were travel-
ing approximately 1,025.9 inns' a
day each way. They are traveling
approximately 1,513.7 miles each
way today.

Some driven cover only 17
miles m the crow flies, but M the
time they wind in and out of the
country roads, the odometer shows
65 miles just one way.

"That is a net increase in cost
to the state of $38,666, just for
tronsportation," Supt. Tommy 0
Harrison said. He pointed out, how.
ever, that consolidation of faculties
brought about a reduction in staff
members and therefore a reduction in
state payments for teachall. "Con-
sobdation saved the state $102,000
in teacher salaries in Grant," he said.

Takes Time

The biggest problem, and it is
being ironed out with time, Harrison
said, is that there are many children
who are riding buses who have never
done so before and they don't know
the "procedures." Other problems
which moss with the implementation
of integrated bus routes have been
worked out by the kids themselves.

In some area, there are three
buses where one normally pawed,
and some families are meeting two
buses every day.

"Msay kids are tiding buses
with lights on, but you have that in
any rural area. People are moving
out into faro at places mound lett
Lake, for instance, and they just,
frankly, live ha away from schools,"
Harrison said.

In an effort to cut down on the
long rides in the Pollock area, school
board officials have set up another
plan where students ride their "old"
Oast year's) buses to school at Pol
lock, then transfer to another bus
into Dry Prong for their cheese. In
the afternoon, they take their "new"
(consolidated) buses home. This
will save some of the children 30
minutes each morning.

"If that doesn't prove succem-
ful, well go back to something elle,"
Harrison said, leafing through a stick
of pariah maps marked with red,
yellow and blue ink showing bus
stops.

Problems Arose

"When we drew up the routes
in such a short time, we knew there
would be flaws and bum. It just
takes a long time to set up a whole
bus route. They are always changing
anyway with people moving in and
out," he said.

Prior to the consolidated
schools, 272 of Mont romery's 353
students were transported to school,
112 out of 182 at J. W. Gaines
(black); 129 of 232 at Verde, 442 of
60T at Colfax, 433 of 800 at Mazy
Graham (black); 675 of the 749 at
Dry Prong and 641 of 684 at Pollock.
Georgetown, which remains virtually
the same, had 251 of its 312 students
bused into school.

Prior to the consolidation order,
J W. Gaines and Mary Graham were
all black and Verde, Dry Prong,
Pollock and Georgetown were all
white. Colfax had only 43 blete
and Montgomery, 32.

No official figures are available
for the present school year. Pith
jetted enrollment figures have fallen
short of attendance in some schools
end are fez ahead of head counts in
others. Official figures will be re-
leafed later this term, Supt Harrison

11
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What System Officials
Are Saying About Busing

.. our busing was done before It became an issue."

"Busing is volatile in urban not rural prams "
have some fairly long routes, but not due to mtepahlon."

"We* been real happy with the response of our parents. ",
"Most elementary kids attend schools near thew homes."

"Consolidation meant less riding fora lot of kids."
"For us its been a tempest in a teapot."
"None of our routes is long due to integration."

"Unfortunately the press and some Individuals persist in keeping t/unp
stirred up."

"Thankfully, we have no problems like the cities have "
"Comments from our parents are bitter and emotional. There has never
been a community more strongly against busing."

"For us desegregation cut down on the time buries traveled preatly."

"Five males is not a long ride when you're going where you want to go "

"We're really hoping that educators are going to be allowed to settle
down to the business of educating kids."

Schools in Transition is published
the Information Center on School

ion under the direction of
the lc Affairs Research Council.

Members of the staff include Mrs.
Pat Bowers, editor -researcher, Mom
B (BBB McMahon, consultant-writer,
and Miss Ruth A. Balky, writer-
researcher. Support services art pro-
vlded by mural members of the raw
tar staff of the Public Affairs Re-
search Council

The research presented herein was
performed pursuant tc o grant from
the U. S Office of Education, De-
partment of Health, Education and
Welfare. However, the opinions ex-
pressed herein do not necessarily re-
flect the position or policy of the
U S Office of Education, and no
official endorsement by the U. S
Offire of Education should be tor
(erred
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STATEMENT OF FRANK P. ANDERSON, JR., M.D., OF AUGUSTA, GA.

I am Frank P. Anderson, Jr. of Augusta, Georgia. I am a physician and am a
Professor of Pediatrics and Community Medicine at the Medical College ofGeorgia. I am white.

My wife and I are Southerners and our families have lived in the South since
before the American Revolution. We are both active in community affairs in
Augusta, we believe in working within the system, and we definitely do not con-
sider ourselves wild-eyed visionaries.

Testimony has already been presented to your committee by another Augusta
resident, John M. Fleming, who is chairman of our Board of Education and whohas taken a very active role in opposing implementation of the recent court
order which called for clustered schools and busing. We wish to submit the fol-
lowing evidence, as parents of three childm, all girls, who presently attend the
public schools of Richmond County, for we feel that Mr. Fleming's views do not
represent the thinking of all white Augustans.

Through the years since 1964, there has been reluctant integration of public
schools in Richmond County, mostly through allowing black children in a neigh-
borhood to attend the white school nearest them. White teachers have been as-
signed to black schools. All of this has been done by the Board of Education with
the greatest reluctance and with no positive leadership from the Board or its
administrative staff to see that there was a smooth transition. By the fall of
1971, we still had schools that were almost totally white or totally black by stu-dent population.

There were exceptions, however, for in the fall of 1970 three groups of ele-
mentary schools were "paired" in an effori. to meet court orders. Our own chil-
dren were assigned to one of the "paired" schools, and it was through this ex-
perience, primarily, that we learned for ourselves that separate schools in Rich-
mond County had not been "equal" schools and probably never could be.

Our white school, an elementary school of long-standing reputation as one ofthe "better" schools in the system, had token integration for several years. The
black school, only two blocks away, had no white students, and until r, Gently hadhad no white teachers. The "pairing" took place without any encouragement or
advance preparation for students, parents and teachers by the Board of Educa-
tion. Grades one through three were assigned to the formerly white school and
grades four through seven, to the black school.

As might be expected, many white parents withdrew their children from the
public schools and enrolled them in private schools. None of the teachers from
the white school "followed" their students to the black school and only two
remained behind to teach in the "paired" situation in the original school. Black
teachers from the black school remained in greater numbers.

Although anti-busing forces in Augusta have frequently told us that ourschools were still neighborhood schools, we refute that because most white
parents had never laid eyes on the black school. It is located in an all-black area
through which whites traveled only when it was necessary to pick up maids orAnd yard-men. The two schools might as well have been located fifty miles apart,
rather than a mere two blocks. White parents who remained with the public
schools had real apprehension about sending their children into a totally new
situation, with none of the former teachers going along. Black parents had the
same fears about sending their children to the formerly white school, and alsoabout what would happen when whites came to their school and "took over."

Without any help or advice from the Board of Education, the presidents of thetwo PTA. organizations met together in late summer to iron out some of the
problems which the pairing would create within their own organizational struc-
ture. Several white parents went to the formerly black school before schoolopened to meet the principal and teachers and to assure them that they wantedto make the pairing work as well as possible. We can't speak for the activity ofblack parents who took similar steps at the white school, but we suspect thatsome of this went on there also.

A quiet determination to "make it work" was characteristic of both schoolsduring the first year of pairing. At the same time, it was obvious that for the
formerly black school, certain things began to happen as the result of the enroll-
ment of white students. As one black parent put it, "They didn't have to make
any announcement that our school was going to have white students in the fall.I knew it when I saw the paint truck pull up to the front door."

Not only was a long-requested paint job for the school forthcoming when thewhite children arrived, but other improvements (also long requested by the blackstaff and parents) were 'glade: a new dishwasher was installed in the kitchen,
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a porch was screened-in, a new heating system was installed. carpenters appeared
to make other repairs, personnel were sent in to thoroughly clean the playground,
removing bricks and other debris, a retainer wall was built for the playground ;
during the preceding spring, long needed shelves were built in the school library.

We understand that this kind of thing has happened elsewhere in the system
whenever white students or teachers have been assigned to formerly all-black
schools, particularly in regards to equipment L. d books. As might be expected,
black educators and parents have accepted these changes with mixed feelings ;
in addition to a feeling of bitterness that it took the presence of whites to ac-
complish change, black principals have lost some respect of some of their black
teachers who have gone over to white schools and principals and have seen what
these schools have had to work with. This has been an unfair indictment of black
principals, who have asked for years for the same kinds of ad....ditto:vs for their
schools.

We do not feel that the dual standard has been applied with any malice to-
ward black schools on the part of the Board of Education or its administration.
Perhaps the same would hold true if whites were the minority group in Rich-
mond County and a predominantly black school board existed. Our experience has
convinced us that it is only when a school serves all children that the benefits of
school taxes reach it fairly and coLipletey. For this reason, if for no other, we
can understand why busing as a means of breaking up a dual school system la
important to our community and nation.

Like many other concerned white Augustans, we don't see an increase in busing
as a permanent panacea. We realize that we had had open housing in our city
years ago there would not be so strong a need for the use of busing as a mecha-
nism for creating a unitary school system. We feel that the current "crisis" over
busing in our community need not have have occurred if our Board of Educa-
tion and its administration had not spent so many years in dragging its
and actively opposing the full integration of our schoois.

In summary, we oppose a constitutional amendment prohibiting busing as a
means of achieving racial balance in the public schools. Such an amendment
would set us back in our efforts to eradicate the causes of some very serious
problemsamong them school drop-outs, unemployment, some crime and pov-
ertyrelated at least in part to a continuing lack of adequate and equal educa-
tional opportunity for a significant portion of the less privilegedboth white
and blackin our community. We are prepared to send our children, as they grow
older and attend secondary schools. on buses to formerly black high schools. And
quite aside from the real concern about integrationwe must recognize that a
large number of white children in our community are already being bused to
secondary schools in our school system, the distances traveled are really not all
that great, and "dawn to dusk" busing isn't really a major necessity.

We would like to add one thing more. To our surprise, the quality of the educa-
tional experiences our children have received in the paired schools has turned out
to be better than that in the predominantly white school. This has happened over
a two year period and has really been eye-opening. We attribute this to the fact
that we really had to start with a completely new situation in each school. The
black teachers who remained behind were dedicated to their jobs of teaching.
and the mostty-new white teachers were young and willing to innovate. During
the past year we have had one of four pilot programs in the Model Reading Pro-
gram, and have seen a transformation in the classrooms of both schools. And all
of this has happened in a school situation that has been approximately 70%
black and 30% white.

The anti-busing group, and they are definitely in the majority in our com-
munity and well organized. are speaking mostly from fear of the unknown, and
cite facts and figures from other communities. We feel that we speak from realis-
tic experience, and we are absolutely convinced that where there is a positive
attitude among students, staff and parents, there is no limit to what can be
achieved in a unitary school system.

Hon. EMANUEL Cum.,
House of Representatives,
Washington, D.C.

DEAR Mn. CELLEn: The Black Law Students Union of Yale Law School, com-
prising virtually all the black students in this law school, have prepared a state-

FRANK P. ANDERSON, Jr.

YALE LAW SCHOOL,
New Raven, Conn., March 2, 1972.
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ment on the "anti-busing" proposals. A copy is enclosed. The statement strikes
me as thoughtful, balanced and very persuasive. I interpret it as not sug-
gesting that busing is per se desirable, but that it is one of several devices to
be used in pursuing the objectives of eliminating racial segregation on the one
hand and differentials in educational opportunity on the other.

Few supporters of the "anti-busing" proposals seem willing explicitly to
abandon these objectives. It seems pointless to postpone efforts toward their
realization. The difficulties are not going to become smaller, nor the issue less
controversial. The general population may not be willing to face these facts, but
surely Congress must realize that there is no point in either turning back or
trying to put off the day of reconciliation.

Sincerely,
GEOFFREY C. HAZARD, Jr.

Enclosure.

STATEMENT OF BLACK Law STUDENTS UNION, YALE LAW SCHOOL,
FEBRUARY 28, 1972

The Black Law Students Union has followed closely the debate over busing
to achieve a racial balance in schools. It is clear to us, the rhetoric notwith-
standing, that the real issue is what type and quality of education Black and
other minority group children will receive in this country.

Senator Griffin's amendment is a declaration that this country cares only for
its white citizens. He, like everyone else, seemingly agrees that the schools
to which white children are being bused are "inferior" schools. Still, no one
has seriously offered proposals for changing the alleged condition of these
schools, or drafted legislation making funds available for their immediate im-
provement. The substance of the Griffin amendment is that the existence of
inferior schools is all right if attended by Blacks, and not white children.

In practical terms there is no real difference between the Griffin and Scott-
Mansfield amendments. Most of the nation's school districts already have financial
problems. Without the use of Federal funds many simply will not be able to
operate a busing program. In addition, the Scott-Mansfield amendment will dis-
courage school districts from undertaking programs which would meet the spirit
of Brown v. Board of Eduoation and the goal of a quality education fcr all.
It will encourage the bringing of litigation to thwart good faith attempts to
desegregate school districts. This amendment requires that all appeals from
court ordered busing be completely exhausted before federal funds could be
used. In other words, a longer period of segregated schools would have to be
endured. The Federal government is prohibited from participating in or encour-
aging efforts to achieve racial balance, while local school boards are made more
vulnerable to attack for undertaking the programs. Many boards which welcomed
government pressure before, would now have to shoulder alone the risk of
initiating a controversial but necessary program.

The country's housing pattern assures segregated schools if busing is prohibited.
And we must remember that this pattern was aided and partially financed by
the Federal government. History has taught us that the communities which now
oppose busing pursued policies, in the past, of neglect toward all Black schools,
thereby creating the very conditions which they do not want for their children.
No reason exists to believe these same policies will not be pursued again if busing
is prohibited or curbed. Lest we forget, this country does have a history of busing
children, but before it was Black children being bused and no one cared about
busing's alleged ill effects.

The Griffin and Scott-Mansfield amendments both lead to the same end. And
that is the end of the fight, by this country, to insure equally good education
for its White and Black children. For this reason we are opposed to both and
urge you to fight for their defeat.

HARRY M. SINGLETON, Chairman.

STATEMENT OF ELDON VAN STEEN'S, CHAIRMAN, REDFORD TOWNSHIP'S FREEDOM or
CHOICE CHAPTER OF NATIONAL ACTION GROUP

We, the undersigned residents of Michigan, do hereby proclam that in the event
that forced busing is initiated, we, the people, will use ad), and every means at
our disposal to finally convince all concerned. that we will never allow our chil-
dren to be bused away from their neighborhoods to achieve integration !
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Furthermore, we are indignant that our constitutional rights have been violated
in that our educational system is being mis-used, and because our children are
being forced to receive an "Inter-Racial experience" instead of an education !

We are indignant because all or this has been attempted without even a vote
of the people whose taxes will have to pay for our forced busing !

Therefore, we will not tolerate forced busing, and we will neither be harassed
nor intimidated by threat of incarceration or fine!

This is our Country, our State, and our Children. Under no circumstances will
we pay for or allow forced busing!

ELDON VAN STEEN'S,
Chairman, Redford Township's Freedom of Choice

Chapter of National Action Group.

STATEMENT OF HONOILtBLE SOL M. LINOWITZ, CHAIRMAN, THE NATIONAL URBAN
COALITION

It is vital to the national interest and to our whole concept of an integrated
society that the Senate promptly reverse the divisive action it took last Friday to
prohibit Federal courts from ordering the busing of students.

Busing has become an overblown, emotional code word that camouflages the
real issues involved in quality education for our children. The issue, and what
should be the subject of our national debate, is not busing; it is what is at the end
of the bus ride that is critical importance. No one, black or white, rich or poor,
wants his or her child to attend an inferior school, whether it is across the street
or across town.

There are already enough forces at work in this country to pull us apart with-
out adding still another. We are committed to an integrated society, but as the
recently published National Urban Coalition "Report on the State of the Cities"
demonstrates, we are steadily becoming more divided, more separate, and more
unequal.

This is reflected in the abandonment of our central cities to the minorities, the
poor and the aged who have nowhere else to go. The others leave mainly because
of the gradual decline in vital city services, including the quality of the schools.
The result of a national policy based on the Senate's action last Friday would be
a further deterioration of urban schools, and this would in turn further divide the
cities and speed up the abandonment process.

We must break this cycle. In all areashousing, employment, schoolswe
must discover and use mechanisms which will bring us together. Busing is one
such mechanism. It is not the answer, or even an answer to the achievement of
the integrated society we seek, but it is an extremely valuable adjunct to all
the other things people of good will are trying to do.

It would be foolish and tragic to discard this mechanism. For more than 17
years this nation has follovied its commitment to provide equal education for all
children, including limited busing where necessary. The courts have been diligent
in protecting this commitment.

In terms of education alone, almost every major educational institution has
stated in one way or another that integration is a vital part of the total education
of our youngsters. Without exception they have supported every reasonable device
to accomplish this end, including busing when necessary. They realize, as should
we all, that one cannot on the one hand favor racial integration of our public
schools, and on the other be against busing.

That statement is also true of the integration of our total society. And that is
the real issue that is hidden under the deliberate hysteria that envelops the
busing controversy.

PUBLIC EDUCATION, RACIAL DISCRIMINATION AND THE BUSING ISSUE-SETTING
THE RECORD STRAIGHT

(By Leonard Woodcock, President of UAW)

Plain talk about the problems of public education in this nation is long over-
due. There has been too much heat and not enough light shed on vital. sensitive
issues of public educationunfairly narrowed by some to what is commonly re-
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ferred to as the "busing issue." My own words as well as those of others havebeen taken out of context, distorted and blown out of proportion. It is time nowto put the issue properly into context.
The great debate should be over how we can best achieve, it, the shortest pos-sible time, non-discriminatory high quality education. In Brown v. Board of

Education, the Supreme Court mandated the elimination of racially segregated
schools. I reaffirm my strong belief in that decisionseparate cannot be equal.

"Busing" has become a highly explosive and emotional word and it is, unques-tionably, a "code" word exploited by some men in high places whose mission
should be to pull this nation together, rather than to tear it apart. I hope we canpersuade those who seek high public office to address themselves to real problemsand to heal the nation's wounds, rather than to exacerbate our differences and topromote hate and fear.

, is, however, clear that certain senators, congressmen, state legislators andeven those in more exalted political office seem determined to pursue the courseof division in this matter. They press constitutional amendments, which, in myview, are unwise and unworthy, and they fan the fires of prejudice. They speak
in careful terms but their hidden troops carry the message into the back alleysin more naked racist terms. These are the professional anti-bussers.

At the other end of the spectrum, here are those well-meaning liberals whotake the bait and tragically do battle on the field and in the terms chosen by the
professional anti-bussers.

Both groups do the community great disservice. They are engaged on the
wrong issue, on the wrong terms, at the wrong time.

Immediate and massive bussing cannot solve problems born of generations of
discrimination and insensitivity. It is, however, also wrong to eliminate any
possibility of the use of some bussing as a tool and, instead, to use the concept to
isolate and polarize both races in the hope of selfish political gain.

At this moment of relative affluence, it is nothing short of shocking to see
inner-city schools shortchanged on funds, overcrowded, ill-equipped and poorlymanned. Those who have been the victims of segregation, discrimination and
societal oversight now see their children punished anew by the denial of a decent
educational opportunity. I say these conditions are intolerable.

By the same token, we would be less than fair if we did not understand the
feelings of those parents who, without regard to color, have made great sacri-fices to move into areas where their children could attend better schools and
who face the prospect of having those children bused back to inferior schools.
That situation also is tragic.

Americans must recognize that past segregation as well as other forms of racial
discrimination have left deep scars and have cast a pall on our system. There is
no question but that every American must share the responsibility and the cost
of erasing every vestige of discrimination in our society. In this respect, an im-
portant area of concern must be the public educationsystem.

Our schools became bastions of segregation in two principal ways. Some local-
ities, by law and conscious effort. operating tinder the discredited doctrine of
"separate but equal," required segregated schools. In other sections of the coun-
try, segregated schools are the result of years of economic, social and housing
discrimination which created ethnic and racial ghettos.

Segregated housing in the North was rarely a product of individual choice.
Separate neighborhood patterns grew out of the poverty of many black families,
restrictive zoning and land use, unconscionable practices of real estate deal-
ers and mortgage lenders - -al) imposed by society.

Segregation in the public schools must be recognized as the direct result of
years and years of racism in our society.

The hill that has become overdue is owed by every American. It cannot be
paid in full by innocent young people. Society's past transgressions must be
remedied by the whole body politic. It is neither realistic nor fair to insist that
only one segmenthchool age childrenbear the entire cost. I, for one, certainly
sympathize with those parents whose children wou'd be sent to inferior schools
because of the errors and misdeeds of others.

Those of every race, creed and national origin, who really care about chil-
dren and the future of our country, realize that the issue must be one of quality,
equal education. Just as the isolated, misused -busing" isnue is neither black
nor whiteas polls and surveys repeatedly showneither is quality education
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a goal of only one race. It is that issue, quality education, around which we can
rally.

What we most need now is a direct and concerted effort to achieve quality
and equality in public education for all children in all schools. Neither black nor
white children are served by being bused into inferior schools. That is the main
issuequality educationnot busing.

We know enough about what quality education should be to know that for
most Americans it does not now exist. The essential elements of quality educa-
tion are, unfortunately, easier to list than to achieve, but identification of needs
is the very first step. To obtain quality public school education in this nation
we neLtd, immediately, to make a massive commitment to the following goals:

1. More money and more equal financing, on a fairer and more progressive tax
base.

2. More teaeners, better qualified, trained and more dedicatedassigned on the
basis of pupil need.

3. More and better guidance counselors and administrators.
4. Better, more modern school plants and equipment.
5. Curriculum improvements and use of more modern and experimental tech-

niques.
6. More community, and especially parent, involvement.
7. More adequate security in terms of administrative and police protection.
8. Achievement of a fair, non-discriminatory system.
If we fail or delay in meeting our obltatbns to the children, future generations

of Americans will pay the price. Arse mnnot wait to make the proper commit-
ment to quality and equality of educ.t, . As we move toward quality education,
of necessity, we must also move towa. .esegregation. The slow process of integra-
tion of neighborhoods takes too long ; but busing, and any other technique of
integrating schools, might sensibly and rationally be used with the effort for qual-
ity education but not before it. In a democracy any ideal system of quality educa-
tion must be non-discriminatory. Consequently, a total commitment to quality
education, by definition, includes a commitment to desegregation. One necessarily
includes the other. That is why we cannot support the effort to isolate one tech-
nique of achieving integration and outlaw it, even though those of little principle
would go so far as to amend the United States Constitution. At the same time,
while I refuse to discard any reasonable tool of desegregation, I recognize that
premature moves aimed solely at racial balance can be counter-productive and
harmful to quality education and racial peace.

It is against the national interest to isolate and emphasize busing as an issue.
Busing is not an educational system; it is merely a means of transportation.
More than 40 per cent of American children have traditionally bused to school.

In trying to suggest the lines of public debate on these great issues, I have
avoided any discussion of pending court cases. It does not seem appropriate to
me for the public or its leaders to debate such matters. Judges, I hope, are inter-
ested in framing their decrees on the basis of the law as they see it and not on the
results of polls or the views of politicians and others. I do emphasize. however, my
strong feeling that court decrees, in a system of law, must be respected. Of course,
I also see it as perfectly proper in individual cases for appeals to be lodged and
stays to be sought.

Finally, I would hope that not only would our political leaders emphasize real
priorities and avoid destructive and emotional demagoguery. but that the media
press, radio and televisionwould also put this sensitive national problem in
proper perspective.

In this context, I suggest that such questions as "Do you fir:or widespread
busing?" do not serve a legitimate purpose. They are improper To ask the ques-
tion is to foreclose honest discussion. Instead. we must ask, "Row can we best
achieve quality, equal and integrated education?" That question can be answered.
Let us hope that the leaders of public opinion will address themselves to that
issue.

To play on black frustration and white fear is to play Russian Roulette with
America's future.

For myself, I farm quality and equality of education, which. of course, includes
desegregated Khoo s.
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STATEMENT OF HON. J. KENNETH ROBINSON, A U.S. REPRESENTATIVE FROM THE
STATE OF VIRGINIA

I appreciate this opportunity, Mr. Chairman, to address myself to this dis-
tinguished Subcommittee with reference to H.J. Res. 620 and other resolutions
proposing Constitutional amendments to prevent the busing of public school
pupils out of their home neighborhoods solely for the purpose of achieving a
racial balance in the schools.

I am not a lawyer, and I do not presume to advise this Subcommittee of learned
lawyers as to the Constitutional considerations which are involved in the busing
controversy, or how best to cure the discontent and abrasions which have resulted
from decisions of the Supreme Court approving massive busing for a racial rather
than for an educational purpose.

In coming before the Subcommittee, I seek to emphasize the breadth of public
concern in this matter, and the expectation of the people that the Congress will
respond to this concern in a meaningful way.

I hope and believe that my comments are offered in relative freedom from emo-
tional overtones which might result from personal involvement in a specific bus-
ing situation. None of my own children are affected, and, to date, no public school
authority in the 7th Congressional District of Virginia, which I have the honor
to represent, is under court directive to institute busing of pupils on other than
the basis customarily usedmost reasonable accessibility, considering the location
of the pupil's home and the location of schools providing instruction at the grade
level of the pupil.

The concern is great, however, and it is a concern arising from sincere mystifi-
cation and disbelief over what is regarded as an unrealistic and unconscionable
preoccupation with numerical racial balance to the exclusion of common sense.

I find this sentiment general, Mr. Chairman, even in areas untouched by racial
friction in which school integration has been accomplished without incident.
Citizens are vehement in their demand that their elected representatives in the
Congress find means of correcting what they regard as a grievous judicial wrong
in which children are the victims.

Most of the citizens with whom I have talked and corresponded on this matter
are laymen, like myself. They believe the Constitution is the heart of our body
of law, and they recognize the Supreme Court as its interpreter. Most of them
regret the apparent necessity of amending the Constitution in this instance.

What they are saying to me, however--and to this Congress as a whole -4s
simply this :

"We can't imagine that the authors of the Constitution intended that it would
require schoolchildren to be transported past suitable schools relatively near
their homes, in order to contribute to the racial balance of a more distant school.
If, however, the Supreme Court insists that this is the case, then we must amend
the Constitution, because any such requirement is nonsense and serves no proper
public purpose."

I regret the necessity of the introduction of the resolutions under hearing, Mr.
Chairman, but if, in the judgment of this Subcommittee, any statute which the
Congress might enact for the purpose of prohibiting the busing of school children
solely for the purpose of achieving racial balance in public schools would be
struck down as unconstitutional, I must respectfully urge the Subcommittee that
it resort to the only apparent remaining remedyan appropriate Constitutional
Amendment.

The school bus must be restored to its proper and simple purposeto trans-
port children to the nearest source of quality education, if it is too far to walk.

Our goal should be the provision of this quality education reasonably close to
the homes of all children. Substandard schools should not be tolerated by the
public conscience.

RESOLUTION OF THE CITY OF OKLAHOMA CITY

Whereas the problem of forced busing has touched the lives of every citizen
in The City of Oklahoma City ; and,

Whereas it has not been an effective tool in integration ; and,
Whereas it has downgraded the quality of education; Now, therefore, be it
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Resolved by the City Council of The City of Oklahoma City, That it is the
Council's opinion that the people of Oklahoma City are in favor of legislation
taking necessary steps to allow the neighborhood school concept to once again
prevail, thereby allowing quality education to be the issue and not integration ;
and therefore the Council of The City of Oklahoma City reqqests the United
States Congress to take the necessary steps to pass legislation to implement the
above objectives.

Adopted by the Council and API -ROVED by the Mayor of The City of Okla-
homa City this 29th day of February, 1972.

PATIENCE LATTINO, Mayor.
Attest: E. RATL000, City Clerk.
Approved as to form and legality this 29th day of February, 1972

JAMES R. FUSON,
Assistant Municipal Counselor,

Chairman CELLER. The committee will meet tomorrow morning at
10 o'clock.

(Whereupon, at 12:15 p.m., the subcommittee recessed, to reconvene
at 10 a.m., Thursday, March 9, 1972.)

0
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SCHOOL BUSING

THURSDAY, MARCH 9, 1972

HOUSE OF REPRESENTATIVES,
SUBCOM3IITTEE No. 5 OF TILE COMMITTEE ON THE JLTDICIARY.

Washington, D.C.
The subcommittee met at 10 a.m., pursuant to recess, in room 2141,

Rayburn House Office Building, Hon. Emanuel Celler presiding.
Present : Representatives Celler, Brooks, Hungate, Jacobs, Abou-

rezk, McCulloch, Poff, Hutchinson, and MCClory.
Staff members present: Benjamin L. Zelenko,

Koffman,
counsel,

Franklin G. Polk, associate counsel ; and Herbert E. Hoffman, counsel.,
Chairman CELLER. Th. meeting will come to order.
The Chair wishes to read a telegram which lie received this morn-

ing, from Edwin L. Novak, president, Michigan State Board of
Education, Lansing, Mich.

We have been informed that James O'Neil, a member of the Michigan State
Board of Education, is scheduled on Wednesday, March 8, 1972, to appear before
your committee which is holding hearings on a constitutional amendment which
would make mandatory busing of school children legal.

The Michigan State Board of Education has labored diligently to comply
with the Federal Court Order to provide odd busing method of desegregation
in public schools while still appealing the Court decision.

The Michigan State Board of Education is committed to quality and equality
of education of all children in Michigan. In our deliberations there have been
differing points of view on how best to achieve this goal.

While not judging the right of our colleague to appear before your committee
as a private citizen or as an informed public official, we feel compelled to inform
you that his testimony has not been discussed with any member of the Michigan
State Board of Education and does not necessarily reflect the views of the Board.

The issue has been discussed with the majority of the members of the Board.
including all officers. and I have been authorized to communicate our position to
you.

Edwin L. Novak, President. Michigan State Board of Education. Lansing.
Michigan.

.

Our first witness this morning is Mr. Joseph H. Yeakel, chairman of
the Concerned Citizens for Improved Schools. Nashville, Tenn.

Mr. Yeakel, we are glad to hear from you.

STATEMENT OF JOSEPH H. YEAKEL, CHAIRMAN, CONCERNED
CITIZENS FOR IMPROVED SCHOOLS, NASHVILLE, TENN.

Mr. YEAKEL. Mr. Chairman. members of the committee, my name is
Joseph Yeakel. I am chairman of Concerned Citizens for Improved
Schools, a biracial community organization in Nashville, Tenn.

In behalf of the membership of our organization, I would like to
testify in opposition to all of the various constitutional amendments

(605)
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which have been proposed regarding school integration, busing. andpupil assignment.
Three years ago, a small number of black and white parents in

Nashville joined together in an effort to prevent the Metropolitan
Nashville-Davidson County school board from zoning a new junior
high school in such a way that its enrollment would be all white. That
effort at persuasion was successful, and our present organization.
CCIS, was an outgrowth of it.

From a followup newspaper series in the Nashville Tennessean on
the status of the Davidson County schools, 15 years after the Siipieine
Court decision, it seemed apparent that CCIS was the only citizens
group in the community committed to the principle of a unitary school
system.

Since then, CCIS has become the principal organization in Nash-
ville advocating quality integrated education. Our membership has
never been largefrom 35 to 200 individualsbut we have been active
and vocal in our advocacy of a unitary school system and have de-
veloped a supportive constituency that now includes nearly 2.200 par-
ents in Nashville and Davidson county. We feel that we have made a
positive contribution to the community.

Late in 1970, we published a set of principles and guidelines for
equitable integration of the metro school system, and from then until
the Federal district court ordered implementation of a desegregation
plan prepared by the Department of Health, Education, and Welfare,
we did everything in our power to familiarize the defendant school
board, the plaintiffs, the court, and the community-at-large with our
position paper.

The position paper clearly delineates the principles of the organi-
zation :

. We feel that the ultimate goal of this school district must be the cultural
and structural integration of all its staff and its children and their families into
the school system.

This country has always called upon its schools to provide training for citi-
zenship and employment and to preserve the values and traditions of our society.
The facts show us, however, that the schools have failed large segments of the
population. The school system is the institution which has the responsibility
of providing much, if not all, of the formal education of our children.

We are firmly convinced, therefore, that the school system must use what-
ever means necessary to bring about total integration. without which truly
equal educational opportunity for all will not be possible.

In addition to the principles and guidelines advocated by CCIS and
the actual plan drawn up by HEW and subsequently adopted by the
court, both the school board and the plaintiffs offered plans for deseg-
regation of the Metro system. There were significant differences among
all of these, but they had one thing in common : All of them required
an increase in the number of students riding buses to school.

The public schools of Metropolitan Nashville-Davidson County
have been segregated, both by race and by socioeconomic class. This
segregation has given numerous advantages to the middle- and upper-
class citizens, almost all of them white, who live in outlying suburban
areas surrounding the city proper and it has forced a variety of dis-
advantages upon the low-income citizens, white as well as black, who
live in and near the geographical center of the metropolitan area.

There is no way, Mr. Chairmanno way at allto equalize the
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educational opportunities of all the school children in a district cover-
ing 427 square miles without using some form of transportation. Prior
to the implementation of the court ordered desegregation plan in
Nashville, some 34,000 of our childrenmore than one-third of the
total enrollmentrode school buses daily.

Under the plan, some 48,000 children are eligible for bus transpor-
tation. In our city, the issue is not busing per se. All of the arguments
against businginconvenience, early departure and late return, safety,
the virtue of neighborhood schoolshave been moot in Nashville for
a long time. No one in our city complained about busing until the
question of racial integration was introduced.

Mr. Chairman, our children have been cheated by segregation. The
children of working-class parents, both white and black, have been
confined to residences in the central city by economics and discrimina-
tion and thusly, have been cheated by poor quality facilities, second-
hand equipment, and too many teachers who look upon them as unedu-
cable or not worthy of a quality education.

The white children of suburbia have been cheated by an artificial
introduction to life that bears no resemblance to the multiracial and
multicultural realities. We are convinced that. such racial and socio-
economic isolation is not only harmful to all these childrenit is also
inimical to the ideals and principles our forefathers engraved in the
Constitution and Declaration of Independence two centuries ago.

We cannot hope to attack the inequalities in our public scho'1c
without using school buses, Mr. Chairman, and neither can most
the other school systems in this Nation.

You have before you now House, Joint Resolution 620, a proposed
amendment to the Constitution. On the surface, it appears to be
couched in equalitarian language. "No public school student shall,
because of his race, creed, or color, be assigned to or required to attend
a particular school."

We submit this amendment is not. equalitarian at all. On the con-
trary, its intent is to prohibit the racial and socioeconomic integration
of our public schools. While it could prevent deliberate racial integra-
tion of school children, it would not prevent a school system from
assigning pupils or determining zones to achieve a balance on an eco-
nomic basis, or on the basis of aptitude as measured by standardized
tests.

This amendment would conflict sharply and irreconcilably with the
14th amendment, thus putting the Constitution at odds with itself.

Furthermore, in interpreting the amendment, the Supreme Court
could and would look flf 411 ' history of its passage in Congress and in
the State legislature, and would seek to determine oie intent of the
resolution. There is no doubt about its intentto seek to protect the
questionable sacrosanct nstitution of the "neighborhood school."

Historically, the neighborhood school, as an organizational model for
public. education, was developed during a time in our past when it
seemed the most workable and efficient model for providing ea cation.
However, as with any other so, ial institution, the neighborhood school
concept is not a given right, or is it inviolable. If the schools are to
meet the needs of today's society, they must look at society today, not
50 years ago, and assess what the most workable model is to equip all
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its children to realize their potential and to participate fully in Ameri-
can life..

Given the nature of most urban centers with concentrations of black
and poor white populations at the center and predominantly white
middle- and upper-class suburbs, it is quite obvious that the neighbor-
hood school can be no other than socially and economically homoge-
nous, or in other words, segregated. Thus the words, "neighborhood
school," become a euphemism of segregation.

The effects of segregated (or neighborhood) schools are well-known
to all of us. They have been documented by numerous studies and well-
publicized by the "U.S. Office of Education.

We proceed to record a number of these effects that have been docu-
mented and we would say that oar experience in Nashville-Davidson
County has affirmed all of the effects so recorded.

One of the things that does not show through. however, is the massive
movement on the part of persons in a very positive way, citizens of
Nashville-Davidson County in attempt to augment the process of inte-
gration and quality education, especially in the area o persons who
have volunteered themselves and their time and their efforts. In this
first year under Federal orders we have discovered that something in
excess of 1,650 individuals are currently working within our school
system in the classroom proper, an effort that was not accomplished
prior to this particular year.

I think this evidences the willingness and efforts and intensity of
the community to, in fact, guarantee the opportunity to give quality
education to all of its children and to makeup for those areas wherein
there has been an unequal experience for these children to the'present
time.

It is also interesting as far as we are concerned to point out that in
the neighborhood in our experience it is not possible to have a dual
system in which the schools are so-called separate but equal.

We wish to cite a quotation from Delbert Nowell, assistant super-
intendent of the Metro School System for Business Serrices.

The parents of children from the suburbs demand much better school facilities
than do parents of children from the inner city. So, when the Judge (U.S. District
Judge L. Clure Morton) ruled that many of these suburban children would have
to be bused to inner city schools, the parents of these bused children demanded
that th% -:e inner city schools be improved. These inner city schools needed more
work b, bring them up to par with the suburban school. , Additional pointing
crews were sent to these schools, and there was a strong efii,:t to clean the:,e build-
ings up, the walls and desks were sanded and de, ned ; plumbing facilities were
"tit in these schools, and water coolers were placed in many schools.

Finally, Mr. Chairman, this proposed amendment would be un-
enforceable, as much, if not more than, Cie l'quor prohibition proved
to be. How would it be determined whether a pupil's school assignment
is based on race, creed, or color? Who would make such a determina-
tion? How could it be fairly decided when a bus ride is constitutional
and w.',..n it is not? What would be the effect of this amendment upon
many Southern school systems which have, in obedience to Federal
court orders, eliminated their dual school systems with the aid of buses
and pupil assignment?

The questions are virtually endless. and they are unanswerable. The
literal meaning of the amendmentthat no student shall be assigned
to a school because of his racecan be interpreted as preventing forced
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integration, but it can also be interpreted as prohibiting voluntary
integration.

In short, this amendment would turn the Nation away from its
commitment to end racial and socioeconomic isolation and discrimina-
tion in the public schools.

We agree with the statement of Charles Silberman when he wrote:
What has distinguished public education in the United States from educa-

tion elsewhere has been precisely the expectation that the public school would
create a sense of unity and national purpose in a society which otherwise might
be racked by ethnic, religious and racial conflict. Never have we needed the
schools to play this role more than now; never has their failure to do so been
more ominous for American democracy.

If the United States is to fulfill its promise of becoming a truly just and hu-
mane society, the schools will have to do an incomparably better job than they
are now doing of educating youngsters from minority and lower-class homes
Negro Americans, Puerto Rican Americans, Mexican Americans, American Indi-
ans and poor whites in particular, and of educating all children in general.

Perhaps schools will be, in the future, the primary source of sociali-
zation for the child. In that case, the child realistically needs to be so-
cialized regarding our entire society, not just one segment of society.

In our information-rich environment, it is unrealistic and self-
defeating to teach a child responsibility to only one group of people.
He will be, in fact, a member of many groups and share responsibilities
with various members of his society.

We. urge you, Mr. Chairman, and this committee, and the House of
Representatives, and the entire Congress, to reject this proposed
amendment. There are school systems in this country which are try-
ing to make equal educational opportunity a reality. Some of them
are doing it because the ourts forced them to. Sonic are doing it be-
cause they are tired .of the costs and the consequences of inequality.
Some of them are doing it because they have come at last to the reali-
zation that it is just and democratic and right. You owe it to all of
them to support their efforts by rejecting this discriminatory and un-
democratic amendment.

I thank you, sir.
Chairman CELLER. Mr. Yeah-el, tell us what is "Concerned Citizens

for Improved Schools"? What kind of an organization is that?
Mr. YEAKEL Concerned Citizens for Improved Schools is a bi-

racial committee, of citizens of Nashville and Davidson County.
We came into being a little over 3 years ago when a school, a pri-

mary school, elementary school to which many of our children were
going, was about to be rezoned so that most of the minority commu-
nity of a rather well-balanced school was to be zoned out of the new
. .
junior high school that was to be opened the following fall.

We discovered that our board of education was open to hearing us
in this regard and did rezone the school to be more of an integrated
and inclusive school.

About that time there was sonic temptation to say we, had accom-
plished our concern and this was sufficient, and then we came to the
realization that we were indeed using perhaps an unfair opportunity
in behalf of our kids when the real issue was the educational oppor-
tunity for all of the children of the Nashville-Davidson County metro-
politan area system.

Chairman CELLER. How many members are, there?
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Mr. YEAKEL. We have had membership from 35 to 200 in its primary
membership and supporting membership of about 2,200 parents who
in one way or another have contributed.

Chairman CELLE% Are you the head of that organization?
Mr. YEAKEL. I am chairman.
Chairman CELLER. What is your profession?
Mr. YEAKEL. I am a clergyman. I am general secretary of the Board

of Evangelism of the United Methodist Church.
However, I think, because of the response I have gotten in this re-

gard, I should have on the record that I am testifying as a citizen and
not out of my work and life in the church.

Chairman CELLER. Thank you.
Mr. Hungate?
Mr. HUNGATE. Thank you, Mr. Chairman.
On page 3 of your testimony, the last paragraph, line 3, you say

that central city children "have been cheated by poor quality facilities
and secondhand equipment."

Do you have some specific examples of that?
Mr. YEAKEL. Yes, sir. I think the quotation which I read from

Delbert Nowell, the assistant secretary for business service, verifies
what we have been saying. We do have documentation of that.

Mr. Hu m.% rE. Can you name a school that has such facilities? I am
sup -ou can.

Mr. YEAKEL. For instance, our Pearl High School was treated to a
complete overhaul in terms of the opening of the school as we began
this year under the forced order.

Mr. HIINGATE. This is a central city school ?
Mr. YEAKEL. This is a central city high school ; yes.
Mr. Huxo.vrE. Continuing the same sentence, "Too many teachers

look upon them as 'ineducable and not worthy of quality education."
Give me a specific example of teachers who have that attitude.
Mr. YEARI.L. I do not have a direct personal quotation of this, sir.

This has been expressed in various meetings that some of our members
have participated in and these statements have been made.

Mr. HUNGATE. Do you think you in,ght furnish that to the
committee ?

Mr. YE:mu. I think we could go back and attempt to do this, yes,
if you request it.

Mr. IluxuATE. Certainly any teach that would have that attitude
should be subject to criticism, but I think it is a serious charge and it
would be helpful if we have supporting evidence of some who have
made such statements. Thank you, sir.

Mr. YEAKEL. Thank you.
-Chairman CELLER. Counsel ?
Mr. ZELENKO. Mr. Yeakel, on October 6, 1971, Dr. Elbert D. Brooks,

the superintendent of Nashville schools appeared before the Senate
Select Committee on Equal Educational Opportunity, and he mad:,
following statement:

Inadequate transportation equipment and facilities and lack of funds to obtain
them required ex,ended scheddling of school opening time, 7 a.m. to 10 a.m.,
and extended distances that non-bused children must walk to school. These con-
ditions require many students to leave or return home in darkness. Our inability
to maintain the reserve fleet for current operation will result in serious inter-
ruptions of transportation service as we move into cold winter months.
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The plea of Dr. Brooks was for additional financial assistance to
acquire buses to make the depreciation plan work in Nashville. Can
you tell the subcommittee what has been the experience since October
6, 1971, in Nashville?

Mr. YEAKEL. I think that Dr. Brooks' statement is an accurate
statement which we would affirm. There has been no relief to the best
of my knowledge made available in terms of dollars to provide extra
buses or new buses. We do not have adequate buses to provide the
transportation facilities so that all of the children might go to school
and return home from school during daylight hours ant. the extended
sessions have been continued. It has been discovered, however, that
some modifications in that time schedule could be made and I think
that it is fair to say that we have been blessed with a million-dollar
winter. Had we, had severe weather, I think his predictions that
potential breakdown of the fleet, and so on, would have caused serious
inconvenience.

We have been very fortunate. The few cold snaps that we have had
did in fact produce some of this inconvenience but without this addi-
tional help, we have had a relatively fortunate year in that regard.

Mr. ZELEnto. Mr. Yeakel. Dr. Brooks also said at that Senate hear-
ing in October 6, 1971:

Unless immediate and substantial assistance can be obtained to alleviate our
transportation problems, our school board will have no choice but to ask the
federal court to modify the existing court plan for integration.

Has that come to pass? Has the school board asked for modification
of the desegregation plan?

Mr. YEAKEL. I cannot answer that question exactly, sir. There has
been no modification within this school year. It is my understanding
that the plan is under constant review by order of the court and
consequently the administration of the school board would be giving
certain information back to the court for whatever modifications
are necessary.

All of us anticipate that there will be some modifications. We would
point out that in fact the court-ordered plan did not touch the
entire school system. There are still major geographic areas that
are left untouched because of their distances from the center city
where the major concentration of unequal educational opportunities
had been found.

This must yet be worked out, if in fact an understanding of the
unitary system or the entire area is to be implemented.

Mr. ZELENKO. Finally, is the Nashville and Davidson County school
system one that encompasses not only the city of Nashville but the
surrounding suburban areas as well'?

Mr. YEAKEL. The entire Davidson County is metropolitan govern-
ment and therefore metropolitan school system. One system for the
entire county.

Mr. ZELENKO. Thank you very much.
Chairman CELLER. Mr. Polk I
Mr. Pout. Mr. Yeakel, I have one question.
On page 5 of your statement in item 1, you refer to tla achievement

disparities between inner city schoolchildren and suburban school-
children.
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I was wondering if you could testify as to what these school au-
thorities do in a situation when it is found that the inner city child
that was transferred to a suburban school is behind in achievement?

Mr. YEAKEL. It is my temptation to say that there has been very
little done except through the voluntary efforts of persons, realizing
that we would be under considerable pressure as we went into this
first year in an attempt to integrate and bring our schools into a
much more favorable position for all of our children.

The faculties were mandatorily integrated the previous year and
obviously there was considerable fallout from that operation, so that
we are only beginning to settle out in terms of the integration of
faculties and of the students within this particular year's experience.

Tl.ere has been created an office ofI don't know the exact title
but what would amount to an office of volunteers or voluntary persons
to move into the schools and I would say this has been the major
factor in working at this.

We have had some programs, remedial programs all along, and
these have proved to be tremendously inadequate. I personally know
of no massive effort, perhaps because of lack of funding and per-
sonnel to get at this particular issue, so it has come from the
community.

Mr. Poi.x. Mr. Yeakel. if a sixth-grade student from the inner city
is transferred to a suburban school, is he put in the sixth grade or the
fifth grade?

Mr. YEAKEL. My understanding is that he would be put in the 6th
grade.

Mr. POLK. Thank you.
Chairman CELLER. We are grateful to you, sir.
Thank you very much.
Mr. YEAKEL. Thank you, sir.
Chairman CELLER. Our next witness is Mr. Don W. Mantooth, Marion

County chairman, the American Party of Indiana.

STATEMENT OF DON W. MANTOOTH, MARION COUNTY CHAIRMAN,
THE AMERICAN PARTY OF INDIANA

Mr. MAyrootir. Thank you. Mr. Chairman. Thank you for the op-
portunity to appear here on behalf of the people of the good State of
Indiana.

As I come before the committee I would like it known that I have
been long active in opposing involun'ary busing in my State and in
certain ways in other States as well. I would therefore like to speak
in favor of House Joint. Resolution ( 20 and to convey the thoughts
and feelings from the hearts and mindi of the people in our area.

Much has gone on before on the subject of forced busing. My testi-
mony certainly will be only one raindrop on a parched desert. But, I
am here as an emissary fora people under seige and seeking relief for
those that are suffering, and those destined to suffer. under the cruel.
brutal heel of judicial tyranny which dictates that certain school-age
children. and I say "certain" because it depends on whether their color
makes them eligible, must give up their claim to life, liberty, and the
pursuit of happiness and surrender themselves to being forcibly bused
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to some distant schoolhouse, where they are told they must go to find
their "equal opportunity."

Well, people are continually asking me why their equal opportunity
cannot. be found nearer home, at the schoolhouse just down the street,
with a concentration on quality education.

I might depart. here to say in my early years. 4 years of high school,
I was bused. I rode the bus from a country farm home to Salem, Ind.,
high school, which was 8 miles. At that time I thought it was one of the
greatzst privileges a nd ok back on it as one of the greatest privileges
that a citizen of this country could have, to be able to have the oppor-
tunity to get an education. Arid all of this in a free country. But if
someone had told me at that time that I could no longer go to Salem
high school because I was white. that I would have to take the bus some-
where else, I don't think I would have looked back on it as a great privi-
lege but somet:iing else instead.

We should all be aware by this time that the great social experiment
of involuntary busing has failed. Busing rivals Vietnam as being the
issue most savagely tearing our country apart. Yet, the more evidence
of failure that comes to light on the issue of busing, the more we
see Federal judges going against the written law and the will of the
people, in expanding their orders to step up busing, in spite of proof
that almost nobody wants busing.

Can't we take cognizance of certain facts here, first that peopie gen-
erally have peacefully accepted the precepts of Brown v. Board of
Education; that title IV of the 1964 Civil Rights Act, passed by both
Houses of Congress and signed by the President to become law, and
should have settled the country and would hare if it had not. been
for unconstitutional Federal courts unsettling it by taking their
strange and unlawful course to try to rewrite the law to suit their
own purposes.

Apparently the unconstitutional courts feel that they have been
deputized by the Supreme Court, to completely change our form of
government by overshadowing agencies of local government., even
State legislatures, with the harsh crackling of Federal court decrees.

This happened in the past session of our State legislature. The
people, elected by the citizens of our State were powerless to pass any
local legislation affecting local educational matters at all because of
warnings from the Federal judge in our area who said it. would be
useless for them to try to impose the will of the people on their own
affairs.

People everywhere are recognizing all this as the cruel heel of op-
pression descending on them and decrying it all as a form of totali-
tarianism. creeping, inveigling its way into our land of the free
they cry for relief.

These are flesh-and-blood people. They are weary, and this includes
the supposed beneficiaries, the minority peoples. They plead and pray
for a prompt return to freedom. No one has really asked them what
they wanted.

It. is clearly obvious now that political pulling and tugging on the
issue of busing will fcrever keep the country unsettled, until the rat-
ter is settled, for once and for all, with a clearly worded amendment
to the Constitution.
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Those that havt; been responsible for enforcing existing laws to
restrain the Department of Education and Federal judges have never
done so and obviously never intend to.

Congressional battles cover the same old ground and arrive at
nowhere. It is clear that Congress never intends to exercise its power
to curb the Federal courts it created.

It also should be crystal clear by now that the executive branch, the
President of the United States, although he declares himself against
forced busing, will not direct those agencies under him to enforce
the laws that prohibit busing:

So, what are we to do? Busing continues its destruction of commu-
nities of schools, of human relationships, of parent-teacher relations.
Resaring the freedom of little children and their parents is the most
important issue confronting the American people at this moment.

That is why I have brought the feelings of the people of my city, my
State, to plead to this committee to save our schools. This committee
has the chance to begin the righting of a great wrong in our country
a great unnecessary wrong.

We know, don't we, that if rulings such as Richmond is upheld by
the Supreme Court, and ordered on a nationwide basis, as it certainly
would be, the neighborhood school concept, or what's left of it, will
be completely dead.

Outlandish rulings of this type claim that the immediate full-scale
integration of all schools is the only important thing, and that nothing
sh mild stand in the way, not cost, not quality education, not people's
desiresnot anything.

But, I say to this committee, in the tradition of our great country,
people are never better off than when they are free.

When people are free to choose, the record shows that they do not
choose to send their children out of the community to faraway schools
for the purpose of desegregation experiments. In Detroit, 62.9 percent
of black community parents were opposed to it, and another example,
black parents in New York have long had the option of freely busing
their children away from their neighborhoods to schools of their own
choice; less than 2 percent have done so.

And so it goes. At this late date, in the absence of proof that forced
busing has ever helped anybody, it is time to return to sanity; it is
time to bring about a full restoration of freedom for our Nation's
schoolchildren by emancipating them from the threat of, and many
from the actuality of, forced busing.

I pray that the deliberations of this subcommittee will culminate in
the successful attachment of an amendment to the Constitution that
will calm the country, end the baneful argument, and get us back on
a course of reason, md progress, for the betterment of every single
blessed schoolchild.

I thank the committee.
Chairman OILER. In the recently decided case of United Stater v.

Board of School Commissioners. Indianapolis, Ind., the court asked
this question: Did the school boardand this in the city of Indianapo-
lisoperate a dual school system, or put another way, did it have a
deliberate policy of segregating minorityNeffrostudents from ma-
joritywhitestudents in its schools on May 1 . 1954?

And the court answered, it did.
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Do you think that it was right for Indianapolis to continue that
practice!

Mr. MAN-roaii. I think if they were guilty of assigning children
and closing the schoolhouse door in children's faces because of their
color previously, that the matter should be corrected.

However, this case I understand is under appeal by the school dis-
tricts in Indianapolis and they are saying that the racial makeup of
the schools have been as a result of housing patterns, rather than delib-
erate assignment to certain schools because of race. The outcome has
not heen decided as I understanc: it.

Chairman CELLER. How could you break down such a system? How
could you break down all-white and all-black schools?

Mr. MANTOOTH. I think we will arrive at the time finally when we
should let the people decide which schools the children should go to.

Chairman CELLER. Speak louder, sir. I can't hear you.
Mr. MANTOOTII. I believe that the people, given a choice in In-

dianapolis, would cause the makeup of the school to turn out to their
satisfaction.

I 'night relay an experience, that we had in Indianapolis, if I may.
C '.e of the main schools under this thing in Indianapolis, has been

Crispus Attucks high school, which was predominantly black and
was a high school used as an example of being set up as an all-black
high school.

About 2 years ago, the board of education, which had a meeting to
vote whether to close Crispus Attucks and also Shortridge high school
which had a successful outcome of integration, they had integrated
Shortridge high school and it was a perfect model of an integrated
high school.

Yet, the school board was to decide on this particular Tuesday eve-
ning whether to shut down Crispus Attucks altogether and bus the
students somewhere else and also to do the same thing with Short
ridge high school.

My wife and I stood before the doorway of that building for an
hour and a half before it opened on that Tuesday evening with about
300 or 400 people, students from Crispus Attucks and Shortridge
High School. which was 95 percent black in its makeup.

These students looked at us strangely because we were the only
adults there and certainly the only white adults, and one of them
filially came over and said, "Why are you here? Whose side are you
on?" And I said, "I am on the side of whoever it is that is against
closing these schools and busing the children all over."

And they said, "Man, you are on our side." So we stood with them
and we made our way into the doorway when the board of education
opened and when they voted to close Shortridge and Crispus Attucks
High Schools, you never saw so many tearms in your lives rolling down
the cheecks of these student faces and they rolled down my face and
my wife's face its well because we could not 'believe that a thing like
this would happen, that no one had ever asked these people what they
wanted. They wanted to ke p their school because they were proud of
it. It was a great high school. Whether it was wfhite or black. these
were people and they wanted to keep it and they wanted to be recog-
nized as people, not black people or white people. because we are all
of the same race, the human race.
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These are flesh and blood people and they are appealing to you. I
have talked with them and walked with them, with everyone that is
concerned with these problems in our area, and we want to get the
country settled and get down to matters of good schools and good rela-
tions between the Government agencies and people in the education
department, and this is what we want to do, just settle down to the
business of improvement.

Chairman CELLER. In the historic Brown case, the Supreme Court
said there should be integration "with all deliberate speed." Do
you think the method that you have adopted involves all deliberate
speed?

Mr.:NI:N1.mm. As to integration? I think if people were left to de-
cide, that 7itegration might proceed at a slower pace, but I think it,
would be more satisfying to all people involved. It. would be a smooth
process where at .present it is disorderly and it is disturbing to the very
people we are trying to help here.

It is hard to tell people that when they wonder where their equal
opportunity is when they have to be prodded somewhere else to find
it. I don't think there is anyone, not too many people nowadays that are
steadfast against integration.

At first possibly, like in Indianapolis, Judge Hugh Dillon called all
parties involved in and suggested a voluntary busing of the blacks only
to the suburbs. This did not disturb the suburban people at all. They
said, great, as long as we don't have to bus our children at least they
were satisfied, but the people in the inner city, they were the ones that
were disturbed about sending their children out.

It. is a matter of removal of the children from the environment of
the home and the community that they are familiar with.

Chairman CELLER. Congressman Abourezk.
.1fr. Amt-nFzx. Mr. Mantooth, on page, 2 of your statement you

say that it is crystal clear that the President has declared himself
against forced busing but yet he refuses to order the agencies under
him to enforce the laws that prohibit busing.

I was tinder the impression that he had taken the position that he
would do so after the Florida primary.

Do you have any other information on that?
Mr. MANTOOTH. Only the public statements that he has made that

the President himself is not in favor, well, I think he has made,
statements in faN or of the neighborhood school concept.

I don't think he has taken any official actions other than his own
statements.

Mr. Anorar,zx.- Maybe I have been misreading what he has been
saying. What has Ile, said about the statement that he will make after
the Florida primary?

Mr. MANTOMII. Well, I am not too familiar what he intends to do
after the Florida primary.

I understand that he is deliberating with his committee, that he
formed whether or not to support some legislation or even this
amendment.

Mr. ABOUREZK. I see. Thank you.
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Chairman CELLER. Mr. Hutchinson?
Mr. IIurcinicsoN. Thank you, Mr. Chairman.
In your statement you refer to "unconstitutional courts." You are

not suggesting that the courts themselves are unconstitutional, are
you ?

Mr. MANToom What I meant there was that the courts that are
making all of the interpretations and rulings, controlling local gov-
ernment agencies and even citizens themselves, in my interpretation
were not organized or established by any constitution.

Not a Federal constitution or any State constitution. They were
as I understand it a creature of the Congress over which Congress
retained the control.

Mr. HUTCHINSON. Well, the fact is that the Constitution authorizes
Congress to establish courts. The Congress established those courts,
but that does not make them unconstitutional courts, does it?

Mr. MANTOOTH. Well, it gives the Congress the power to establish
the courts as they saw fit. I think there may be a question in the con-
stitutionality of some of their court orders. They may be unconstitu-
tional in that regard as they conflict with the same agency that brings
about other legislation such as the 1964 Civil Rights Act. They are
in conflict with the same thing that created it.

Mr. HUTCHINSON. Are you saying in effect that the courts are not
unconstitutionally created but that perhaps sonic of their interpreta-
tions of the Constitution may be at variance with what you believe
they should be?

Mr. MANTOOTH. Since they conflict with other legislation by the same
body.

Mr. HUTCHINSON. You say that it is important once and for all to
settle this issue with a clearly worded amendment to the Constitution.

Might I suggest to you that whenever we put words into the Con-
stitution, what we are doing is providing tools for the courts. When-
ever we put words into the Constitution, we transfer the control
of the matter out of the legislative branch and into the judicial branch
of the Government.

If you put something in the Constitution, it is only the courts that
can interpret it. If you have a feeling of insecurity so far as the courts
are concerned at the present time, I am wondering why you would feel
comfortable with new words in the Const itution.

Mr. MANToom. I would only feel comfortable if there was no loop-
hole in the amendment that would give the courts an opportunity to
give an interpretation other than what was intended.

Mr. HUTCHINSON. I don't want to pursue this unduly, and I will ac-
cept your answer, but I think that we have to recognize that if we look
at our own history some constiutional provisions mean something quite
different today from what they meant to the framers of the Constitu-
tion or even to those who wrote the constitutional amendments.

So we have come to the realization, as one of the great justices of the
Supreme Court once said as an offhand remark, the Constitution
means whatever the Supreme Court says it means.

Since they interpret the Constitution, I don't know how you can be
sure that you will ever write something that could not be reinterpreted
or misinterpreted in the future.
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I would think that you would be here asking this Congress to enact
meaningful statutory language which you would expect the court
to respect. If the court should turn down one statute, why the Con-
gress can try again. But the Congress would keep the matter within
the control of the legislative branch instead of simply abdicating the
whole problem to the courts.

Mr. MANTOOTIL May I respond briefly ?
Mr. HuTctriNsorr. Yes.
Mr. MANTOOTH. I understand that the Congress already has the au-

thority to make null and void any appellate decisions of the Supreme
Court.

Mr. HUTCHINSON. I don't believe I would agree with you at all. I
don't think that we have any power to nullify any particular decision
of the Supreme Court based upon an interpretation of the Constitu-
tion. I think that our power lies along this line. When the Supreme
Court hands down a decision which interprets a statute different from
the way the Congress wants it to be interpreted, that the Congress
can pass a new law to clarify the congressional intent. That is a very
simple thing so long as we are dealing with statutes.

But when the Court undertakes to interpret the Constitution, of
course, the Congress cannot amend the Constitution, you see. And so
there again, I just think that a better course of action would be for
us to write statutory language which we can hold within legislative
control.

Chairman CELLER. Mr. Mc Glory ?
Mr. Mcaonv. No questions.
Chairman CELLER. Mr. Htmgate ?
Mr. HUNGATE. Thank you, Mr. Chairman.
Mr. Mantooth, you don't question the fact that all people are

basically equal as people, do you?
Mr. MANTOOTIL Will you define the question a little better?
Mr. HUNGATE. Well, there is no inherent inferiority in one race

or another, 3 there? The blacks would not be inherently inferior to
the whites and you would not assert that whites are inherently inferior
to blacks, w( nisi you ?

Mr. MANTourn. I don't bel ieve that is the case; no.
Mr. HUNGATE. You would favor desegregation of the public schools

as ordered in the 13 town decision of 1954?
Or perhaps you don't agree with that case.
Mr. MA1%71'0°11. I believe that if the people felt it was to their ad-

vantage. Have we seen a proof that forcibly desegregating the people
from where they want to travel or to conduct their educational pur-
suits, have we seen that when they do this voluntarily as their own
desire?

Now, if they are being forced
Mr. HuNoxrE. Let me interrupt you right there because some of

your testimony is somewhat persuasive to me. You rode the bus and it
didn't hurt you?

Mr. MANTOOTH. Not a bit.
Mr. HUNGATE. It did you some good ?
Mr. MANToorn. Yes.
Mr. HuNonm. It is not the busing that hurts us. It is something else.

It is some right and freedom that you feel is being governmentally
imposed by a nonelected body. Would that be a fair statement?
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Mr. MANTOOTII. Yes; freedom is the issue as I see it.
Mr. HuicoATE. Thank you.
Chairman CEILER. Mr, Brooks?
Mr. BROOKS. No questions.
Chairman CELLER. We are very grateful to you, sir.
Thank you.
(The Indianapolis school desegr'gation decision referred to fol-

lows:)
UNITED STATES OF AMERICA, PLAINTIFF,

1.

THE BOARD OF SCHOOL. COMMISSIONERS OF THE CITY OF INDIANAPOLIS, INDIANA,
ET AL., DEFENDANTS.

(No. IP 68C-225.)

UNITED STATES DISTRICT COURT, S.D. INDIANA, INDIANAPOLIS DIVISION,,
AUGUST 18, 1971

School desegregation action brought by United States against common school
corporation which controlled area of former city that had been consolidated with
county into metropolitan government under statutt. which expressly provided
that no school corporation should be affected. The District Court, Di llin, J.,
held that where it appeared that common school corporation was confined to area
in central part of consolidated city, United States would be ordered to prepare
and file appropriate proceedings to secure joinder of other municipal corpora-.
Lions and school corporations in county and state's Attorney General so that it
could be determined whether the statute providing for consolidated government,
but excluding school districts, was unconstitutional as tending to cause segrega--
tion or inhibit desegregation.

Accordingly.
1. Schools and School Districts e=13

All states have duty to desegregate public schools as were practicing de jure
segregation of pupils as of May 17, 1954.
2. Schools and School Districts 43=13

In school desegregation action by United States, government had burden of
proving that defendant school board had deliberate policy of segregating minor-
ity students from majority students in its schools on date of the first Brown
.ocision in which United States Supreme Court held that segregation of children
in public schools on basis of race is unconstitutional and government had bur-
den of proving that defendant had not changed its policy on date suit was insti-
tuted so as to eliminate de jure segregation. U.S.C.A. Const. Amend. 14.
3. Schools and School Districts C)=.13

Conditions in public schools with respect to desegregation as of date of trial
of government's desegregation ease are not controlling, in view of fact thatcom-
plaints d proof must relate to conditions as of date of filing and voluntary
compliance in advance of trial would not deprive court of jurisdiction to insure
continuatior of such compliance by appropriate orders. U.S.C.A. Const. Amend. 14.
4. Schools and School Districts :C=.11

Ultimate responsibility for public schools in Indiana and duty to provide gen-
eral and uniform system of common schools is upon the state and not the local
boards. Const. Ind. art. 8, § 1.
5. Courts C=.282.2(11), 284

Pursuant to Fourteenth Amendment and Civil Rights Act of 1964, federal dis-
trict court had jurisdiction to hear and decide all issues concerning alleged
racial discrimination in public school system, including defendant school board's
policies with respect to assignment and transfer of students, allocation of faculty
and staff, location and construction of schools, transportation of students, and
general educational structure and process. 28 U.S.C.A. § 1345; Civil Rights Act
of 1964, § 407(a, b), 42 U.S.C.A. § 2000e-6(a, b) ; U.S.C.A. Const, Amend. 14.



6. Schools and School Districts 0=43
Where school board on date of Supreme Court decision requiring desegregationof public schools, on date desegregation action was brought by government andas of date of trial was operating a system in which segregation was imposed andenforced by operation of law, school board vas clearly charged with affirmativeduty to take whatever steps might be necessary to convert to a unitary systemin which racial discrimination would be eliminated. 28 U.S.C.A. 1345; U.S.C.A.Const. Amend. 14.

7. Schools and School District 0=13

All provisions of federal, state or local law requiring or permitting racialdiscrimination in public education must yield to principle that such discrimina-tion is unconstitutional. U.S.C.A.Const. Amend. 14.

8. Schools and School Districts 0=43
Federal district court in school desegregation case had continuing jurisdic-tion to make and enforce such decrees in equity as were necessary to convert dualschool system to unitary system. 28 U.S.C.A. 9 1345; Civil Rights Act of 1964,

9407, 42 U.S.C.A. 9 2000c -6.

9. Courts 0=462
Once a right and a violation have been shown, scope of district court's equit-able powers to remedy past wrongs is broad, for breadth and flexibility are in-herent in equitable remedies.

10. States C=,84

State has power to abolish, consolidate, eliminate or create new governmentalcorporations.

11. Schools and School Districts 0=13
In school desegregation case brought by United States, wherein it appearedthat city was consolidated into metropolitan government under statute whichexpressly provided that no school corporation should be affected, so shat com-

mon school corporation of former city was confined to area in central part of con-
svtidated city, United States would be ordered to prepare and file appropriate
proceedings to secure joinder of other municipal corporations and school corpo-ration41 in county and state's Attorney General so that it could be determined
whether the statute providing for consolidated government but excluding schooldistricts was unconstitutional as tending to cause segregation or inhibit deseg-
regation. Civil Rights Act of 1964, 9407(a, b), 42 U.S.C.A. § 2000c-6(a, b) ; U.S.C.A.Const. Amend. 14.

John D. Leshy, Civil Rights Division, Office of Attorney General, Department
of Justice, Washington, D.C., Stanley B. Miller, U.S. Atty., Indianapolis, Ind., forplaintiff.

G. R. Redding, Stephen W. Terry,, Jr., E. C. Ulen, Jr., Baker & Daniels, Indi-
anapolis, Ind., for defendants.

Harold E. Hutson, Indianapolis, Ind., amicus curiae.

MEMORANDUM Or DECISION

Dillin, District Judge. This action, filed May 31, 1968, was tried by the Court
on July 12-21, 1971. The Court has considered the voluminous testimony, the
more than 200 exhibits, the post-trial briefs, has taken judicial notice of certain
historical facts believed to be matters of common knowledge, and now files its
findings of fact and conclusions of law in the form of this memorandum. Rule
52 (a), Federal Rules of Civil Proceclare.

I. GENERAL

This is a school desegregation action brought by the United States pursuant
to Section 407(a) and (b) of the Civil Rights Act of 1964, 42 U.S.C. § 2000c-
6(a) and (b). The defendants arc The Board of School Commissioners of Indi-
anapolis, Indiana (hereinafter "School Board" or "Board"), the members of the
Board, and its appointed Superintendent of Schools.

The defendant School Board is a common school corporation organised and
existing under the laws of the State of Indiana, It is situated within Marion



621

County, Indiana, and governs, manages, and controls all of the public elementaryand high schools within a geographical area known as the School City of Indi-anapolis (hereinafter school City"), all as required by Indiana law. The shapeof the School City resembles that of a trussed fowl, with its head to the north,its bound feet to the south, and its flapping wings extending east and west. Theeast-west wingspread, at its greatest, is about 16 miles. The north- south dimen-sion of the School City is about13 miles.
During the 1970-71 school year, the School Board operated 110 elementaryschools. The usual (but not invariable) grade structure of the elementaryschools was a kindergarten-through-eighth-grade structure. Among these 110schools were 6 junior high schools. During the 1970-71 school year, two of theelementary schools were devoted entirely to the education of mentally retardedchildren, and one of the element-try schools was devoted entirely to the edr-,--tion of physically handicapped children and children having both physical audmental handicaps.
During the 1970-71 school year, the School Board operated 11 high schools.With the exceptions hereinafter noted, each of these high schools housed stu-dents in grades 9 through 12 who had attended one of the "feeder schools"regularly assigned to the particular high school. The exceptions to these generalstatements are that Crispus Attacks High School (hereinafter "Crispus Attacks")housed students in grades 10 through 12 only, its 0th grade class having beendivided between the newly acquired Cold Spring Campus and Northwest HighSchool (hereinafter "Northwest") and that Shortridge High School (herein-after "Shortridge") horsed a 9th grade made up of students from assigned

"feeder schools" and 3 classes of students who were attending Shortridge under"the Shortridge Plan." Also, a comparatively small number of students weretransferred to high schools other than those to which originally assigned, pur-suant to the transfer policies of the Board.
The total enrollment in the elementary schools at the close of the 1970-71school year was 77,658 students (excluding special education students). Negrostudents constituted 37.4% of that total. The total enrollment in the high schoolsat Vint time was 2'2,487 students. Negro students constituted 33.6% of that totalThere were approximately 4,379 faculty members, of whom 976 (22%) wereNegro.
Of the seven persons currently serving as members of the School Board three

are Negroes (Mrs. Cary I). Jacobs, The Reverend Landrum E. Shields, and Mr.Robert 71. DeFrantz). Mr. Shields served as President of the School Board from
the date of the Board's first meeting in July, 1970, until July 13. 1971, on which
later date Mr. DeFrantz was elected to the Presidency, in which position he
pre4ently serves. The Board does not appear to be polarized along racial lines,and the personnel of central administration, operating under the direction ofthe Superintendent, likewise reflects a eeasonable racial balance.

On February 6. 1970. an Incuana not for-profit corporation. Citizens of Indiana-
polis for Quality Schools, Inc., attempted to intervene herein as a party defendant,
asserting that its membership consisted exclusively of parents of students in
the balianapolis public schools who possessed a legally cognizable Interest in
the proceeding on such account. The motion to intervene was accompanied by
petitions executed by some 5.000, more or less, parents who requested such
intervention. The petition to intervene was denied by the Court, for the reason
that the corporation did not appear to have an otterest sufficient to permit inter-
vention as of right pursuant to Rule 24(a) (2). F.R.C.P. Hobson v. Hansen, D.C.
Dist., MK 2t9 F. SupP 401: Blocker v. Board of Education of Manhas:zet. New
York, E.D.N.Y., 1964. 229 F.Supp. 714. Permissive intervention was also denied
However, Mr.. Harold E. Hutson, attorney for the petitioner, was permitted to
appear as lindens curiae. and in such capacity he attended the trial, was
furnished with copies of all exhibits, and participated in the argument and post.
trial briefing.

ISSUES

There are but two ultimate factual issues in this case, and two critical dates.
The two dates are May 17, 1954, the date of the decision of the Supreme Courtof t' T'nited States in Brown v. Board of Education of Topeka ("Brown I");
347 (*X 4g1. 74 S. Ct. 686. 98 L.Ed. 873. 38 A.L.R.2(1 1180, and May 31. 1968, the
bite on which this suit was filed.

Brown I, of course, held that in the field of public education the doctrine
of "sell:Ira' but equal" has no place, and 'bat segregation of children in public
schools by operation of law solely on the basis of race, even though the physical



facilities and other "tangible" factors may be equal, deprives the children of
the minority group of equal educational oppertunities and hence of the equal pro-
tection of the laws guaranteed by the Fourteenth Amendment. Approximately
one year later, in the same case ("Brown II"), 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed.1083, the Court ordered the District Courts involved in Brown and its coin-
panion cases "to take such proceedings and enter such orders and decrees
as are necessary and proper to admit to public schools on a racially nondiscrimi-
natory basis with all deliberate speed the parties to these cases." It thereupon be-came the duty of all of the States, operating through their various agents, i.e.,
boards of school commissioners and the like, such as the defendant Board, to
desegregate such school corporations as were , eacticing de jure segregation of
their pupils as of May 17, 1954.

The two ultimate issues herein may therefore be stated as follows
1. Did the School Board operate a dual school system, or, put another way, did

it have a deliberate policy of segregating minority (Negro) students from ma -.
jority (white) students in its schools on May 17, 1954?

2. If the answer to the first question is in the affirmative, had the Board
changed its policy so as to eliminate such de jure segregation on or before May 31,
1968?

[2] The plaintiff United States of America has the burden of proving the
affirmative of the first issue and, if proved, the negative of the second. The
defendants deny de jure segregation on either of the critical dates, and further
urge that a third critical date must be considered: the date of trial. Their
argument in the latter connection is that no matter what may have gone before, if
the Board is operating a unitary system as of the date of trial there is no justifi-
cation for judicial intervention or for the granting of relief in equity.

[3] As will be set out in more detail hereafter, the Court finds for the plain-tiff on each of the ultimate issues of fact. The argument that conditioas asof the date of trial should control the action is rejected, first for the legal rea-
son that complaints, and the proof of same, must relate to conditions as ofthe date of filing; plaintiff is always entitled to judgment, if only for costs, ifit proves the essential elements of its compalint as of such time, It is true
that the initiation of a legal action may, and frequently does motivate the defend-ant to grant all or part of the relief sought prior to trial, thus rendering theaction mot in whole or in part, In a simple action such as a suit on account
where the only relief sought is money, it is obvious that payment in full by the
defendant before trial would effectively render the action moot for all time, save
for payment of costs. Where the relief sought is equitable. however, particularlyin a complex case such as this where the equitable relief sought is affirmative.
rather than being limited to a negative injunction, voluntary compliance in ad-
vance of trial would not deprive the Court of jut :diction to insure the continu-ation of such compliance by appropriate orders. In any evi .t., however, the
Court finds that the Board :1,11 not, as of the date of trial, effectively desegre-
gated its school system to the extent requited by Brown II.

III, HISTORY

Perhaps one of the greatest public misunderstandings as to the operation of the
public schools of the State of Indiana is that the responsibility for the conduct of
such schools is purely local. It is not difficult to understand the inisis for such
misconception as the schools are, as a practical matter, operated by local boards,
lacer elected, subject only to the general oversight of the Indiana State Board of
Education and the state Superintendent of Public Instruction. They are paid forto a large extent by funds derived from local property taxes. That part of the
property tax allocated to the funding of the public school system constitutes byfar the largest portion of the taxes levied in every taxing unit of the State. (The
1971-72 budget adopted by defendant Board is in excess of P2,000,000.)

(4) Nevertheless, the fact remains that the ultimate responsibility for thepublic schools. and the duty to provide a "general ro I uniform system of Com-
mon Schools, wherein tuition shall be without charge, and equally open to all"is placed squarely upon the State.' It has therefore 'wen held in numerous
cases that the State school . vstem is a State institution, and that school corpora-tions organized under, or by virtue, of. the laws of the State are but the agents

Constitution of the ...ate of Indiana. 1851, Art. 8, 1.
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of the State.' Therefore, in reviewing briefly the events leading up and contrib-::ting to the education plight of the Negro in Indianapolis in 1954. 190. andat present, it is necessary and proper to consider historic policies of the State
and various of its agencies, as well as the acts and omissions of the Board itself,

A. TERRITORIAL ATTITUDES

The first twenty Africans who lived %%Rhin the boundaries of what Inter be-came the original thirteen States lauded at Jamestown, Virginia, in 1669, thuspredating by a year the inure highly publicized landfall at Plymouth Rock. Inearly Virginia, as in other colonies, the first Negro settlers %%ere free, and accumu-
lated land, voted, testified in court and mingled with whites on a basis of equal-ity.' Unfortunately for them and their progeny, in the 1600's Virginia, Maryland
and other states enacted the first of a series of laws which later led to theestablishment of slavery on the basis of race, with results which are known.Virginia and Virginians played major roles in the early history of Indiana.At one time Rentucky was merely a county of that Commonwealth, which alsoclaimed all of the lands north and west of the Ohio River, east of the Missis-sippi and south of Canada. Many of the earliest white settlers of Indiana wereVirginians and they, together with persons of similar background from Ken-tucky d ti e fr!arolinas, all States where slavery was practiced. made up themajority. When Virginia ceded the Northwest Territory in 1784, it was pursuantto a reservation of land to be donated to General George Rogers Clark and mem-bers of his Virginia regiment for services rendered in the Revolutionary War,'and such grants were made many for tracts in Indiana. The first territorialgovernor of the Indiana Territory, following its establishment in 1800, wasWilliam Henry Harrison, another Virginian. The son of an influential Virginiaplanter, he could scarcely have avoided the culture of the southern countrygentleman .°

The racial attitude of Harrison and the early settlers of the Territory (which
also included, among other land, all of present day Illinois) quickly became ap-parent. Although Article 6 of the Ordinance of 1787, providing for the govern-ment of the Northwest Territory, prohibited slavery and involuntary servitudein the Territory,' which provision was carried forward to the Indiana Ter-ritory.' they set about immediately to secure the repeal or suspension of Article0.° When the Congress failed to act favorably upon their repeated requests.Harrison and the territorial judges, acting in their legislative capacity, wentso far as to adopt a law in 1803 providing that Negroes and mulattoes broughtinto the territory must perform the service due their masters and that contracts
between master and servant were assignable .° Another such law provided thatslaves purchased outside Indiana and brought within the territory had the Hob-son's choice of agreeing to being bound to service, or of being taken out of theterritory (presumably for resale)." Some Negroes were bound to service underindentures for a long as ninety-nine years."

B. STATETIOOD: GENERAL POLICIES

Statehood brought no immediate change. Although slavery was once againprohibited, it is noteworthy that of 1,326 Negroes counted in the 1820 e' nsus. 503were candidly listed as slaves!' Discrimination became the official po,:ey of theState, as evidenced by the successive Constitutions of 1810 and 1851, and by thelaws enacted by the General Assembly., For example, both Constitutions limited

Itatellff v. Dlek Johnson School Twp., 1933, 204 Ind, 525. 185 N E. 143 ; Greathouse v.Board of School Com'rs, 1926. 198 Ind, 95, 151 N.E. 411 : Ellie v. State PE rel. Wissler, 1922,191 Ind. 502, 133 N.B. 748 ; School Town of Windfall City v. Somerville, 1914, 181 Ind. 483,104 N E 839: Jordan v. Logansport, 1912, 176 Ind 629, 99 N.E. 1060 ; State ex rel. Warrenv. Oga a, 1902, 159, 63 N.E. 227 ; Frcel v School City of Crawfordsville, 1895, 142 Ind, 27,41 N.E. 312.
%I. Bennett. Jr.. Before the Mayflower, 29-36 (3rd Ed. 1966).4 Act of Virginia, Decent!, r 20, 1783. 1 Burns Ind. Stat. Ann. 389 (19'15 Rept.).J. Barnhart & D. Riker Indiana to 1816. at 315 (1971) (hereinafter "Barnhart &Riker").

I Burns Ind.StatAnn. 376 (1955 Repl.).
Act of May 7, 1800. 1 Burns Ind.Stat.Ann. 380 (1955 Replo
)4.e generally pia mihart & Riker. 334-335, 347-354.
Philbrick (ed.), Laws of Indiana Territory. 1801-1809, at 42-46.14 Mid 136 -139.
E, Thornbrough, Rinee Emancipation. 1 (1963) (hereinafter "Thornbrough")."w. Hobs (ed.), 1820 Federal Census For Indiana (1966).
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624the rightto vote and to serve in the militia" to white raales; these restrictions

were not
removed until the

adoption of
constitutional

amendments in 1881 and

1936,
respectively. A statute of 1818, similar to one enacted

during the
territorial

period, declared that no person with a fourth or more of Negro blood could give

testimony in court in a case
involvinga white party."

Intermarriage between whites and persons of
Negro blood

was likewise pro-

hibited in 1818."
Subsequently, the Act

was clarified so as to extend the pro-

hibition to a person having one-eighth part or more of Negro blood, and made

violation a felony
punishable by a fine and

imprisonment for from one to ten

years. Such statute, as it existed in 1871, was
unanimously held

constitution-

al by the Supreme Court of Indiana,"
notwithstanding the adoption in 1868 of

the Fourteenth
Amendment to the Federal

Constitution. The last
reenactment

of such law " was not repealed until 1965.
similarly. an 1852 act " declared such

marriages ro be void. thus creating obvious limitations on the right of inherit-

ance and other legal benefits upon the death of a spouse."
This law,, too, was not

repealed until 1965.The most striking evidence of the hostility of the white majority was shown

in efforts to exclude
Negroes from the state and to persuade those already in

the state to leave. A law of 1831, which was seldom
enforced, required Negroes

coming into the state to post bond as a guarantee
against becoming a public

charge and as a pledge
of good

behavior. More drastic was Article 13 of the

Constitution of 1851
which flatly

prohibited Negroes and
mulattoes from coming

into the state and which provided for penalties for persons who
encouraged

them to
come. Closely

linked to the exclusion
movement was the

colonization

movement, which sought to
preserve the soil of Indiana for white men by

sending Negro residents to Africa. A state
colonization society, affiliated with

the American
Colonization Society, had been organized in 1829 but bad never

accomplished much Article 13 of the
Constitution of 1851

contained a section

encouraging
colonization. For several years the state

legislature appropri-

ated money for a colonization
fund and paid the salary of a State

Agent who

was supposed to
encourage Negroes to emigrate to Africa." Article 13 was held

to be null and void in 1866."Lt 1S85, the General
Assembly passed a civil rights law

providing that all

persons witnin the
jurisdiction of the State were entitled to full and equal

enjoyment of the
accommodations of "inns,

restaurants,
eating-houses, barber

shoo, public
conveyances on land and water,

theaters, and all other places of

public
accommodation and

amusement ;" such law also prohibited
discrimina-

tion because of ra:e or color hi the
selection of jurors." It is common knowl-

edge that until the past decade,
many parts of this law were more

honored

in their breach than in their
observance.

particularly as to the
fleet four cate-

gories, often with an assist from the judicial arm of the State." Negroes were

rarely admitted, save on a
segregated basis, to theatres," public parks, and the

like, including State parks
operated by the Indiana

Department of Conserva-
" Constitution of 1516. Art. 6 1 1 : Constitution

of 1851, Art. 2 12.

11 CMIStItlittOn
of 1516 Art. 7 I 1 ; Constitution

of 1851, Art. 12 11.

lets ISIS, Cit. 3, I 52, p. 39.14 Acts 1818, Ch. 5. 159, v. 94.State v.
Gibson. 1571, 36 Ind. '189." Acts 1905, Ch. 169, 11 638,

639, p. 584.
151 lt,S. 1852, Ch. 67, 2. p. 361.w' As recently as 1940 the 1852 Act was raised in defense of a claim

for death
benefits

under the Indiana Workmen's
Compensation Act, the

contention being that the widow, a

NeL:ro, could :tot have been married to the decedent because he was white. The Appellate

Court held the defense good as a matter of law, if proved,
but affirmed the Industrial

Hoard's award to the widow on the
interesting ground that the decedent,

n Mexican, had

not been proved to be "white."
Inland Steel Co. v. Barcena, 1942, 110 Ind. App. 551, 39

N.E.2d 800.
ti Thornbr\ogh, p. 2.11 Smith v. ody. et al.

1866, 26 Ind. 299.
IA Acts 1855 Ch. 47. p. 76.41 Rep, for

e.ample. the
ingenuous decision in

Chochos, et al., v. Burden, et at., 1920. 74

Ind,A pp. 242, 125 N.B. 696,
wherein two Negro

women refused
service in a Greek candy

kitchen selling ice
cream, soda

water, etc., for
consumption on the

premises had their

judgments for nominal damages reversed on the
ground that such an

establishment did

not constitute an
"eating-house."16 In 1932,

when an
Indianapolis movie house

opened its doors free to Butler
University

students in
celebration of a football victory, Negro students were barred.

Thornbrongb,

P. SR.
(Presumably,

however, the
celebrants all marched t the tune of Butter

Wilt Shine

Tonight, the
school cheer

song written,
when a student, by

Noble Slagle,
an Indianapolis

Negro. Rissle went on to national
fame as a musician,

composer, orchestra leader,, and

writer/producer of successful
Broadway musicials.)
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tion, until after World War II. They were confined to segregated wards in
public hospitals supported by tax funds, and as we shall see, largely attended
segregated schools."

C. HOUSING POLICY

Before turning attention to the schools, however, another area of segregation
needs mention, and that is in the matter of housing. Just as was the case in Vir-
ginia, so in Indianapolis persons of African descent were present from the begin-
ning. It has been recorded that on the very mission which resulted in the loca-
tion of the new state capitol on the banks of Pall Creek, Governor Jennings was
fiCeomeamed by a Negro boy known to history only as Bill." More to the point,
Ep Imam Ensaw, a freed man who worked for wages, settled in the new town,
along with various white settlers, even before the surveyors had finished stak-
ing the lots." However, by the time the first German and Irish immigrants hadbeen imported in 1830 to work on the Central Canal, me t Negroes were to be
found in "Colored Town," on the outskirts of the mile square," and were later
concentrated in the area around Indiana Avenue.

Segregation in the housing of Negroes in Indianapolis has persisted at least
until the date of the filing of this action.' -ls the evidence in this case discloses
without conflict, Negroes were dheouraged from purchasing homes in predomi-
nantly "white" neighborhoods by various methods :, white realtors refused to show
such homes to Negroes land no Negro real estate broker was permitted to become
a ineinher of the indianaixdis Rea: E4tate Association until 1962), a two-price
system was used; it realistic market orb e to whites and a ridiculously inflated
price to Negroes, lending institutions refused to finance homes sought to he pur-
chased b3 Negroes in "white" areas, Those pioneering Negroes who nevertheless.
overcame all obstacles and succeeded in purchasing such a house- were thenharassed by sush devices as threatening and (iiiseene telephone calls, sillies
hurled through windows, neighborhood ostracism, etc.," Certain streets and otherlandmarks. such as Fall Creek, White River, certain railroad tracks, etc., wee.
regarded at different times as barriers to be hurdled by Negroes at their peril.

In addition to pressures of the foregoing type. applied individual whites
residential segreeation was also enforcssl by law, in many instances. Perhaps thebest known method was means of the racial covenant which. when inserted
into a deed or plat of a real estate subdivision. limited ownership of the let PE
persons of the white race. As may be noted from a cursory observation of plats
recorded in the plat books kept in the MTh* of the recorder of Marion County,
man) of the better known subdivisions, such as Williams Creek Estates, Broad-moor Estates, Meridian Hills, Highwoods Addition, Forest Hills, Wellington
Estates, Fall Creek Highlands, Green:401,es. Wynedale. Ellenberger Plaza. and
Meridian-Kessler Terrace, contained such covenants, which were routinely en-foreed until held unconstitutional in 194S."

A sliswn by the evidence herein. the City of Indianapolis took official action
to vitt-twee segregation in 1926 when the City Connell. with only one dissenting
vale," adopted General Ordinance No. 15, making it unlawful for any Negro "to
estziblish a home- residence on any property loefited in n white community or
portion of the municipality inhabited principally by white people "," or for
a elute person to commit the same act in a Negro community. The ordinance im-posed a fine and imprisonment for violation, and further provided that each seven
(lass maintenance of such a residence would be deemed a separate offense."
Passage of the ordinance wss noted by The Indianapolis Ness's, then and now oneof Indi.ina's leading newspapers, which stated t "Sincere convictions arerepresented is the ordinance " and "Patience and forbearance are called'

For nn extended dismission of the and s1m11at exnmples of ,State imposed or toleratedsegregation. see Thornbroneh, pp. 80-93.
2 Leary, Indianapolis The Story of a City (1970), p. 8 (hereinafter "Leary").

P. 51a0
an The Civil Rights Act of 196S. Puh.L. 90-284. 82 Stnt. 81. 42 U.S C. 4 3601 et sea..N./n.1 not !idly etreetive until December 31. 1969, and its effects have barely begun to be felt.11 One who received such trentment wns Mr. Grant Hnwklns, a graduate of Indiana Ent-Verstiy, sneeessful huhinessman, and first Negro member of the School Board. For a moredetailed dIseu,sion. gee Thoent,rough. pp, 22-29.
22 The plats of Kessler Perk and Crlpnin's River Park Addition were recorded with racialcot' mints in 1949. lifter they had already been held unconstitutional by the Supreme CourtIn Dora v. Hodge. 194R. 334 'U.S. 24, 68 S.Ct. 847, 92 L.Ed. 1187.A.1 The Honorable Edward B. Raub voted in the negative.
04 The Mayor and most members of the City Council of this period (not Including Raub)had been elected with the support of the Ku Klux Klan. For a short summary of the Klanern see henry, Ch. 23.
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for." 3' When the Marion Circuit Court held the ordinance unconstitutional ashort
lime tater, The Indianapolis News had a plan of action. "One thing should be done

soon its possible." It editorialized, "and that is to pave the streets in colored
neighborhoods, and make them so attractive that there will be no desire to get out
of them * * *. The surroundings should be made as good as those in white sec-
tions, so that there may be no reason for leaving them."' As recently as July 4,
1963. the major Indianapolis newspapers, in their real estate want ad columns,
used the designation "for colored," or "col." in describing residential property in
4rtain ,ertions of the city.

It is common knowledge that in ninny small to ns and a few larger ones in
Indiana the custom that Negroes were not allowed to stay overnight %vas so
inavoidable that it had the force of law and was actually enforced by local of-
ficials." Thus today it is noticeahe that almost no Negroes are to be found in
communities adjoining the School City of Indianapolis. Marion County has three
municipalities other than Indianapolis. all contiguous to the School City. Beech
Grove. an industrial community of 13,432. has a Negro population of 19. Speed-
way City. a similar type community, has 68 Negroes out of a total population of
14,97d. while Lawrence has 216 Negroes out of a total population of 18.997. Of
Marion County's 792.299 residents. 13-1,474 or 17% are Negro. Of these, approxi -.
'ntidy 122.086, or 98.5% are confined to the central area served by the defendant
School Board.'

The itlimau of the Census recognizes approximately 250 standard metropolitan
statistical moils in the 1970 census.' Such an area is a county or group of con-
tiguous counties which contains at least one city of 50.000 or more inhabitants
and which according to certain criteria. are socially and economically integrated
with the central city. The Indianapolis Metropolitan Statistical Area has 1,109,-
Ss:: inhabitants and includes, in addition to Marion County. the contiguous coun-
ties of Boone. Hamilton, Ilancoek, Hendricks. Johnson. Morgan, and Shelby. The
1970 census figures reflect a total of 2,849 Negroes out of a total population of
317.583 residing in these seven suburban counties, :t percentage of 0.897.

D. SCHOOL POLICIES TO 1548

In early Indiana, as has been seen, the Negro lacked many of the rights which
arc the ordinary attributes of citizenship. The plain fact is that, although en-
titled to certain rights under Indiana law, such as the right to own property and
the right to personal liberty, Negroes were not considered to be citizens of the
State until the adoption of the Fourteenth Amendment to the Constitution of the
United States.'" For this reason, many of the rights conferred upon citizens by
the successive Indiana Constitutions were construed as not applying to Negroes.

Thus in an early case it %%as held that Negro children could not attend school
%%ith white children over the protest of a white parent, even if they paid their
own tuition." A statute in force in 1801 barred Negroes, mulattoes and the chil-
dren of mulattoes from admission to the common schools." After the adoption of
the Fourteenth Amendment, the General Assembly in 1869 enacted a law pro-
viding. for the first time, for the education of Negro children, but providing also
for theta to be organized into separate schools. The statute provided that if there
were not a sufficient number of such children within attending distance to
form a school in one district, several districts could be consolidated: and if there
%%ere not enough to be consolidated within a reasonable distance, "the trustee *
shall provide such other means of education for said children as shall use their
proportion, according to members. of school revenue to the best advantage. "

The ease of Cory et al, v. Carter" was commenced by Carter, a Negro parent of
school age children, against the school officials of Lawrence Township, Marion
County, to compel them to accept his children as pupils in the "white" district
sehool, such officials having failed to provide any school in that or any adjoining
district near enough for his children to attend, whereby they were denied the
right to attend any school at all. He secured an order of mandate from the Marion

1.1 The Indianapolis News. editorial, March 16, 1926.
1" Ibid., November 24, 1926.

Thornhrough. p. 21.
1' All statistics are based upon the 1970 census.

Bureau of the Budget, Standard Metropolitan Statistical Arens (1907, as supplemented),
4. Cory. et ni. v. Carter. 1574.48 lad. 327.
o Lewis v. Henley, et al., 1850, 2 Ind. 332.
" Draper, Trustee, et al. v. Cambridge, 1863. 20 Ind. 208.
41 sets 1809, Ch. 16, li 3. p. 41.

Note 40, supra.
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Superior Court, but the Supreme Court reversed, holding that under the I669
Act Negro children were not entitled to admission in common schools provided
for the education of white students. This holding was reaffirmed in subsequent
cases`'

In about 1868 Indianapolis erected a new school house and. anti( the 1S69
legislation, assigned t..e old building on Market Street for the education of Negro
hildren." A separate elementary school was opened there in the fall of 1S69. Thus
at the very inception of public education for the Indianapolis Negro child, be
was segregated by virtue of State law. As w ill be demonstrated later, de jun
segregation in the elementary schools ontinue(1 virtually without change until
this action was filed, one hundred years later. The situation with respect to lngh
schools has taken a more erratic course.

Indianapolis's first high school was Shortridge, followed by Emmerich Manual
Training and Arsenal Technical. For more than fifty years no separate bigh
seho )1 for Negro students was established. and after 1877 school children of both
races were permitted to select the high school of their choice. attending on an
integrated basis." However, with impetus provided by a petition from the
Indianapolis Chamber of Commerce. the School Board on December 22. 1922,
adopted a resolution authorizing the construction or a "Colored High School."
When such school, Crispus Attucks, was opened in September. 1927, all Negro
high school students were forthwith compelled to attend it, regardles of their
place of residence in the city. In 1935, Ch. 16 of the Ants of 1869 was further
amended to require the Board to provide transportation for Negro students
required to travel more than a certain distance by reason of its segregation
policies." Thus was instituted the policy of tax-paid transportation of school
children (bussing).

Another Act of the 1935 General Assembly is instructive. A law enacted in 1907
had directed township trustees to abandon all schools under their charge at which
the average daily attendance had been twelve or fewer pupils. The 1935* set '°
added the following proviso : "Provided, further, that nothing in this act, or in the
net lo which it is amendatory, shall authorize the discontinuance of any Ccltool
exclusively for colored pupils where such school is the only school for colored
pupils in such school corporation, and any such school heretofore discontinued by
the operation of such act shall be re-established." (In stun, trustees were ordered
by the State to furnish a separate school building and teacher for the instruction
of, for example, one Negro child attending primary school, rather than permit
that child to attend a white school).

In 1947, two bills were introduced in the General Assembly, each of which had
as its purpose the elimination of segregation based on race, color, creed, etc.. in
the public school system. In due tune, a public hearing was held on one ct the
hills by the Howse Committee on Education, at which time the then Superintendent
of Schools of defendant Board, pursuant to its authorization, appeared and
spoke in opposition. Neither bill passed. However, in 1949 an Act was passed which
required desegregation, on a phased basis." Thus ended, at least for a time (see
Part VII), the official State policy of segregation.

IV. BOARD PolICIES, 1949-1954

As has been shown, the official policy of the State of Indiana and of its
agent, the defendant School Board, was one of de jure separation of its Negro
and white students prior to 1949. During the 1948-49 school year only 614
out of a total of 11.304 Negro students (5.4%) attended regular elementary
schools of racially mixed population. The other 10,690 pupils attended sixteen
all-Negro elementary schools and all-Negro Crispus Attucks High School. The
faculty and staff of each school was completely segregated, and the Soperinlend-
ent's administrative staff was all white. Generally. Negro schools were built
in Negro residential areas and white schools in white areas, and when residential
patterns were mixed, Negro and whlte attendance zones overlapped. Grade
structures were altered to achieve segregation in some instances., Negro students

Gronthonse v. Board of School Com'rs. 1926. 198 Ind. 95. 151 N.E. 411 State ex rel.Mitchell v. Gray. et al.. School Trustees, 1883, 93 Ind. 303; Stets ex rel. ()liver. et v.Grubb. Trustee. 1882. 85 Ind. 213.
Leary, p 118
Art.t 1877. Ch. 81, 1, p. 124. had amended Ch. 16 of the At of 1869 to requireadmi.sion of Negro students to white schools, If no separate school of comparable gradewos provided for Ncorne-
Acta 1035, Ch. 296, i 1, P. 1457.
Aets 193n. Ch. 77. 1i 1. p. 231

,' Aets 1919 lt 186, p 603 Burns Ind. Mat. Ann. 1; 28-6106 to 28-0112 (1970),; as
amended I C.1971, 20 -4 -1 -7 to 20.4 .1-13.
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in the elementary grades were required to walk, or were transported to all-
Negro schools when there were schools, serving only white students, closer to
their homes. None of these facts are denied by the defendants.

The 1949 Act which abolished segregation in the public schools, required seg-
regated districts to begin desegregating a grade a year by permitting those
students enrolling for the first time in kindergarten, the first elementary grade,
and the first junior and senior high school grades to enroll in the school nearest
their homes. Accordingly. the Board adopted a policy which, on its face, generally
followed the Provisions of the statute."

In some instances where desegregation would have resulted if children had
been assigned to the closest school, they were assigned to segregated schools
farther from their homes. The Board's construction policies during the period
1949-53 minimized the amount of desegregation that occurred. The formerly
"'colored'' elementary schools generally remained all-Negro. Likewise, though
specific student assignments were made for all high schools, Crispus Attucks
remained all-Negro. With one exception. students attending the all-Negro ele-
mentay schools, some of which were nearer and more accessible to other high
schools, were either assigned exclusively or given an option to attend Attacks ;
partly as a result of administrative suggestion, the option was usually exercised
in favor of Attueks. Further, the transfer policies adopted by the Board facili-
tated the maintenance of segregated high schools."

At the close of the 1952-53 school year the Board drew fixed boundary lines
for all elementary schools." These boundary lines were drawn with knowledge
of racial residential patterns and the housing discrimination underlying it.
Not only did the Board not attempt to promote desegregation, but the boundary
lines tended to cement in the segregated character of the elementary ehools. In
some instances segregation was promoted by drawing boundary lines which did
not follow natural boundaries or were not equidistant between schools." In
some instances optional attendance zones between white and Negro schools
were adopted in racially integrated neighborhoods. From 1949 to 1953 the high
school assignments were maintained in the same segregatory pattern and the
creation of the predominantly white Harry E. Wood High School on the Manual
High School campus helped perpetuate the segregation of nearby Crispus Attucks.

At the time of the Supreme Court decision in Brown I in May, 1954, the situa-
tion was as follows : Of the sixteen "colored schools" as of 1949, two were closed,
one was converted to an all-white school," one was subsequently considered
part of the Crispus Attacks "Junior Division," and the other twelve were 97.5%
or more Negro. Of 2,787 Negro high school students. 1,618 attended Crispus
Attacks, and faculty desegregation was minimal. The Board taus began the
post-Brown I era in May, 1954, in substantially the same position that it ended
the official segregation era in 1949. The schools were still segregated by operation
of law, by virtue of the acts and omissions of the Board done in defiance of the
new requirements of Indiana law,

m There were. however. exceptions to this policy. School 19, serving grades 1-6 in
1945-49. did not enroll first grade pupils in 1949-50. Since it was n Negro school in a
predminantiv white neighborhood, white students in that neichhorhood would have heen
required to enroll in that school under the April, 1949 policy. Negro first graders who
would have attended School 19, enrolled nt School 64, a nearby all-Negro school, while
white students in the School 19 area attended white Sehnol 20.

rd One reason for treaters to he given "special consideration" was if a pupil had en
older dhling attending the preferred high school. This operated ns a grandfather clause
permitting white students to escape Attacks, and remained In effect through March. 1970.
Taethermore. pro\imity per at was not a legitimate reason for transfer. unless a student
lived more than two miles from the assigned high school: this prevented Negro students
who lived within two miles of Attacks from transferring to other high schools which were
eio..cr to their residences

,Negro students were, nevertheless. based to Negro schools outside their attendance
zones from ractelly mixed areas in at lentt two (11,P

exa:nple. the common boundary between Schools 36 (99.3'% Negro in 1953-541 and
Ca 111 6,. Negro) wig within one biopic of School 86 and some eigl.t to ten hlocks from
Sebeol an. The heundary between Schools 42 1005- Negro) end 44 (1.2', Negro) required
;Negro students to one area south of School 42 to cross a canal, a parkway. and two
railroad tracks to get to School 42 no such impediment stood between this nrei and
School 44. The School 26 (99 6% Negro) common houndary with School 10 (9.7% Negro)
required Negro students in the western one to three blocks of the School 26 zone to cross
five reilrond tracks to get fo School 26 : no such impediment existed hetween this area and
School 10.

School 19 was converted from an ellNecro nnennIghberhood school to an all-white
neonelchborlmod school In September. 197.3, Almost n11 the Negro pupils who had attended
Sch,m, 10 were assigned to Seho I 64. as School 64's attendance zone was redrawn to
111,11;de almo'.t all the Negro students in the area. School 10 served, in 1953 -54, two non-
cont;gnous white areas and was located in neither of them.
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V. Bosun POLICIES, 1954-1968

From the date of Brown I to lie date of this action, the Board continued
the student and faculty assignment policies of the previous era without change.

since 1954, the most notable nonracial characteristic of the school system
has been growth. The total number of elementary pupils rose from 53,352 in
1954-55 to 82,853 in 1967-68, while the number of schools rose from 87 regular
elementary and junior high schools and eight regular high schools in 1954-55 to
113 regular elementary and junior high schools and eleven regular high schools
in 1967-68. This growth caused overcrowding problems in many schools at one
time or another, and the Board had available, and employed, various techniques
to deal with this overcrowding.

Among these techniques were attendance zone boundary changes, the con-
struction of additions, the construction of new schools, the provision of trans-
portation or the adjustment of the existing transportation, alteration in grade
structures, and the location or relocation of special education classes in
elementary schools. Often these techniques were combined; e.g., in the con-
struction of an additional and a simultaneous boundary change to relieve over-
crowding at two contiguous schools.

The defendant Board has constructed numerous additions to schools since
1954 ; more often than not the capacity thus created has been used to promote
segregation. It has built additions at Negro schools and then zoned Negro stu-
dent,: into them from predominantly white schools;" it has built additions at
white schools for white children attending Negro schools; it has generally failed
to reduce overcrowding at schools of one race by assigning students to use
newly built capacity at schools of the opposite race.' The Board has also con-
structed simultaneous additions at contiguous predominantly white and Negro
schools," and has installed portable classrooms at schucls of one race with
no adjustment of boundaries between it and neigLboring schools of the opposite
race.

The Board has also constructed additions to l.rge, predominantly Negro ele-
mentary schools when desegregation would have resulted from adding class-
rooms to nearby, smaller predominantly white schools." These large schools
have often had inadequate sites." Of the four largest elementary schools in
the system, all are more than 90% Negro, and three have had large additions
constructed within the last ten years. For example, an eight classroom addition
was completed at School 41 in January, 1962, when it was 99.5% Negro, and
had a site of 2.7 acres. For the 1970-71 year this school enrolled 1,404 pupils,
99.7% Negro.

An eight classroom addition was completed at School 64 (99.3% Negro) Ir.
September, 1962. Nearby Schools 111 (100% white) and 112 (97.9% white) were
purchased after annexation and opened that same month. The children from
these Itater schools in grades 7 and 8 were transported to School 82 even though
School 64 was closer to most of these pupils.' This continued through the 1965-66
school year. None of these schools other than 64 was more than 4.5% Negro

"For example. the Board. nfter hearing complaints about the number of Negroes at
School 60. completed the construction of twelve classrooms at School 36 (99.9% Negr -)
in September. 1959. and zoned some 180 students. predominantly Negro, from School 60
into School 36. Other students, predominantly white, were assigned to School 60 from
Sebool 76

67In 1954-55 School 37 (100% Negro) was 104 students over capacity; neighboring
School 51 (1007 white) was 74 students over capacity. An eight room addition was com-
pleted at School 37 in February, 1950. No houndnry adjustment was made between 37 and
51. however, and overcrowding at 51 persisted so that by 1958-59, it was 121 students
over capacity (and only 1.7'f Negro). Finally, in September 1960. a six classroom addi-
tion was completed at School 73 and the boundary between School 51 (5.1% Negro) and
School 73 00.7% Negro) was ndjusted so that approximately 75 pupils were sent to
School 73 from 51.

r." For example, in January, 1957. nine classrooms were added to School 64's neighbor,
School 21 ; in August. 1957. six classrooms were added to School .64. In 1956-57 and
1957-58, School 21 was 99.22% and 9R 23% white. and School 64 was 99.08% and 99.77%
Negro. As another example. Schools 27. 29 and 15 are within six blocks of one another.
From 1954 to 1957 eneb received additions of four to eight rooms. At the time of construc-
tion, School 29 was 95.3q Negro. while 27 and 45 were 96.57 and 95 4% wh!te.

r.6 In April. 1961, a survey of elementary principa14 was taken by the Board, requesting a
timeopinion" as to mnximum, ideal, and minhnom school sizes. For a 1{-8 school,
tine median ideal size designated by the ninety principals returning the questionnaire wns
'100 : for a K-6 school. VA

The State Superintendent of Public Instruction us established minimum aereaso
requirements of seven acres for the first 200 students and one am- for each additioual .00studolts.

41 The January. 1967, housing facility study noted that School 82 was "quite crowded
dating those 4 years" that junior high students were transported to 82 from 111 and 112.
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during such years. while 64 was never less than 99.3% Negro. Furtho 7. the
faculty at School $14 was 96.4% Negro in 1965-66; the faculties at 82, 111 and
112 were all white that same year.

The failure to assign white children to Attacks had important consequence4 for
the Indianapolis elementary schools. Negro students who formerly had been re-quired to attend Attacks regardless of residence were now permitted, in some
cases, to attend high schools closer to their homes. Because there was nn off-
setting assignment of whites to Attucks, through the arrangement of optional
zones and nonneighborhood feeder assignments, the Attacks enrollment dropped
substantially during the 1950's while the predominantly white high schools in-creased in enrollment.

Attucks thus had available space during this period, and could, and did, accom-
modate elementary students from overcrowded Negro elementary schools. At
various times since 1954 the following schools, none of which have ever been less
than 96.5% Negro, have been assigned to the Crispus Attucks campus : 63, 17, 23,
24, 40, and 4. Several hundred of these pupils attended school in the Crispus
Attacks building during the 1950's. The assignment of students from these elemen-
tary schools to Attucks should be contrasted with the assignment of other stu-
dents, predominantly white, from nearby elementary schools to Arsenal Technical
High School during this same period.

During the post-1954 period, the Board perpetuated segregation through the use
of optional attendance zones. Specifically, in areas of racially mixed residential
patterns students were given options between predominantly Negro and pre-
dominantly white elementary schools, and where entire elementary districts
covered both Negro and white neighborhoods, graduates were given options be-
tween predominantly Negro and predominantly white high schools.' Students in
Negro elementary schools were given options to Cripus Attucks when other
predominantly white high schools were closer and more accessible. White students
in optional zones almost always attended white schools.

The Board has perpetuated segregation through the construction of new schools.
Specifically, new elementary schools to be attended by students of predominantly
one race have been constructed adjacent to schools attended primarily by students
of the opposite race," new middle schools have been constructed to enroll the
students of one race adjacent to schools attended by students of the opposite race,"
and new high schools have been located and constructed where they have served
predominantly white student populations.'"

The Board has perpetuated segregation by transporting students from over-
crowded schools of one race to schools of the same race rather than to available
nearby schools of the opposite race. In contrast to the current local and national
hullabaloo about bussing, the Board's minutes record no citizen protests to the
bussing of white students to white schools.

The Board has also perpetuated segregation in the assignment of special educa-
tion classes. Specifically, it has maintained predominantly Negro and predomi-
nantly white special education departments at contiguous Negro and white schools
and has shifted special education classes between schools with a resultant in-
crease in segregation,'

s, School 32 was assigned to Shortridge until September, 1952. At that time, when 32
was 52% Negro. it was given an option to Attucks. By September, 1964, when it was 9401,
Negro with a 100% Negro faculty, the option was ended and School 32 was assigned solely
to Attucks Similarly. School 44 was assigned to Shortridge until September, 1955, when
it was 4.1% Negro. At that time it was given an option to George Washington and Attucks
as well as Shortridge. As the pereentsge of Negroes continued to rise, both the Shortridge
and Washington options were dropped and the students were assigned solely to Crispus
Attucks.

64 In March. 1965, n new School 19 building was completed on a site several Works from
the previous School 19. This school was 96 3' white in 1968-69 its attendance zone is still
not justifiable by neighborhood standards, and Its construction insured that School 64
(99.5% Negro in 1965-69) would remain virtually all Negro, ns it in fact has. A newSchool 2 (90.4% white in 1955-59) was completed in October,, 1958. containing twentyclassrooms, while nearby School 40 was all Negro.

64 Of the various t3pes and size, of multidlstrict junior high schools established in the
system sine,. 1954, only one has involved the assignment of Negro majorl.y and white
majority schools to the saw junior high school

tr, The two most recently eonstrneted high schools in the city (.Tehn Marshall and North-
west) have been built On the extreme northeastern and northwestern areas of the city,
Where the Board knew they would serve virtually all-white areas., Both of these schools
have in fact reinforced the growing racial isolation of the inner city.

66 An allNcgro special education department was maintained at Attacks while an into.
grated department was maintained r,( Wood through most of this period since Wood wasestablished in 1953. AllNegro and allwhite departments have coexisted in virtually all-
Negro School 64 and neighboring predominantly white School 21 almost continuously since
September, 1957. Predominantly Negro special education classes exist on the west side atpredominantly Negro Schools 63, 52, and 75, while predominantly white classes are housed
at nearby predominantly white Schools 30 and 16.
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Special education classes often enroll students from a Wider area than the nor-
mal attendance zone. Thus they can be shifted between several schools in that
wider area to relieve overcrowding where necessary. The Board has shifted these
classes in some instances and failed to shift them in other instances, always with
a resulting increase in racial segregation.

During the 1960's the Board adopted a "Shortridge plan" to prevent Shortridge
High School from becoming an all-Negro school. This plan had the immediate
effect of reducing the number of Negro students in Shortridge, many of whom
subsequently attended Attucks. No steps were taken prior to the filing of this
suit, however, to desegregate Crispus Attucks, and an addition to Attucks in
1966 coupled with the effect of the Shortridge plan insured the continuation of
segregation at Attucks."'

Some of the Board's 1954-1968 segregation practices are evident in simple
boundary changes. For example, in 196' -63, School 69 was 57.95% Negro and
School 11, its northern neighbor, was 100% 1. housing facility study in
February, 1963, noted that, with respect to School 69:

"Census figures for the district indicate a slight decrease during the next
five years. The nature of the district is changing considerably, which may cause
a further increase ; however, serious overcrowding is 'not anticipated in this
district in the next five years."

Despite this assessment, the School 69- School 11 boundary was altered three
months later and an all-white area in the School 69 district north of 38th Street
was transferred to all-white School 11." School 69's Negro percentage immediately
rose to 72.9.

According to the evidence, there have been approximately 3.50 boundary changes
in the system since 1954. More than 90% of these promoted segregation.

The results of all of the foregoing policies, coupled with the restrictive hous-
ing policies of the entire Metropolitan Area, are clear : since 1954 the percentage
of Negro students in the system has increased from 20 to 36, and the segregation
has likewise increased. The number of 90% or more Negro schools has risen from
thirteen to twenty-fl:e. In 19i4 -55, 85.9% of the Negro elementary students were
in majority Negro set:nolo in 1968-69, the percentage had risen to 88.2. In 1968-69
Crispus Attucks was 99.8% Negro." Faculty and staff were assigned on a racially
segregated basis, meaning tbat Negro schools had all-Negro, or virtually all-Negro
faculties, and vice versa. In short, nothing really changed during the 1954-1968
period, and the Indianapolis school system on the date this suit was filed remained
segregated by operation of law.,

VI. BOARD POLICIES SINCE MAY 31, 1968

In May, 1968, after the Board received notification of the plaintiff's intention
to file suit if deficiencies were not corrected," it contracted with Indiana Univer-
sity to study elementary school boundaries "for the purpose of determining the
best method of achieving maximum desegregation of all schools under the
neighborhood concept." " A "Special Study Committee" of independent consult-
ants was formed, which issued its report in April, 1969, making no recommenda-
tions for the promotion of integration through boundary changes. The activities
of this Committee may best be characterized as farcical, since according to the
testimony of one of its members, it was not furnished with data as to the racial
composition of the students or faculty at any school.

In February, 1969, the Board requested a study of, and recommendations for,
the desegregation of the Indianapolis schools in a letter to the Office of Education,
i'nited States Department of Health, Education and Welfare (hereinafter
"HEW"). A team of six educators from HEW visited the system for four days in
March, 1969, nd prepared a series of recommendations for both the elementary

4, Because of the small size of the Attucks site (8.4 acres), a waiver bad to be secured
from she State Board of Education. This waiver was ohtained. with the proviso thnt no more
than 2.200 students attend A ttucks ; nevertheless, in 1967-68 Attucks enrolled 2,394 Mil-
dews. 2.393 Negro and one white.

" In n letter to parents in this area. nn Assistant Superintendent justified the boundary
chnnge because of "crowded conditions" nt School (10.

*The first white nttended that school in 1967-98. when one white student wns enrolled.
¶n This was tt "notice letter" under Title IV of the Civil Rights Aet of 1964 ; 42 U.S.C.I 2onn, a.
" The soenlled "neighborhood concept" was not adopted as a formal policy until 1965

end, sus has been demonstrnted. has proved menningleas in practice. Its principnl use is as
slogan for those opposed to busing across racial lines.
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and high schools in the system." These recommendations were presented to the
Board on April 18, 1969. On June 17, 1969, the Board rejected the HEW recom-
mendations, finding that they were not a "satisfactory or workable solution to the
integration problem of the schools. ""

In the same statement rejecting,the HEW recommendations, the Board called
for the appointment of a community-based committee to recommend programs to
improve integration, with the first priority directed toward secondary schools."
The committee was formed and in October, 1969, filed majority and minority re-
ports. The majority recommended the construction of a new Crispus Attueks
(Presumably. although not explicity stated, racially desegregated) and also rec-
ommended free transfers for high school students regardless of assignment.'

Soon after this report. the Superintendent established a staff committee to treat
the problem of the desegregation of Attucks. This committee recommended the
construction of a new Attucks and the phase-out of the present Shortridge and
Attucks. The Board ultimately rejected the proposed phase-out of Shortridge.
but directed the Superintendent to search for a site for the new Attucks ; no new
site has been found.

During the 1970-71 school year, ninth graders assigned to Attucks under a
revised **eeder system (which desegregated this ninth grade class) attended
school at Northwest High School and the Tudor Hall School." Because no site has
been found available for a new Attucks, the defendants plan to assign desegre-
gated freshman and sophomore classes to the present Attueks campus in Septem-
ber, 1971. Grades 11 and 12 will remain virtually i11 Negro. and if this grade-a-
year plan is continued, Attucks will remain partially segregated until September.
1973.

During the 1967-68 school year, the School Board decided to establish a middle
school (to be known as the Forest Manor Middle School) housing grades 6, 7. and
8 and serving an area comprising the attendance zones of Schools 1, 71, and 73,
each of which elementary schools was then, and is now, severely overcrowded.
The building of the Forest Manor Middle School was not begun in 1908. ac
planned, but the project ha wen revived. and the School Board is on the point of
awarding contracts for the ,..onstruction of the Forest Manor Middle School. The
Board's plans for the utilization of this middle school are being reconsidered,
because of plaintiff's objections to its proposed use and location. During the
1970-71 school year the percentage of Negro students at Schools 1, 71, and 78 was
91.4, 92.6, and 69.6. respectively, and the proposed location of the Forest Manor
school is in a predominantly Negro residential area. It 1s apparent that, as mat-
tees stand, the proposed school would tend to perpetuate segregation.

The Board adopted a majority-to-minority transfer provision on June 30. 1970.
For the 1970-71 school year approximately 400 hiph school and 50 elementary
school students transferred under this provision. and at the time of trial 300 stu-
dents had applied for such transfers for the 1971-72 school year."

Since this suit was filed the Board has provided various sehool services on a
nondiscriminatory basis." Transfer policies have been administered so as not to

" Mr. Johrison, the leader of this team, testified that he recognized that time was too
limited to draw a comprehensive pinn : therefore, the recommendations of the team were
threefnld (a) to study the possibility of grade reorganization to desegregate the system :
(h) the submission of a series of specific reorganizations for specific schools to he im-

plemented 1 September. 1969. as examples of methods of desegregation and as an act
of gond Path by the Board one (c) general recommendations for the amelioration of
segreenti; r at Crispin; Attueks.

"How ter. a study of the feasibility of the HEW recommendations undertaken tis the
llonrd had concluded thnt. with respect to the elementary schools. all were tensible except
for an alternnte pinn to desegregate Sehnol R4 and the pinn to desegregate Schools 4a and BR.

74 Speelflenlly, the committee wns to recommend solutions to "the problem presented by
Crispos Attneks High School ns it now exists "

74 The minority recommended enrichment of the edueationnl prngrnm at Attueks and
free choice in higil school student assignment. The committee submitted no further reports,
and did not ennsider elementary school desegregntion.

"The. Tudor Hall School was purehnsed by the flonrd for eyentunl use nil a sneelnl edu-
cation fneility. The State Superintendent objected to more than R50 students being housed
on thnt site so pnrt of the Attueks desegregnted freshman CIRRI WAR assigned to Northwest
High Sehonl,

" Tinder this provision. students inn transfer from ri school in which their rnce fs in a
mnjority to n school in which their rnee is s minority. The transfers lire contingent. under
the terms of the poltey, on the nyallahnlity of apace. and no transportation is provided No
trnrefers are accepted under this provision nfter Peh nol fins been in session two weeks in
September,

7" )m(ing the bite been specinl and ;metal services, lunch programs, lthrnries, and
program to combat dropouts.
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increase segregation. A black history curriculum has been developed. Efforts havebeen made to recruit additional Negro faculty members, and Negro professional
employees have been promoted to responsiblepositions in the central administra-tie office. A resolution adopted December 8, 1970, commits the Board to a pro-gram for the integration of administrative staffs (including the coaching staff) ineach high school.

In October, 1970, the Board entered into a contract with the Wilco of Education,
HEW, under which the latter provided funds for it to employ "advisory special-ists" to prepare desegregation plans and in-service training programs fur thesystem. Two such advisory specialists were eznployed," and pre-sented four plans to the Board on April 1, 1971. Three of these plans treated
only eleven all-black, or virtually all-black schools, while the fourth, and recom-mended plan desegregated every school in the system. On May 25, 1971, the Board
rejected all plans, noting that the trial in this cause was to commence July 12,
1971. It thus appears that the Board, laving taken some steps toward rectifying
its previous failure to comply with Brown II, is unu Ming to proceed further
unless directed to do so by the Court.

VII. EXTERNAL NOBLE:VS FACING THE BOARD

Despite the fact that the Board, through the years, has eonsistently employed
policies and practices causing and maintaining racial segregation in the SchoolSystem under its control, it is only fair to say that various factors not of its ownmaking have contributed to that nsult.

A. CHANGES IN RACIAL CHARACTERISTICS OF SCHOOL CITY

The racial characteristics of the School City changed significantly during the
period 1954 through 1970. The number of Negroes residing in the School Cityincreased rapidly, both absolutely and proportionately to the entire population
of the School City. The number of areas of the School City in which significantly
large groups of Negroes resided increased similarly. The pattern of the change in
the location of black residential areas was one of expansion from the center of
the School City toward its boundaries. While the Negropopulation was increasing
within the School City, the white population within the School City was decreas-
ing rapidly ; and concurrently, the white population in Marion County outside the
School City was increasing rapidly."'

In 1960. the ropulation of Center Township (all of which, except a small part
in Beech Grov, lies within the School City) was 333,351, of which 243,448 (73%)
were white and 84.439 (26.8 %) were Negro ; in 1970, the population of Center
Township had declined to 273,598, of which 160,022 (01.2%) were white and
106,112 (38.8%) were Negro.

In 1960, the population of Marion County excluding Center Township was
364,216, of which 353.659 (97%) were white and 10,473 (2.9%) were Negrc. In
1970, the population of Marion County excluding Center Township was 518.'701. of
which 488,538 (94%) were white and 28,342 (5.4%) were Negro. The data also
show that, whereas 59% of the white population of Marion County lived outside
Center Township in 1900, about 74.5% of that group lived outside Center Town-ship in 1970.

The areas of the Sehool City in which the change in racial composition has been
significant in the last ten year period include :

(1) An area bounded. generally, by 3Sth Street on the North, Arlington Avenue
on the east, 21st Street on the south, and Boulevard Place on the west. The easternpart of this area is often referred to as "the Forest Manor area." The change in
the racial composition throughout the area is reflected in the changes in the racial

72 lloth of these speelsillsts were already employees of the Indianapolis system ; one Waga former prInclnal r whileconsaltanl. who the other was a former teacher and had held anadmIntstro tire position in the erntral ollire.
' Ac frond In Sretton III C. supra. dlgrrIndnatIon agnIngt Negroec In the matter of.hon.incr. enforced or condoned by the City and State has been a major factor In contInIngthe Neer() to a compact central area.
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composition of several of the elementary schools which serve the area, which
changes are shown in the table below :

School No.

l,.-o students (percent of tolal)--- --------
I n 1960-61 I n 1970-71

0.16 91. 4

.. ---... - .. ............- - - ... 0
5.09

32.5
78.7

. 21 32.6
67 44.55

44
99.6
86.1

69 31.31
2 92

92.6
69.6

10.73 99.0
53.61 99.0

(1) 41.7
99 0 29.3

=

(') 93. 4

Not open.

(2) An area hounded on the north by 63d Street (Broad Ripple Avenue), on
the east by the tracks of the Monon Railroad, on the south by 38th Street, and
on the west by the Indianapolis Water Company canal, where ,-milar changes
are shown in the table below

School No.

Negro students (percent of total)-

In 1960-61 In 1970-71

0 8.5
.44 86.1

0 28.1
0 2.2

12.36 53.5

(3) Scattered areas, in each of which the population shift is reflected by a
similar sharp change in the racial composition of elementary school population,
which changes are shown in the table below :

School No.

Negro students (per ant of, total)--------- ----- ---
In 19r0 -61 In 1970-71

38. .. . ......
45.20
38.63
28. 19
24.82

87.3
91.90
98.00
77.50

At the beginning of the 1970-71 school year, the number of students enrolled
in the elementary schools was 79.587. excluding students enrolled in the special
education schools. During the 1970-71 school year, that total enrollment was
reduced to 77,658; the difference of 1,929 between the October and June enroll-
ment totals is the net result of a departure of 2,122 white students from the
elementary schools and an inflow of 193 Negro students to the elententtAry
schools. Of the 110 elementary schools, 13 showed gains, and 81 showed losses,
in the number of white students enrolled during the 1970-71 school year.

B. LOW-RENT IIOUSING PROJECTS

Low-rent housing projects within the School City have significantly affected
the racial composition of the schools. A protect typical of this kind is eon-
structed at the periphery of an established Negro residential area and, for that
reason among others. attracts a Negro occupaney, which is eventually reflected
in the racial composition of the school that serves the area in which the project
is situated.
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Such an effect is to be seen in several elementary schools, including School
67, in which Negroes constituted 4% of the student body in 190S-09 and 30.9%
in 1970-71, owing to the opening of Eagle Creek Village at Tibbs Avenue and
Cossell Road; School 112, in which Negroes constituted 13.7% of the student
body in 1968-69 and 42.9% in 1970-71, owing to the opening of Raymond Villa,
at Raymond Avenue and Perkins Street ; School 71: in which Negroes con-
stitated 10.8% of the student body in 1963-66 and 92.6% in 1970-71, owing to
the opening of Fawthorne Place t t 32nd Street and Emerson Avenue; and School
99, in which there were no Negro students in 1968-69 and in which Negroes con-
stituted 33.9% of the student body at the end of the 1970-71 school year, owing
to the opening of Beechwood Gardens at 30th Stree. and Graham Avenue.

Housing projects of the kind just described not only have racial consequences
for the schools; each of them tends to represent, as well, a demand for a sig-
nificant amount of school space. Eagle Creek Village. Raymond Villa, and Beech-
wood Gardens necessitated additions to Schools 67, 112, and 99, respectively,
each of which cost about $1.300,000. Salem Villago, at 30th Street and Baltimore
Avenue, necessitated the construction of a complete school (School 110). which
has served a virtually all-black student body since it was opened in 1966."

C. NONCOOPERATION OF LOCAL OFFICIALS

Some of the reasons why no new site for Attucks has been acquired are directly
attributable to action or inaction on the part of certain agencies of the civil gov-
ernment of the City of Indian _polls. One possible site is a 54 acre, undeveloped
tract at the southwest corner of the intresection of 38th Street and White River.
Although a part of the land is low, there is more than adequate high ground rot
buildings, and the low grount is protected by a levee. This trac is owned by the
City of Indianapf.lis which could presumably ma. e it avaiinthle to the Sellout
City free tnIder Indiana law,82 or in any event mak.' fae trawler for a nominal
price."' However, the City has declined to consider pa "c, with the 54 acres, on
the ground that it is needed for use as a nursery .A. the Department of Parks
and Recreation. The City's sense of priorities strel es the Court as curious."

Another likely site for the new Attucks was (1( .ermined to be a tract at 30th
Street and Guiou Road, and the Board acool.ed an option to purchase the
tract. It then tiled 1,n application to have the land rezon2o for school use, only
to have its application denied by The Metropolitan D velopraent Connnission
of Marion County, which euserts the right to control the use of all land in
the county, includir ; that proposed to be dedicated for public purposes.

D. LEGISLATIVE ACTION S'SCE 1949

As noted briefly above, the State's long time policy of de jurc segregation
obstensibly ended in 1919 with the pessage of Chapter 186 of the Acts of that
year.' The new policy of the State, as set out in the first section of the Act,
was stated to be as follows

It is hereby declared to be he public policy of the State of Indiana to
provide, furnish, anti make available equal, nonsegregated, nondiscriminatory
educational opportunities and facilities for .;: regardless of race, creed, national
origin, color : sex ; to Provide and furniso schools 9nd common schools
equally open to ale and prohibited and denied to none because of race, creed,
color, or national origin; to reaffirm the principles of our Bill of Rights, Civil
Rights and our Constitution and to provide for the State of Indiana and "-
citizens a uniform democratic system of common and public school education:

", The plaintiff United States of America, which of course sponsors federally supperted
Man ing projects, has suggested a finding that the loco' ions of six of the ten projects opened
in the School City since 1901 have tended to promote integration in those instances. There
fs in.allicient Ividenee to support such a finding.

ArIt. 19r17. Cl a 229. p. 501. as amended:, Burns Ind.Stat.Ann. 53-403, 53-104,C 1971, 5-1S-1-1, 5-18-1-2.
"3'1 he Court estimates that the (*.1st of a school site in an appropriate location, if parOmsed on the open market would run from at least $12,500 to $17,500 per acre.
" in ilfh191011 to tae fact that use of the White River tract as a nursery does nr t appear toits highest 1111t1 host 11-0. it is also instructive to note that the Department has at allablefor nur,r purposes various parts of the 2.650 acre nomres rvoir portion of its virtually1//liel (.10ped Eagle Creek Park Note also that approximately half of the 54 acres wouldmeet Stntc per-pupil madmilin land equirements (Footnote (10, supra),, Waving the balanceavailable for planting to trees and shrubs

Note 50. supra,
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and to abolish, eliminate and prohibit segregated and separate schools or school
districts on the basis of race, creed t,r color; and to eliminate and prohibit
segregation, separation and discrimination on the basis of race, color or creed
in the public kindergartens, common schools, public schools, colleges and uni-
versities of the state."

Note that the State completely anticipated and completely adopted the holding
in Brown I by a full five years. Because of Brown I, moreover, it is impossible
for the State legally to change its professed policy, because that policy has
now assumed the stature of a Constitutional imperative, far above the power
of the State to detract therefrom. With these principles in mind, the Court
xtnines:certain post-1949 legislation enacted by the General Assembly.
Historically, it was well established by the Nauman law of the State that

whenever an incorporated city or town expanded its corporate limits, the school
city or town succeeded to the powers and duties of the township trustee with
respect to the administration of the public schools. In other words, the boun-
daries of a school city and of a civil city were coterminous!' This rule was
reccgilims1 in a 1931 Act, pertaining to the defendant School Board, as follows:.
"In each civil city of this State having more than three hundred thousand
[300.0001 inhabitants there shall be a common school corporation hereinafter
called the 'who'd city' whose duties and powers shall be coextensive with the
corporate boundaries of such civil eity. "" When such Act was amen, ed
in 19715 in order to increase the size of the Board, among other things, slid
provision remainNl unchanged.'''

IIoever. in 1991 the General Assembly crippled this policy by an Act which
provided that, with respect only to Marion County, the extension of the bound-
aries of a civil eity by a civil annexation would work only a prima facie exten-
sion of the boundaries of the school city, ane render such school city extension
:Subject to a separate remonstrance by the losing school corporation." Thus,
for t).r first time, it became possible for the School City of Indianapolis, alone
-among the major school cities of the State, to have jurisdiction over a lesser
territorial area than the corresponding civil city.

Even more grave i I import are Chapters 52 and 173 of the Acts of the 1969
General Assembly. Section 3 of Chapter 52 amended Chapter 186 of the Acts
of 1961 to abolish the concept that the school and civil cities in counties having
a city of the first class' would have coterminous boundaries, and limited the
School City of Indianapolis to enlarging its territory by one of the two methods
authorized in the 1961 Act in addition to automatic prima fade extension on
*enlargement of the civil city : (1) by agreement with the school corpora ',on
losing territory, or (:)) by unilateral annexation by the School City of al. or
part of the territory of another school corporation." Both procedures are subject
to remonstrance. Further, said Section repealed Secti.)n 9 of Chapter 186 of the
Acts of 1961 as to all enlargements of the School City claimed to have been made
pursuant t,' civil city annexations and not yet finally effective. I.e., in cases where
remonstrances and/or court actions were pending against School City ani..xa-
tions pursuant to Section 0 of the 1061 Act, the annexations were simply canceled
by legislative fiat.

Chapter 173 is formally titled the "Consolidated First Class Cities and Coun-
ties Art," and is hereafter referred to by its more name, "Uni-Gov."
This Act purports, in general, to consolidate the civil governments of the former
City of Indianapolis and of Marion County into a unified, metrcpsrlitan, city
government, with certain e:eceptious," which expanded or consolidated city con-
tinues be known as the City of T dianapolis.

4 hoard of School Com'rs v. Center Twp.. 1896. 143 Ind. 391, 42 N.E. 808 ; School Twp.
of Allen v. School Town of Macy. 1887. 109 Ind. 559. 10 N.B. 578: School Town of Leeshorgh
v. Plain School Two., 1877, 86 Ind. 582; State ex rel. Mt. Carmel School Corp. v. Shields,
1877, 50 Ind. 521 : Carson v, State. to UNP of Town of Hanover, 1867, 27 Intl 46.1.

Acts 1931, Ch. 94, 1, p. 291 ; Burns Ind.Stat.Ann. 28-2301 (1948 Repl.). I C.1971,
2o-3 11-1.

Acts 1955, Ch. 123. ii 1, p. 291 , Burns Ind.Stat.Ann. I 28-2301 (1968 Cam. Rupp. t.
K' sets 1961 Ch. 188, If 1, 9, 10 : Burns Ind.Stat.Ann. 28-2338, 28-2346, 28-2347

(19681 Cum.SuPP.). I.C.1971 20-3-14-1, 20-3-14-10.
Indianapolis is the only city of the first class in Indiana.
.lets 1909, Ch. 52, 5 3, p. 57 ; Burns Ind.Stat.Ann. I 28-2346a (Ion Cum. Sapp.).,

LC 1971.20- 3 -14 -9.
Acts ;i169, Ch. 173, p. 357 ; Burns Ind.Stat.Ann. "..1 48-9101-48-9507 (1970 Cum.

Sapp.), I.C.1971. 18-4-1-1 to 18-4-5-4.
'o The cities of Beech Grove and Lawrence ("excluded cities") and the incorporated town

of Speedwny City ("oxelnded town") are permitted to carry on an separate municipal cor-porn thins within the territory of the consolidated city, but the voters of these communities
nre entitled to vote for candidates for the offices of mayor and city-county councilman of
the consolidated city, as well as for the corresponding °Wale of their respective excluded
city or town.
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The Uni-Gov. Act provides expressly that "any school corporation, all or a
part of the territory of which is in the consolidated city or county" shall not be
affected by the Act." Thus Uni-Gov leaves the defendant School City exactly
where it found it: confined to an area in the central part of the consolidated
City of Indianapolis, where it is surrounded by eight township school systems
operating independently within the purportedly unified City, and by two addi-
tional independent school corporations operated by Beech Grove and Speedway
City (hereinafter, in the aggregate, "outside school corporations "). For the 1969-
70 school year these outside school corporations together had 73,205 students
enrolled, of whom 2.6210 were Negro, and together employed 3,037 teachers, of
whom 15, or 0.49%, .. ere Negro.

The outside school corporations compete effectively with the School Board
for teachers. Since the filing of this action, some white teachers employed by
the Board and requested to transfer to integrated schools have declined transfer
and found havens in the outside schools. The outside schools have likewise con-
trila ted to the exodus of white students from the School City by _accepting them
for transfer, on payment of tuition.

Considering the history of segregation of the Negro in Indiana and in Indian-
apolis, the racial complexion of the outside school corporations and of the
adjoining Pountics in the Indianapolis Metropolitan Area, the ongoing flight
to she subarbs by the white population of the School City, and the various
other factors above set out, the effect of the 1901 and 1969 Acts of the General
Assembly referred to in this section may well have been to retard desegregation
and to promote segregation. In other words. under previous Indiana law. which
still applies to all cities except Indianapolis, civil annexation would auto-
matically carry school annexation with it. and the chances of successful re-
monstrance against logical annexation by an expanding municipality, carrying
with it the usual municipal services, would be virt...aliy nil. Under the present
law. if valid, the abilii, of the Board to expand its jurisdiction coterminous with
the consolidated city, or for that matter to expand it at all, is likewise virtually
nil. as a practical matter.

E. THE TIPPING FACTOR

The undisputed evidc-, ,e in this case, agreed to by plaintiff's expert from the
Office of Education, is that when the percentage of Negro pupils in a given
:4( hool approaches 40, more or less, the white exodlis becomes accelerated and
irreversible. Therefore, resegregation rapidly occurs, and the entire central
cure of the involved city develops into a virtually all Negro city within a city
when, as in Indianapolis, the Negro residential area is largely confined to a
portion of the central city in the first place.

During the trial, this Court repeatedly attempted to cause the plaintiff
United States of America to produce statistics from HEW showing compara-
tive racial statistics for the school systems of the larger school cities of the
nati,.n before and after a.. ive desegregation efforts were ?.ommenced. The
Court was advised that no such statistics were available. incomprehensible
as that might seem considering that such Department is the Federal agency
directly concerned with the problem.

However, according to HMV's news release of June 18. 1971, in evidence,
the percentage of Negro students in certain public school systems as of fall,
1970 was as follows (in order according to total pupils in system) c New York
34.5; Chicago 54.8; Detroit 63.8; Philadelphia 60.5; Monster' 35.6; Baltimore
City, Maryland 67.1; Cleveland 57.6; Washington, D.C. 94.6; Memphis 51.5;
St. Louis 65.6; Orleans Parish (New Orleans), Louisiana 69.5; Atlanta 68.7;
Dirr .nghain 54.6: Caddo Parish (Shreveport), Louisiana 49.0; Louisville 48.3;
Richmond, Virginia 64.2; Gary 64.7; and Compton, Cefornia 82.0. In some of
these cities an additional sizable percentage of the student population lcen )ngs
to another minority group which historically has been, and still is subject
to racial discrimination : those with Spanish surnames, presumably of Mexican
or Puerto Rican descent. When these percentages are added, the total minority
rare percentage of pupils in such cities is as follows: New York 60.2; Chicago
6-1.6; Houston 50.0: and Compton, California 91.4. All of these school cities, as
well as others which could be named," appear to be completely beyond hope of
meaningful desegregation, absent some dramatic change in their boundaries.

4 Acts 1969, Ch. 173, f 814, p. 357 ; T ,rns Ind.Stnt.Ann. 1 48-9213 (1970 Cum.Snpp),
I.C.19/1,1R-4-3-14.

as st-augely. the HEW release failed to list Newark, New Jersey, where the combined
minority percentage is known to be at least 70.
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In the absence of HEW statistics to the contrary, the Court infers that de-
segregation efforts have had much to do with the current figures as above
quoted.

The brutal truth as to what may happen when a court and a school board
undertake in good faith to apply across-the-board desegregation in situations
when racial balances reach the tipping point is well illustrated in the rather
poignant opinion of the United States District Court for the Northern District
of Georgia, Atlanta Division. Calhoun et al. v. Cook et al.F. Supp., handed
down on July 28, 1971. Pointing out that Atlanta in 1.901 '-62 was one of the
first major southern cities officially abandoning the dual school system, it
noted that in the ton year interim the valance has shifted from 70%-30%
white to 70%-30% Negro, and that the remaining 30% whites were themselves
confined to two areas. The court declined to order further enforced measures,
as being futile.

VIII. CONCLUSIONS OF LAW

1. This Court has jurisdiction of the parties and the subject matter of this
action under Section 407 of the Civil Rights Act of 1964 (42 U.S.C., § 2000c-6)
and under 28 U.S.C. § 1345.

1;;J 2. Pursuant to the Fourteenth Amendment and Title IV of the Civil Rights
Act of 1964 this Court has jurisciiction to hear and to decide all issues concern-
ing alleged racial discrimination in public education in the Indianapolis School
System, including the defendant Board's policies with respect to assignment and
transfer of students, the allocation of faculty and staff, the location and con-
struction of schools, the transportation of students. and the general educational
structure and process. United States v. School District 151, N.D. III., 1968, 286
F.Supp. 786. aff'd 7 Cir., 1968, 404 F.2d 1125.

[6] 3. The Court having found for the plaintiff that the defendant School
Board was on May 17, 1954, May 31, 1968, and as of the date of trial operating
a segregated school system wherein segregation was imposed and enforced by
operation of law, the law is with the plaintiff. Therefore, the Board is "clearly
charged with the afiinnative duty to take whatever steps might lie nece&gary to
convert to a unitary system in which racial discrimination (will) be eliminated
root and branch." Brown v. Board of Education (Brown II), 349 U.S. 294. 75
S.Ct. 753, 99 LEd. 1083; Green v. County School Board, 1908, 391 U.S. 430, 88
S.Ct. 1689. 20 L.Ed.2d 716.

[7] 4. All provisions of federal, state or local law requiring or pertnitting
racial discrimination in public education must yield to the principle that
discrimination is unconstitutional ; revisions of local laws and regulations and
revision of school districts may be necessary to solve the problem Brown II.

[8. 9] 5. This Court has continuing jurisdiction to make and enforce such
decrees in equity as are necessary to accomplish the above mentioned objective.
Once a right and a violation have been shown, the scope of a district court's
equitable powers to remedy past wrongs is broad, for breadth and flexibility are
inherent in equitable remedies. Swann v. Charlotte-Mecklenburg Bd. of Ed.
("Swann"), 402 U.S. 1.91 S.Ct. 1267, 28 L.Ed.2d 554.

IX, FURTIM PARTIES AND PROCEEDINGS

As noted herein, the percentage of Negro elementary pupils within the School
City reached 37.4 as of the past school year, and was slowly rising. Fortu-
nately, the change has not yet become a rout, and the Court recognizes that a
substantial part of the increase during the past fifteen years has been caused by
immigration from the Southern States, nhich hos Virtually ceased. The Court
is further of the opinion that the white citizens of this community are less likely
than those of certain of the cities listed in part VII hereof to succumb to the
enslavement of unreasoning racial fears, and recognizes that there are many
good reasons for moving to the suburbs whilt have nothing to do with this case.

Nevertheless, it is obvious that something more than a routine, computerized
approach to the problem of desegregation is required of this Court, lest the
tipping point be reached and passed beyond retrieve." This is particularly true
in the light of the dictum in Swann to the effect that "neither school authorities
nor district courts are constitutionally required to make year-by-year adjust-

" The plight of the Negro citizen still striving for equality 352 years after Jamestown.
recalls the familiar words of the Red Queen to Alice : Now here, you see, it takes all the
running you can do. to keep in the same If you want to get somewhere else, you must
run at least twice as last as that !" L. Carrot. Through the Looking.Glass.
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ments of the racial composition of student bodies once the affirmative duty to
desegregate has been accomplished and racial discrimination through official
action is eliminated from the system." Put another way, the easy way out for this
Court and for the Board would be to order a massive "fruit basket" scrambling
of students within the School City during the coming school year, to achieve
exact racial balancing, and then to go on to other things. The Moser to do so is
undoubted. There is just one thing wrong with this simplistic solution: in the
long haul, it won't work.

With due regard for the opinions of the many other courts which have grappled
with the problems here involved, and with full knowledge of the countless hours
of research. heartache. and soul searching which have doubtless gone into them,
this Court is compelled to say that the common characteristic of most of them
is tunnel vision. In interpreting the mandate of Green "to come forward with a
plan that promises realistically to work, and promises realistically to work
now," they have tended to stress the same word stressed by the Supreme Court,
and in doing so have focused exclusively on the school board defendant. If the
school system involved is already at or near the tipping point, nothing is accom-
plished save the unfortunate results noted above in various of our major cities.
As to the Green command, this Court prefers to stress its major thrust promises
realistically to work. (This Court's emphasis.)

Realistically, it is clear that the tipping point/resegregation problem would pale
into insignificance if the Board's jurisdiction were coterminous with that of Uni-
Gov. It would be minimized still further if extended to Lawrence, Beech Grove
and SeeiNay City, and to certain parts of the adjoining counties practically
indistinguishable from the City of Indianapolis. such as the Carmel area of Ham-
ilton County and the Greenwood area of Johnson County. Certain legal questions
immediately spring to mine. which cannot, or at least should not be answered
without the joinder of ade.tional parties to this action.,

Some of these question are as follows
1. Are Chapter 1;46 of Acts of 1961, Chapter 52 of the Acts of 1969. and

Chapter 173 of the Acts of 1969. or any of them, unconstitutional as tending to
cause segregation or to inhibit desegregation of the Indianapolis School System?

2. If the ansm,r to Question 1 is in the affirmative. did passage of the tini-Gov
Act automatically extend the boundaries of the School City coterminous with the
boundaries of the Civil Pity, as provided generally by Indiana law?

3. If both of the foregoing questions are arnmered in the affirmative. are Law-
rence. Beech Grove. and Speedway City presently under the jurisdiction of the
defendant Board, or does Uni-Gov merely have the effect of annexing the eight
township school corporations?

110, 1 ij 4. Regardless of the aiumer to the first three questions, should the
General Assembly, by appropriate legislation, provide for tho creatit a of a metro-

litan school district embracing all of Marion Cotiity. together with all or some
substantial part of the other counties going to comprise the Indianapolis Metro-
politan Statistical Area, in order to purge the State of its role in contributing
to de jure segregation in the Indianapolis School System?"'

5. If the answer to Question 4 is in the affirmative, and the General Assembly
fails to aet within a reasonable Hine. or in a reasonable way, does this Court have
the power to create sue!. t metropolitan school district by judicial decree? `'

Other questions likewise require an answer:
6. Does the Metropolitan Development Commission of Marion County have the

power to deny the School Board its choice of sites for Crispi Attucks or other
new schools? Put another way, does this Court have the power to override such
Commission if it finds that its rulings interfere with desegregation?

7. Does this Court have the power to override rulings of the said Development
Commission or of any other involved agencies with regard to the location of low-
rent housing projects, if it finds that the locations of such projects interfere with
desegregation, or tend to cause resegregation?

The plaintiff ';s ordered to proceed forthwith to prepare and file appropriate
pleadings to secure the joinder herein 113 parties defendant of the necessi.ry
municipal corporations and school corporations which would have an interest

wine State has the undoubted power to abolish, consolidate. eliminate or create new
governmental corporations. Wormer v. City of Indianapolis, 1961,, 242 Inc. 253, 177 N.E.
ed 34

11 Is there. for example an ahalogy bet.,een the power of the Court In desegrehntion
and the power of the Court In causes involving legislative or congressional rt listrieting,
both whirl, Ne out of the equal protection clause of the Fourteenth Amendment ? cf.
Bober v. Can- U.S. 180 82 S. Ct. 601, 7 L. Ed. 2d 663: Reynolds v. Sims, 377 U.S. 533,
44 S. Ct. 1302, I,. Ed. 2d 506.

so- 449 -pt. 2 -- 4
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in questions 1-5, inclusive, and to seek such relief as to the plaintiff seems
justified. The defendant is ordered to proceed similiarly as to those agencies
which would appear to have an interest in questions 6 and 7, joining them as
third party defendants. Because of the interest of the State of Indiana in the
constitutionality of its laws, its Attorney General should also be served by the
P.aintiff.

Nothing herein should be construed as limiting the parties to consideration
of the seven questicils above suggested. Other questions may well occur to them
which would involve additional parties, and if sc they should feel free to pro-
ceed accordingly and to seek whatever relief seems appropriate.

Further, it may be that the o:iinions herein expressed, the questions herein
propounded, and the orders herein made will cause individuals or bodies politic
to desire to intervene herein. Petitions 1,fr intervention will be given careful
consideration.

X. ORDER OF THE COURT

Finally, what is to be done pending decision of the questions above set out?
The order of the Court in this regard is as follows:

It is hereby ordered that the defendants, their successors in office, officers.
agents, employees and all those in active concert or participation with them,
are permanently enjoined from discriminating on the basis of race in the opera-
tion of the Indianapolis School System.

It is further ordered that the defendants take, at a minimum, the following
specified actions to fulfill their affirmative duty to achieve a nondiscriminatory
school system:

(1) Immediately take steps to assign faculty and staff so that no school is
racially identifiable from the racial composition of its faculty or staff. Man-
datory assignments or reassignments are to be made if necessary, and the
assignments to achieve full desegregation will be made prior to or with the
opening of schools in September, 1971. This Court further notes that the evi-
dence adduced in this cause shows that, in faculty and staff reassignment here-
tofore effected, these reassignments have tended to result in more experienced
Negro faculty and staff being transferred and/or assigned to schools attended
predominantly by white students and more inexperienced white faculty and
staff being transferred and/or assigned to schools attended predominantly by
Negro students. Defendants should, accordingly, redress or tend to redress this
situation in making whatever assignments or reassignments that are necessary
to comply with this order.

(2) Immediately continue with their plans to desegregate and relocate Cris-
pus Attueks High School.

(31 Immediately amend the "majority-to-minority" transfer policy to con-
form to the requirements enunciated by the Supreme Court in Swann, so that
such transfers are not to be dependent upon availability of space in the receiv-
ing school and so that transportation will be provided, upon request, to stu-
dents making such transfers. Provided, tqwever, that the Board may request
authority to designate the transferee school or schools in the event that extreme
diffusion of requests presents practical problems of transportation, or in the
event that extreme concentration of requests threatens the racial stability of
a given school, i.e., the tipping point factor.

(4) Immediately give all possible publicity to students and parents of stu-
dents who may be eligible for transfer under (3), regarding the new policy.

(5) Immediately attempt to negotiate with the outside school corporations
for possible transfer of minority race students to such outside schools, includ-
ing high schools, for the coming school year."

id) Immediately resurvey the probable racial make-up of all schools for the
1971-72 school year, and take appropriate .ction to prevent schools, including
high schools, now having a reasonable white-black ratio from 'eaching the
tipping point. Transportation of students into or out of such schools shall be
resorted to as recuired.'"

t', If the out.ide school coroorations have the capacity to accept transfer of white
students. they once the capacity to necept minority rice students. Further, the Board has
available many portable elnssrooms and could, with a little imagination. "lend-lease"
teaehern, if necessiiry.

This Court re-ords the outcry made in some qunrters against "bussing" as ridiculers,
in this age of the sidomobile. Nicol students in the ()aside school ccuporations have been
bussed for yenrs. with never a cc plaint ngainst bussing per se. Students required to be voof
bussed could he required to walk to their former schools for ease of pick-up and speed in
delivery.
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7I Immediately cease and desist from going forward with construction of the
Fore, t Manor School until the Court hears further evidence on this subject.'

is recognized that the orders thus far made will not result in significant
di segregation of majority-black schools immediately, unless the voluntary trans-
fer and outside school corporation transfer policies are unusually successful. It is
also retol.mized that mandatory transfers to maintain ..tabi lity pursuant to
paragraph (6) may largely involve Negro students. as is certain with rtrd
to transfers to the outside school corporations. Neither of these facts seems
"fan.- in a theoretical sense, and have caused the Court a gre.tt deal of concern.

r. there is :t limit to what can be accomplished at one time. and final
plans cannot be made until answers are found to the seven legal questions poc.ed.
Determination of such questions will be expedited to the utmost degree consist-
ent with due proces

Meanwhile, the defendants are directed to file, on or before September 3. nil.
the pia ::s they propose for the 1971-72 school year pursuant to the within older
and on their own initiative, with the usual copins to counsel and a miens curiae,
who have the right to object thereto) and/or to make their own suggestions
within n (1.:ys thereafter. Such plans shall inuude their current propo-.als re-
garding the ite of and assignment of pupils to the proposed Forest Manor

Nolte Sbool,
It : finally oonsidered and adjudged that the defendant School Board pay the

coos of t his action.

Chainnan CELL En. Our next witness is Mr. Karry Golden. edit or,
Co rolina Israelite, Charlotte, N.C.

Mr. Golden, your excellent reputation has preceded you. We all have
heel; entertained by your writings, and we expect that we will !ret
one worthwhile testimony from you consistent with your philosopliv
that is always contained behind the humorous stories that you have
given us.

'STATEMENT OF HARRY GOLDEN, EDITOR, CAROLINA ISRAELITE,
CHARLOTTE, N,C.

Mr., Gor.nEs. Thank you very much, Mr. Celler.
The House Joint Resolution 620 proposing amendment to the Con-

stitution with respect to transportation and assisnment of public
school pupils should really be known as the back to the Jim Crov
amendment.

Busing is not the issue at all. Segregation is the issue. Busing is a
fact of life. For example, in Charlotte, N.C., where the Concerned
Parents Association has crert.d a mass psychosis concerning busing.
three out of every five in North Carolina were riding buses
to school every day for years, and no one protested.

For years, hunareds of Negro pupils were bused past the white
schools to their segregated Negro school and no one protested. So
the issue is not whether the purils would be bused but which schools
they would attend.

The fear of busing has taken the place of "Do you want your sister
to marry a Negro?'

The courts did not order busing. They ordered only complete de-
segregation and left it up to the local school boards to effect this
result.

The interesting aspect about busing is that folks who are against
it always start their argument with, 141 am not a racist, but * * *."
The simple truth they cannot utter is that they do not want their chil-
dren in schodl with black children.
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Hundreds and hundreds of private schools have been established
ithroughout the South, a bitter irony because there was a time when it

was the blacks who went to private schools and the whites went to
the free public schools.

There are literally thousands of Negro teachers and clergymen to-
day, those over 50 years of age, who never spent a single day in a tax-
supported school. There were hundreds of private schools through-
out the South, each of them under the arspices of a local church. sup-
ported by the pennies of sharecroppers and domestics. The white su-
periors were going to the free though segregated public schools, and
the Negro inferiors %vere going to the private schools because the seg-
regated black public schools were no schools at, all.

We must remember that the black man never challenged "separate."
but only "ecptal." While Earl Warren was :.till Governor of Califor-
nia, it was th2 Kentuckian Chief Justice Fred Vinson who set the di-
rection for the revolution of the American Negro. While the Negro
sued for "equal" in the Sweatt and 3lcLaurin cases, the Vinson Court
said "separate" ;tself was inherently "unequal," therefore unconstitu-
tional.

The Vinson court decided that the Negro law school in Texas was
not (equal to the iaw school of the University of Texas. not because of
its facilities but because the reputation of the faculty was unequal :
the -baits of the aluoti was uneqnal; the prestige of the uniyer-,ity
the size of its libeary, and the ability to communicate with other -tut-
(kilts. all were unequal.

But most important of all, the Negro law students were 'wing den I

the right to commuiente %yin' other students.
We are what we are because of the classmates we had in school. We

copy patterns of behavior and speech from our classniat'".
The Jews were in the ghettoes of Europe for over a thou-and yeti s.

and they survived, even produced some Talmudists and Biblical
scholars.

But it was only after the walls of the ghetto came down and they
had an opportunity to (exchange ideas with the people around them,
that they produced Mendelssohn and Heine. and Disraeli and Braualeis
and Einstein and Jonas Salk.

But the resistance continues. not only in the Deep South but in our
large cities. It continues only because we feel we need a rate system.
"In the North," says the Negro, "the vhite man says, 'Go as high as
you can but don't. come close'; in the South the white man says. 'Conic
as close as you can but dor 't go up.' "

Proust notes in "Remembrance of Things Past," that : "The hatred
of Captain Dreyfugs opened the door:- of the aristocrats to the hour-
geoise--I'm not a letter carrier, I'm an anti-Dreyfus,ard."

Of course, it. is better to be an aristocratic white man than a mill-
hand or a letter carrier. But the milllund and the letter carrier have
this in commqn with the Southern aristocrats. all are better than the
black man. Even the Southern "boardinghouse" aristocrat is better
than the black man. And hating that schoolbus makes the poor white
a plantation owner retroactively.

What, is the solution? Law is the solution, The South has overcome
much more volatile controversies than busing. I remember a SoutLern
Goveaor warning that,: "Blood will flow in the streets it the schools
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were desegregated." The schools aro desegregated and no blood has
flooded the streets.

The resistance of the sit-ins of early 1960 was more severe than bus-
ing. But it was accepted.

And the law, the courts did it. In all the veers since the 1954
Supreme Court decision, there hasn't been a single solitary voluntary
act on the part of a single Southerner.

At no time did a Southern Governor, mayor, member of the city
council get up and announce that tomorrow we'll desegregate the
swimming pool, for instance. Not a single, solitary voluntary act. It all
came about through law. Law doesn't change the hearts of men, but
it changes their practices. Morals follow the law.

Another controversy centers on Joint Resolution 191 which the
Congress may soon pass. This resolution revises the first. amen,dinent
to the Constitution and provides for "voluntary prayers" in the school
room.

It has caused much concern, not only among constitutional lawyers
who fear the resolution is so loosely morded as to pose a real danger
to the freedom of religion section in that honored and revered docu-
ment. but to ministers, too.

Many clergymen have argued that this proposed amendment was a
buckpassing instrument, a way of relieving the American Christian
parent of any guilt engendered because the family ignores prayer.

Consider busing, another of the crucial issues of the day. The folks
in the nice places don't want their children bused and the courts do.

Why not amend the Constitution to permit prayers on the bus in-
stead of the classroom?

We could have praying buses and nonpraying buses. The constitu-
tional lawyers will be happy and the Innusters, because religion will
not be invading the classroom, it will be invading the highways
where it can do most goodand the intransigent parents will of course
commit their kiddies to the buses because the kiddies will get a longer
time to pray.

For the life of me I cannot see what is wrong with this plan, it is not
only gradual enough to satisfy Southerners, but it will reinvigorate the
parishes.

Chairman CELLER. I would like to get your views an Disraeli's ac-
complishments and Einstein's accomplishments. They went to separate
schools, yet they attained greatness. Why was. that?

Mr. GOLDEN. They went to separate schools.
Chairman CELLER. It wasn't the separate schools that caused their

greatness. It was their innate genius, I suppose. But was it helped
by their being in separate schools?

Mr. GOLDEN. No, it wasn't helped.
Chairman CELLER. What is the basis for it?
Mr: GOLDEN. The complete integration of the society, the English

society. That was the thing that did it. The complete integration.
Chairman emi.Eit. Would they have achieved even greater distinc-

tion had there been equality of schoolint
Mr. GOLDEN. Probably. Although the English society was completely

integrated as far as Thsraeli was concerned. He had communication
with miners. with sheepherders in Hebrides and he had communica-
tion with the entire society and this is what does it.
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Chairman CELLED. Suppose the Negro, unlike the Jew, had no long
lii:,tou of study which has been inbred in Jews for centiries. Could
ti ley have undertaken to study even though they had to do it prig ately
or in secret?

Mr. GOLDEN. The Jew caine from an urban society. The early Chri,-
cian church put them in the ghetto as punishment. 'They didn't realize
they were giving it jut a 150-year start on how to live in the 20th
century.

Mr. ZELENKO. Proponents of the constitutional amendment say that
present efforts to de,,e,zregate schools by transporting pupils' tend to
reinforce a feeling of racial superiority in w..ites; tend to demean
blacks, and tend to he patrionizing and condescending to blacks. For
these reasons it is asserted that such efforts should not be encouraged.

Mr. GOLDEN. I don't believe that at all, sir.
Mr. ZELENKO. Why not?
Mr. GOLDEN. I have vast communication with the black people of

America and they are all for integration at busing except a small
minority. But this minority always exists because the homogeneous
society is a fortress as much as it is a prison. When Jews left the
ghetto's there were rabbis who were against it. They said we will lose
our religion if we integrate with the rest of the civilization. But inte-
grate they did and this is what did it for them.

Mr. ZELENKO. It is also asserted, Mr. Golden, that if it was wrong
to assign children on the basis of race to segregate them, it is also
wrong to assign children on the basis of race to desegregate them.

Do you have any reaction to that assertion?
Mr. Gomm We are not segregating the races at all with busing.
Mr. ZELENR-o. But the charge is made that if it was wrong before

1954 to assign student., on the bas;- of race to segregate them. it is
also morally reprehensible to assign on the basis of race even if your
announced goal is to desegregate those students.

Do you have any comment to that charge?
Mr. GOLDEN. I don't think it is a charge at all. I think it is begging

tho issue.
Chairman CELLED. Would you say that most of the people, not all,

but most of the people who are opposed to busing are in favor of so-
called separate but equal schools?

Mr. GOLDEN. I think so.
Chairman CELLED. Would you say that most of the peop: who are

opposed to lmina. are opposed to integration ?
lir. GOLDEN. That is right.
Chairman CELLED. Would you say that most of the people who are

opposed to busing fire opposed to mixture of races?
Mr. GOLDEN. That is right.
Chairman CEMER. And that. as Dr. Hesburgh says, it all depends

on what happens at the end of the bus Ade.
Mr. Got DEN. That is right.
Chairman CELLED. Any other questions?
We are, very grateful to you, Mr. Golden.
Thank you very much.
Mr. GOLDEN. Thank you.
Chairman CELLED. Our n Id witness is Mrs. Richard P. Holmes,

president, City Council of Parent-Teacher Ascociation. Richardson,
Tex.
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STATEMENT OF MRS. RICHARD P. HOLMES, PRESIDENT, CITY
COUNCIL OF PARENT-TEACHER ASSOCIATION, RICHARDSON,
TEX.

Mrs. Homurs. Mr. Chairman, I wish to thank you and the members
of the committee for the opportunity of presenting my views con-
cerning House Joint Resolution 620.

As you are undoubtedly aware, I speak as a representative of the
PTA but more particularly as a parent and I believe that my views are
in agreement with the views of the vast majority of parents of this
Nation.

In order that you might understand my position in regard to pupil
assignment and the possible transportation of pupils, I wish to explain
my understanding of parent-school relationships.

Man, like all other members of the animal species, has the respon-
sibility of the rearing of offspring,. It was determined early in the
history of this country that each individual could not perform the
parental responsibility of education and/or training necessary in the
even then complex society in which this country developed.

The formation of free public schools was the outcome of this deci-
sion. I believe that the free public schools of this Nation have had
more influence in the development of the highest standard of living
that the world has ever known than any other one factor. As I believe
that the schools operate as an extension of a parental function. I also
believe that the farther apart the school and the parent are moved, the
more difficult it is to manitain the relationship between parent and
school that is necessary in order that each pupil develop to his fullest
potential.

I am aware that 'ou gentlemen are much more familiar with the
Constitution of the United States than I am, but as a parent I find
free public education three places in the Constitution 'first, i. r' e
promote the general welfare clause of the preamble; secondly,iA, Llie
10th amendment wherein those powers not delegated by the Consti-
tution to the U.S. Government, are reserved to the States or the
peoph,; and in the equal protection clause of the 14th amendment,
I believe,, as stated before, that the free public schools 1- ive certainly
promoted the general welfare.

Second, I believe fiat lows passed by the legislative processes and
applicable court rulings *nave certainly upheld the contention that
free public education is reserved foi the States and the people as long
as other constitutional laws are not. violated.

am in agreement with the findings of Brown versus Board of
Education that in dfect ruled that separate but equal schools did not
meet the equal protection clause of the Constitution, and I also find
it equally difficult to believe that the equal protection clause would
allow any assignment of a ipil to a school based on color. race, or
national origin.

Mo-e specifically, I respectfully submit t 'le following facts and/or
opinions as a parent concerning the effect of arbitrary assignment of
pupils on the basis of race, color, or national origin.

One of the objects of the PTA is to bring into closer relation the
home and the school that parents and teachers may cooperate intelli-
gently in the training of the child. It will prove very difficrl., for
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parent-teacher associations to pursue a course that will bring into a
closer relationship the school and the home if the children must be
transported great distances.

Many parents could not make the effort necessary to actively par-
ticipate in the activities of parent-teacher groups if they had to drive
great dist. aces to a child's school, and the effectiveness of our or-
ganization. even the organization itself, would cease to exist. This
difficulty world be compounded if oil: had more than one child in
school. and there might be instances where a parent could have chil-
dren in three separate schools, each widely scattered across a city.

My school district could conceivably find itself in a consolidation
situation similar to the case in Richmond, Va. All the districts situated
in Dallas County, Tex., encompass approximately 933.09 square miles
while our own district is made up of .only 38.52 square miles. In a
relatively small district of 38.52 square miles it would not be too diffi-
cult to ask a neighbor to pick up a sick child if the mother was at work.
One could not ask a neighbor to drive across a busy city to pick up a
child.

The emotional needs of children and youth must also be considered.
The artificial separation of people based solely on their race is wrong in
schools or otherwise. The current trend of sending minority children
to white schools even across school district lines accomplishes little but
ill will.

It reinforces in white Caildren any racial superiority feelings they
may have, and it says to the minority children they are somehow im-
proved by the presence of white schoolmates. Add to these thoughts the
emotional impact of a child being stranded on some school ground be-
cause of having missed a bus and the fear that a child in a distant
school could receive a serious injury that might require emergency sur-
gery, and you have a few of the reasons that lead to further hostilities.

When children must travel long distances to school, they have much
less time to relax or play after school. They also do not have the experi-
ewe of playing with the children with whom they attend school after
the school day is over so their companionship must be limited to the
children in their own neighborhoods anyway.

The transportation of students long distances during peak traffic
hours on busy city streets is also hazardous, particularly during periods
of inclement weather. A child attending a school in our community is
within safe walking distance of that school at tl... elementary level.
This also means that in addition to fewer traffic hazards, they have
more time to sleep and do homework, and they participate in any activ-
ities that involve after-school time.

While extracurricular activities may not appear important to some
persons, it has been an established thought that the well-developed
individual has much to contribute to society; therefore, what happens
in the molding and development of young people when they are de-
prived of many of the activities such as choral music, band rehearsals,
drama activities, other club activities, or reporting for the school
newspaper, serving m yearbook str ffs? Students who must be trans-
ported by buses cainot participate in these activities unless a parent
can transport them. This is certainly not always feasible therefore,
experiences are confined to classroom activities.
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In the meantime, where is quality education for all children and
youth ? The money spent for transporting students could well be spent
on the development of programs and the hiring of gifted and dedi-
cated teachers to improve the lot of the impoverished and deprived
child, whether it be black, brown, or white.

Costly new innovations in disadvantaged neighborhood schools
would be a .ouch better way of improving the educational capabili-
ties of children in disadvantaged areas. An experiment in remedial
reading was conducted in New York City some years ago, and when
it was really supported, ghetto third-graders were reading at a level
equal to the national average. Imagine what could be done in those
learning centers if the parents could be brought in for special classes
and for learning experiences with their children that would help them
develop a sense of pride and well-being.

The PTA is a totally integrated group dedicated to the cause of
improving the educational advantages of all children. We are not
opposed to total desegregation but we are opposed to the idea that
minority children can only be improved educationally by exposure to,
or the presence of white, children in the classroom.

We believe that the schools are being used to b ig about social
changes in a social order that began 100 or more years ago, and we be-
lieve that the school children are being victimized if the quality of
education for all children is not the primary goal.

We do realize the necessity for educational reform to prepare
children and young people for productive and rewarding lives, but
we do not believe that the indescriminate transporting of children to
fulfill a numerical balance is the way. In November 1971, the voting
body of the Texas PTA, representing some 600,000 memberships in
Texas, debated and passed a resolution that pledged support to the
necessity of a constitutional amendment against the indescriminate
transporting of students.

It would appear that open housing and improvements in the edu-
cational programs would be better solutions to the inequities in our
existing educational system rather than the forced long-range trans-

cation of students across cities, across counties, and acrosf school
district boundaries.

It is *or these reasons, and not objections to integration. that we
strongly support the Lent amendment.

Chairman CELLE% I noticed on the last page of your statement you
say :,"We are not opposed to total desegregation."

Are you opposed to some desegregation but not total desegregation?
Mrs. IImmEs. No, I think that this was left in,. sic. Chairman. to

emphasize the fact that we do not want the dual F hoot system. This
is not what we want. We believe that everyone shuuld have an equal
opportunity for a good education.

Chairman CELLER. The statement is
We are not opposed to total desegregation, but we are opposed to the idea

that minority children can only be improved edvcationally by exposure to
or presence of white children in their classroom.

What does that mean ?
Mrs. HorztEs. Let me explain this to you, Mr. Collor.
The neighborhood school concept is the point that could answer this.

In areas where minority groups still live predominantly, you could
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have schools that have minority students with perhaps a few white
children sprinkled in. In those scHols you would certainly hope to
find completely dedicated teachers of all races if they were available.

Does that answer your question, Mr. Chairman?
Chairman CELLER. You are agreeable to the so-called Brown deci-

sion I understand?
Mrs. HoLmEs. Yes, we are not opposed to a unitary school system.
Chairman CELLER. What is your understanding of the Brown

deci: on
Mrs. Hol:stEs. Not having a legal mind, but just having the knowl-

edge of what we have read, I think it would be necessary for me to
conclude that you would have to consider the areas where this would
apply.. This in my own community would not be as applicable as it
would in some others where we have a community that is made up
primarily of white people because of the fact that the minority people
have not moved in as readily. They are beginning to. I think that
you dqn't improve or malre equal education simply on the basis of
racial mixture. There are other factors necessary for the improve-
ment of educational opportunities for all people.

Chairman CELLER. Would you say that in your city you are earry-
mg out the spirit of the Brow? decision?

Mrs. HOLMES. We are under a court ordered plan whereby the
neighborhood school concept on the elementary level was left to us.
We have one school that is made up predominantly of black children,
They have a predominantly white faculty in that school. The neigh-
borhood is an isolated a1 "a bound by a busy freeway, a railroad track,
and an industrial complex and the people in that neighborhood would
like very much to keep that school and they do not want their younger
children bused out and they do not believe that we should want our
children bused in.

This has been a situation that has 'vorked beautifully. We cooper-
ate with the people in that area Ind we work with them but we do
have the neighborhood school concept in our own school district.

The junior high and senior high students are sent to the junior
and senior high schools in them areas and we are operating under
this plan.

Chairman CELLER. Are there any questions?
Mr. BROOKS. Mr. Chairman, I would like to say we want to welcome

you here, Mrs. Holmes, and we appreciate your contribution to the
testimony. You were very gracious to come up and testi y.

Mrs. HOLMES. Thankyou,Mr. Brooks.
Mr. MCCLORY. Mr. Chairman I want to observe that you have pro-

vided a very B' .minating statement, very frank and forthright. I in-
privet your view of the crux of the problem as being the distance and
the time involved in busing. You indicate thf.,, difficulty that parents

have in participating in activities with teachers and students and that
the parental involvement is made difficult when the school is a long dis-
tance away.

I am wondering whether we might not have an adequate answer
to the problem that you pose by a legislative approach which would
place same limit on time or distance in transporting a child from tilt,
home to school ? Would that satisfy the main part of the problem?
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Mrs. HOLMES. It would certainly be my opinion that any workable
solution through the legislative process would be acceptable. As pointed
out in the testimony, my own school district is faced with a possible
court decision that would involve consolidation of the countrywide
school district. So this of course is the major concern of our area now.

Mr. Mc Choay. You are really not concerned about some plan that
would integrate children or desegregate them from schools they are
attending now providing that there would not be too great distances
for the children to travel ?

Mrs. HOLMES. This would be the major objection and certainly at
the elementary level, when the children are within walking distance
of school, a mother doesn't have to worry about what is going to
happen to them on the way because our system is set up in such a
manner.

Mr. Mc CwaY. Thank you.
Chairman CELLER. Thank you very much, Mrs. Holmes.
You have been a very enlightening witness and you are a gracious

lady.
Mrs. HOLMES. Thank you for the privilege of being here.
Chairman CELLER. The next witness is Mrs. Edna Wade, president,

Unified Concerned Citizens of Alabama, Mobile.

STATEMENT OF MRS. EDNA WADE, PRESIDENT, UNIFIED
CONCERNED CITIZENS OF ALABAMA, INC., MOBILE

Mrs. WADE. Mr. Chairman, before I give my opening statement I
would like to issue a very special thanks to three people that work with
the Judiciary Committee, that being Mr. Zelenko, Mr. Hoffman, and
Mr. Vance. They have been most gracious to me for the past 2 weeks
and I appreciate it.

Mr. Chairman and members of the committee, I am Edna Wade,
president of the Unified Concerned Citizens of Alabama. I live in
Mobile and am the mother of three wonderful children.

On behalf of the many concerned citizens of Alabama, I extend our
thanks and sincere appreciation for the privilege of appearing before
this committee.

For 2 weeks I have heard the testimony of many distinguished and
learned people. I have followed their testimony with keen interest, and
heard charges of emotional hysteria, but, gentlemen, it is much easier
to stand on the outside looking in and make so-called rational
statements.

I am not a distinguis-hed or learned lawyer, but a simple layman who
can speak from the voice of experience. All my life I have been taught
that 'experience is the best teacher." Therefore, I respectfully submit
the following testimony.

I am here in support of House Joint Resolution 620, Steed-Lent
amendment. Among the developments in law and government during
this century, none more completely defies human reasoning than the
position of our Federal Government regarding public schools.

In the famous BrO'IM case. 18 years ago, the Supreme Court ruled
that the U.S. Constitution did not permit forcible separation of chil-
dren in public schools on the basis of race. Now the Supreme Court
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holds that the Constitution requires forcible mixing of children in pub-
lic schools on the basis of race.

It was to be supposed that what the Supreme Court meant in 1954
was that assigning children to public schools was not to be affected by
race, or shaped according to race. indeed, in my opinion that is what
the Court said. It decided that the public schools should be operated
"on a non - racial basis."

Yet the command of the same high court is now exactly the opposite.
It decrees that children shall be excluded from schools because of their
race and shall be assigned to schools because of their race, and moved
around among the schools according to their race. It directs that race
shall be a controlling factor. Its mandate, now is that schools shall be
operated on a racial basis.

In determining what school a child shall be required to attend,
school authorities must first. look to the color of his skin and that shall
prevail over other considerations whatsoever.

To the best of my simple ability in law and government of our
Nation, there has never arisen a more monumental inconsistency than
this.

Moreover this inconsistency deprives the individual of fundamental
liberty.

Thus, American children are today herded here and there by their
government, according to race, all considerations of personal liberty to
the contrary notwithstanding. What started out 18 years ago as a
guarantee of freedom without regard to race has become transformed
into a vast governmental compulsion based solely on ram.

The deepest irony of this regime is that it is claimed to be required
and compelled by our Constitution. It seems incredible that the Su-
preme Court should interpret our very charter of freedom as a docu-
ment which deprives people of freedom and on the grounds of race
alone.

Against such interpretation it would appear that the only sure
remedy is to write into the Constitution an explicit provision to the
contrarysuch as House Joint Resolution 620.

We have heard testimony about school zones in the shape of pie
wedges. I really don't know exactly what zones this referred to. but
our zones may be pie shaped but the pie is splattered over the map.

For example, gentlemen, before you. you see copies of the elementary
section of the metropolitan area of Mobile County. Here you will see
a little A, B, C, D, E, and F sections, with the D section here being
bused to way over here, with the F section here being bused clear here,
with these children over here being bused out here.

Mr. ZELENKO. Excuse me, for the benefit of members of the sub-
committee, and for the record, can you indicate the respective
distances?

Mrs. WADE. Yes, sir, I can. I would like to give you a better examp!e
on the next map of the distances though. The next map of course shows
the same areas but with different schools because they are middle
schools.

In this school here, as you saw on the previous map. which was
loeated here and that was an 8-mile school.

Mr. ZELENKO. Could you identify the area?
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Mrs. WADE. The area here is called the Trinity Garden area. Here
the other school which services this portion was an 8-mile school.
This school also in the past, gentlemen, has serviced the rural sector
of our county. Understand these maps represent only the metropolitan
portion of Mobile County school district. These children are still com-
pelled to go to this school for grade 6 through S because this is a school
that still resides within their district. These children live many many
miles and were originally brought into 8 -mile school because it was
the closest school available to them.

These children now are bused. If you bring the bus straight down
with no regard at all for bus routes, so forth and so on, which I am
sure we are all familiar with, but if you bring them down straight
down Highway 45 which is the major thoroughfare servicing this area,
i bey will be bused a total of 25 miles one way.

'These other children that you saw over in area to be bused down
here, as vou can see, involves quite a number of miles.

Mr. 1-tuxo.vrE. Could you name the district so when we look at the
111;1) we can find it ?

Mrs. 'WADE. I would like to leave the map. I have three maps. I have
all three maps of our school system and I would like to leave the maps
with the committee.

Mr. JAcons. Give us your best guess of the distance between the
middle area you pointed to and the area you pointed to down here.

Mrs. WADE. This here would be approximately in the neighborhood
of 15 to 20 miles one way.,

Mr. J.wons. Thank you.
Mrs. WADE. And I would like to submit these maps to the committee

for further study.
Chairman CELLI:R. Those will be accepted for the files.
Mrs. WADE. Thank you.
The third map which I did not show includes the high schools,

gentlemen.
It has been the cry of proponents of busing that children were bused

plIsi schools with grades for them. This certainly should not be, Mr.
Chairman, but it is in fact still being done just for so-called mathe-
matical racial balance. Children who live across the street from the
school are no longer allowed to attend that school because their skin is
either white or black.

Forced busing has caused many good schools throughout our State
to be closed., In Alabama alone, by January 26, 1970, school properties
valued in excess of $100 million were closed or abandoned by orders
of Federal courts. Gentlemen, this is a conservative figure and we have
experienced the closing of even more schools since then.

At this time I would like to submit the Congressional Record of
January 26, 1970, and in it is a statement of Senator Allen from the
State of Alabama.

Chairman CELLER. That will be accepted.
(The statement in the Record referred to follows :)

(From the Congressional Record, Jan. 26, 10701

Mr. ALLEN. Mr. President, I ask unanimous consent that I be permitted to pro-
ceed for 15 minutes.

The PRESIDING OFFICER. Without objection, it is so ordered.
Mr. ALLEN. Mr. President. I am proud to sponsor jointly with the able and dis-

tinguishml Senator from Mississippi (Mr. Eastland) two bills, both of which
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are recommended by considerations of simple justice. The first bill provides for
compensating State and local authorities for replacement cost of hundreds of
schools which have been closed throughout the Nation primarily on the initia-
tive of U.S. courts and Federal agencies. The second bill removes a court im-
posed, punitive, and discriminatory impediment placed on donations to private
schools.

Mr. President, with reference to the first mentioned bill, conservative esti-
mates indicate that school properties in Alhambra valued in excess of $100 mil-
lion have been closed or abandoned by orders of Federal courts

We do not know the total value of similar properties lost to use of the people
in other States. However, on the basis of tentative inquiries it is estimated that
the depreciated value of such properties exceed $1 billion and that replacement
cost will amount to mud- more.

One of the truly appalling aspects of this situation is that many of the school
buildings ordered closed are relatively new and modern. They were built in the
last decade which, in the South, has witnessed a phenomenal increase in appropri-
ations for education and great strides in improving educational opportunities
for all children regardless of race. These improvements were made possible
only by reason of dedicated education leadership and loyal public support.

llany of these closed schools were paid for from proceeds of bond issues auth-
orized by State legislatures. Others were construcied on local initiative. The peo-
ple of separate communities voluntarily assumed increased ad valorem levies on
their homes and farms in order to provide their children with better educational
opportunities. Thus, the people are dou 'r burdened with State and local taxes to
pay the cost of schools ordered abandou,t1 by Federal authorities. Their children
are ordered bused to schools in distant communities which are frequently over-
crowded and inadequate while their own local schools lie idle. vacant, and de-
teriorating. Can it be imagined public support of education can be maintained
under such circumstances?

Mr. President, while there remains some question concerning the total monetary
value of properties involved, there is no question but that a grave injustice has
been done. This injustice calls for redress. The bill that the Senator from Missis-
sippi and I have introduced will provide that redress.

Both bills are quite simple. One provides that the United States shall com-
pensate States and local education agencies in an amount equal to the replace-
ment cost of all public school buildings and facilities owned by any such State or
agency which have been or will be closed or abandoned by any such agency aN aresult of First, any order issued by any court of the United States : second.
compliance with any plan, guideline. regulation, recommendation, or order of the
Department of Health. Education, and Welfare; or, third, actions taken by any
such State or agency in good-faith efforts to comply with the decisions of the
U.S. Supreme Court requiring desegregation of public schools.

Mr. President, no effort will be made at this time to present legal arguments
in support of this bill. I think it ,Aflicient to point out that if it can be said that
the U.S. Constitution requires closing public schools, it can be said, with more
compelling reason. that the Constitution also requires compensation for finan-
cial losses incurred by reason of such closing. If the property were taken to make
room for a Federal highway. compensation would be provided. Is there any valid
reason public school properties taken by Federal Government from local school
authorities pursuant to Federal programs and policies should not he compen-
sated for?

Let me mention another reason why these local school authorities alkali!" be
compensated for the loss of use of schools closed and abandoned on initiative.

It has been 15 years since the Supreme Court handed down its original decision
declaring racially segregated schools unconstitutional. Every State in the United
Stales which had school segregation laws repealed them or struck them from State
constitutions. Most adopted "freedom of choice" plans for assignment of childrenon the basis of the first defliltive judicial interpretation of the Supreme CourtBrown declaim:: In this intepretive decision the district court said, in effect.
that the Constitution forbade racial segregation in schools but that it did not
compel integration. That interpretation was made in one of the original cases on
remand from the Supreme Court. The Supreme Court let that decision stand.
It denied certiorari. State and local school authorities had a right to believethat "freedom of choice" as practiced throughout the United States was con-
stitutionally permissible in tt t. South.
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Nevertheless, the Supreme Court has backtracked and confused the issues by
continued use of undefined legal concepts in relation to the meaning of the
Brown decision. Nobody knows precisely the meaning of such words and phrases
as "segregation," -desegregation," "discrimination," "equal protection," "uni-
tary school system," "system," "integration," "root and branch," and others.
Sheer confusion reigns in U.S. district courts. Confusion compounded by the
fact that the Supreme Court denies certiorari in cases decided on conflicting in-
terpretations of the Supreme Court meaning of such terms.

There is no authoritative answer to simple questions like these: When is a
school desegregated? What are the conditions of a unitary school system? These
and many other questions are constantly raised by district judges and local school
officials. Despite these unanswered questions, local school authorities are being
compelled to close schools and bus children to achieve what a HEW official
thinks the Supreme Court meant in the desegregation decision.

In some instances, Federal officials insist that Federal courts issue orders
which local school boards are simply powerless to comply with.

For example, on December 30, 196.9 a U.S. district court judge in a case involv-
ing Norfolk. Va., schools complained that the U.S. Attorney General had in-
sisted on a plan to establish a 'unitary school system" which contemplated clos-
ing 17 public schools and massive cross bussing which in turn would require a
capital investment of $4 million for new buses and $800,000 a year in increased
busing costs. The school board simply could not comply. The judge in this in-
stance did not issue the order requested by the Attorney General but countless
other judges in the South have done so. The fact is that the Attorney General of
the United States and the Department of Health, Education, and Welfare continue
to insist that the Supreme Court requires imposition of such plans and insists on
implementation under the equity powers of district courts.

Mr. President, some of the things done today under equity powers of U.S. dis-
trict courts are almost unbelievable. It is hard to realize that in the United
States equity powers of district courts can be used to create "affirmative" duties
of elected legislative bodies; that they can be used to subordinate the health,
safety, morals, and welfare of children to arbitrary ratios:- to effect sotsio'ogial
experimentations involving millions of schoolchildren ; to issue orders impos-
sible of implementation and to take property without compensationall of this
and more.

Mr. President, from the standpoint of powers in government, seldom in history
has there been a more potent and dangerous concentration of powers than
that represented by equity powe-s in the Federal court when distorted into a tool
to effect revolutionary reforms, coupled with the use of mandatory injunction.c
enforced under powers to punish for contempt by imposing confiscatory fines and
imprisonment without benefit of trial by jury.

Obviously, the present bill to compensate local school authorities and the bill
to preserve in the law the right to deduct from taxable income contributions made
to certain nonprofit educational institutions will not remedy the chaos which
has been inflicted upon the South.

It is our intention to press on every front until "freedom of choice" is just
as lawful in the South as it is in every other section of the United States.

Mr. President, I wish it were possible to convey to all Senators a sense of Has
magnitede of the* s problems. I say as sincerely as I know how that the hand-
writing is on the wall and that no school system in the United States is going to
escape the effects of the social theories now being expounded and implemented
in school decisions from the South. To think of this as a sectional issue is to
miss the point.

Let me mention one of the sociological theories which is being implemented by
some U.S. district ^ourt judges. In a recent case. a Department of Health, Edu-
cation and Welfare expert sociologist contended that the Supreme Court Brown
decision required "integration" and not "desegregation" which the expert said
was merely "mixing bodies." "Integration," on the other hand, means a balance of
"social classes" in the schools, according to this professor and his interpretation
of the meaning of the Brown decision.

If this social class mix theory prevailsand it is being pushed by Federal
authoritiesit will mean that children must be assigned to schools on the basis
of computerized data on the incomes, education, employment, religion, and
other personal information gathered on the parents of all children in a city or
community. It will mean that children will be distributed according to the so-
cial status of their parents throughout every school in the community. Such a
distribution according to plan can be accomplished not alone by bussing but also.
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by regulated housing. job assignments, creation of school parks. and perhaps by
a scheme of "population distribution" referred to by President Nixon in his Ex-
ecutive order creating the Rural Community Development Commission.

Mr. President. it is no secret that the Department of Health. Education. and
Welfare is studying the feasibility of invoking equity powers of Federal courts
to levy taxes to implement some of these far-reaching sociological experiments
nit our children. Authority for such a proposition is cited in one of the recent
published studies by the Commission on Civil Rights on the general subject,

Is it coming to that? Taxation by injunction?
Mr. President. the Federal courts of this Nation are in a quagmirethe prob-

lem can no longer be ignored. The welfare of 43.3743,567 schoolchildren is in-
volved; billions of dollars in public fluids are involved : public support of educa-
tion is endangered. It is my earliest belief that the situation is so bad that the
Senate should undertake an inquiry to determine what can be done to restore
order and legality to the mess created by departures from the law of the Constitu-
tion.

it is my hope. Mr. President. that the Senate Judiciary Committee will accept
the important responsibility and that it might unravel the coldly:lot. that exists
in school decisions, and help resolve the conflict of authorities respecting the
,,ocial theories advanced in district courts for implementation. I hope that
tie competence of so-called education experts employed by the Department of
Health. Education, and Welfare to formulate school plans for submission to courts
will be evaluated along with the justification of "windshield" inspections of
school facilities as a basis for recommending abandonment of schools.

Someone must question the rationality of racial ratios or social class ratios as
overriding criteria for the assignment of pupils and teachers.

I would hope that the committee would also examine the implications of a "dual
Constitution" and question the novel and dangerous extension of equity Powers of
courts with a particular reference to a proper power in Feieral courts to levy
to xes.

These are but a few of many aspects of a monumental problem that needs
thorough review and evaluation by competent authorities.

It is my opinion that the Supreme Court needs help. I hope the comn ittee
will give the Court his needed help.

Mrs. WADE. We do not know the total value of similar properties
lost to use of the people in other States. However, on :he basis of tenta-
tive inquiries, it is estimated that the depre-;ated value of such prop-
erties exceeds $1 billion, and that replacemcnt cost will amount to much
more (1970).

Following are seven points that I believ this committee will find
well taken as to why busing is not conducive to education :

(1) Funds spent on busing children are wasted because the real goal
of public schools is to educate all children, black and white. Money
wasted on busing should be spent on critical educational needs, such as:,
obtaining more instructional materials, reducing the teacher-pupil ra-
tio, and improving teachers' salaries, to mention just a few. Reordering
the spending priorities will insure our children's right to an excellent
public education, which in turn will prepare them for the obligations
we all must shoulder in our society.

(2) Busing completely eliminates one of the most important phases
of our school program. Extracurricular activities are a vital and essen-
tial part of a child's education. They have been and continue to be
our greatest motivation in working with our children.

Busing denies the total development of a child, because our children
now cannot participate in athletics, musical programs, drama. art.
theater, Boy Scouts, Girl Scouts, and many, many other activities that
develop leadership, responsibility, and child respect within the group.

(3) This kind of busing discourages the interest of parents in partic-
ipating in school activities with their child and teacher. Parents are
far removed from their child's school, and in today's society no greater
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need exists than that for parents, teacher, and child to work on a
team basis.

(4) Children have now become numbers to teachers, and this com-
pletely terminates the custom of teacher visits to a child's home.

(5) The school is no longer the community center where the various
groups have the communality of the education of their children. These
various religious groups, social and financial stritas, have in the past
assembled in their local school with the common purpose of the sup-
port of public education in the interest of their respective children.

(6) One readily realizes that today our superhighways and city
thoroughfares are being constantly improved for the purpose of
spwding traffic and the constant increase in the number of vehicles.
Where is the safety ?

(7) We speak of accountability. How can there be accountability on
the part of those in the teaching profession when there is no way for
parents and the taxpayer to be involved ?

Our school system in Mobile County, Ala., the largest in the State,
has spent $616,604.18 for transportation this year, compared with
$20,822.72 for textbooks. Gentlemen, this is not the total cost, because
we had already bought 82 school buses and on February 16, 1972, our
school board o-dered 60 more. Where does it all stop?

During the 1966-67 school year, 7,116 children were bused in the
metropolitans area, mainly because of court orders. In 1967-68 our
bus transportation increased to 207 buses, with 22,094 students being
bused mainly because of court orders. In 1969-70 schoolterm our public
school enrollmen:, dropped from 82,000 to about 73,500.

By the opening of 1971-72 school year, it dropped to 62,000, with
the busing of more than 27,000 and a bus fleet of about 315and an
additional 60 units being ordered.

Since 1969 private schools have sprung up like weeds. We now have
them by the score throughout our county, and, gentlemen, I would like
to bring to your attention that not all of these schools are white. There
are several black private schools in our county also.

While I have nothing against private schools, the withering away of
a good public school system is a tragedy. This committee can help stop
the demise of public schools by supporting House Joint Resolution
620.

In the past 2 weeks, I have heard testimony that violence and turmoil
within the school system are on the decline. This is not true. We have
disruption, rape, student riots, knifings, robbery, teacher attacks, bomb
threats, fire bombi ngs, vandalism, murder, children blinded and severly
beaten. This does not sound like a decline to me.

And gentlemen, upon my arrival back home I would furnish this
committee with the police and board of education facts substantiating
these statements.

Our schools have been subjected to a police state, if not by regular
policemen, then by parent patrols at the request of our school board.
During many of the riots the number of policemen required to quiet
them left the balance of our county in dire need of protection.

Many such riots have resulted because of the bitterness of the student
body because their school was closed and they were thrust into another
school which they did not wish to attend. These children had pride
in their schools and rebelled the only way they knew how. They issued
the cry, "Reopen our school."

80-449 0 72 - pt. 2 5
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Not only has the forced busing and forced closing of schools caused
this, but also it has been the spawning grounds for people who would
like to see the fall of public education and also the fall of the American
way of life.

Many who receive Federal grants could not do so unless there are
disruptions within our schools. I charge that this money would be
more wisely spent if put into the schools themselves. I also charge that
the reason many school superintendents protested the banning of the
use of Federal funds for busing was that they simply would be unable
to afford the busing imposed on them otherwise.

The effect of busing orders in Alabama. Widespread busing orders
have created havoc in public education in Alabama.

Approximately 27 cities instituted transportation systems in Ala-
bama since 1967. The total cost of these transportation systems runs
into several millions of dollars. This money was diverted from other
vital programs. Many of these programs are now operating at bare
subsistence levels of operation as a result of this diversion of funds.

Court ordered busing has resulted in the closing of many schools
throughout the State. The State department of education estimates
that 278 schools have been closed in Alabama since 1968, primarily
because of court orders, and that the valuation of these schools exceeds
$21/2 million.

The students who were displaced from these schoolswere reassigned,
in many instances, to schools that are terribly overcrowded. It is not
unusual for some schools to have 40 to 50 pupils in a single class as
a result of this overcrowding.

Many thousands of children, both black and white, are leaving the
public schools for private schools These children, for the most part,
are from families of middle- an 1 upper-income levels.

The parents in this financial group have generally been recognized
as the leading advocates of more taxation for better public education.
Many of these parents have ceased to work on behalf of improving
public education as a direct result of their lack of confidence in the
public education system. This loss of confidence was brought about
by the chaotic conditions which court orders have created.

Many community systems in Alabama have been completely
destroyed as a result of court ordered busing. One Alabama system
was ordered to buy buses to comply or close up its schools. This system,
the Pleasant Grove school system, was financially unable to buy buses
and reported this fart to the U.S. district court in Birmingham which
was hearing the case. This court then ordered the Pleasant Grove
system to close its doors. The court then ordered a neighboring system
to enroll the pupils who found themselves without a school.

Hobson City, Ala., is the oldest predominately black community
in Alabama. The city was incorporated in 1899. Hobson City had a
school in which its citizens took great pride. This school served as a
hub for many community activities.

Most of the pupils attending this school lived within walking dis-
tance of the school. The bureaucrats who think they know what is best
for Hobson City filed a plan to "pair" the Hobson City School with
another school in another separate school system. The U.S. court or-
dered such pairing and the Hobson City School was paired with one at
Oxford, Ala. As a result of this "pairing" two communities have lost
their sense of pride that they had in their local school.



657

These systems will suffer an inevitable lose of financial support from
these communities. Private schools hay..3 already opened in this area.
Several more private schools are in ti.o planning stage in the Hobson
City-Oxford area.

How can we talk out of both sides of our mouths at the same time
and say that children are not bused to reach racial balance, but for
desegregation ? What is the difference between the two? There are chil-
dren who are actually fed breakfast on the bus or through a free break-
fast program at school.

Gentlemen, in my opinion there is no way you can take the rights of
some away and give them to others and call it equality. Therefore, the
only sure way to guarantee the rights of all children is through a con-
stitutional amendment.

It has been said that not one of the court orders has been imposed to
reach a "racial balance" as an unavoidable obligation of the school
system, lint, gentlemen, try telling this t.) school aards who have been
instructed by courts to reach a 6410 percent ratio of teachers and stu-
dents, and ti-ho have been faced with a $1( ,000 fine and an additional
fine of $1,000 a day thereafter.

I might add that somebody has been straining at gnats to say that
the court has not ordered busing. Understtaid. gentlemen. I am a lady
not a lawyer.

I will read from the Davis versus Board of Education of Mobile
County:

* nearly all Negro schools rather than those as projected by Court of
Appeals. These figures are derived from report of school bbard in district court.
This was brought to our attention in supplemental brief for petitioners filed Octo-
ber 10, 1970, and has not been challenged by respondents, as it has been held
neighborhood school zoning, which based strictly on home-to-school distance are
on unified geographic zones. It is not a constitutionally permissible remedy nor
is it per se adequate to meet the remedial responsibilities of local boards.

Having once found violation, a district judge or school board should make every
effort to reach greatest degree of actual desegregation, taking into account the
particularities of the situation.

A district court may and should consider the use of all available techniques,
including restructuring of attendance zones and both contiguous and non-
contiguous attendance zones.

There is an insert.
On the record before us, it is clear that the Court of Appeals felt constrained

to treat the eastern ;art of metropolitan Mobile in isolation from the rest
of the ichool system and that inadequate consideration was given to possible use
of bus transportation and split zoning.

For these reasons we reverse the judgment of the Court of Appeals as to the
parts dealing with student assignment and remand that case for development of a
decree that realistically works and promises to work now.

In my opinion there, gentlemen, they did order our school board to
bus.

Gentlemen, the course of grave injustices is very clear and the only
way to right these injustices is to adopt the constitutional amendment.
House Joint Resolution 620. This amendment would restore local con-
trol of the neighborhood school. It would guarantee parents the right
to choose what they feel to be best. for t'ieir children. Without that
right, we become mere puppets of a Federal dictatorship and judicial
tyranny.

Thank ; on again for the opportunity to appear today and present
our views.



Chairman CELLE% I am in receipt of a communication from Dr.
Glenn Edgerton, Presbyterian Church of Auburn, Ala. Among other
things lie says the following:

It is apparent to me that such an amendment- -

The amendment that you speak of
would be a major setback for what many of us have been working for in the
South for a long time; namely, a society our children can help shapeless
marked by the inequities of racial prejudice.

While I can understand, and sympathize with, the desire to have children
go to school in their own neighborhoods, so long as neighborhoods continue to
be racially exclusive, and so long as white people keep running into ever more
distant enclaves simply to escape black people, then so long it seems to me nec-
essary to try to free children, black and white, from the ghettos of which they
live and suffer deprivation.

While I can speak about the merit of busing to alleviate black deprivation,
I want most of all to speak about white deprivation. I simply do not want my
sons (John, age 8; George, age 9) to be educated in a white ghetto.

Educaticii is much more than excellent graded learning of language and math
skills, in my judgment. It is education for human intercourse in the world.
My children would have no possibility to share in their most formative years
with some beautiful black children in learning and growing experiences. The
public schools occupy so many of their waking hours and experiences that I
could never adequately, in their non-school hours, provide these experiences.

My neighborhood is, sadly, segregated. The only way I know for our neigh-
borhood to become fully integrated will be when my neighbors have had enough
contact with black people in PTA, on school project committees, and by sharing
their children's pleasure as other children of another color, that it begins to
dawn upon them that black neighbors would be a joy and an enrichment of
life.

To stop busing would be to end all of those emerging possibilities as well as
damage my own white children who need their present experience so much, now
and for the days ahead.

Some day when we can move to a society in which, in my neighborhood there
is such diversity of color and variety of experience that a school in the neigh-
borhood would contain all the ingredients for the education my child needs,
we can do away with busingand probably with the forms of school we have now,
toobut until then, busing is essential, not only for black children but for my
children, George and John,

For my wife and myself and what I am sure are larger groups of people in
the South as well as elsewhere, I would be glad to testify.

Mr. Counsel, I would like you to put in the record some information
about the State of Alabama.

Mr. ZELENKO. Mr. Chairman, a response from HEW was just re-
ceived by the committee yesterday and we are endeavoring to get
copies made for each member of the subcommittee on pupil desegre-
gation and transportation data.

In referring to the material the Department of Health, Education.
and Welfare has sent to the subcommittee, I should read in the
following:

That in 1967-68 in the State of Alabama, 50.5 percent of the student popula-
tion was transported by bus. In the school year 1970-71, 47.6 percent was trans-
ported.

Also, for Mobile, Ala., the figures submitted by the Department
show that out of a school enrollment of approximately 69,000 students
in Mobile County, Ala., in 1970, 26 percent of the pupils enrolled were
transported at public expense. For 1971, 39.5 percent were transported.

We also have figures, Mr. Chairman, through 1970 (no figures were
available from HEW thus far for 1971), showing the amount of de-
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segregation in the Mobile school system. That data show that ap-
proximately 10 percent of the black student population was enrolled
in 100-percent minority schools, approximately 54 percent were en-
rolled in schools which had 80 to 100 percent minority students, and
approximately 18 percent were enrcled in schools in which black stu-
dents were in the minority less than 50 percent. This data will be
placed in the record.

School desegregation data for Mobile, Alabama, furnished by the Department
of Health, Education. and Welfare, ( which subsequently was amended to in-
clude information for the 1971-72 school year) follow

TABLE 1.-0,01m for Civil RightsSpecial surrey for the State of Alabama
1967-08 :;

Average daily attendance 787,714
Pupils transportation 397, 754
Percent pupils transportation 50.5

1968-69
Average daily attendance. 786,218
Pupils transportation 394,864
Percent pupils transportation 50.2

1969-70::
Average Gaily attendance 777,123
Pupils transportation 360,087
Percent pupils transportation 45.6

1970 -71:
Average daily attendance 754,014
Pupils transportation 359,486
Percent pupils transportation 47.6

1971 -72:
Average daily attendance
Pupils transportation
Percent pupils transportation

TABLE 2.-100 LARGEST (1970) SCHOOL DISTRICTS PUPILS TRANSPORTED AT PUBLIC EXPENSE (FALL 1970
AND 1971 UNEDITED DATA)

A B C

Total pupils
in schools

which Number and percent of schools
answered Pupils transported which answered the
the trans. transportation question
portation Percent -------------
question Number of A Number Percent

Mobile County, Ala.:

1971 ...... , .. ....
69,791 18,147 26.0 83 100
66,593 26,285 39.5 82 100

I District implementing a court-ordered desegregation Plan.
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Mr. PoFF. Mr. Chairman, may I say something at this point?Chairman CFmra. Yes.
Mr. PoFF. Mr. Chairman, I think the material the counsel has be-longs appropriately in the record. I think it might also help to clarifythe interpretation of those data if the map which the witness dis-played before thecommittee a moment ago could be made a formal partof the transcript.
I hope that the witness will understand that it is impossible toinclude all of the exhibits in the formal transcript, and it may beimpracticablempracticable to include this map in a legible form.However, Mr. Chairman, if it is possible to have a foldout reproduc-tion of the map included in the formal transcript, I believe it wouldbe useful in analyzing these data.
Chairman CELLER. I think that that is correct, that there shouldbe an interpretation in the record of the map itself, rather than puttingthe map in the record.
Mr. PoFF. A foldout map I believe would bear upon the question.Mrs. WADE. Gentlemen, I might be of some help here. Our news-paper at home has run copies of these maps which have already beenbrought down, and could very easily be inserted in the record.I would, upon my arrival, and I do intend to go back to Mobile, Ala.,tomorrow, secure copies from the Mobile Press Register not onlyof this map but also of the maps that are pertaining to the balanceof our system, and submit them back with all immediate speed tothis committee.
Mr. Pori'. Would the witness also make reference in her formaltestimony to other information she expected to accumulate when shereturned?
I don't know the nature of that, but I assume you would want thatincluded in the transcript as well.
Mrs. WADE. That was pertaining to the balance.
Chairman CELLER. The witness has permission to place any othermaterial she desires in the record.
Mrs. WADE. Yes, sir.
Also I have newspaper Thermofax copies that show the inconsist-

ency of the court orders that the Mobile County public school systemhas suffered since.
Chairman CEZLER. That will be retained in the committee file.
Mrs. WADE. That is fine. I would like to submit them for yourapproval and for your supervision, and also for you to study.
Also, I have heard very aptly in the past 2 weeks any number ofpeople testify before this committee, and, as I told Mr. Zelenko yes-terday, I have found myself in many instances, even though the people

opposed are on opposite teams, things that I could agree with:Also, I would like bring something to the attention of this com-mittee, that while Mr. Coleman very aptly represented NAACP Legal
Defense Fund, I would also like to inform this committee that they
charged that they are for the quality education of children, and that
alone, but, gentleird .1, the local NAACP defense attorney in Mobile,
Ala., has demanded a quarter of a million dollars as attorney fees
from our school board. Now, this, to me, is not conducive to the quality
education of our schoolchildren, and this is a matter of public record.
You do not have to take my statement on that.



Mr. McCuLLocx. Mr. Chairman, I should like to ask a question there.
Over how long a period have the services been performed for which

he is making such a charge against the board ?
Mrs. WADE. This lawyer has not performed any services for our

school board, Mr. McCulloch. He has performed services for the plain-
tiff, and this is as pertaining to the Charlotte-Mecklenburg decision.

Mr. McCuLLocii. How many hours has he worked on that case?
Mrs. WADE. He has presented none, to the best of my knowledge. He

has presented no estimate of hours. This was brought out in an article
in our newspaper, and our school board did concede that they would
give him a hundred thousand.

They have protested the amount. They did concede they would give
him a hundred thousand, but he said, "No, that is not enough. I won't
settle for less than a quarter of a million dollars."

Mr. McCuLLocii. You furnish me whatever evidence you have of
the services performed.

Mrs. WADE. Yes, sir; I will be glad to.
Mr, HIINGATE. Mr. Chairman, may I interject a moment here before

you go ahead ?
Chairman CELLER. Yes.
Mr. HuxenTE. You have a vast amount of people wanting to be

heard on this issue. I appreciate the necessity that on occasionswe must
receive statements when per,ple don't appear themselves, as with the
minister whose letter you read and with HEW, but Rr my own part,
I would like to say whenever possible, I think it is very helpful to the
committee that people who offer testimony also subject themselves to
the questioning of the committee. I would say that particularly with
reference to HEW.

Mrs. WADE. Me, too. I would firmly agree with that, Mr. Hungate,
because I don't think HEW has had the full basic concept of what
should be the main portion of this problem, and that is the education
of our children.

I think maybe not ali of the Department of HEW has this opinion,
but certainly the ones we have seen in our portion of the country have
presented this point of view to us.

Understand, gentlemen, we are now operating under a court-ap-
proved plan, and also to give you another instance on HEW, our plan
also included even the social activities in the school.

Well, this was good enough for the court, but HEW people came in,
and they went to the schools and did so-called record and factfinding,
and they were very disappointed as to what was going on.

While the court is not disappointed, HEW is disappointed, and, gen-
tlemen, oar school board and cur children and our community cannot
serve two such persons. We cannot serve, tw -) gods. In other words, gen-
tlemen, we have got to have a choice between one or the other which
we are going to serve, and which we are not going to serve.

Gentlemen, I would like to state for the record, I don't believe in en-
forced anything. I think people should have 'the right to choose what
is best, and I think people are not being defiant for defiance's sake, but
for the rights that should be guaranteed to us all.

I think we really are guaranteed all of these rights by the Constitu-
tion, but undoubtedly it has been seen fit to misconstrue these mean-



ings. Also it may have been that. the lower courts also have miscon-
strued the rulings meant by Supreme Court Justice Burger.

I am not saying that this cannot be. But without the committee
actually conducting a thorough investigation into all of these fields,
we will never know, gentlemen.

And I appreciate, too, that this is the first time that has been offered
before the United States of America the benefit to hear both sides,
gentlemen. I think this is conducive to the whole program, to hear
both sides.

But I also would like to state that on October 18, I carried petitions
asking for a constitutional amendment, and placed them on the ex-
ecutive desk of the President of the United States. These were people
I had come in contact with on a trip to Washington. I had placed
there approximately 30,000 signatures, and, gentlemen, I am very
proud to say, out of these 30,000, there were approximately one-third
of these signatures that were black.

Not only has this been true, but we have also had black parents
enter suit against such forced things in our county in Mobile, Ala.
These people are saying they want the right to choose.

Chairman CELLER. We admire your work, and we appreciate the
contribution you have made this morning. We are very grateful to
you, and the committee will place in the record any materials that
will help us in this problem.

We have one other witness to hear and an impending quorum call.
Mr. JACOBS. I thank you for your testimony.
I read one phrase in your testimony that puzzled me. You said

there were black private schools?
Mrs. WADE. Yes, sir; there are.
Mr. JACOBS. One wonders, are those segregated black schools?
Mrs. WADE. Yes, sir.
I don't know whether it is the policy of the schools not to permit

whites to them, but the fact is they are all black, and the fact also
is that some of the so-called white private schools are not all white,
that they have a policy of allowing black children to come in.

Mr. JAcons. Is that generaly true of the white schools, also, they
do permit blacks to enter, as far as you know?

Mrs. WADE. yes, but this has happened just this year in some of
them.

I would like to bring out the fact that these black private schools
did not exist prior to court orders in 1969. There was just one of them.

Mr. JACOBS. It has been the policy of neither private school to
exclude either ice?

Mrs. WADE. I cannot state the policy on the black schools, only the
policy on some of the white schools. I could not speak for all of the
private schools.

I am concerned, Mr. Jacobs, with public 3ducati on.
Chairman (ELLER. Thank you very much.
Our next and final witness is Mr. Mario Diaz, president, Board of

Education, Southgate Community School District, Southgate, Mich.,
who comes here at the suggestion of our distinguished member from
Michigan, Mr. Dingell.
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STATEMENT OF MARIO DIAZ, PRESIDENT, BOARD OP EDUCATION,SOUTHGATE COMMUNITY SCHOOL DISTRICT, SOUTHGATE,MICH., ACCOMPANIED BY GEORGE McCORMICK, SUPERINTEN-DENT OF SCHOOLS

Mr. DIAZ. Mr. Chairman and members of the committee, I wouldlike to introduce Mr. George McCormick, superintendent of schoolsfor the Southgate School District.
Chairman CELLER. We welcome you both.Mr. DIAZ. After listening to the lengthy testimony of many wit-nesses, my official statement appears to be adequate to the lunch hourand brief, and T thought that maybe my statement should have beena little longer, but I think the timing is beautiful.Mr. Chairman and members of the committee7 it is indeed a privi-lege to be permitted an audience with this committee, which is so con-cerned with the issue that is of such paramount importance to so manypeople.

My name is Mario Diaz, and I am the president of the Board ofEducation in the City of Southgate, Mich. This community is in theDetroit metropolitan area, and comprises approximately 8 squaremiles. The school system. enrolls nearly 10,000 students in grades K-12.There are two high schools, one junior high, one middle school, and 11elementary schools.
I realize that this committee will spend many hours in hearings andwill gather a great deal of data, and I do not expect that my testi-mony will reveal anything new concerning the issue of mandatorycross-district student transportation.
What I hope to do is to convey to you the heartfelt beliefs of practi-cally the entire population of the Southgate Community School Dis-trict, and the several hundred thousand citizens in our immediatearea.
Our board of education has, with the assistance of its constituents,taken great pains to establish schools throughout the district in sucha manner that even small children are able to walk to their schoolswith ease and safety.
We have always believed that the school is an extremely importantpart of the child's life. By the time that they are 3 years old, theybegin to look forward to going to school. They know where the schoolis and probably have been taken there for some activity.They tend to identify so much with their school that the board ofeducation has adopted a policy that enables a child to continue in hisneighborhood school and not be subject to transfer except in case ofextreme emergency.

The district presently owns three sites that have been purchased inanticipation of increased enrollments. These sites are situated in loca-tions that will permit children in attendance to walk not over one-half mile to their school.
In summary, our philosophy is that the school is an integral part ofthe neighborhood, and the child's life, whether he be 5 years old or ayoung adult. We do not feel that the best interests of school studentswill be served, whether they reside in Southgate or some other city, bya mandate to put an abrupt end to a concept that has pi elvish to bebeneficial to millions of schoolchildren.
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The city of Southgate is not against integration. We are against
busing of our children from within our community to any other
community, for that matter.

In fact, to make a specific point as to the quality of citizens we have
in our own community, and to indicate to you that we are not preju-
diced, we have different minority groups in town, and the smallest
minority group within the community happens to be the Cuban com-
munity, of which I happen to be a member, and there is only one
Cuban in the community, and I happen to be the president of the
school board. So that point I make because I am truly proud of the
action of our citizens.

We are strongly against the busing of children to other districts,
because, in fact, I moved into that particular community because I
wanted my children to be able to walk to school in safety, to be con-
nected with the school, closely to the homes, and in order for parents
and teachers to work out some of the individual problems that each
child may have.

We are strongly against the busing, and I hope, quoting the dis-
tinguished chairman of this committee, Mr. Celler, at the beginning
of these hearing he made a statement that, "I will seek the most effica-
cious answer to this complex social and legal problem for the benefit
of all Americans."

I sincerely hope that this committee will find a solution to this grave
:problem.

As an. immigrant, I came to this country in 1949. I don't have to tell
you that for an immigrant to become a citizen is a long struggle. In
fact, I loved this country before I even came here. I looked to America
as a great horizon, the land if opportunity, the land of freedom, the
land of choice, and a land in which the people can live and guide
the lives of their children as they wish to.

I believe that if we are forced to mandate to our citizens here, "We
don't care what your choice is in regard to where your children should
go to school. We are going to send them over there across 15 or 20 or
30 miles," I think that we are depriving that particular citizen of his
freedom of choice.

I love this country greatly, but the day that we in America lose
the freedom of choice, then that is the time for the people to start
making some changes.

Gentlemen, it is a great privilege to be here, for many reasons.
Mr. Celler represents to nie a great inspiration in many ways. He

is a man that I heard about and I read about for many years, even
when I was back in my own country.

So I believe that the opportunity you have offered me, and this com-
mittee has offered me is a great privilege.

I thank you.
Mr. CELLER. I must thank you for those kind words.
That is the bell calling us to the House for a quorum.
We are grateful to you for your testimony.
Mr. DIAZ. Thank you.
Mr. Hurroxrx. Mr. Chairman, I would like to ask that a statement

of the Committee for the Preservation of Local School Districts,
Florissant, Mo., be placed in the record at this point.

Chairman CELLER. Without objection, the statement referred to will
be ,laced in the record.

(The statement follows :')
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STATEMENT OF THE COMMITTEE FOR THE PRESERVATION OF LOCAL SCHOOL DISTRICTS,
FLORISSANT, MG., PERTAINING TO PROPOSED CONSTITUTIONAL AMENDMENTS AND
OTHER LEGISLATION RESPECTING THE TRANSPORTATION AND ASSIGNMENT OF
PUBLIC SCHOOL STUDENTS

Mr. Chairman, as a brief introduction to the concerns of The Committee for
the Preservation of Local School Districts and to our position regarding the
forced busing of public school children, allow us to establish the local situation
in St. Louis County, Missouri.

On Sept. 3, 1971 the U.S. Justice Department filed a suit in U.S. District
Court charging several local school districts with perpetuating illegal segrega-
tion in a neighboring, predominantly Negro, school district. The federal allega-
tions also include the illegal denial of equal protection of the la in violation
of the fourteenth amendment to the U.S. Constitution and Title IV of the Cavil
Rights Act of 1964, in that State and local school authorities have failed and
refused to take the necessary steps to provide equal educational opportunities
for the students in the predominantly black district. These allegations are sot
true and will be successfully refuted in court.

We see in this pending federal court action the seeds of destruction for the
public schools of St. Louis County. If, however, the Justice Department, through
legal manipulation, should prevail, then the presiding federal judge may choose
to prescribe the busing of students by court order.

Since forced busing has become an issue because of the federal government's
attempt to force integration and eliminate segregation, perhaps a closer look
at these fundamental terms is in order.

Integration"to form into a whole; to unite. or become united." When applied
to racial, ethnic or rel_ious groups, integration is generally agreed to by an
overwhelming number of Americans. Who in good conscience can disagree? The
only question is, how do we achieve this goal? Will it be integration by the
desires of the people, achieved peaceably with lasting results, or will be inte-
gration by force of lawand as every :awmaker knows, law is force.

If our course is set on achieving integration by force of law, then who decides
the ratios? How are these ratios to be achieved? How are these laws to be
enforced? And the ultimate question, will integration be successfully achieved?

We are all aware of the civil rights movement of recent years, the bus boycotts,
sits-ins, marches, demonstrations. violence, etc.; tactics that catapulted the
ostensible goal of integration onto the front pages of our newspapers. These
visible, and highly emotional tactics also succeeded in pressuring our federal
government into th^ buclness of integrationintegration by force of law! This
pressure was madifested in ceder 1 civil rights commissions, anti-discrimnation
laws, civil rights law.: new sod interpretations of our constitutions, more
civil rights lam, pyram:eing le -nmental agencies and finally, the war on
poverty, all genert.11y conce,. ze integration.

Have these efforc met st ce.,s? We think not. In fact, we can only conclude
that governmental efforts t) ',at- integration has resulted in increasing racial
friction and hatred. Poii.vr for a moment the governmental force that has been
used, with the billions of taxpayers dollars that have been expended, all to force
integration, resulting in failure so broad across our land that the proponents of
these past schemes now propose to bus school children against the will of their
parents !

California Congressman. John Schmitz, said it well recently when he said:
"Thus racism appears in a new form. as a vital aspect of an intolerant, totali-
tarian elitism which moves other peoples children around vast metropolitan
areas like pawns on a chessboard, to obtain the sociological mix most satisfying
to the dominant academic and bureaucratic cliques of the moment. That is the
real meaning and importance of the nationwide controversy over bussing school
children according to race. "

Government can't solve social problems; it only imposes tyranny on all the
people.

Segregation, * * to cut off from others or from the general mass, to isolate
or seclude.

Obviously, to isolate or seclude an individual or grout) would require force.
In our Constitutional Republic, the legal use of force is restricted to govern-
ment, * to law (There are exceptions, of course.) When law, and its neces-
sary agent force, used to segregate people or groups. then law has been per-
verted and is being misused. It is then clearly the job of our legislators to rectify
this misuse so as to preserve the peace and to restore the liberty of all. But, are
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such perversions, tagged de-jure segregation, widespread today ? We think not.
Instead of being broad in scope they are rather the exception in our land. If the
above observation is correct, what do we then have that we call segregation. Do
we have people living together because of similar racial or ethnic backgrounds,
similar cultural tastes? Do me have people living together because of similar
economic status, similar religious principles? What we actually have has been
mis-named defacto segregation. Its not segregation at all, and It is certainly not
immoral or illegal.

General Thomas Lane in his nationally syndicated column has said:
"* * if people through individual choice elect to associate chiefly with

members of their own race, government has no authority whatsoever, in law or
equity to force upon them patterns of association deemed desirable by politiLans
and educators."

We subscribe enthusiastically to that assertion.
To say that great confusion exists because of the activity of government to

regulate the social structure of public education is to grossly understate the
point.

Congress has enacted prohibitions on at least seven occasions against the
federal government requiring the forced transportation of school children to
achieve predetermined levels of attendance with regard to race, creed, or color
within individual schools.

Section 401 ( b) of the Civil Rights Act of 1964 states :
"Desegregation shall not mean the assignment of students to schools in order

to overcome racial imbalance."
Other legislation which expresses Congressional hostility to busing includes

the Elementary and Secondary Education Act of 1965, as amended in 1966, which
forbids "any department, agency, officer or employee of the United Statesto
require the assignment or transportation of students or teachers to overcome
racial imbalance."

While mentioning the above legislation it is necessary to state that, on other
grounds, both of these laws are blatantly tin-Constitutional, since there is no
authorization whatsoever in the Constitution for the federal government to
meddle in the fields of social relations or education.

Now comes the Supreme Court. The Warren Court's 1954 decision (Brown
vs. Board of Education) specifically precluded race as a factor in assigning
students to, or barring them from, public schools. But, the Burger Court's
"Swann" decision actually makes race the chief criterion for assigning children
to the schools affected.

I'resident Nixon has repeatedly denounced school busing to eliminate racial
imbalance, yet, on the other hand tie President approved a court appeal by the
Justice Department from a federal judge's ruling in the Austin, Texas school
desegregation case because that ruling provided for too little bussing. The
Department of Health, Education & Welfare pushes bussing, even offering to
reimburse the local agencies from federal funds.

So if you want to obey the law of the land, what do you do? Congress has
passed laws which ban bussing, but the Courts and the Executive have issued
edicts compelling bussing!

Confusion reigns supreme as our Supreme Court moves us furtner away from
constitutional government. Are Supreme Court decisions the law of the land? Or
does Congress, with the authority of the Constitution, make the law?

If decisions of the Supreme Court are indeed the law of the land, where is
the legal authorization for the Court's legislative activity? The first section of
the first article of the Constitution states

"All legislative powers herein granted shall be vested in a Congress of the
United States which shall consist of a Senate and House of Representatives."
Further along, the Supremacy Clause (Article VI, Section 2) asserts: "This
Constitution, and the laws of the United States which shall be made in pursuance
thereof ; and all treaties made, or which shall be made, under the authority of
the United States, shall be the law of the land * * *".

Treaties. Laws of Congress. The Constitution itself. All are mentioned as
being factors which combine as the supreme law of the land. But nothing is said
about Supreme Court edicts.

In his excellent book, "Your American Yardstick," the noted Constitutional
authority Hamilton A. Long explains:

"Supreme Court decisions do not constitute the supreme law of the land. Its
decision in a case is limited by the facts involved and constitutes only the law
of the case, binding merely the parties to the case. This is true as to all cases and



all courts, including the Supreme Court. Even in a cast-. involving consideration
of the Constitution, therefore. the Supreme Court's decision, involving, a mixtureof legal rules and principles us applied to the facts involved, cannot and does not
constitute a part of the supreme law of the land."

Our Supreme Court, which has un-Constitutionally legislated us into the forcedbussing business, must be restrained. This restraint must be and can be furnishedby Congress. If Congress allows government to remain in the hands of the eminent
tribunal, then the people will have ceased to be their own rulers.

The purpose of these Judiciary Committee bearings is to furnish the Membersof the House with a reasonable appraisal of proposed laws pertaining to thebussing of public school students to eliminate racial imbalance. Since this issuehas given rise to a multitude of proposed laws including Amendments to theConstitution, perhaps a fundamental look at the function and substance of"law" itself is in order.
The following words are those of Frederic Bastiat. a French economist, states-man and author. His essay entitled "The Law", first published in 1850, containseternal truths that will still be valid when another century has passed. His ideasdeserve a serious hearing in our troubled times.
"Law is force. It is the substitution of a common force for individual force.And this common force is to do only what the individual forces have a naturaland lawful right to do : to protect persons, liberties, and properties; to maintainthe rights of each, and to cause justice to reign over us all."
"When law and force keep a person within the bounds of justice, they imposenothing but a mere negation, they violate neither his personality nor his libertyThey safeguard all of these. They are defensive, they defend equally the rights ofall. But when the law, by means of its necessary agent, force, imposes upon mena regulation of social or economic relationship, then the law is no longer negative.It is then acting i.ositively upon people. It substitutes the will of the legislatorfor their own wills ; the initiative of the legislator for their own initiatives."And eventually the tyranny of dictatorship for the freedom of the individual."Law is organized justice. When justice is organized by lawthat is, byforcethis excludes the idea of using law (force) to organize any human activitywhatever, whether it be labor, charity, agriculture, commerce, Industry, educa-tion, art, or religion. The organizing by law of any of these would inevitably de-stroy the essential organizationjustice. For truly, how can we imagine forcebeing used against the liberty of citizens without it also being used against jus- .tice, and thus acting against its proper function."
The purpose of forced bussing, we are told, is to produce quality education. The

idea seems to be that if one child can be forced to sit next to another child whohas a different color in his skin. the result will be quality education. What we arenot told, however, is how this educationby osmosis works.
Another benefit that supposedly results from forced bussing is harmony, evenbrotherly love, between the races and between children of divergent economic

and cultural backgrounds. Quite the contrary seems to be true. When you mixchildren from different neighborhoods, presumably from different racial, eco-nomic, or cultural backgrounds, when force is used to achieve this artificial con-dition, only one thing is createdhostility. Why? Students are transported to un-familiar neighborhoods, sometimes even to hostile and unsafe areas. Students
and parents that are content with their neighborhood school are hostile becau:,,their rights are not respected. They are hostile because they ,are unwillingly sub-
jected to an unnecessary, time consuming, and expensive bus ride that cannot
possibly add to the quality of their education. They have been reduced to nothing
more than a computer number and a color.

When kids from the poorer environments, wearing recycled duds from the
Salavation Army, are thrust into schools of relatively affluent neighborhoods,
their economic differences suddenly achieve unrealistic proportions. They are un-
derstandibly envious and even resentful, their envy turns to frustration and
these frustrations create hostility, fear and chaos.

if forced 'bussing is desirable in theory, moral and legal, as our liberal
educators and politicians claim, then is distance and time a factor? If a thirty
minute bus ride to a neighboring school is beneficial, who can deny that a
slightly longer trip across a county or state line is not also beneflicial? Would
not time, distance, and existing political boundaries prove to be surmountable
technicalities? The obvious decadence of our system of law is feeding on ridicu-
lous technicalities such as these.
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It is very interesting to note that the liberals and the assorted variety of oneworld collectivists that have created this bussing Frankenstein are also in favorof Senate ratification of the Genocide Convention. These toilers for tyranny mustnot be aware that this treaty itself, defines genocide, in part, as follows ;"forceably transferring children of the group to another group."In our opinion the proposals before these Hearings of the House JudiciaryCommittee range from evil and ludicrous to those of seemingly good intent.On the evil end of this spectrum we would place the bills offered by Mr.Griffin (H.R. 159), Mr. Abbitt (Hit. 5670) and Mr. Abernethy (Hit 65). 'Wereject these bills as evil because they are designed as amendments to the blatantly
unconstitutional Civil rights act of 1964. We cannot accept amendments to exist-ing legislation that has consistently demonstrated the inherent failures of gov-ernmental interference in social matters.

Mr. Flynt offers a bill (H.R. 1295) that proposes to further legitimize the legis-lative usurpations of the federal courts. He asks that court orders effecting
"desegregation," apply uniformly to all public schools across our land. His desireto spread injustice uniformly is not commendable. What is almost commendable
in Mr. Flynt's proposal is that he would not allow forced bussing to commence inmidterm, but would postpone injustice until the beginning of a school term.
These "benevolent" proposals surely guarantee the destruction of public educa-tion.

Mr. Sikes comes forward with his resolution (H.R. 135). After recognizing the
chaos, disruption and confusion that now exists in our school because of previous
federal court decrees, Mr. Sikes asks that the courts render their decisions on
"segregation" at the earliest possible date in order to furnish our Nations school,
systems with guidelines to effect an orderly transition in the coming year. It is
ludicrous indeed to ask a speed up in the very process of legislative usurpation
that has plunged us to the depths of the present crisis in education. PerhapsMr. Sikes will answer this question :Transition to what?

A number of proposed Amendments to our Constitution have been offered. The
intent of these Amendments, and of their sponsors, is apparently honorable and
well meaning in that they are designed to prevent the forced bussing of students.
The only question isdo we need an Amendment to the Constitution to correct
the injustice of forced bussing? We believe not. We believe instead that our Con-
stitution has already provided us with the met..ns to correct the problem.

Our system of checks and balances based upon the diffusion of power between
the Executive, Judicial and Legislative branches of government has suffered ex-
tensive damage at the hands of the federal courts. This is the primary reason
for the existence of the present crisis. That the Executive branch has promoted,
or at least has not seen fit to challenge these usurpations cannot, however, be
denied.

Why not then limit or restrain the power of the federal courts, including
the Supreme Court? This power is granted to the Congress by authority of Article
III, Section 1 of the Constitution, which gives Congress full power to regulate
or eliminate the jurisdiction of the Federal Courts in specific areas.

Since our federal courts seem to be on a fast toboggan ride as far as forced
busing edicts are concerned, it seems prudent to choose a swift remedy so as to
subject as few school districts as possible to these edicts.

Mr. Schmitz has proposed a bill (H.R. 10614) that states:
"The Supreme Court shall not have jurisdiction to review any case

arising out of any State statute, ordinance, rule, regulation, or part thereof, or
arising out of any Act interpreting, applying, or enforcing a State Statute

which relates to assigning or requiring any public school student to attend
a particular school because of his race, color, or creed."

This proposed bill further states" the district courts shall not have jurisdiction of any case or question
which the Supreme Court does not have jurisdiction to review".

In simpler language Mr. Schmitz would deprive all federal courts of juris-
diction over cases involving the assignment of school children to schools on the
basis of race, creed, or color. This proposal also recognizes that the assignment of
students to public schools is not a matter of federal concern but is reserved to the
states and to the people as authorized by the Tenth Amendment to the U.S.
Constitution.

Mr. Schmitz is definitely on target with his proposal. This bill deserves the
opportunity of a complete hearing in the Halls of Congress.

In closing we would like to quote from President Nixon's recent State of the
Union Message



"The leadership of America is here today, in this chamberthe Supreme Court,
the Cabinet, the Senate, the House of Representatives. Together we hold the
future of the nat on, and the conscience of the nation, in our hands." (emphasis
added.)

If indeed our future and our conscience are to be determined by government
then we have gone far down the road to totalitarianism.

We hope history will show that government never becomes the master.
Respectfully submitted.

ARTHUR J. BENECELMAN,
Doman R. GRIFFIN, Cochairman.

COMMITTEE FOR THE PRESERVATION Or LOCAL SCHOOL DISTRICTS

Since the Federal government has issued an ultimatum to the Berkeley, Fergu-
son-Florissant and Kinloch School Districts demanding the dissolving of the
Kinloch School District and a subsequent consolidation of all or parts of the
districts involved, we believe it necessary to adopt the following position.

1. We favor the preservation of local control of school districts. Local control
of school districts, as lieretofor maintained by the parents and taxpayers of
the respective districts, definitely includes the fundamental right to exist and
certainly includes the right to retain/determine district boundaries and to .7eter-
mine the merits of any possible consolidation, free from the coercive efforts of
any higher level of government.

2. We oppose any ultimatum issued by any level of government that would
violate this principle of local control. We oppose any edict imposed by higher
government that would compel our school districts to act contrary to the legal
and proper mandates of the local communities.

3. We are unaware of any spontaneous desire on the part of the parents and
taxpayers of any of the three school districts that would indicate that this fed-
eral ultimatum is founded on local sentiment.

4. We believe that local school districts exist for the sole purpose of adminis-
tering to the educational needs and desires of the respective communities. We do
not believe that this purpose can be subordinated to the socio-economic planning
of the federal government without first abandoning this fundamental purpose.

5. We do not oppose co-operation between adjacent school districts that would
result in mutual educational advantages for our children. If this co-operation
takes the form of consolidation and the affected communities agree on the
desirability of such actionfree from the pressures of V--eatened federal suitthen we have no objection.

Adopted July 23. 1911.
DONALD GRIFFIN, Berkeley School District.
Wn.ma HEAD. Kinloch School District.
LARRY IIABLER. Ferguson-Florissant School District.

Chairman CEILER. The committee will adjourn until Monday morn-
ing. We, also will meet on Wednesday and Thursdaynext.

(Whereupon, at 12 :15 p.m., the subcommittee adjourned, to recon-
vene Monday, March 13, 1972.)
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MONDAY, MARCH 13, 1972

HOUSE OF REPRE,ENTATWES.
SUBCOMMITTEE No. 5 OF TIIE

C0MMITTZ7; ON THE JUDICIARY,
1V ashington. D.0 .

The subcommittee met at 10 a.m., pursuant to recess, in room 2141,
Rayburn House Office Building, Hon. Emanuel Celler presiding.

Present : Representatives Geller, Brooks, Hungate, McCulloch, Poff,
Hutchinson, and McClory.

Staft members present: Benjamin L. Zelenko, general counsel,
Franklin G. Polk, associate counsel, and Herbert E. Hoffman, counsel.

Mr. Huxonn: (presiding). The committee will be, in order. We will
resume hearings on House Joint Resolution 620 and related measures,
proposing an amendment to the Constitution of the United States
relative to neighborhood schools.

We are pleased to have with us our colleague from Michigan, Mr.
Dingell, who has offered some legislation on this subject. I understand
lie will introduce our first witness this morning.

STATEMENT OF HON. JOHN D. DINGELL, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MICHIGAN

Mr. DINGELL. Mr. Chairman and members of the committee, my
name is John D. Dingell, a Member of Congress from the 16th Con-
gressional District of Michigan. I want to express thanks to the com-
mittee on my own behalf and on behalf of Congressman William I).
Ford for the courtesy of this committee in making available to us
the opportunity of having our constituents and friends in the Legis-
lature of the State of Michigan here to testify this morning.

It is a pleasure for me to introduce these distinguished representa-
tives, Representative Joyce Symons, Representative Arthur Law, Rep-
resentative Richard Young, and Representative William Huffmhn, all
from the State of Michigan State Legislature.

Congressman Ford had hoped to be with us this morning but he
is out in the West attending a funeral. I understand lie has been
detained getting back here.

Not to take the time of the committee, I will commend to this
committee these able representatives of the people back home and
I am sure they will have something useful and worthwhile to say to
the committee today.

Mr. HUNGATE. Thank you very much, Congressman Dingell. The
legislation you have, offered on this point certainly has considerable
merit. As you know, it is under serious study by the committee. We

(671)80-449 0-72-pt. 2-6
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are very pleased to have fellow legislators with us from the State of
Michigan. We know you have had firsthand opportunities to observe
and study this problem and we welcome your testimony today. Which
of you would choose to proceed first?

STATEMENT OF HON. JOYCE SYMONS, MICHIGAN STATE REPRE-
SENTATIVE, ACCOMPANIED BY TEE FOLLOWING MICHIGAN
STATE REPRESENTATIVES: HON., BILL S. HUFFMAN, HON. AR-
THUR J. LAW, AND HON. RICHARD A. YOUNG

Mrs. Symows. I am Joyce Symons, representing the 30th District
of the State of Michigan. I am also cochairman of an ad hoc committee
of 72 people from the Michigan House of Representatives, the com-
mittee established to preserve the neighborhood school concept. So, in
effect, all of our group here today are with this particular committee.

I particularly urge and support the concept of amending the U.S.
Constitution to prohibit the forced busing of schoolchildren on the
basis of race, color, religion, or national origin for many, many reasons.

I believe that our judicial system is usurping the legislative process
through the widespread practice of judges making laws, rather than
interpreting laws. A prime example of this practice may be seen in
Michigan, whereby Judge Stephen Roth has ordered our State board
of education to determine a method of obtaining racial balance in our
school system.

I believe that Congress is losing its legislative prerogative to reflect
the wishes of the people by allowing judges who are not responsible
to the electorate to enforce any plan for court-ordered busing in
order to achieve racial desegregation.

Assigning students to our schools on the basis of race, color, or
creed is just as unconstitutional as any other form of discrimination.
Iii fact, it is more dangerous and damaging because it jeopardizes the
essence of our democracyfreedom of choice.

Further, I believe that court-ordered discrimination will lead to
increased tensions, violence, and major social upheaval which will
disrupt our schools and our society.

I realize that many legislators have introduced proposals to prevent
forced busing, however, the courts will only overturn this kind of
legislation and, for this reason, I believe that a constitutional amend-
ment ratified by the States is the only solution to this problem.

I also believe that this is a subject of such magnitude that immediate
action is necessary, just as we undertook with regard to the 18-year-old
vote. Any unnecessary delay will only create larger problems.

I speak to you not only as a State representative, but as a. mother
of three children who has personally experienced the problems in-
volved in busing schoolchildren. T am opposed to any busing without
the voluntary .consent of each parent or guardian.

In certain instances, such as special schools for the retarded, I
realize that busing is necessary, however, in these instances a parent
would willingly approve busing.

However, I feel that it is unfair to children to bus them beyond
their own neighborhood except in those instances wherein a parent
would willingly approve such busing. The safety, health, and welfare
of children are my primary concerns.
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Having lived with busing for many years, just because the bound-

aries of our school district were set many years ago along farm commu-
nity lines and are hopelessly inadequate for our new suburban commu-
nity; the boundaries were set in Michigan in 1847, and Allen Park, the

citywhich
I live, became a city in 1959.

Mr. HUNGATE. I am familiar with Allen Park and had the privilege
of working on a criminal justice survey there in 1V56. I hope they still
have the high quality of law enforcement they had then.

Mrs. SYMONS. We do have. It is a very fine community. We have
three school districts within a city of 40,000 people in Allen Park and
so the southern school district boundary was what we then called the
Heintzen school district. Children lived in Allen Park, but were bused
to Southgate to school 3 miles from home.

Of course, this was a case of a realtor telling us when we bought
our home, because every parent when they are looking for a home first
looks for the school, the churches, and the shopping areas before they
invest their money in a house, and, of course, the realtor said to us that
your children will go to school right across the field, ors block from
home; but we were misled and our children were bused from Allen
Park to this Heintzen school district.

Through this system I considered that my children and most of the
parents, 94 percent of the families that I first petitioned to transfer
children to Allen Park, 94 percent of these people felt strongly enough
to sign a petition so we would have our children transferred into the
Allen Park school district. We felt that education consists of more than
reading, writing, and arithmetic, and our children were being deprived
of what educators consider a total education.

Extracurricular activities, particularly from junior high school on
up, are not within the reach of the bused child. There is no football,
baseball, basketball, school club, or school play for the bused child,
simply because if he misses that bus home, there is no other transporta-
tion available between his school and his home.

It is impossible for these children to stay after school without
mother having a second car in order to go and pick these children up
who have to stay to make up work. So the bused child is totally de-
prived of an education.

They can not participate in half of what actually goes on in the
school. Realizing this, in the early 1960's I petitioned door-to-door and
made two trips to Lansing to appear before the State board of educa-
tion. We were thrown out the first time on a technicality that this
mother who had started the petition drive, being myself, had not had
an appeal signed at the same time that I had my petition signed. and I
had to start all over again, and I did this, going back to Lansing, and
finally after all of this time, the petition drive resulted in transfer of
these children, 135 homes, into the Allen Park school district.

I would like to point out here that the courts seem to be making this
a racial issue; it is not. Both of these districts were all white. There was
no racial question involved. It was merely the fact that these children
were deprived of what we consider a total education in today's society,
therefore, I have been on record as opposed to busing for many years.

It is my sincere hope that this committee in its good judgment will
report House Joint Resolution 620 to the floor of the U.S. House of
limit my concern to House Joint Resolution 620. I believe that if you
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Representatives with a recommendation that it be passed. I don't
have another vehicle that you would like to use to amend our Consti-
tution, that as long as we get the job done as rapidly as possible so that
we can prevent all of the social upheavals and problems that we will
have unless we do that. Certainly I am not limited to Hose Joint Reso-
lution 620, but I have been informed about House Joint Resolution 620.

The people in my community are working very strongly to ask for
your support in this matter. The probleh_ of racial desegregation
should not be the responsibility of the scht, ildren in this fashion.
I believe that it is wrong for us to use our chile' n as pawns in a social
experiment and I think this is exactly what we are doing when we
place the problem of integration on the schoolchild.

The answer lies in providino- a fundamental concept of equal oppor-
tunity for quality education for each child. Wemust. provide a K-16
or kindergarten through college system of free public education that
will bring equal opportunity for quality education to every youth and
adult.

The prohibitive cost'of busing would certainly be better applied to
insuring this opportunity for all children so that every child, whether
he is college oriented or not, can have an opportunity to have a career
goal throughout his education, whether it be vocational education or
college education, and each child would want to handle his own career.

Certainly I would appreciate your support in this constitutional
amendment so that we can solve this problem. Thank you very mud)
for hearing me today.

Mr. HUNGATE. Thank you, Representative Symons, for your state-
ment. Mr. Law ?

Mr. LAW. I am Representative Arthur Law, a representative of the
62d District of the Michigan Legislature which comprises the city of
Pontiac. I appear here as a member of the legislature protesting court-
ordered busing for the purpose of integration, and second, as a repre-
sentative of my city, which I think is being treated unfairly as a result
of court orders.

I don't know of any way that I could do better than to quickly read
the statement I have here but if you have the record copy which we
sent in Thursday, I would like to note that there are a couple of typo-
graphical errors I would like corrected for the record.

Mr. HUNGATE. We would appreciate it if you would.
Mr. LAW. I will read them out. Gentlemen, I wish to thank you for

the privilege of appearing before you to present my opinions and that
of many of the citizens of Pontiac, Mich., whom I have represented in
the Michigan Legislature for 14 years.

From 1942 to 1954, I served my city as a city commissioner. Six of
those years, I was mayor of Pontiac. From 1925 until 1947 I was a
factory worker in the Fisher body plant located in Pontiac, except for
2 years during World War II, when I was a labor representative in
the WPB and OPA.

As the son of a union coal miner, I knew the experience of extreme
poverty, hunger, and oppression. So it was inevitable that I should
help to give birth to and nurture the growth of the United Automobile
Workers Union to eliminate the abuses in that industry.

I was first president of the Fisher Local Union in 1933 and several
times afterward. Our goal was to make improvements in wages,
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hours, working, and living conditions, with seniority rights that
would enable us to be stable and loyal citizens of our community.

As we brew stronger, we insisted upon the secured contracts to
eliminate discrimination in hiring Sand employment. To secure these
equal benefits, we walked the picket lines together, white and black,
men t! nd women.

Hunger, poverty, and insecurity were our common denominators
at that time and caused our union to grow and succeed dramatically.
They also caused us to join the Democratic Party, which offered the
greatest hope to people, of many different backgrounds, whether of
race, religion, ethnic, or geographical origins for the elimination of
these cancers.

We believed that we could have the freedoms promised and still
be ourselves racially, ethnically, and religiously. In the belief that one
man's freedom ends where another man's begins, we never expected to
be punished because of race. We are today.

A Supreme Court that rightfully ruled in 1954 to eliminate dis-
crimination in schools and public facilities forbade the assignment of
pupils in oar public schools because of race. Since the Kerner report,
the Supreme Court, obsessed with the idea that L-itegration is the cure-
all, is allowing Federal district courts to order the assignment to
schools because of race.

This Supreme Court would throw out any law governing the lives
and welfare of our citizens, that was enacted by a State legislature
or by Congress without definite guidelines and leaving the guidelines
to the individual opinions, whims, or latent hatreds of individual
judges.

Such action by our Supreme Court, which has usurped the preroga-
tive of making such a law, compels us to protest and come to you for
relief and assistance in constitutionally barring such whimsical de-
cisions as the one ordered in my city by a judge, who in 1965, as a
member of our Civil Rights Commission, upon the allegations of four
citizens and without investigation as to validity thereof, stated that
"obviously there is a mess in Pontiac that needs to be cleaned up."

Later, as a Federal district judge who sends his children to a private
school, he ordered massive busing of schoolchildren in Pontiac at the
cost of $733,000 with a continuing cost of $500,000.

Mr. ZELENKO. Does the figure of $733,000 cover the total cost
of busing, both for desegregation and for purposes unrelated to
desegregation ?

Mr. LAM . I have the stat..,ent from Dr. Dana P. Initmer here
which I will submit, to the coiianittee in regard t' that.

Mr. ZELENKO. I want to know, sir, whether the figure you cite to
the committee is the cost, of busing to effect desegregation, or does it
also include the cost of busing for other reasons. There was busing
before, the court order in Pontiac, was there, not?

Mr. LAW. There was busing of children a mile and a half outside of
the city limits. There was busing of children for the purpose of getting
to the nearest school that served the purpose.

Mr. ZELENKO. I asked whether the figure cited on page 2 of your
statement is the total cost of pupil busing for the Pontiac school
system.

Mr. Lim. I w:l I have to submit that to you.
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Mr. HUNGATE. I think there would be one cost figure before the court
order and a different figure after. He is asking if this is the total figure.

Mr. LAW. This is from Dr. Dana Whitmer, superintendent of public
schools in Pontiac, stating why they need greater assistance and why
they are having to ask the people to vote a $5.5 million levy to make
up for the deficit they are going to face.

It says the cost of the busing program has increased financial prob-
lems of the school district. Total estimated cost attributed to a busing
program, $733,000, of which approximately $500,000 is budgeted to the
general fund.

The deficit will range from $3,153,224 in 1972-73 budget to $4,492,-
670 in 1974-75. So cost of busing program represents one-sixth to
one-eighth of total financial problem facing the school district in the
next 3 years.

Mr. HUNGATE. That would seem to be the total cost of the busing,
that includes operating costs and cost ofnew buses?

Mr. LAW. $500,000 a year continuing cost. To substantiate that but
not particularly for that purpose, I inquired of the Department of
Education, State of Michigan, as to the cost for busing of the program
that is already in existence and had been for years in existence to take
children to the nearest school, whether public or parochial. We do
both in Michigan, but they must live a mile and a half from school.

Mr. HUNGATE. In the interest of time, I apologize for us taking some
of your time, if you would supply to us the difference, in other words,
the cost of the busing before the court order and the cost after. There
would be a difference between those two figures resulting in a different
percentage of the budget before the court order and after.

Mr. Law. Superintendent Whitmer did not furnish me with the
difference in there.

Mr. HUNGATE. Would it be possible for you to supply that for the
record within 2 weeks?

Mr. LAW. I will try to do so.
Mr. HUNGATE. Without objection, we will include that information

in the record. The Chair's problem is that we have a number of dis-
tinguished wittiesses here and we have a 12 noon deadline, more or
less. Thank you.

Mr. LAW. I will submit to the clerk the material that I have and
supply the other on your request.

I might say, Mr. Chairman, that the State of Michigan in
1970-71 budget spent $45 million at per pupil cost of $56.29. Since
there were 8,000 additional pupils budgeted as a result of this court
order, that itself explains the probable cost of this thing, but it is
estimated it will cost around $500 per year.

I would like to say that I am not so much interested in a constitu-
tional amendment as to have our Supreme Court get itself back into
the frame of mind it had in 1954 when they said children could not be
bused or would not be r'signed to schools because of race.

I think that was a just decision. I wish they would continue with
the same theory and philosophy instead of the one they have now
because w,, don't have guidelines but to leave it all up to the judges.
I think my city was unjustly treated as I noted in my prepared state-
ment. With that, I will end my statement.

(The prepared statement and materials subsequently submitted
follow :)
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STATEMENT OF REPRESENTATIVE ARTHUR LAW, SIICHIGAN HOUSE OF
REPRESENTATIVES

Gentlemen, I wish to thank you for the privilege of appearing before you to
present my opinions and that of many of the citizens of Pontiac, Michigan, whom
I have represented in the Michigan Legislature for fourteen years. From 1942 -
1954, I served my city as a city commissioner. Six of those years, I was Mayor
of Pontiac. From 1925 until 1947, I was a factory worker in the Fisher Body
Plant located in Pontiac, except for two years during World War II, when I was
a Labor Representative in the W.P.B. and O.P.A.

As the son of a union coal miner, I knew the experience, of extreme poverty,
hunger and oppression. So it was inevitable that I should help to give birth to
and nurture the growth of the United Automobile Workers Union to eliminate
the abuses in that industry. I was the first President of the Fisher Local Union
in 1933 and several times afterward. Our goal was to make improvement in
wages, hours, working and living conditions, with seniority rights that would
enable us to be stable and loyal citizens of our community. As we grew stronger.
we insisted upon and secured contracts to eliminate discrimination in hiring and
employment. To secure these equal benefits, we walked the picket lines together,
white and black. men and women.

Hunger, poverty and insecurity were our common denominators at that time
and caused our union to grow and succeed dramatically. They also caused us to
join the Democratic Party, which offered the greatest hope to people of many
d!lerent backgrounds, whether of race, religion, ethnic or geographical origins
; ',r .he elimination of these cancers of society. We believed that we could have toe
freedoms promised and still be ourselves racially, ethnically, and religiously. In
the belief that one man's freedom ends where another man's begins, we never
expected to be punished because of race. We are today ! A Supreme Court that
rightfully ruled in 1954 to eliminate discrimination in schools and public facil-
ities forbade the assignment of pupils in ow public schools because of race.
Since the Koerner report, the Supreme Court, obsessed with the idea that inte-
gration is the cure-all, is allowing Federal district courts to order the assign-
ment to schools because of race.

This Supreme Court would throw out any law governing the lives and wel-
fare of our citizens. that was enacted by a State legislature or by Congress with-
out definite guidelines and leaving the guidelines to the individual opinions,
whims or latent hatreds of individual judges.

Such action by our Supreme Court, which has usurped the prerogative of
making such a law, compels us to protest and come to you for relief and assist-
ance in constitutionally barring such whimsical decisions as the one ordered in
my city by a judge. who in 1965. as a member of our civil rights commission upon
the allegations of four citizens and without investigation as to the validity
thereof. stated that "obviously there is a mess in Pontiac that needs to be
cleaned up." Later, as a Federal district judge who sends his children to a
private school, he ordered massive busing of school children in Pontiac at the
cost of $733.000 with a continuing cost of $500,000. This according to a letter I
received from Dr. Dana Wbitmer, Superintendent of Pontaic schools, asking for
help because of the district's financial plight, represents %th to %th of the total
financial problem of our schools. Does this represent a sensible solution to
quality education, or does it represent purely a social experiment or appease-
ment? The sensible blacks of our country will and do recognize the fallacy of
such programs that remove them farther away from any control or parental
participation in the schools their children attend.

The people of my city, my State and I believe that most of the people of our
country do not appreciate the hyprocrisy of a Judge Keith or a judge in Virginia
who orders massive busing, while at the same time, because of the liberal salary
he receives as a Federal judge. he sends his children to a private school. Accord-
ing to a nei ,spaper quote, he justifies his hypocrisy by saying that while on the
bench he is a judge. at home he is a father

Nor do we Appreciate the hypocrisy of Congressmen who refuse to live in
Washington, D.C., where the children can derive the benefits of a totally in-
tegrated school system, but choose to live in Virginia or miles away in the beauti-
ful Maryland suburbs where their children can attend private schools or almost
totally segregated schools.

Nor do we in Michigan appreciate a senator who is wealthy enough to send his
children to private or parochial schools and in pious platitude tells us back home
that forced busing to achieve racial integration is good for us. Nor do we appre-
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ciate the hypocrisy of a former governor, whose church is outstanding in its
discrimination against Negroes, trying to force integrated housing upon commu-
nities solely because of an obsession with integration.

I would prefer a return to sanity and consistency by our Supreme Court to
that of a Constitutional Amendment. But the fear that I have and that voiced to
me by many others, is that the frustration of those who wish to continue to
flagellate and punish the citizens of OUT country will within a very short time
cause this same Supreme Court to mandate that all sales of homes, new or old,
can only be made to establish a racial balance.

We do not and should not have these edicts mandated by our Courts or by
Congress.

We in Pontiac and in Michigan have an open housing law. To make that law
workable for those who desire a different school or neighborhood, we have a
high annual income for our factory workers as a result of the Union movement.
This has allowed or will allow the purchase of a home in all but the most wealthy
neighborhoods. Few of us, either white or black can afford that and I for one
could care less.

At the time of Judge Keith's order, we had blacks living in every precinct in
our city. We have had non-discriminatory school enrollment since the Civil War.
We were the first city in Michigan, if not in the United States to embark on a
Public Housing Program for the relief of our citizens.

We were the first city in Michigan to enact a Fair Employment Practices Act
for the citizens of our City. We implemented it in City Government. I know these
things as they happened while I was in City Government and as the Mayor.

Since 1938 we have elected Negroes to our city council and to our school board,
although most of the time they constituted only 10-15% of our population. They
are now about % of our population. In the last general election, we gave
Richard Austin (a Negro) an overwhelming vote for Secretary of the State of
Michigan.

I cite these facts to show that the citizens of my city do not deserve the treat-
ment they are having to endure.

In closing gentlemen, I wish to quote the words of John Adams, "The patrons
of these acts allow that consent is necessary ; they only contend for a consent by
construction, by interpretation, a virtual consent. But this is only deluding men
with a shadow instead of substance. Construction has made treasons, where the
law has made none . . ., arbitrary distinctions .. , have always been the instru-
ments of arbitrary power, the means of lulling and ensnaring men into their own
servitude. For whenever we leave principles and clear positive laws and wander
after constructions, one construction or consequence is piled upon another until
we get an immense distance from fact and truth and nature, lost in the wild
regions of imagination and possibility where arbitrary power sits upon her brazen
throne and governs with an iron sceptre."

Gentlemen Tyranny was distasteful thenit is just as distasteful today,
whether by a President, a Congress or as in this instance by a Supreme Court.

,., STATE OF MICHIGAN,
DEPARTMENT OF EDUCATION,

Lansing, Mich., March,9, 1972.
Hon. ARTHUR J. LAW,
House of Representatives,
Capitol Building, Lansing, Mich.

DEAR MR. LAW : Several days ago, you asked for information concerning per
pupil transportation cost and per mile transportation cost. Attached is a tabula-
tion that provides this and some other transportation information for the last
four complete fiscal years.

The column entitled "Total Qualification" indicates the total amount of trans-
portation reimbursement that school districts were eligible for in each of the
fiscal years. The next column entitled "Legislative Appropriation" indicates the
level' of the state appropriation. You will note that only in 1970-71 was the
formula paid out in full.

If you have questions concerning this tabulation, plea e feel free to contact me.
Sincerely yours,

ROBERT N. McKzaa,
Associate Superintendent, Business and Finance.
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SOURCE OF REVENUF THE SCHOOL OPERATION (PROGRAM)

1. School District Property Taxes

1. Oakland County Property Tax
2. State Grants

1. School District Property Tax
2. State Grants

1. Oakland County Property Tax
2. State Grants

1. Federal Grants

1. State Grants

1. Federal Grants
2. State Grants
3. Student Fees

1. General State Aid
2. Student Fees
1. Student Fees
2. Federal and State Grants

All New School Construction, Major Re-
habilitation, and Purchase of School
Sites. This is the Building and Site
Fund. The School Board sells bonds to
get the money for construction, and
pays it back over a period of years
from property tax receipts.

Special Education..' All special educa-
tion programs and services that are
provided in the school.

Oakland Schools (Intermediate Dis-
trict) determines how much special
education the schools of Pontiac get
each year.

Vocational Education.' These are the
vocational classes which are taught in
the junior and senior high schools.

North East Oakland Vocational Educa-
tion Center.' (NEOVEC) The Center
gives vocational and technical train-
ing to students from Pontiac, Avon-
dale, Rochester, Lake Orion, and
Oxford.

Federal Categorical Aid Programs.
These educational programs are for a
specific purpose and are controlled by
Federal guidelines.

ESEA, Title I, II, HICOP
Bilingual Education--SVP
Head StartUrban Corps
Teen MothersESAP
Adult Basic Education--CCEM
Vocational Guidance--NDEA, Title

III
State Categorical Aid Programs. The

major program is in Section 3 of the
State Aid Act. It offers special in-
struction in reading and mathematics
for children who are educationally
disadvantaged.

Adult Education.' The adult program in-
cludes high school credit courses,
basic education, non-credit courses,
and vocational courses.

Projects Growth and Caddy
Summer School.' These are all classes or

courses taught in the summer.
Food Service Program. All food served

to children.
Analysis of Revenues and Expenditures, 1972-1975

This analysis summarizes revenue and expenditure projections for the next
three fiscal years, 1972 to 1975. It compares total anticipated revenu"s and ex-
penditures for each year, thus giving an estimate of annual deficits and increased
millages which would be required to balance each year's budget.

The Board of Education does not control the major factors which determine
revenues or expenditures each year as shown in the box below.

' These school operations (programs) appear in the School District Operating Budget
each year.



Source of revenue
State aid
Valuation of the school district

The school tax rate

080

REVENUES

Determined by
the Legislature
the local assessors and the County

Equalization Board
the County Tax Allocation Board plus

added millages which citizens have
voted

EXPENDITURES

Classification of expenditure
Pay scales and fringe benefits (89% of

the total budget)
Integration plan costs
Free materials and supplies
Some special programs and services

Determined by
Collective bargaining with employee

groups
Federal Court Order
State Supreme Court decision
State Department of Education

Because the Board of Education does not control revenues and expenditures,
the financial projections for the next three years must he based on assumptions
as to what will happen. The assumptions which have been made and used for
these projections are summarized below:.
RevenuesAssumptions

L The present way of financing public education will be continued from 1972 to
1975.

2. The state equalized valuation. (SEV) of the School District will be
1972-73, $660,000,000
1973-74, 682,000,000
1974-75, 694,000,000

3. The variable tax relief of 1.4 mills that has been allocated for more than 20
years will not be available beginning with 1972-73. The tax rate for 1971-72 was
as follows:

City of Pontiac Outside the city

8.13 8.13
Variable ..... ......... .... .... ...... -

8.75
6.25 6.25

Total............. ....... ... . ... 24.53 23.13

The tax rate in the next three years will be 2.3.13 mills for the City of Pontiac
and the area outside the city.

4. The general State Aid formula for 1971-72 will he continued for three
years, however with two adjustments: (1) The "grandfather clause" will pay
out at 77%, and (2) there will be a 6% improvement factor added each year.

5. Section 3 funds will continue to finance the special reading teacher pro-
gram.
Expendituresassumptions

1. The level of School District programs and services which were financed
from the general fund in 1970-71, with adjustments to 1969-70 levels in certain
specific items, will be the standard used for the next three years.

2. The following increases in the consumer price index (C.P.I.) will occur.
1972-73, 3.0%.
1973-74, 3.5%.
1974-75, 4.0%.

3. Salary and fringe benefit costs will increase approximately the same as
the C.P.I.

4. Enrollments will continue at the approximate 1971-72 level of 21.327.
5. New costs generated because of the opening of the new Peng have been

included in 1973-74. and 1974-75 estimates.



PROJECTION I. RASED ON THE 1970-71 LEVELS OP SERVICES AND PROGRAMS WITH
ADJUSTMENT TO 1969-70 LEVELS

This level might be thought of as the "normal" level of programs which had
developed over the years-a full day program for all students; library, music,
physical education, counselling and consultants ;, instructional supplies: opera-
tion and maintenance-all at reasonable levels,

1971-72
budget

Projections

1972-73 1973-74 1974-75

Projections of expenditures, 1972-75:
1000 Instruction. - .,, ... .. , .. ,, ,,, ,,,,,,..,

.- -2100 Administration , - , -

2200 Attendance , ,
,

.., - ,
2300 Health ......... .... _ .... ...... ...........
2400 Transportation...-,.,.. .r. ,,,,,, ,
2500 Plant operation .. , ..., , , r ,
2600 Plant maintenance... ,....,, . ..... ,
2700 Fixed charges , , , ,
2800 Capital outlay ........ , ,,,..., ..., ......
2900
3000 Food services -- --...,- rrr--- r-rr, . r r3200 Student body activity. , ,,.,,....,,

$15, 745, 764
841,967
15,195

133,438
681, 581

2,407, 217
760, 318
794, 964
168, 410
33.928
1,700

23, 112

$17, 461, 078
875,740

47, 859
142, 113

2,752193,, 226452

910, 070
868, 050
25430; 851455

1, 540
29,100

$18,145, 324
908,895
49,575

147,735
751, 546

2, 663, 775
952, 522

233135:M680

57,045
1, 590

30,260

$18, 939, 233
948,010

51, 578
154,308
784, 665

2, 779, 370
992, 440
944, 710

23549111'; 6566'6205

21,642, 894 23,863, 066 24, 857, 037 25, 928,479

Projections of revenues, 197245:
Local taxes r rr r,r r rrr, rrrrrrrr rr, 15, 678, 248

4, 876, 675
565, 234

15, 265, 800
4, 368, 376
1, 075, 366

15, 786, 225
4, 204, 550
1, 089, 234

16, 052, 220
4, 264,487
1,119, 082

..... . .... 21, 120, 157 20, 709.842 21,080, 009 21, 435 789

Balances or deficits, 1972 -75:
Deficit . - - - -
Explanation . .. ..................... ..

522, 737 3, 153, 224
(2)

3.777,3,777,028
(3)

4,0.690
(4)

Deficit covered by an operating balance June 30, 1971 of $723,297.
2 SEV $660MM. Added rate to balance 4.78 mills.
3 SEV $682SIA. Added rate to balance 5.54 mills,
4 SEV $694MM. Added rate to balance 6.47 mills.

PROJECTION II. BASED ON THE 1 97 1-7 2 LEVELS OP SERVICES AND PROGRAMS OB
THE CUT BUDGET

This level might be thought of as the "reduced" level of programs and services
in 1971-72-a 5 hour day for junior highs; sharp reductions in library, music,
physical education, counseling and consultant services; ih cut in instructional
supplies; reduction in plant maintenance and operation activities.

1971-12
Projected

budget I 1972-73 3 1973 -743 1974-754

Revenue ... ... . ,-.----..-.. ....... .... ..... 621,120,157 $29, 709, 842 821,080,009 $21, 435, 789
Expenditures , , - , - - 21,642, 894 22, 417,167 23, 364, 561 24, 365, 300

522, 737 1, 707, 325 2, 284, 552 2,929, 511

I Deficit covered by an operating balance June 30, 1971, of 8723,297,
3 Added rate to balance 2.59 mills.
3 Added rate to balance 3.35 mills.

Added rate to balance 4.22 mills,
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TRANSPORTATION DATA

1967-68 1986-69 1969-70 1970-71

Total expended $34, 625, 724.00 $35, 899, 948.00 $36, 422,671.00 $43, 139, 356.00
Total qualification 21, 824, 366.00 24,135, 221.00 26, 254, 559.00 18,267, 927.00
Legislative appropriation. 18, 500. 000.00 22, 000, 000.60 26, 000, 000 00 29, 000, 000.00
Per-pupil cost ..... .......... . l 52.45 I 50.92 l 47.89 I 56.29
Per -pupil allowance_ ... l 33.97 l 34.97 l 35.94 I 37.94

Per-mile cost (cents) ........ - 43.3 36.3 39.7 45.6
Per-mile allowance (cents) 28.12 25.0 29.8 30.7
Total miles traveled 72, 291,125 88, 484, 471 30, 214,797 84,022, 869
Total pupils 727, 033 764, 832 802, 394 812, 060

I Based on number of eligible students transported on school-owned buses exclusive of special-education children.

Source: Summary of transportation reports.

SCHOOL DISTRICT ADMINISTRATION BUILDING,
Pontiac, Mich., M vrch 6,1972.

Hon. ARTHUR J. Lew,
House of Representatives,
Capitol Building, Lansing, Mich.

DEAR REPRESENTATIVE Lew Enclosed with this letter is a financial study of
what lies ahead for the School District of the City of Pontiac, 1972-1975. We
thought the situation faced by the Pontiac Schools and the facts in the study
would be of interest to you and perhaps of some use as various legislative matters
pertaining to the financing of the public schools are debated.

There are several conclusions which can be drawn from this report that, in our
judgment, have special significance. They are outlined below :

1. General State Aid to the Pontiac Schools has declined by approximately
$2,000,000 since 1969-70. Projections for the next three years indicate a
continued decline. This is one major reason for the financial problem faced
by the schools.

Revenues from local property taxes have increased comparably to the in-
crease in school costs since 1965. Projected increases in local property tax
revenues for the next three years will also keep pace.

2. The increase in expenditures for current expenses since 1965 are con-
fined almost exclusively to the costs of personnelsalaries, wages, and fringe
benefits. in a real sense, these sharp increases in costs are a product of
P.A. 379. Collective Bargaining for School Employees.

3. The costs of the busing program has increased the financial problems of
the school district. The total estimated costs of the busing program is
$733,000 of which approximately $500,000 is budgeted to the General Fund.
The anticipated deficits which appear on page 6 of the report range from
$3,153,224 in 1972-73 to $4,492,690 in 1974-75, so the costs of the busing
program represent from 1/4 to 1/4 of the total financial problem faced by the
school district in the next three years.

The data in the report snake it clear that the School District needs a stable level
of State Aid. The decline of gross revenues and per pupil revenues from State Aid
which has occurred in the past few years is hurting Pontiac. We hope that you
can give strong support to maintenance of the "grandfather clause" in the Act
which will prevent further erosion of State Aid for Pontiac.

If there are questions about this report or additional information that might be
helpful to you, we would be happy to furnish it. From time to time I'll try to
send you materials that give information about the Pontiac School District.

Very cordially yours,
DANA P. WRITUE2,

Superintendent.

THE SCHOOL DISTRICT OF THE CITY OF PONTIAC

To: The members of the board of education.
From: Dana P. Whitener.
Subject: Analysis of Projected General Fund Revenues and Expenditures for

1972-1975 with a Proposal to Increase Revenues.
Introduction: Where does the money come from to pay for schools? The answer

is very complicated. So, the table below was prepared to answer this question. The
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money (revenue) for various school operations comes from seven different
sources:

1. School District Property Taxes.
2. Oakland County Property Tax.
3. General State Aid.
4. State Grants.
5. Federal Grant&
6. Fees.
7. Miscellaneous sources.

Generally speaking, revenues that the School District receives can be used only
for specific purposes which are spelled out in laws. So, it is possible to be short
of money for certain operations while other operations have sufficient money
but money cannot be shifted around to balance things out.

SOURCE OF REVENUE THE SCHOOL OPERATION (PROGRAM)

1. School District Property Taxes
2. General State Aid
3. Other

Current Expenses for the Regular Day
School. This is called the General
Fund'. The regular day school opera-
tion includes the activ:ties listed be-
low for Kindergarten ihrough Grade
12.
Instruction
Administra-

tion
Health Serv-

ices
Attendance

Services
Transporta-

tion
The financial problem faced by the

School District is entirely in the Gen-
eral Fund, or in financing the regular
K-12 day school program. The General
Fund is the biggest part of all school
costs; it is over $20,000,000 this year.

Plant Operation
Plant Mainte-

nance
Fixed Charges

Capital Outlay

Miscellaneous

Chairman CELLER (presiding). Any questions?
Mr. McCumocn. I would like to ask one question, Mr. Chairman.
If you have black pupils residing within a city, how are they going

to get to school except by busing when the distance to school is beyond
ordinary walking distance?

Mr. Law. I did not understand your question clearty, sir, but we
do have a policy in Michigan established by the legislature and board
of education that any child who lives a mile and a half or more from
the school that he is supposed to go to, is provided with bus trans-
portation.

This does not apply within city limits or has not in the past. It has
been left up to the children within a city to get to their own school
upon du, theory that no school was more than a mile and a half from
the child.

Mr. Mc Cuu.ocii. If they do not have the money with which to pay
for transportation to school, how arc they provided that transporta-
tion?

Mr. Law. I would say, sir, that under the plan that Michigan had,
any child *vas within a mile and a half and it was considered that
this was reasonable distance for them to walk to school. Walking is
not a bad habit, and the money was provided

Mr. McCura.ocii. I should like to interrupt, if I may. Does that
walking likewise apply to white children?

Mr. LAW. It has never been a racial issue in Michigan. We have had
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open schools in Michigan and no segregation of schools since the Civil
War, and that was typical of my city.

Mr. MCCULLOCH. I thank you very much, and I asked that question
particularly because there are many parents and some students who
think walking up to a mile and a half to school is far too great a
distance.

Mr. LAW. Well, I don't agree with them. I am a father of four chil-
dren raised and educated in the Pontiac schools, that were born there,
who attended Pontiac public schools, and they walked until they had
to go to high school, and dad provided busfare for them to go at
that time.

Mr. McCuuocm. We see eye to eye on the desirability of requiring
children to walk a reasonable distance to school provided that it does
not harm either whites or blacks.

Mr. Law. That, sir, has never been a policy in Michigan, to deter-
mine whether a child is white or black to have the privilege of busing.
I am sure both avail themselves under the present setup and have
been for years depending upon where they live and the distance from
school.

Mr. MCCLORY. Mr. Chairman, may I ask one question?
Chairman CELLER. Yes.
Mr. MCCLORY. I want to ask Representative Symons this question :

You stated that the problem as far as Allen Park is concerned was not
a racial question because both school districts were all-white. You have
indicated support for House Joint Resolution 620, which would limit
the right to assign pupils because of their race or color. However, it
seems to me that you have suggested that there should be a limit on
busing, even though there was no racial or color question involved
at all. So it would seem you were supporting another type of con-
stitutional amendment, which would limit the right to bus even though
there is no color or race question involved. Isn't that right?

Mrs. SYMONS. Sir, the point that I wanted to make is that busing
is unfair to all children regardless of color. That I would like to see a
constitutional amendment to prohibit busing beyond the neighbor-
hood school without the prior written approval of the parent or
guardian.

In other words, I would like the Constitution amended, and this is
why I said that I am not limited to House Joint Resolution 620, but
I would support a constitutional amendment that would prohibit
forced busing of schoolchildren beyond their neighborhood school.

If you want to amend House Joint Resolution 620 or use anothervehicle
Mr. MCCLORY. I just wanted to have an understanding.
Mrs. SYMONS. The reason I mentioned that this was two all-white

school districts was that I was pointing out the fact that busing is
unfair to all children, whether they be black or white.

Mr. McCumr. I wanted to have a clear understanding of your posi-
tion. Very good.

Mrs. Srmoss. Thank you, sir.
Chairman CELLER. The next witness will be Mr. Young.
Mr. Youxo. Thank you, Mr. Chairman.
Chairman CELLER. DO you want to place your statement in the

record?



Mr. YOUNG. My statement will be very short inasmuch as all of you
have my written statement.

Chairman CELLER. We will place your full statement in the record,
and you may make an additional statement.

(The statement follows :)

STATEMENT OF MICHIGAN STATE REPRESENTATIVE RICHARD A. YOUNG

Mr. Chairman and Members of Subcommittee No. 5 of the House Judiciary
Committee, my name is Richard A. Young and I am a member of the Michgian
House of Representatives, serving my fourth two-year term. I am a member
of the Ad Hoc Committee of the House of Representatives that was elected by
members of that body for determining an effective program to defeat the busing
of school children from their present school districts.

REASON FOR MY APPEARANCE BEFORE YOUR COMMITTEE

In October of 1971 Federal District Court Judge Stephen J. Roth made a
finding that de jure segregation existed in the Detroit Public Schools.' In
short, the court found the State of Michigan, through its elected officers, had
violated the rule of the United States Supreme Court's decision commonly
referred to as the Brown Decision of 1954, wherein the Supreme Court stated that
discrimination resulted in inequitable distribution of educational resources such
as to deny black children the proper resources for proper schooling.

Judge Roth's decision was issued and was applicable to the State of Michigan,
a state which has always been known to be liberal and progressivea state that
has three black state senators and thirteen black members of the House of
Representativesa state where up until Judge Roth's decision never had any
legislation introduced by the black members of the Legislature or any liberal
members of the Legislature which would propose any type of remedy comparable
to the types of remedies that Judge Roth apparently is now consideringa state
which did pass, within the last 2 to 3 years, statutes that called for the decentral-
ization of the Detroit School System, and this legislation was brought about
by the urging of black members of the Legislature, who stated that their purpose
was to allow people from their districts to more fully participate in the edu-
cational policies of their community and to allow parents to become more in-
volved in the education of their childrena state that enacted legislation which
was aimed at identifying educational problems and providing remedies to solve
these kroblems :

1. A statewide assessment program was set up which provided for testing of
all fourth and seventh graders attending public schools in the State of Michigan.

2. A compensatory education program was provided that called for the ex-
penditure of 22% million dollars for school districts having a high concentration
of low-achieving students and for students who came from a poor socio-economic
background. (See Exhibit I--approximately 8 million to Detroit.)

3. There was $55 million spent for special educational programs which again
called for large sums of money to be spent in a majority of cases within the
black communtiy.

4. There was $20 million appropriated to high-tax districts, which again called
for large sums of finance to be attributed to the Detroit School District.

All of these facts are evidence. of the fact that the Michigan Legislature is
concerned with the Detroit School District and with its large black population
and the problems that are presented within that urban area.

In 1967 Michigan was a state that did not levy a state income tax, but with
the advent of these new programs an individual and corporate income tax
was levied which was again increased last year and which now calls for the
payment of 3.9 per cent to be levied against individual incomes and 7.8 per cent
to be levied against corporate incomes.

In short, I want to bring to the Committee's attention that the Michigan
Legislature did realize the prohiem of the black student and was attempting to
bring about reasonable solutions. During the current session this trend has
continued and in my opinion will do so in the future. The Roth decision came
as a surprise and was felt with anguish by many of the members of the current
Legislature, who has taken active roles in the past to assist in this great social
problem. We, on the Ad Hoc Committee, wish to bring that to your attention.

' The ease is Bradley Vs, Atillikrt). 1971. Judge Stephen J. Roth, United States District
Court, Eastern District of Michigan. South Division.
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THE COURT DECISION AS IT AFFECTS MY CONSTITUENT DISTRICT

The district I represent is in western Wayne County and borders the City of
Detroit In 1960 there were approximately 35,000 people residing in the City
of Dearborn Heights, which comprises the largest area of my district Today
there are 85,000 citizens residing in that community, and since 1960 the num-
ber of school' bus tripled in that area. The residents of the city indebted them-
selves by sell if; school bonds to raise the necessary revenue to construct the
proper facilities for the education of their children, and these bonds will not
be paid until sometime beyond the year 2000. The Attorney General of our state
has rendered an opinion that if these districts were to merge into a Metropolitan
District, the landowners would still be responsible for paying off the bonding
and their properties are so encumbered.

The average homeowner in the district pays approximately $700 in total prop-
erty taxes for city, county, and school assessments. The income of the average
homeowner can be classified as that of middle income. The City of Dearborn
Heights has relatively no industry, and all public operating expenses are paid
for by the resident homeowner, for this area can be properly classified as a
"bedroom community."

Upon bearing the decision of the Federal District Court, the reaction in the
suburban areas of Greater Detroit was one of complete outrage. Eighty-six
school districts were considered as being possibly involved in a Metropolitan
Detroit School Busing Program. I can honestly state that at least 90 per cent
of these school districts were in complete disagreement with the decision and
the remedies that were being advocated to relieve the conditions that the court
had found to exist. I am certain that many of your colleagues from our state
have testified to that fact, either formally before this committee or in private
conversations that existed among members of the Congress.

I am certain that no public issue has caused such a vast public protest in
the State of Michigan during the past 20 years. Detroit was selected as the first
large metropolitan area in the north as a test case for those citizens who
advocate busing as a cure to the educational problems confronting all large urban
areas of our nation. Perhaps the strategy was to bring such a case in a community
where it would be more readily accepted, because Detroit has always been the
headquarters for some of our greatest labor unions and has been the resident
area of such leaders as Walter Reuther, and his successor Leonard Woodcock,
Henry Ford, and United States Senator Philip A. Hart. All of these men have
done much to help the low-income groups that exist in our nation. In this instance,
however, I am here to testify that the people from the area that I represent are
with great unanimity opposed to a program that calls for the mass busing of
school children. In October and November, shortly after the Court had announced
its decision, there was great mass meetings of citizens demanding that public
officials react and do something constructive to stop the threat of the proposed
busing remedy. The Governor of our State, the Attorney General, the State
Board of Education, the Congressmenall were deluged with correspondence,
phone calls, and public contact in an effort to make them take a stand as being
opposed to this contemplated measure.

THE STATUS OF THE SITUATION SINCE THE ROTH DECISION

Judge Roth, after rendering his decision, ordered the State Board of Education
on November 5, 1971, to study various means by which the Detroit public . chools
could be desegregated by a metropolitan plan. The State Board of Education in
February of 1972, acting in compliance with that order, submitted six plans to
the Court for its consideration. As a preamble to the submission of these plans
the State Board stated that the Court does a disservice to black children by
assuming an automatic improvement in black children performance in integrated
schools. Furthermore, the State Board pointed out that black people perfornance
in integrated schools has not been satisfactory as measured against white
students.

All of the plans that the State Board of Education submitted to the Federal
District Judge called for the busing of students from neighborhood schools to
points elsewhere in the Detroit Metropolitan area. I would suggest that these
types of programs are completely contrary to the best interests of children,
especially that group up to 12 years of age. It has been my experience, and I am
certain that each one of you can recall also, that up to that age the most
important persons and motivating factor in your life were your parents. Most
children would do anything to please their parents and this applicable to their
performance in the classroom. If we are to remove the children f r o m the neighbor-
hood s c h o o l s and send t h e m t o a distant place, t h e likelihood o f the p a r e n t p a r t i c i -

2 0 4 4 0 0 - 72 - pt. 2 - 7
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pating in school programs is more remote, and so is the resultinstead of encour-
aging motivation on the part of the parent, the busing program actually detracts
from this concept.

I would like to bring to the Committee's attention that in Taylor, Michigan,
there is presently a program whereby counsellors begin to work at 1:00 p.m. in
the afternoon and spend two to three hours counselling children in the classes
K-8. The rest of the time is spent visiting the homes of these children to find
out what kind of atmosphere exists and to attempt to encourage the parent to
participate in the education of his child. The counsellors actually attempt to
classify the home and to communicate the atmosphere to the classroom teacher
so that the teacher, in turn, might know what conditions do exist and attempt
to set up a program that is specialized for that particular, individual student. It
would seem to me that these are the types of programs that should be encouraged
by the Congress and the State Legislatures, if we are really to do anything in
creating an improved education for children in this country.

As we sit here today we are not certain as to what Judge Roth will order
within the next few months. I am certain that he is aware of the attitude of the
community toward this most controversial case, and I would presume that he
will act with caution and to the best interests of the community.

The people that I represent are certainly reluctant to have the Constitution
of the United States amended in any way so as to regress in the field of civil
rights, but at the same time we are faced with the situation that leaves us very
little in the way of alternatives, and for this reason I am certain that there has
been pressure put on the Congress to discharge House Joint Resolutiun No 620.
I am certain that there will be people here before your Committee to testify how
well busing is working out in particular localities, but I want to reemphasize
the fact that if we are to encourage parents to become involved, then we must do
those things that will lead to the strengthening of community and neighborhood
schools. This will mean better and more modern school plants and equipment ; it
will mean more and better guidance counsellors and administrators ; and I sub-
mit that the people of the State of Michigan stand ready to fulfill their duties
toward their fellowman and to provide these facilities. I am certain that if Judge
Roth does order mass cross-district busing this Congress will receive pressure
from Michigan to amend the Constitution, and if there are more cases started in
other great industrial cities, that on each and every occasion there will be the
same type of reaction that is occurring in Michigan. Ultimately it is my belief
that the Constitution will be amended and that possibly the progress that has
been made in the field of civil rights will be lost.

I can cite as an example the parochial issue that existed in our state until two
or three years ago. Bach year the Michigan Legislature had seen fit to in some way
attempt to encourage and assist private education, and then in 1970 a full program
of assistance was given to the private schools. The reaction on the part of the
general public was to amend the Constitution to prohibit this assistance, and
though I thought it was wrong for the people of Michigan to do this, nevertheless
the resentment that was building up over the years finally matured into adopt-
ing such an amendment. I can foresee the same thing existing in the civil rights
field, and I would hope that this Congress would direct its attention toward solv-
ing this problem that is now before us and, if necessary, discharge House Joint
Resolution No. 620 in order to make certain that the neighborhood school which
has done the job in the past will be able to perform the same task in the future.

I thank you for your kind attention and hope that you will review the exhibits
that are attached to this statement, which reflect some of the major financial prob-
lems with which the Michigan State Legislature is confronted.

Thank you for the opportunity of allowing me to appear here today.,

ALLOCATIONS TO SCHOOL DISTRICTS IN WAYNE, OAKLAND AND MACOMB COUNTIES

Section 8-1970-71

Mount Clemens $49, 658 Highland Park $271, 879
New Haven 56, 481 Inkster 104, 853
Ferndale 31, 114 River Rouge 106, 163
Oak Park 19, 041 Romulus 39, 669
Pontiac 343, 037 Van Buren 15, 992
Waterford 39, 807 Wayne Community 65, 867
Ecorse 108, 764 Westwood 78, 246
Hamtramck 50, 205 Detroit 7, 738, 007

For the year 1971-72, $22.5 million has been appropriated for section 3.
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STATE AID COMPARISONS

Iln millions)

Section and purpose
1970-71 1971-72

SEV in millions ... .......... ........ ,__ - ..,, .. .......... ......... ,.,....: $38,545.666 341, 637.616Computation:
Formula Al -- :- :: - :-..:,--,.... -:--::- :-..- 530.50 -14 559.50-14_Formula Br . ... ....... ...-.,---..,._.,.. . -..., ... .... 623.50 -20 661.50 -20,...,.,-..:-.

4.500 5.5003-Compensatory.. _:,...,.,__-_,.,....._ ....... .... :...:...:-.:-....:-.-,:-. 16. 325 22.5Perform .250 .5005-Vocational education , - ,, , , , -- - , , , - : : ,, 3.008-Formula .. - , . - - - - - - . - - - - - - - - - , - - , - , - - 628.913 686.98..
12.973 10.0010-Tuition . : . :-..::: ::-: :::-.. ::: --::-- . 150 0...,:.:,

11-Transporahon .. _ ... ,-_-_,,,,,..............,..,_.,-_-- _,:.. 29. 00 32.612-Special education ..... ................ - _:.,_.,...-_-_.,,, .. .... 48.80 55.0012-Remedial reading ... ...... ... , , . , :.. -,, , ,,. ,,, . , , - ; - , 5.00 3.4012 -Court
2. 00 2. 0012-Pregnant sh - - - , - - - - , - -Weig - - , - - - .30

, -:. .40
.1017-High tax . ... ... .......... .,...:............ .......... ..... ... ,-, -,..---. 20.00,18-Bankrupt distribution . . .826 .826Parochlaid 8. 10 0Retirement 163.375 209.10Pupil membership 2,178, 745 2, 214, 000

Formusl A applies to schools with a per pupil SEV of $17,001' - more; formula B applies to schools with a per pupilSEV of $17,000 or less.

'Mr. YOUNG. Thank you, Mr. Chairman.
My name is Richard Young. I am a member of the Michigan House

of Representatives, and I have been a member of that legislative body
for 8 years.

In October of 1971 Judge Roth made the finding that de jure seg-
regation existed in the Detroit public school system, and in short he
found that the State of Michigan, through its elected officers, had vio-
lated the rules of the U.S. Supreme Court commonly referred to as the
Brown decision of 1954 wherein the Supreme Court, stated that dis-
crimihation resulted in an inequitable distribution of educational re-
sources such as to deny black children the proper resources for a proper
schooling.

Judge Roth found this decision applicable to the State of Michigan,
and I want to point out the makeup of our legislature. We have three
black senators, and we have 13 black members of the State house of
representatives. Prior to this decision, not one of these members or
any liberal within our body had ever suggested anything such as Judge
Roth is suggesting as a remedy to cure this situation that he found
existed in Michigan.

There has never been a bill introduced that would propme what he
is now proposing. I want to point out to the committee that the State
of Michigan is very aware of the fact that the black children in Detroit
are having an educational problem. In the State of Michigan all chil-
dren from fourth to seventh grades are tested throughout the entire
State, and this came about about 3 or 4 years ago. We are trying to
find out those people who are having a difficult time in achieving, and
so today in Michigan we know we can pinpoint exactly in what school
districts they are not coming up to reasonable standards.

We have spent $221/2 million in the current budget for what we
call section 3, and that is to help low-achieving students.

If we are going to bus, these children are going to be dispersed
throughout the entire State. I don't know how we are going to man-
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age that funding of money into the various school districts. We are
going to have that problem. We spent $55 million in the current budget
for special education, and we spent another $20 million for high-tax
districts and, of course, again the money is going to Detroit.

All of these facts I give to you because they are evidence of the fact
that the Michigan Legislature is concerned with the Detroit school
system and with its large black population.

In 1966, we did not have a State income tax. Today in Michigan
we have an income tax, and we are levying 3.9 on individuals and
7.8 on corporations, and this has just. been in the last 4 years. Most
of this money is ooing into education and to help the student in
districts that are underachieving.

In my little community, Dearborn Heights, which is adjacent to
Detroit, in 1960 we had approximately 35,000 people living in that
area. Today it is double.

In 1960 we had for every school we had there, now we have about
five schools, and these schools were only built by fact that people
voted and they sold bonds and became indebted. The attorney general
of our State has ruled that if we are to merge our school districts,
that, nevertheless, the taxpayers will still be subjected to this bonded
indebtedness, so if they.merge Detroit, if Judge Roth decides to merge
Detroit. with the suburbs, we are still going to have to pay that bonded
indebtedness, and the people in our area, which is really a bedroom
community, we have no industry, we have less valuation behind each
child than Detroit, we levy 33 nulls for operation of our schools where
Detroit levies 22 mills. We have taken the burden of taxation on our-
selves and if the judge decides that we are going to have to merge,
these people are still going to have to pay for these neighborhood
schools and still their children are not going to be able to attend.

I also want .n point out to the committee that the Congress of the
United States has done a very commendable job in setting up various
programs to try to help the low-achieving student, and one of these
programs is counseling. We have a school district in our State, Taylor,
where counseling is going at 1 o'clock, and they counsel until 8 o'clock.
About one-fourth o= their time is spent with children and half of their
time is spent with parents and they try to find out what makes that
child tick.

I think it is this kind of program we need. If we are going to help
these children achieve, we are going to have to find out what goes
on in that house, and busing is contrary to that concept.

If you are going to take a child 20 miles away from his home, how
are you going to get parents to participate in his education? The
likelihood of them going to that school is far less than if the child
is right there in the neighborhood. The parents will participate, and
to me this is contrary to all logic to send a child that far away from
his home and then expect the parent to participate in his education.
It just is not going to work.

All of you were the age of 12 at one time, and, if you stop and think
back, your mother and father were the motivating force in your life.
You would do more to please them than anyone else. That is true
today in our Nation, and it is true throughout the country, and these
children will react to their parents, and if parents could participate
in the schooling and the parents are taught the fact that their child
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has a great opportunity in the school, then I am almost certain that
the child will receive something of benefit.

I submitted some financial statistics in the back of my statement to
show you how much money we are spending in Michigan, and to show
you some of the other problems we have, namely welfare, ADC has
gone up nine times in the last 6 years. We are spending $50 million
today.

I want to thank you for your attention, and I am very appreciative
of the fact that you have given me the opportunity to appear today.

Chairman CELLER. I noticed this statement in the opinion of Judge
Roth:

The Board in the operation of its transportation to relieve overcrowding
policy, has admittedly bused black pupils past or away from closer white schools
with available space to black schools. The practice has continued in several in-
stances it recent years despite the Board's avowed policy, adopted in 1967, to
increase integration.

Do you have any comment to make on that admission made by the
local school board ?

Mr. YOUNG. I would have to say that conclusion is very damaging
to all of us, and I don't think there is any one of us at this table that
could answer to that because that is strictly within the city of Detroit,
and that is a decision that was made by the school board within the
city of Detroit, and there is not one of us who represents that city here
as we sit here today. So we can't, at least I cannot reply to that.

Mr. ZELENKO. Mr. Chairman, there is one other relevant point from
Judge Roth's decision on which no remedy has yet come down from
the court. This statement made by the court :

Throughout the last decade (and presently) school attendance zones of oppo-
site racial composition have been separated by north-south boundary lines,
despite the Board's awareness (since at least 1962) that drawing boundary lines
in an east-west direction would result in significant integration.

Mr. Chairman, I ask that the decision of Judge Roth in Bradley v.
Milliken be placed in the record at this point.

Chairman CELLER. It will be placed in the record.
(The decision referred to follows:)

RONALD BRADLEY ET AL., PLAINTIFFS,

b.

WILLIAM G. MILLIKEN ET AL., DEFENDANTS

Drraorr FEDERATION OF TEACHERS, LOCAL #281, AMERICAN FEDERATION OF
TEACHERS, AFL-CIO, DEFENDANT-INTERVENOR

and

DENISE MAODOWSKI ET AL., DEFENDANTS-INTERVENORS

(Civ. A. No. 35257)

United States District Court, E.D. Michigan, S.D., Sept. 27,, 1971

School segregation case. The case was remanded by the Court of Appeals, 433
F.2d. 897, when plaintiffs appealed from denial of preliminary injunction and,
subsequently, 438 F.2d 945, when the appellate court refused to pass on merits
of a plan. The District Court, Roth, J., held that having determined that cir-
cumstances of case required judicial intervention and equitable relief against de
jure segregation in Detroit public schools, it would have been improper for
court to act on motion to join contiguous "suburban" school districts until other



parties to action had had opportunity to submit their proposals for desegregationand, accordingly, motion (which if considered as a plan for desegregation waslacking in specificity and framed in broadest general terms) would not presentlybe ruled upon.
Order accordingly.
1. Schools and School Districts (13).To constitute de jure segregation, (1)segregation must currently exist, (2) state, through its officers and agencies,must have taken some action with purpose of segregating and (3) such actionmust have created or aggravated segregation in schools in question.I Schools and SchoolDistricts (15).Evidenee established de jure segrega-tion in Detroit public schools. M.C. L.A. f 388.171 et seq.3. Constitutional Law (215).Motive, ill will and bad faith are not requiredin order for racial discrimination to be violative of Fourteenth Amendment.U.S.C.A. Conk. Amend. 14; M.C.L.A. Conat. art. 8, if 1-3.4. Schools and School Districts (13).School districts are accountable fornatural, probable and forseeable consequences of their policies and practices,and where racially identifiable schools are result of such policies, school author-ities bear burden of showing that such policies are based on educationallyrequired, nonracial considerations.
5. Schools and School Districts (13).la determining whether constitutionalviolation has occurred, proof that pattern of racially segregated schools hasexisted for considerable period of time amounts to showing of racial classifica-tion by state and its agencies, which must be justified by clear and convincingevidence.
O. Constitutional Law (220).Board's practice of shaping school attendancezones on north-south rather than east-west orientation. with result that zonedboundaries conformed to racial residential dividing lines, violated Fourteenth

Amendment. U.S.C.A.Const. Amend. 14; M.C.L.A.Const. art 8, 1,1-3.7. Schools and School Districts (15.4). Board had affirmative obligation toadopt and implement pupil assignment practices and policies which would com-pensate for and avoid incorporation into school system of efforts of residentialracial segregatisr-
8. Constitutional Law (220).Board's policy of selective optional attendancezones, to extent that it facilitated separation of pupils on basis of race, was inviolation of Fourteenth Amendment. U.S.C.A.Const. Amend. 14; M.C.L.A.Constart. 8, 0 1-3.
9. Schools and School Districts (159% )4Practice of transporting black stu-dents from overcrowded black schools to other identifiably black schools, whilepassing closer identifiably white schools which could have accepted those pupils,amounted to act of segregation by school authorities.10. Constitutional Law (220).Where manner in which board formulatedand modified attendance zones for elementary schools had natural and predicta-ble effect of perpetuating racial segregation of students, such conduct was anact of de jure discrimination in violation of the Fourteenth Amendment. U.S.C.A.Joust. Amend. 14 ; M.C.L.A. Cone.. art. 8, if 1-3.
11. Schools and School Districts (18).School board may not, consistent withFourteenth Amendment, maintain segregated elementary schools or permit edu-cational choices to be influenced by community sentiments or wishes of major-ity of voters. U.S.C.A.Const. Amend. 14; M.C.L.A.Oonst. art. 8, II 1-3.12. Schools and School Districts(11).Under Constitution of United Statesand Constitution and laws of state of Michigan, responsibility of providingeducational opportunity to all children on constitutional terms is ultimately thatof state. U.S.C.A.Const. Amend. 14; M.C.L.A.Const. art. 8, 0 1-3.13. Schools and School Districts (11).That state's form of government maydelegate power of daily administration of public schools to officials with less

than statewide jurisdiction does not dispel obligation of those who have broadercontrol to use authority they have consistently with Constitution and, in suchinstances, constitutional obligation toward individual school children is a sharedone.
14. Schools and School Districts (13).Having determined that circumstancesof case required judicial intervention and equitable relief against de jure segre-gation in Detroit public schools, it would have been improper for court to acton motion to join contiguous "suburban" school districts until other parties toaction had had opportunity to submit their proposals for desegregation; andaccordingly, motion (which if considered as plan for desegregation was lacking

in specificity and framed in broadest general terms) would not be ruled upon whenpresented.
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Louis R. Lucas, William E. Caldwell, Ratner, Sugarmon & Lucas, Memphis,
Tenn., for plaintiffs.

Eugene Krasicky, Asst. Atty. Gen., State of Mich., Lansing, Mich., for Frank
J. Kelley, Atty. Gen. of Mich.

George E. Bushnell, Jr., Miller, Canfield, Paddock & Stone, Detroit, Mich., for
Detroit Bd. of Ed.

Theodore Sachs, Rothe, Marston, Mazey, Bach & O'Connell, P. C., Detroit,
Mich., for defendant-intervenor Detroit Federation of Teachers, etc.

Alexander B. Ritchie, Fenton, Nederlander, Dodge & Barris, P. C., Detroit,
Mich., for defendants-intervenors Magdowski and others.

RULING ON ISSUE OF SEGREGATION

ROTH, District Judge.
This action was commenced August 18,1970, by plaintiffs, the Detroit Branch of

the National Association for the Advancement of Colored People' and individual
parents and students, on behalf of a class later defined by order of the Court
dated February 16, 1971, to include "all school children of the City of Detroit
and all Detroit resident parents who have children of school age." Defendants
are the Board of Education of the City of Detroit, its members and its former
superintendent of schools, Dr. Norman A. Drachler, the Governor, Attorney
General, State Board of Education and State Superintendent of Public Instruc-
tion of the State of Michigan. In their complaint, plaintiffs attacked a statute
of the State of Michigan known as Act 48 of the 1970 Legislature on the ground
that it put the State of Michigan in the position of unconstitutionally interfering
with the execution and operation of a voluntary plan of partial high school
desegregation (known as the April 7, 1970 Plan) which had been adopted by
the Detroit Board of Education to be effective beginning with th. full 1970
semester. Plaintiffs also alleged that the Detroit Public School System was and is
segregated on the basis of race as a result of the official policies and actions of the
defendants and their predecessors in office.

Additional parties have intervened in the litigation since it was commenced.
The Detroit Federation of Teachers (DFT) which represents a majority of
Detroit Public school teachers in collective bargaining negotiations with the
defendant Board of Education, has intervened as a defendant, and a group of
parents has intervened as defendants.

Initially the matter was tried on plaintiffs' motion for preliminary injunction
to restrain the enforcement of Act 48 so as to permit the April 7 Plan to be imple-
mented. On that issue, this Court ruled that plaintiffs were not entitled to a
preliminary injunction since there had been no proof that Detroit has a segre-
gated school system. The Court of Appeals found that the "implementation of
the April 7 Plan was thwarted by State action in the form of the Act of the
Legislature of Michigan," (438 F.2d 897, 902), and that such action could not
be interposed to delay, obstruct or nullify steps lawfully taken for the purpose
of protecting rights guaranteed by the Fourteenth Amendment.

The plaintiffs then sought to have this Court direct the defendant Detroit
Board to implement the April 7 Plan by the start of the second semester
(February, 1971) in order to remedy the deprivation of constitutional rights
wrought by the unconstitutional statute. In response to an order of the Court.
defendant Board suggested two other plans, along with the April 7 Plan, and
noted priorities, with top priority assigned to the so-called "Magnet Plan." The
Court acceded to the wishes of the Board and approved the Manget Plan. Again,
plaintiffs appealed but the appellate court refused to pass on the merits of the
plan. Instead, the case was remanded with instructions to proceed immediately
to a trial on the merits of plaintiffs' substantive allegations about the Detroit
School System. 438 F.2d 945 (6th Cir. 1971).

Trial, limited to the issue of segregation, began April 6, 1971 and concluded on
July 22, 1971, consuming 41 trial days, interspersed by several brief recesses
necessitated by other demands upon the time of Court and counsel. Plaintiffs
introduced substantial evidence in support of their contentions, including expert
and factual testimony, demonstrative exhibits and school board documents. At
the close of plaintiffs' case, in chief, the Court ruled that they had presented a

Mr. Bushnell was replaced 12-13-71 by George Roumell. Jr, and Louis D. Beer, Riley &
Roumell, Detroit. Mich. A substitution of attorneys for the Detroit Board of Education
was formally entered on thet date.

I The standing of the NAACP as a proper party plentiff was not contested by the original
defendants and the Court expresses no opinion on the matter.



Iirima facie case of state imposed segregation in the Detroit Public Schools;
accordingly, the Court enjoined (with certain exceptions) all further school
construction in Detroit pending the outcome of the litigation.

The State defendants urged motions to dismiss as to them. These were
denied by the Court.

At the close of proofs intervening parent defendants (Denise Hagdowski,
et al.) filed a motion to join, as parties 85 contiguous "suburban" school
districtsall within the so-called Larger Detroit Metropolitan area. This motion
was taken under advisement pending the determination of the issue of
segregation.

It should be noted that, in accordance with earlier rulings of the Court,
proofs submitted at previous hearings in the cause, were to be and are con-
sidered as part of the proofs of the hearing on the merits.

In considering the present racial complexion of the City of Detroit and its
public school system we must first look to the p'st and.view in perspective what
has happened in the last half century. In 1920 Detroit was a predominantly
white city-91%and its population younger than in more recent times. By
the year 1960 the largest segment of the city's white population was in the age
range of 35 to 50 years, while its black population was yamger and of child-
bearing age. The population of 0-15 years of age constituted 30% of the total
population of which 60% were white and 40% Were black. In 1970 the white
population was principally aging-45 yearswhile the black population was
younger and of childbearing age. Childbearing blacks equaled or exceeded the
total white population. As older white families with out children of school age
leave the city they are replaced by younger black families with school age chil-
dren, resulting in a doubling of enrollment in the local neighborhood school and
a complete change in students population from white bo black. As black inner
city residents move out of the core city they "leap-frog" the residential areas
nearest their former homes and move to areas recently occupied by whites.

The population of the City of Detroit reached its highest point in 1950 and
has been declining by approximately 169,500 per decade since then. In 1950.
the city population constituted 61% of the total population of the standard
metropolitan area and in 1970 it was but 36% of the metropolitan area popula-
tion. The suburban population has increased by 1,978,000 since 1940. There
has been a steady out-migration of the Detroit population since 1940. Detroit
today is principally a conglomerate of poor black and white plus the aged.
')f the aged, 80% are white.

If the population trends evidenced in the federal decennial census for the years
1940 through 1970 continue, the total black population in the City of Detroit
in 1980 will be approximately 840,000, or 53.6% of the total. The total population
of the city in 1970 is 1,511,000 and, if past trends continue, will be 1,338,000 in
1980. In school year 1960 -81, there were 285,M2 students in the Detroit Public
Schools of which 130,765 were black. In school year 1966-67, there were 297,035
students, of which 168,299 were black. In school year 1970-71 there were 289,743
students of which 184,194 were black. The percentage of black students in
the Detroit Public Schools in 1975-76 will be 72.0%, in 1980-81 will be 80.7% and
in 1992 it will be virtually 100% if the present trends continue. In 1960, the
non-white population, ages 0 years to 19 years, was as follows :,

Percent
0 to 4 years 42
5 to 9 years 36

10 to 14 years 23
15 to 19 years 18

In 1970 the non-white population, ages 0 to 19 years, was as follows:
Percent

0 to 4 years 48
5 to 9 years

10 to 14 years
15 to 19 years
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The black population as a percentage of the total population in the City ofDetroit was :
Percent

( a) 1900 1.4(b) 1910 1.2(c) 1920 4.1(d) 1930 7.7(e) 1940 9.2( f) 1950 16.2(g) 1960 28.9( h) 1970 43.9
The black population as a percentage of total student population of the Detroit

Public Schools was as follows:
Percent

(a) 1961 45.8
( b) 1963 51.3(c) 1964 53.0(d) 1965 54.8(e) 1966 56.7( f) 1967 58.2(g) 1968 59.4(h) 1969 61.5(1) 1970 63.8

For the years indicated the housing characteristics in the City of Detroit wereas follows :
(a ) 1960 total supply of housing units was 553,000.
(b) 1970 total support of housing units was 530,770.
The percenage decline in the white students in the Detroit Public Schools dur-

ing the period 1961-1970 (53.6% in 1960; 34.8% in 1970) has been greater than
the percentage decline in the white population in the City of Detroit during the
same period (70.8% in 1960; 55.21% in 1970), and correlatively, the percentageincrease in black students in the Detroit Public Schools during the nine-year
period 1961-1970 (45.8% in 1961; 63.87 in 1970) has been greater than the per-
centage increase in the black population of the City of Detroit during the ten-year
period 1960-1970 (28.9% in 1960; 43.9% in 1970). In 1961 there were eight schools
in the system without white pupils and 73 schools with no Negro pupils. In 1970
there were 30 schools with no white pupils and 11 schools with no Negro pupils.
an increase in the number of schools without white pupils of 21 and a decrease in
the number of schools without Negro pupils of 62 in this ten-year period. Between
1968 and 1970 Detroit experienced the largest increase in percentage of black
students in the student population of any major northern school district. The per-
centage increase in Detroit was 4.7% as contrasted with

New York
Los Angeles

Percent
2.0
1.5Chicago 1. 9Philadelphia 1. 7Cleveland 1. 7

Milwaukee 2.6St. Louis 2.6
Columbus 1.4Indianapolis 2.6Denver 1. 1Boon 3.26an Francisco 1.5Seattle 2.4

In 1960, there were266 schools in the Detroit School System. In 1970, there were
319 schools in the Detroit School System.
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In the Western Northwestern, Northern. Murray, Northeastern. Kettering,
King and Southeastern high school service areas, the following conditions exist at
a level significantly higher than the city average

(a) Poverty in children
(b) Family income below poverty level
(c) Rate of homicides per population
(d) Number of households headed by feimples
(e) Infant mortality rate
(f) Surviving infants with neurological defects
(g) Tuberculosis cases per 1,000 population
(h) High pupil turnover in schools
The City of Detroit is a community generally divided by racial lines. Residen-

tial segregation within the city and throughout the larger metropolitan area is
substantial, pervasive and of long standing. Black citizens are located in sepa-
rate and distinct areas within the city and are not generally to be found in the
suburbs. While the racially unrestricted choice of black persons and economic
factors may have played some part in the development of this pattern of residen-
tial segregation, it is, in the main, the result of past and present practices and
customs of racial discrimination, both public and private, which have and do re-
strict the housing opportunities of black people. On the record there can be no
other finding.

Govermental actions and inaction at all levels, federal. state and local, have
combined, with those of private organizations. such as loaning institutions and
real estate associations and brokerage firms, to establish and to maintain the
pattern of residential segregation throughout the Detroit metropolitan area.'It
is no answer to say that restricted practices grew gradually (as the black popu-
lation in the area increased between 1920 and 1970), or that since 1948 racial
restrictions on the ownership of real property have been removed. The policies
pursued by both government and private persons and agencies have a continuing
and present effect upon the complexion of the communityas we know, the choice
of a residence is a relatively infrequent affair. For many years FHA and VA
openly advised and advocated the maintenance of "harmonious" neighborhoods.
i.e., racially and economically harmonious. The conditions c eared continue. While
it would be unfair to charge the present defendants wiLii what other govern-
mental officers or agencies have done. it can be said that ne actions or the failure
to act by the responsible school authorities, both city ono state, were linked to
that of these other governmental units. When we speak of governmental action
we should not view the different agencies as a collection of unrelated units. Per-
haps the most that can be said is that all of them, including the school authori-
ties, are, in part, responsible for the segregated condition which exists. And we
note that just as there is au interaction between residential patterns and the
racial composition of the schools, so there is a corresponding effect on the resi-
dential pattern by the racial composition of the schools.

Turning now to the specific and pertinent (for our purposes) history of the
Detroit school system so far as it involves both the local school authorities and
the state school authorities, we find the following :

During the decade beginning in 1950 the Board created and maintained option-
al attendance zones in neighborhoods undergoing racial transition and between
high school attendance areas of opposite predominant racial compositions. In
1959 there were eight basic optional attendance areas affecting 21 schools. Op-
tional attendance areas provided pupils living within certain elementary areas a
choice of attendance at one of two high schools. In addition there was at least
one optional area either created or existing in 1960 between two junior high
schools of opposite predominant racial components. All of the high school optional
areas, except two. were in neighborhoods undergoing racial transition (from
white to black) during the 1950s. The two exceptions were: (1) the option
between Southwestern (61.6% black in 19(30) and Western (15.3% black) ; (2)
the option between Denby (Ow black) and Southeastern (30.9% black). With the
exception of the Denby -South pastern option (just noted) all of the options were
between high schools of opposite predominant racial compositions. The South
western-Western and Denby-Southeastern optional areas are all white on the
1950. 1960 and 1970 census maps. Both Southwestern and Southeastern, however.
had substantial white pupil populations. and the option allowed whites to escape
integration. The natural, probable, foreseeable and actual effect of these optional
zones was to allow white youngsters to escape identifiably "black" schools. There
had also been an optional zone (eliminated between 1956 and 1959) created in "an
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attempt ... to separate Jews and Gentiles within the system." the effect of which
was that Jewish youngsters went to Mumford High School and Gentile young-
sters went to Cooley. Although many of these optional areas had served their
purpose by 1900 due to the fact that most of the areas had become predominantly
black, one optional area (Southwestern-Western affecting Wilson Junior High
graduates) continued until the present school year (and will continue to effect
11th and 12th grade white youngsters who elected to escape from predominantly
black Southwestern to predominantly white Western High School). Mr. Hen-
ricksen. the Board's general fact witness, who was employed in 1959 to, inter alia,
eliminate optional areas, noted in 1907 that : "In operation Western appears to be
still the school to which white students escape from predominantly Negro sur-
rounding schools." The effect of eliminating this optional area (which affected
only 10th graders for the 1970-71 school year) was to decrease Southwestern
from 86.7% black in 1969 to 74.3' black in 1970.

The Board, in the operation of its transportation to relieve overcrowding
policy, has f.dmittedly bused black pupils past or away from closer white schools
with available space to black schools. This practice has continued in several
instances in recent years despite the Board's avowed policy, adopted in 1967,
to utilize transportation to increase integration.

With one exception (necessitated by the burning or a white school), defendant
Board has never bused white children to predo:ninantly black schools. The
Board has not bused white pupils to black schlrls despite the enormous amount
of *Pace available in inner-city schools. There were 22,961 vacant seats in
schools 90% or more black.

The Board has created and altered attendance zones, maintained and altered
grade structures and created and altered feeder school patterns in a manner
which has had the natural, probable and actual effect of continuing black and
white pupils in racially segregated schools. The Board admits at least one in-
stance where it purposefully and intentionally built and maintained a school and
its attendance zone to contain black students. Throughout the last decade (and
presently) school attendance zones of opposite racial compositions have been
separated by north-south boundary lines, despite the Board's awareness (since
at least 1962 that drawing boundary lines in an east-west direction would result
in significant integration. The natural and actual effect of these acts and
failures to act has been the creation and perpetuation of school segregation.
There has never been a feeder pattern or zoning change which placed a pre-
dominantly white residential area into a predominantly black school zone or
feeder pattern. Every school which was 90% or more black in 1960, and which is
still in use today, remains 90% or more black. Whereas 65.8% of Detroit's black
students attended 90% or more black schools in 1960, 74.9% of the black
students attended 90% ok- more black schools during the 1970-71 school year.

The public schools operated by defendant Board are thus segregated on a
a racial basis. This racial segregation is in part the result of the discriminatory
acts and omissions of defendant Board.

In 1966 the defendant State Board of Education and Michigan Civil Rights
Commission issued a Joint Policy Statement on Equality of Educational Oppor-
tunity, requiring that

"Local school boards must consider the factor of racial balance along
with other educational considerations in making decisions about selection
of new schoolifites, expansion of present facilites . . . Each of these
situations presents an opportunity for integration."

Defendant State Board's "School Plant Planning Handbook" requires that
"Care in site locations must be taken if a serious transportation problem

exists or if housing patterns in an area would result in a school largely
segregated on racial, ethnic, or socio-economic lines."

The defendant City Board has paid little heed to these statements and guide-
lines. The State defendants have similarly failed to take any action to effectu-
ate these policies. Exhibit NN reflects construction (new or additional) at 14
schools which opened for use in 1970-71; of these 14 schools, 11 opened over
90% black and one opened less than 10% black. School construction costing
$9,222,000 is opening at Northwestern High School which is 99.9% black, and
new construction opens at Brooks Junior High, which is 1.5% black, at a cost
of $2,500,000. The construction at Brooks Junior High plays a dual segregatory
role: not only is the construction segregated, it will result in a feeder pattern
change which will remove the last majority white school from the already almost
all-black Mackenzie High School attendance area.



Since 1959 the Board has constructed at least 13 small primary schools with
capacities of from 300 to 400 pupils. This practice negates opportunities to in-
tegrate "contains" the black population and perpetuates and compounds schoolsegregation.

The State and its agencies. in addition to their general responsibility for and
supervision of public education, have acted directly to control and maintain thepattern of segregation in the Detroit schools. The State refused, until thissession of the legislature, to provide authorization or funds for the transporta-
tion of pupils within Detroit regardless of their poverty or distance from the
school to which they were assigned, while providing in many neighboring, mostly
white, suburban districts the full range of state supported transportation. This
and other financial limitations, such as those on bonding and the working of the
state aid formula whereby suburban districts were able to make far larger per
pupil expenditures despite less tax effort, have created and perpetuated system-
atic educational inequalities.

The State. exercising what Michigan courts have held to be is "plenary power"
which includes power "to use a statutory scheme, to create, alter, reorganize or
even dissolve a school district, despite any desire of the school district, its board,
or the inhabitants thereof," acted to reorganize the school district of the Cityof Detroit.

The State acted through Act 48 to impede, delay and minimize racial in-
tegration in Detroit schools. The first sentence of Sec. 12 of the Act was direct-
ly related to the April 7, 1970 desegregation plan. The remainder of the section
sought to prescribe for each school in the eight districts criterion of "free choice"
(open enrollment) and "neighborhood schools" ("nearest school priority ac-
ceptance"), which had as their purpose and effect the maintenance of segregation.

In view of our findings of fact already noted we think it unnecessary to parse
in detail the activities of the local board and the state authorities in the area of
school construction and the furnishing of :school facilities. It is our conclusion
that these activities were in keeping, generally, with the discriminatorypractices
which advanced or Perpetuated racial segregation in these schools.

It would be unfair for us not to recognize the many fine steps the Board has
taken to advance the cause of quality education for all in terms of racial inte-
gration and human relations. The most obvious of these is in the field of facultyintegration.

Plaintiffs urge the Court to consider allegedly discriminatory practices of the
Board with respect to the hiring, assignment and transfer of teachers and school
administrators during a period reaching back more than 15 years. The short
answer to that must be that black teachers and school administrative personnel
were not readily available in that period. The Board and the intervening de-
fendant union have followed a most advanced and exemplary course in adopt-
ing and carrying out what is called the "balanced staff concept"whi.z.h seeks to
balance faculties in each school with respect to race, sex and experience, with
primary emphasis on race. More particularly, we find :

1. With the exception of affirmative policies designed to achieve racial balance
in instructional staff. no teacher in the Detroit Public Schools is hired, pro-
moted or assigned to any school by reason of his race.

2. In 1956, the Detroit Board of Education adopted the rules and regulations
of the Fair Employment Practices Act as its hiring and promotion policy and
has adhered to this policy to date.

3. The Board has actively and affirmatively sought out and hired minority
employees, particularly teachers and administrators, during the past decade.

4. Between 1960 and 1970, the Detroit Board of Education has increased black
representation among its teachers from 23.3% to 411%, and among its adminis-
trators from 4.5% to 37.8%.

5. Detroit has a higher proportion of black administrators than any other city
in the country.

6. Detroit ranked second to Cleveland in 1968 among the 20 largest northern
city school districts in the percentage of blacks among the teaching faculty and
in 1970 surpassed Cleveland by several percentage points.

7. The Detroit Board of Education currently employs black teachers in a
greater percentage than the percentage of adult black persons in the City of
Detroit.

8. Since 1967, more blacks than whites have been placed in high administrative
Posts with the Detroit Board of Education.

9. The allegation that the Board assigns black teachers to black schools is not
supported by the record.



10. Teacher transfers are not granted in the Detroit Public Schools unless they
conform with the balanced staff concept.

11. Between 1960 and 1970, the Detroit Board of Education reduced the per-
centage of schools without black faculty from 36.3% to 1.2%, and of the four
schools currently without black faculty, three are specialized trade schools where
minority faculty cannot easily be secured.

12. In 1968, of the 20 largest northern city school districts, Detroit ranked
fourth in the percentage of schools having one or more black teachers and third
in the percentage of schools having three or more black teachers.

13. In 1970, the Board held open 240 positions in schools with less than 25%
black, rejecting white applicants for these positions until qualified black appli-
cants could be found and assigned.

14. In recent years, the Board has come under pressure from large segments of
the black community to assign male black administrators to predominantly black
schools to serve as male role models for students, but such assignments have been
made only where consistent with the balanced staff concept.

15. The numbers and percentages of black teachers in Detroit increased from
2,275 and 21.6%, respectively, in February, 1961, to 5,106 and 41.6%, respectively,
in October, 1970.

16. The number of schools by percent black of stuffs changed from October,
1963 to October, 1970 as follows :

Number of schools without black teachersdecreased from 41, to 4.
Number of schools with more than 0%, but less than 10% black teachers

decreased from 58, to 8.
Total number of schools with less than 10% black teachersdecreased

from 99, to 12.
Number of schools with 50% or more black teachersincreased from 72,

to 124.
17. The number of schools by percent black of staffs changed from October,

1969 to October, 1970, as follows :
Number of schools without black teachersdecreased from 6, to 4.
Number of schools with more than 0%, but less than 10% black teachers

decreased from 41, to 8.
Total number of schools with less than 10% black teachersdecreased

from 47, to 12.
Number of schools with 50% or more black teachersincreased from 120,

to 124.
18. The total number of transfers necessary to achieve a faculty racial quota

in each school corresponding to the system-wide ratio, and ignoring all other
elements is, as of 1970, 1,826.

19. If account is taken of other elements necessary to assure quality integrated
education, including qualifications to teach the subj^^t area and grade level,
balance of experience, and balance of sex, and further account is taken of the un-
even distribution of black teachers by subject taught and sex, the total number
of transfers which would be necessary to achieve a faculty racial quota in each
school corresponding to the system-wide ratio, if attainable at all, would be in-
finitely greater.

20. Balancing of staff by qualifications for subject and grade level, then by
race, experience and sex, is educationally desirable and important.

21. It is important for students to have a successful role model, especially black
students in certain schools, and at certain grade levels.

22. A quota of racial balance for faculty in each school which is equivalent
to the system-wide ratio and without more is educationally undesirable and
arbitrary.

23. A severe teacher shortage in the 1950s and 19608 impeded integration-of-
faculty opportunities.

24. Disadvantageous teaching conditions in Detroit in the 1960ssalaries,
pupil mobility and transiency, class size, building conditions, distance from
teacher residence, shortage of teacher substitutes, etc.made teacher recruit-
ment and placement dielcult.

25. The Board did not segregate faculty by race, but rather attempted to
fill vacancies with certified and qualified teachers who would take offered
assignments.

26. Teacher seniority in the Detroit system, although measured by system-
wide service, has been applied consistently to protect against involuntary trans-
fers and "bumping" in given schools.
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27. Involuntary transfers of teachers have occurred only because of unsatis-
factory ratings or because of decrease of teacher services in a school, and then
only in accordance with balanced staff concept.

28. There is no evidence in the record that Detroit teacher seniority rights had
other than equitable purpose or effect.

29. Substantial racial integration of staff can be achieved, without disruption
of seniority and stable teaching relationships, by application of the balanced
staff concept to naturally occurring vacancies and increases and reductions of
teacher services.

30. The Detroit Board of Education has entered into successive collective
bargaining contracts with the Detroit Federation of Teachers, which contracts
have included provisions promoting integration of staff and students.

The Detroit School Board has, in many other instances and in many other re-
spects, undertaken to lessen the impact of the forces of segregation and attempted
to advance the cause of integration. Perhaps the most obvious one was the
adoption of the April 7 Plan. Among other things, it has denied the use of its
facilities to groups which practice racial discrimination; it does not permit the
use of its facilities for discriminatory apprentice training programs; it has
opposed state legislation which would have the effect of segregating the district;
it has worked to place black students in craft positions in industry and the
building trades; it hab brought about a substantial increase in the percentage
of black students in manufacturing and construction trade apprenticeship
classes; it became the first public agency in Michigan to adopt and implement
a policy requiring affirmative act of contractors with which it deals to insure
equal employment opportunities in their work force; it has been a leader in
pioneering the use of multi-ethnic instructional material, and in so doing has
had an impact on publishers specializing in producing school texts and instruc-
tional materials; and it has taken other noteworthy pioneering steps to advance
relations between the ivhite and black races.

[1, 2] In conclusion, however, we find that both the State of Michigan and the
Detroit Board of Education have committed acts which have been causal factors
in the segregated condition of the public schools of the City of Detroit. As we
assay the principles essential to a finding of de jure segregation, as outlined in
rulings of the United States Supreme Court, they are :

1. The State, through its officers and agencies, and usually, the school admin-
istration, must have taken some action or actions with a purpose of segregation.

2. This action or these actions must have created or aggravated segregation in
the schools in question.

8. A current condition of segregation exists.
We find these tests to have been met in this case. We recognize that causation

in the case before us is both several and comparative. The principal causes un-
deniably have been population movement and housing patterns, but state and
local governmental actions, including school board actions, have played a sub-
stantial role in promoting segregation. It is, the Court believes, unfortunate that
we cannot deal with public school segregation on a no-fault basis, for if racial
segregation in our public schools is an evil, then it should wake no difference
whether we classify it de jure or de facto. Our objective, logically, it seems to
us, should be to remedy a condition which we believe needs correction. In the
most realistic sense, if fault or blame must be found it is that of the community
as a whole, including, of course, the black components. We need not minimize
the effect of the actions of federal, state and local governmental officers and
agencies, and the actions of loaning institutions and real estate Arms, in the
establishment and maintenance of segregated residential patterns--which lead
to school segregationto observe that blacks, like ethnic groups in the past, have
tended to separate from the larger group and associate together. The ghetto is
at once both a place of confinement and a refuge. There is enough blame for
everyone to share.

CONCLUSIONS OF LAW

1. This Court has jurisdiction of the parties and the subject matter of this
action under 28 U.S.C. 1$ 1331(a), 1843 (8) and (4), 2201 and 2202; 42 U.S.C.
*$ 1983, 1988, and 2000d.

[3] 2. In considering the evidence and in applying legal standards it is not
necessary that the Court find that the policies and practices, which it has found
to be discriminatory, have as their motivating forces any evil intent or motive.
Keyes v. Sch. Dist. #1, Denver, D.C., 303 F.Supp. 279. Motive, ill will and bad
faith have long ago been rejected as a requirement to invoke the protection of
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the Fourteenth Amendment against racial discrimination. Sims v. Georgia, 389
U.S. 404-408, 88 S.Ct. 523, 19 L.Ed.2d 634.

[4] 3. School districts are accountable for the natural, probable and foresee-
able consequences of their policies and practices, and where racially identifiable
schools are the result of such policies, the school authorities bear the burden of
showing that such policies are based on educationally required, non-racial con-
siderations. Keyes v. Sch Dist. supra, and Davis v. Sch. Dist. of Pontiac, D.C., 309
F.Supp. 734, and 6 Cir., 443 F.2d 573.

[5] 4. In determining whether a constitutional violation has occurred, proof
that a pattern of racially segregated schools has existed for a considerable period
of time amounts to a showing of racial classification by the state and its agencies,
which must be justified by clear and convincing evidence. State of Alabama v.
United States, 5 Cir., 304 F.2d 583.

[6] 5. The Board's practice of shaping school attendance zones on a north-
south rather than an east-west orientation, with the result that zone boundaries
conformed to racial residential dividing lines, violated the Fourteenth Amend-
ment. Northcross v. Bd. of Ed. of Memphis, 6 Cir., 333 F.2d 661.

[7] 6. Pupil racial segregation in the Detroit Public School System and the
residential racial segregation resulting primarily from public and private racial
discrimination are interdependent phenomena. The affirmative obligation of the
defendant Board has been and is to adopt and implement pupil assignment prac-
tices and policies that compensate for and avoid incorporation into e school
system the effects of residential racial segregation. The Board's building upon
housing segregation violates the Fourteenth Amendment. See, Davis v. Sch. Dist.
of Pontiac, supra, and authorities there noted.

[8] 7. The Board's policy of selective optional attendance zones, to the extent
that it facilitated the separation of pupils on the basis of race, was in violation
of the Fourteenth Amendment. Hobson v. Hansen, D.C., 269 l'.Supp. 401, aff'd
sub nom., muck v. Hobson, 132 U.S. App.D.C. 372, 4^^ F.2d 175.

[9] 8. The practice of the Board of transporting t. ick students from over-
crowded black schools to other identifiably black set. while passing closer
identifiably white schools, which could have accepted these pupils, amounted to
an act of segregation by the school authorities. Spangler v. Pasadena City Bd.
of Ea., D.C., 311 F.Supp. 501.

[10] 9. The manner in which the Board formulated and modified attendance
zones for elementary schools had the natural and predictable effect of perpetu-
ating racial segregation of students. Such conduct is an act of de jure discrimi-
nation in violation of the Fourteenth Amendment. United States v. School Dis-
trict 151, D.C., 286 F.Supp. 786; Brewer v. School Board of City of Norfolk, 4
Cir., 397 F.2d 37.

[11] 10. A school board may not, consistent with the Fourteenth Amendment,
maintain segregated elementary schools or permit educational choices to be in-
fluenced by community sentiment or the wishes of a majority of voters. Cooper
v. Aaron, 358 U.S. 1, 12-13, 15-16, 78 S.Ct. 1401, 3 L.Ed.2d 5.

"A citizen's constitutional rights can hardly be infringed simply because a
majority of the people choose that it be." Lucas v. 44th Gen'l Assembly of
Colorado, 377 U.S. 713, 736-737, 84 S.Ct. 1459, 1474, 12 L.Ed.2d 632.

[12] 11. Under the Constitution of the United States and the constitution and
laws of the State of Michigan, the responsibility for providing educational op-
portunity to all children on constitutional terms is ultimately that of the state.
Turner v. Warren County Board of Education, D.C., 313 F.Supp. 380; Art. VIII,
§§ 1 ...uu 2, Mich. Constitution ; Daszkkiewicz v. Detroit Bd. of Ed. City of De-
troit, 301 Mieb. 212, 3 N.W.2d 71.

[13] 12. That a state's form of government may delegate the power of daily
ae.Cnistration of public schools to officials with less than state-wide juris-
diction does not dispel the obligation of those who have broader control to use the
authority they have consistently with the constitution. In such instances the con-
stitutional obligation toward the individual school children is a shared one.
Bradley v. Sch. Bd. of City of Richmond, D.C., 51 F.R.D. 139, 143.

18. Leadership and general supervision over all public education is vested
in the State Board of Education. Art. VIII, 3, Mich. Constitution of 1963. The
duties of the State Board and superintendent include, but are not limited to,
specifying the number of hours necessary to constitute a school day ; approved
until 1962 of school sites ; approval of school construction plans ; accreditation of
schools; approval of loans based on state aid funds ; review of suspensions and
expulsions of individual students for misconduct [Op.Atty.Gen., July 7, 1970,
No. 4705] ; authority over transportation routes and disbursement of transpor-
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tation funds ; teacher certifieation and the like. M.S.A. 15.1023(1), M.C.L.A.§ 388.1001. State law provides review procedures from actions of local or inter-mediate districts (see U.S.A. 15.3442, M.C.L.A. § 340.442), with authority in theState Board to ratify, reject, amend or modify the actions of these inferior state
agencies. See M.S.A. 15.3467; 15.1919(61) ; 15.1919(68b) ; 15.2299(1) ; 15.1961;15.3402, M.C.L.A. § §340.467, 388.621, 388.628(a), 388.681, 388.851, 340.402;Bridgehampton School District No. 2 Fractional of Carsonville, Mich. v. Supt. ofPublic Instruction, 323 Mich. 615, 36 N.W.2d 166. In general, the state superin-tendent is given the duty "R]o do all things necessary to promote the welfare ofthe public schools and public educational instructions and provide proper educa-tional facilities for the youth of the state." M.S.A. 15.3252, M.C.L.A. § 340.252.See also M.S.A. 15.2299(57), M.C.L.A. § 388.717, providing in certain instances forreorganization of school districts.

14. State officials, including all of the defendants, are charged under theMichigan constitution with the duty of providing pupils an education without
discrimination with *espect to race. Art. VIII, § 2, Mich. Constitution of 1963. Art.I, § 2, of the constitution provides:

"No person shall be denied the equal protection of the laws; nor shall any
person be denied the enjoyment of his civil or political rights or be discrimi-nated against in the exercise thereof because of religion, race, color or na-tional origin. The legislat shall implement this section by appropriate
legislation."

15. The State Department of Education has recently established an Equal
Educational Opportunities section having responsibility to identify racially im-
balanced school districts and develop desegregation plans. M.S.A. 15.3355, M.C.L.A. § 340.355, provides that no school or department shall be kept for any per-
son or persons on account of race or color.

16. The state further provides special funds to local districts for compensatory
education which are administered on a per school basis under direct review of
the State Board. All other state aid is subject to fiscal review and accounting
by the state. M.S.A. 15.1919. See also M.S.A. 15.1919(68b). providing for special
supplements to merged districts "for the purpose of bringing about uniformity
of educational opportunity for all the pupils of the district." The general
consolidation law M.S.A. 152401, M.C.L.A. § 340.401 authorizes annexation for
even noncontiguous school districts upon approval of the superintendent of public
instruction and electors, as provided by law. Op.Atty.Gen., Feb. 5. '934, No. 4193.
Consolidation with respect to so-called "first class" districts. ..e., Detroit, is
generally treated as an annexation with the first class district ,eing the surviv-
ing entity. The law provides procedures covering all necessary considerations.
M.S.A. 15.3184, 15.3186, M.C.L.A. §§ 340.184, 240.186.

17. Where a pattern of violation of constitutional rights is established the af-
firmative obligation under the Fourteenth Amendment is imposed on not only
individual school districts, 1..tit upon the State defendants in this case. Cooper v.
Aaron, 358 U.S. 1, 78 S.Ct. 1401, 3 L.Ed. 2d 5; Griffin v. County School Board of
Prince Edward County, 377 U.S. 218, 84 S.Ct. 1226. 12 L.Ed.2d 256; U.S. v. State
of Georgia, Cir. No. 12972 (N.D. Ga., December 17, 1970), rev'd on other grounds,
5 Cir., 428 F.2d 377; GI" vin v. : ohnston County Board of Education, D.C., 301
F.Supp. 1339; Lee v. Macon County Board of Education, 267 F.Supp. 458 (M.D.
Ala.), aff'd sub. nom., Wallas v. United States, 389 U.S. 215, 88 S.Ct. 415, 19 L.Ed.
2d 422; Franklin v. Quitman County Board of Education, D.C., 288 F.Supp. 509;
Smith v. North Carolina State Bo trd of Education, 444 F.2d 6 (4th Cir., 1971),

The foregoing constitutes our findings of fact and conclusions of law on the
issue of segregation in the public schools of the City of Detroit.

[14] Having found a de jure segregated public school system in operation in
the City of Detroit, our first step, in considering what judicial remedial steps
must he taken, is the consideration of intervening parent defendants' motion to
add as parties defendant a great number of Michigan school districts located out
county in Wayne County, and in Macomb and Oakland Counties, on the principal
premise or ground that effective relief cannot be achieved or ordered in their ab-
sence. Plaintiffs have opposed the motion to join the additional school districts,
arguing that the presence of the State defendants is sufficient and all that is re-
quired, even if, in shaping a remedy, the affairs of the other districts will be
affected.

In considering the motion to add the listed school districts we pause to note
that the proposed action has to do with relief. Having determined that the cir-
cumstances of the ease require judicial intervention and equitable relief, it would
be improper for um to act on this motion until the other parties to the action have



had an opportunity to submit their proposals for desegregation. Accordingly, we
shall not rule on the motion to add parties at this time. Considered as a plan for
desegregation the motion is lacking in specificity and is framed in the broade: t
general terms. The moving party may wish to amend its proposal and resubb:n,
it as a comprehensive plan of desegregation.

Chairman CELLER. Any questions?
Are there any other members who would like to speak ?
Mr. Huffman ?
Mr. I ft-FrmAs, Mr., Chairman, in the interest of time I did not

submit a written statement, but I was in concurrence with the three
members here.

My name is Bill Huffman. I represent District 66 in the State
of Michigan. The four members here today are representative of 73
members of the Michigan House that comprise Republicans. Demo-
crats, liberals, and conservatives.

I would also point out that three members of this committee here
are members of the Appropriations Committee in the majority party,
and we intend to appropriate $11/2 billion in the field of education
this year in the State of Michigan.

This number 73 that we are representative of, I would point out to
you, is representative of two-thirds of the members of 110.

Thank you. Mr. Chairman.
Chairman CEM.f:R. Mr. Hutchinson.
Mr. HUTCHINSON. Mr, Chairman, I understand now that all mem-

bers of the committee and legislative delegation have spoken, and
before they leave the podium. I simply want to state on the record
my app-eciation as a member of this subcommittee for their appear-
ance.

As Mr. Huffman has just stated, the total membership of the Michi-
gan House of Representatives is 110. Seventy-three of them have
formed an ad hoc committee on this busing issue. That is a very sub-
stantial majority of the Michigan House.

I have no doubt but what the feelings are of a similar majority
of people in the State of Michigan, although this delegation here this
morning represents only some districts in southeastern Michigan, the
total membership of the committee being 73, statewide and. as pointed
out., bipartisan.

I think that their appearance. here this morning, Mr. Chairman,
underscores the crisis into which this country is being thrown relative
to school busing. Most people very obviously want to have their chil-
dren educated close to home, at least their young children, and the
arguments that are being made in support of that in my opinion are
very persuasive.

I want to thank each of you for coming.
Mr. HUNGATE. Mr. Young, what schools do children in the Hastings

Street area attend at this time.?
Mr. YOUNG. The Detroit school system.
Mr. HuxoATE. That would be operated separate from the system

you have in Wayne County, is that correct ?
Mr. Yorixo. We have 570 school districts in the State of Michigan,

Detroit is the biggest district in the State. The judge is now talking
about taking 86 school districts in three counties and combining them
in cross-district busing.

Mr. HuNo%m. What would those counties be



Mr, YOUNG. Wayne, Oakland, and Mc Cone.
Mr. HUNGATE. What about the State senators and representatives

in the Wayne County area?
Mr. YOUNG. Joyce and I are from Wayne County, and Mr. Huffman

and Mr. Law are from Oakland County.
Mr. HUNGATE. The . grislators from the city of Detroit, are any of

those among the 73?
Mr. YOUNG. Yes.
Mr. HUNGATE. Thank you all.
Chairman CELLER. Unless there are further questions, we are very

grateful to this panel for coming from Michigan to testify. We thank
you all.

Mr. McCumocn. Mr. Chairman, I should like to inquire whether
this group or any individual member thereof has made a study of
how quality education will be brought to blacks as well as whites.
If so, I would like to see that statement submitted in writing.

Mr. LAW. Coy d I say something on that?
That is a question that is difficult to answer, but the State of Michi-

gan spends almost half again or more on its education and Detroit
and the metropolitan area gets a very sizable share of that, and money
has been g.ven as much as $1,900 per pupil to students. So that as far
as getting quality education, the thing that we can't equate is where
compulsory integration is synonymous with quality education. We
are providing all we can.

Mr. McCuLtom. Mr. Chairman, I should like to say that if you
people have an answer to the problem for which we are at least par-
tially responsible, we would like to have it. So that you might not
think that I was from the ghettos of any city in Ohio, I am a country
man from Ohio, and the blacks comprise 1 percent of the total popula-
tion in my congressional district, but I am interested in this problem
because it so seriously affects the future course of this great Nation.

Mrs. SYMONS. Mr. Chairman, may I add perhaps it would be wise
if we sent a copy of our State educational appropriations bill that
we adopt each and every year so that we can show you where we
make- -

Mr. McCuLtocs. I would be glad to have that, but I am interested
in your emotional reply to my question. We have had similar educa-
tion bills in Ohio. I was an Ohio legislator before I came here, and
I was speaker of the Ohio House for a long time. I am trying to solve
a problem that desperately needs to be solved.

Mrs. SYMONS. We appreciate that, sir, and Mr. Young in his written
statement has many of the facts and figures and what wehave done in
Michigan so that we can offer equal educational opportunity.We have
come a long way over the past years and hope to continually improve
the equal educational opportunities.

Thank you very much for hearing us today.
Mr. You NO. Mr. Celler, I would like to say all of us really appreciate

the opportunity to appear before you. We have heard your name many
times, and it is the first time we have ever seen you face to face and,
as a Democrat, I appreciate appearing before you.

Chairman CELLE& Thank you very mach, indeed. The next witnesses
are Students for Quality Integrated T:ducation, Pontiac, Mich.

Come forward, please.
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STATEMENT OF STUDENTS FOR QUALITY INTEGRATED EDUCATION,
PONTIAC, MICH.

Mr. DOHERTY. Mr. Chairman, we have Doug McIntyre from Central
High School ; Brad Jackson from Northern High School ; Mary
Brown, Jefferson Junior High; Chris Reynolds from Lincoln Junior
High; Randy Young from Eastern Junior High; Dorianne Brooks
from Eastern Junior High; Ivan Payne from Jefferson Junior High ;

Patricia Ford, Lincoln Junior High; and Maria Alfaro from Northern
High School. Mr. Smith oarson, the principal of Eastern Junior High
School, has accompanied them.

Mr. Brad Jackson, who is president of the student council of North-
ern High School, will be the spokesman for the group.

Chairman CELLER. We welcome you here and would be glad to hear
from your spokesman, Mr. Brad Jackson.

Mr. JACKSON. Thank you.
Chairman Celler and honorable members of the committee, we would

like to thank you for the opportunity to appear and express our opin-
ions regarding the integration of the Pontiac schools. We represent
supporters of integrated education from Pontiac's two high schools
and from three of the six junior high schools.

From our own personal experience we can say that we support in-
tegration as a means to equal opportunity in education and we recog-
nize that without the Federal court order, Pontiac schools would till
be segregated.

The opinions which we express are taken from our own experiences.
We are speaking for ourselves and we do not claim to speak for all of
the students of the Pontiac school district.

On the whole, the actual busing of students in Pontiac has been
peaceful. To our knowledge, there have been no major incidents of
violence as a result of intradistrict busing. Several ofus have younger
brothers and. sisters who rather enjoy the ride to school with their
classmates. To them it does not seem to be a significant inconvenience.
Those of us in junior high school do not find the bus ride overly in-
convenient, but on the contrary, worth the effort because it means
better education and relationships for all of us.

Two unexpected advantages of additional busing include the avail-
ability of extra buses for extracurricular activities and the availability
of transportation to some of us who previously had to arrange for our
own transportation.

The inschool situation is much improved over previous years for
blacks, whites, and Latin Americans. We believe that the ac,ademito
atmosphere in each of our schools is generally challenging and inter-
esting and plans are underway to strengthen the program. With the
junior highs each having only one grade level per school, there is an
opportunity to choose from a broader selection of curricular offerings.
Programs offered under title I are also available to more students
under the integration plan.

We feel that there have been many personal benefits to each of us
from an integrated school nrogram. Several misconceptions have been
dispelled due to personal relationships with students from other areas
of the city. The majority of students that we associate with and have
spoken with have had positive experiences that they will carry with
them for the remainder of their lives.
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We all seem to agree that discipline in our respective schools this
year has been more firm, more equitable, and more understanding.
School administrators seem to feel more free to use one disciplinary
stardard for all students regardless of race. Some of us feel that in
pa.At years a double standard was frequently used in school discipline.

As far as inschool violence is concerned, we do not want to imply
that there have not been troubles in some of our schools, but then that
is not something new this year. Students. teachers, and administra-
tors have told members of our group that the number of disturbances
in the schools has dropped considerably since the beginning of the
school year and that complaints are now no more frequent than in pre-
vious years.

Administrators of both of our high schools have stated recently
that their schools are more peaceful and less tense than they have
been in several years. Although high school students are not. bused, we
feel that, the attitudes developed in the elementary and junior high
schools will affect the atmosphere in the high schools as well.

Positive identification by police and others hare confirmed that
many of the disturbances outside the schools at the beginning of the
school year were the result of outsidersstudents from outlying school
districts whose schools had not opened, out-of-school youth, picket-
ing adults, even agitators from several miles away. As the school year
progresses. tension in our schools continues to decrease notably.

We conclude, therefore, that
First. The integration plan is providing more equal educational

opportunities.
Second. The integration plan is succeeding in creating a better un-

derstanding among Pontiac students.
Third. The majority of the students, teachers, and administrators

directly affected, are working for the success of quality integrated ed-
ucation in Pontiac. In short, integration is working, and we won't want
to go back to the old way.

Chairman CVLER. Do your parents know that you are down here
and that you are making these statements?

Mr. JACKSON. Yes.
Chairman CELLEK Do they approve?
Mr. JACKSON. They d'scussed it with me, and I think they do.
Chairman CELLER. Was this statement that. you have just read writ-

ten by you?
Mr. JACKSON. Yes; it was written by a party of four students my-

self, Doug MacIntyre, and a young lady from Lincoln Junior High,
and another student from Lincolnand Mr. Doherty went over the
final draft with us and gave us advice on what we should cut out and
add to, but we made the basic statement. We wrote the basic state-
ment.

Chairman CELT.F.E. Did you all come down here at your own
expense?

Mr. JACKSON. No; the trip was paid for by the National Urban
Coalition, local contributions, and student. contributions.

Chairman CETLER. Are there any questions?
Mr. McCumv. Mr. Chairman, I would like to ask a couple of

questions.
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I have had some experience with regard to integrated education, par-
ticularly in the California area where two sons of mine were teaching
in a highly integrated community.

The problem with the disadvantaged, particularly the disadvan-
taged black, is the lack of the proper home environment, at least insofar
as education is concerned. The family influence with regard to the
Asiatic provides _personal reinforcement and guidance, and so the
young Asiatic student tends to excel.

Now, the testimony th.it we have heard here is that these busing, plans
tend to reduce family involvement in school activities. I am wondering
if you have as much parental involvement with the parents at the
school under the busing plan as you had before busing because, if you
have less parental involvement, you are going contrary to what ap-
pears to be the real solution to quality education or raising the stand-
ard of education for students that have heretofore been disadvantaged.

How are the parents taking part in the school activities and in the
educational programs under the busing program that you have?

Mr. JACKSON. There are three of us here that would like to reply to
that question. I will answer first, and then I will turn the mike over to
Doug and then Maria.

First of all, I think that the parental involvement in the Pontiac
school system v ,uld tend to be greater this year than it has been be-
cause of the curiosity to see just how well this plan is working and so
that the parents know firsthand what exactly is going on.

Mr. McCLony. Have you established any new parent-student councils
or anything of that nature?

Mr. JACKSON. If you mean PTA, I have no idea how active they are
in relation to last year, but. I have seen parents up at school when I did
not last year, and there is an emphasis on parent-teacher conferences
this year.

This whole week we are getting out half days for the sake of parent-
teacher conferences, whereas last year we didn't have them, and the
year before we didn't have them.

Mr. Mreikay. Have you had time to gather any concrete evidence of
improvement in the study habits or the educational level of the stu-
dents who were presumably from disadvantaged areas?

Mr. JAcKsos. I didn't consider it. I was looking more at the social
aspect.

Now I would like to turn the mike over to Doug McIntyre.
Mr. CARSON., I was administrator of one of the junior high schools in

question. I can probably shed some light on parental involvement.
Having this year taken over what was once considered one of the

worst, schools in the city of Pontiac., I can, without reservation, say
that there has been much greater parental involvement this year and
much greater student involvement.

We have done. several surveys on students' attitudes, and it is in-
teresting to note that going from an all-black school last year, about
99 percent black, to about 60-40 school this year, that grades have
tended to improve if we are talking about academic grades.

One of our concr,rns is, in addition to the academic areas, in which
many people seem to profess interest, is also student attitudes. We have
done surveys in all of our junior high schools on student attitudes on
a number of things, but particularly in the area of getting along with
their fellow students.



In lay particular school 82 percent of the students responded that
they had made friends of the opposite race. We no longer had gang
wars or fights, or anything else. It is very rare when we have a fight,
whether it be between two blacks, between two whites, or black-white.

The atmosphere in the neighborhood has improved. We no longer
have roaming gangs around the schools. We have gone through two
seasons for basketball and football without a fight and, as you well
know, junior high school athletics is generally a place where tensions
run very high. We went through two seasons without one fight occur-
ring at one of these events.

We have had parent-teacher conferences. I have had 914 parents
show up out of a possibility of 1,600. We hope we will do better this
time.

So I think in general I can speak for my school and several others
where I have talked to my colleagues, things are going much better.

Mr. MCCLORY. Have you maintained or improved the disciplinary
standa: ds, would you say ?

Mr. r um We are still operating under the same p )licy we oper-
ated under last year, but I think it is due greatly to the students them-
selves making an attempt to get along.

Mr. MCCLORY. You don't have any open campuses or anything like
that ?

Mr. CARSON. Well, in the junior high schools we never had what I
suppose you would call an open campus. Students come in at a par-
ticular hour and remain in school until school is out, and this has been
the pattern over the years.

Mr. MCCLORY. This is all in junior high school?
Mr. CARSON. Yes.
Mr. McCumocn. Mr. Chairman, I would like to ask a question there.
What time do students who wish to participate in athletic activities

start home on the buses in Pontiac now'?
Mr. CARSON. We have not made many changes, in that student ath-

letics have always been an after-school activity. Students either leave
at 4 or 5 o'clock. On the 5 o'clock buses, normally on the east side of
town, are the students who participate in athletic events. The 4 o'clock
buses are generally for students who stay for after-school activities,
newspaper, magazine, yearbook, skating, bowling, student council, ski-
ing, and student union. All types of after-school actvities.

Mr. McCULL0cH. Do you believe that there has been an interference
with any students who wished to participate in athletic activities by
the forced busing?

Mr. CARSON. None whatsoever.
I would say I think there have been more students able to partici-

pate. Where normally we have had one varsity club, we now have in
football three varsity clubs, and four basketball clubs, so that any
student that wanted to participate and had an opportunity, we cl.id
accommodate every student that came out for the program.

Mr. McCumom Mr. Chairman, I should like to take the time of
the committee, and any visitors who want to listen, to tella story about
a young man who came from a rural area in my district. As a matter
of fact, most of my district is rural.

He was seeking an appointment to the military academy, as I recall.
I interviewed him personally, and he was a big. tall, strapping athletic
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fellow, and of course among other questions I asked him, "Do you
participate in any high school athletics?"

He said that he did. I said, "Name them." Ho said, "Football." And
I said, "Have you earned any letters in football ?"

He said, "Yes, in our little conference we permit participation over
4 years." And then I asked him about some other athletics in that ter-
ritory, the rural northwest Ohio area, and he said, "You know, I made
an agreement with my parents when I started to this centralized
school,"let me emphasize that it was not a neighborhood school but
a centralized school"that I could have time tc participate in one
athletic activity."

And he made four letters, and he is doing unbelievably well at the
academy.

Chairman CELLER. Are there any other students who wish to say
something?

Miss MARIA ALFARO. Yes. I am a Latin student, and it is mainly
black- and white-speaking parents, and I would like to say that I
know of not only my parents but other parents of Latin students
who have never participated in school activities. Some of them didn't
know the language. Some of them didn't know what their children
were doing in school.

When the student. started talking about when busing came along,
and they were going to different schools, my parents participated this
year in an international unit they had at Kennedy Junior High. This
is the first time they have really participated in things, this year.

They have had different activities with students. 31y parents have
gone. They have seen how students are getting along and there were
so many people there it was crowded. And they were getting along.

Mr. Mc Cumocx. Could I ask this young lady one question, if I
may ?

How old are you ?
Miss ALFARO. I am 18.
Mr. McCuuocit. Have you seen any physical fights in the school

or classrooms?
Miss ALFARO. No. My sister goes to Eastern. I have three younger

sisters. One goes to the same high school I do, and the other two go
to different junior high schools. One is in the seventh grade, and one
is in the ninth grade. They have never hadany fights.

Mr. McCumocit. Is it your opinion that school discipline of the
students is better or worse than it was before you had busing?

Miss Amuto. I think discipline is better. I remember last year
when my sisters were both going to Eastern and when I was in the
ninth grade at Eastern, you could hardly get in

Mr. McCurmocri. Thank you.
Chairman CELLER. Now that you have integration in the student

body as a result of busing, do you find congenial relations between
white students and black students?

Miss '..LFARO. I didn't get the question.
Chairman CELLER. IS your relation very cordial with the students of

other races?
Miss A LFARO. Yes. Before I know people would be afraid to go up

to a black or Mexicar because they have these opinions of them and
prejudices, like a Mexican, "Don't turn your back on one because



he is going to stick you with a knife in the back," but now I have lots
of friends of both blacks and whites. But my sisters have friends and
can meet each other and be playing with them instead, like before,
they would be afraid.

Chairman CELLER. Does any other student wish to say something?
Mr. Dotro MCINTYRE. I conk' say that I think it is much better at

the high school from a comment by the principal of my high school,
which is Central High School downtown. He said that the tension
and incidents of violence in our school was less this year than it had
been in over a decade, which I would consider a marked improvement
over the past years, even with the equal opportunity education effort
in Pontiac now.

Chairman CELLER. There are no inhibitions as to race?
Mr. MCINTYRE. I find that there are not. I find that. we get along

just like we are all one big happy family at our high school.
Mr. JAcxsox. Mr. Chairman, I would like to make a further com-

ment on the violence.
I would like to point out two examples. Last year there was a

fight, and it was a racial fight. It. generated an exaggerated situation
and grew into a very tricky situation. This was last year. This year
there was a similar fight between a white and a black, and instead of
the same thing happening as last vear, which was an evolution of this
bad situation, both blacks and whites got in and broke up that fight,
and it did not take any kind of teachers at all.

This points up. or I hope this makes the point that the students
this year are more mature and less eager to have racial conflicts. The
students are more willing to make it work. They are trying.

Miss REYNOLDS. I would like to say something before I get into
what I have to say, but because of busing this year, I have walked a
male and a half last year. and in the wintertime it is cold, and now
that I am bused. I would like to say I found something new in the
school system of Pontiac this year. It is a new kind of learning, a
learning of students to each other. A learning of one another.

Something we have never had before. Sort of a social learning of
what the Pontiac community is all about.and these are the children of
the parents who make up our community. They are different from
their parents.

Children on their own level can get together. They can get together
and get along together as people. and they are working together.

In Lincoln Junior High they are working together to make it a
better school. I think if these students grow up together. working to-
gether, then maybe some day we will not only be a United States, but
we will be a united people. and I think the students in the Pontiac
system are working to make this school environment better so later on
in life I think they are going to work together to make their com-
munities better and do it as one people.

Chairman CELLER. Is there any other student who wishes to speak?
Miss PATRICIA FORD. My name is Patricia Ford, and I represent the

students at Lincoln Junior High.
Friday before I left, school they asked me to tell you that the integra-

tion is really helping them and without integration they would not be
able to be friends with people of opposite races and things of this sort.

A lot of the white students at the end of the, year told tile they were
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afraid to play with the black students or Mexican students, and now
these people are walking down the halls together. They walk home
together. They go out together. They eat lunch together. They do every -
thing together.

I mean, without integration, like our testir. my said, the schools
would still be segregated and the blacks would still be thinking that
they were inferior, and the whites would still be thinking that blacks
were just mean and the lowest people, and we are not even human.

But now we can understand each other and we can get along with
each other, and without integration in Pontiac, this would never have
happened.

Chairman CELLER. Does any other student wish to make a statement?
If not, we express our gratitude to all of you.
Miss MARY BROWN. I would like to say at the beginning of the year at

Jefferson a white student and black student got together and became
friends and then they noticed they were talking, and they noticed that
the parents, the people who weren't involved in the schools, were going
out and showing the bad part of integration, showing the bad things
that could happen and trying to make worse things happen, but the
students didn't have anything to say. Nobody was listening to them.

So they told other students how they felt and they formed a club.
"We Could Make It Work."

We spoke at assemblies at other schools letting other students and
parents know how we felt. We gave a sheet where a student could sign
up for membership, but they had to believe that they could make it
work and make integration work, and they had to be ready to make an
integrated society and right now we have 2.000 members. We only have
about 30 active members who go around showing people that you can
make it work.

And we give skits and show how we can make it work. It is really
working.

Mr. CARSON. Mr. Chairman, could I make another statement?
Chairman CELLER. Yes, sir.
Mr. CARSON. One of our chief concerns, to before busing became a

reality in Pontiac, when Judge Keith handed down the decision, we
asked educators of the city of Pontiac, and 1, being the president of
the Administrators & Supervisors Association at that time composed
of all principals and assistant principals involved in the day-to-day
operation. went on record endorsing integrated education for all
students.

This vote was overwhelming in support of Judge Keith's decision.
I could certainly understand the parental concerns. I could under-

stand the political pressures from some of our legislators, but I think
it is important that we hear from those people who deal day to day
with students and are supposedly expert in the field of education.

I don't think that we can equate education on an emotional tone.
I think we have to look at education in its fullest sense. Certainly we
are all concerned with academic achievement, but we are also con-
cerned with society in which everyone can live under the Constitution
and not have those fears and those prejudices placed before them that
I have seen in the Pontiac schools.

As a former administrator at Central High School, I saw students
come from junior high schools that were totally segregated. I saw the
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results of black and white and Spanish-American students coming to-
gether for the first time in high school. I saw the results and suspicions
that had been built up over the years, and I saw the result.

iYou remember the infamous four students that were shot outside
Central High School because of a misunderstanding.

Today I think we are seeing students who are going to be able in the
future to live together because they have experienced these things
themselves.

If they hate someone, it is on the basis of, a person-to-person basis,
rather than hearsay, rumor, and suspicion.

I think Pontiac is going to produce some of the best students that
this country is going to have in the near future.

Thank you.
Chairman GELLER. If there are no other questions, we will conclude

the testimony of the students of Pontiac and at the same time express
our gratitude for your coming this long distance and spending this
time and giving us the benefit ofyour views.

We thank all of you.
Our next witness is Mrs. James C. Farrell, Pine Bluff, Ark.

STATEMENT OF MRS. TAMES C. FARRELL, PINE BLUFF, ARK.

Mrs. FARRELL. Mr. Chairman and members of the subcommittee, I
would like to thank you very much for allowing me to testify before
this committee. I am Mrs. James C. Farrell from Watson Chapel,
Ark., and I have asked to be allowed to testify before this committee
and to ask you please to support the bill, House Joint Resolution 620
by Congressman Lent.

My husband and I are the parents of four children, and the neigh-
borhood concept of schools is very precious to us. Although our chil-
dren are now grown, we take great pride in the fact that they are chil-
dren to be proud of.

When I came to this country in 1946 from a war-torn Europe to
make my home with the man whom I had married while we were both
in the service, he and I discussed at full length as to where we should
make our home. Like many other young people, we realized that to
raise a family it was important that we take into consideration the
schools and communities.

We both talked about the insecurity we had always felt as children
when our parents moved from one place to another to mike a living,
and so we Loth made a vow to each other that no matter how rough
it became to make a living we would find a good school district, stay
there and work to improve it in any way we could. This, gentlemen,
is exactly what we did. It wasn't easy, but it was worth it to give our
children a foundation on which to build their lives.

Taking pride in building for the future is one of the things this
country had going for itin the days when people voted for school
officials on the local level, people tliat you knew and loved because
you had seen them devote their time, money, and energies to helping
build a community school. Taking pride, in the academic and phys-
ical achievements of all the students; taking pride in the fact that
when the band was asked to perform at out-of-town games you could
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point with pride and say, "That's my school playing, and my school
colors" helping to attract new people to the neighborhood because
you had a fine school you could brag about; knowing that you were
identified with the neighborhood.

Now, I realize that a constitutional amendment is a very serious and
drastic step, but, gentlemen, the working class people of this country
have no other recourse. We must protect, our children at all costs, and
promises are not the answer. We have listened to the empty promises
out of Washington until we have little or no faith at all in the men
and women up there.

The average American citizen daily is asking himself, "Why do we
need elected officials and pay them fabulous salaries when they in turn
do nothing but put us in the hands of men appointed by God knows
who, to destroy our American way of life ?"

The elite, such as yourselves, can sit back and say, "I can afford the
best for my child, so I will send him to a private school, and so 'To
hell with busing.' " But, gentlemen, it is because of :,he sweat off our
backs that pay your salaries that you can speak such grand phrases;
but I want you to know that John Q. Citizen is sick and tired of being
taken for granted.

We pay taxes to support our schools and we are entitled to say what
takes place in them. We all want public schcols for our children be-
cause we live and work in public, which is as it should be in a democ-
racy.

We are told to elect, not to appoint, local residents to see that our
schools are maintained and operated for the betterment of all children,
not just the select few. When we do this, a Federal judge that no local
citizen even knew comes along, throws out a legal school election
and, gentlemen, this happened ir my areaand takes over the con-
trol of the school, with the help of armed Federal marshals.

Is this the kind of democracy we are to expect from now on out of
Washington? Are "We, the people," no more ? Is Congress going to
continue to sit back and let the Supreme Court totally and wholly
destroy the American way of life?

As t am a citizen of this country by choice, not chance, I had to
learn many things before I took my oath of citizenship, and one of the
most important things I learned was that Congress was the only law-
making body in this great land.

May I ask, gentlemen, has Congress forgotten this, as so far the
total destruction of our school systems has been done by a decision from
the Supreme Court, and the Congress sat idly by and let it happen ? All
Federal judges are appointees; the average working-class taxpayer
has no representation, as it stands to reason these men rule in favor
of the forces that appointed them. Don't deny it, gentlemen, as it is
apparent to everyone all over this Nation.

I don't know whether you gentlemen are aware of it or not, but
the taxpayers of this great country have been circulating petitions dur-
ing the last 4 years trying to be 'heard so that the Federal judges be
elected rather than appointed. as it is becoming more apparent every
day that as long as we are under the control of appointees we are
doomed as a freedom-loving society.

The original Constitution of America is one of the finest documents
ever written, and I have tried in vain to find where it says that we
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must bus every student even though it destroys the health, education,
and welfare oi every child and family in this land.

The idea of one man, an appointee, such as Elliot Richardson, sit-
ting in a place like Washington. D.C., and saying what we must do
under his directions, is like my sitting back in my living room in
Watson Chapel. Ark., and telling you all how to conduct the business
of this Nation. It just wont work; only God in Heaven can have a
long-range overall plan for us, and even He would hesitate to destroy
children to make it work, I am sure.

No one who has any pride in identity, ownership, sportsmanship,
personal ability, regardless of color, creed, or religion, can possibly
condone busing. How can it be right when all citizens are so vehe-
mently opposed to it that armed Federal marshals are required to
enforce it?

Why is it that not 1 day goes by without glaring headlines in the
newspapers of bomb threats, marches, civil disorders, children at-
tacked on school grounds? Teachers are scared to turn in reports of
violence because they may lose their jobs. School administrators are
not telling their school boards the true facts about the happenings at
school because they are afraid of retaliation.

One case in point is my school in Watson Chapel. Federal Judge
Oren E. Harris of El Dorado, Ark., sent a court order to our super-
intendent of schools, Dale Spradlin, ordering him to spend title I
funds to buy buses, although the President had said no educational
funds could be used to buy buses.

Mr. Spradlin tried to save face by lying to the school board and
saying that such a thing had not happened, but, gentlemen, I have
here the court order from the judge telling 'him to disregard our
elected school board officials and obey the edicts of his courts. Is this
justice?

(The materials referred to follow:)

SPRADLIN DENIES USING FEDERAL FUNDS FOR BUSES

Dale Spradlin, superintendent of the Watson Chapel School District yester-
day denied allegations that he had used federal money to purchase two schoolbuses for the district last year.

The buses, he said, were purchased with school district funds.
Spradlin also said that $11,000 in federal money provided to the school dis-trict under Title 1 of the federal Elementary and Secondary Education Act of1965 was transferred into the district's maintenance and operations account.
However, he said, the $11.000 was spent for the maintenance and operation ofTitle 1 programs.
Earl Glover, supervisor of finance for federal programs in the state Educa-

tion Department, said yesterday that Title 1 funds were not supposed to hetransferred into regular school district accounts.
However, he said, he asked Spradlin for documentation on how the trans-ferred funds were spent and said he was satisfied that the money was spent for

items tv.t had been approved for the district's Title 1 program.
Glover said that he was not an auditor. He has not recommended an auditby federal Health, Education and Welfare Department auditors, he said, andis not sure he is "in a position to ask for one." HEW administers the Title 1funds supplied to school districts.
John Norman Warnock of Camden, the Watson Chapel School Board's at-

torney, said yesterday that the board and Spradlin had been ordered to buy ad-
ditional buses by Federal Judge Oren Harris of El Dorado.

When the board and Warnock told Harris that the district did not have
sufficient buses to transport all of the district's students who needed trans-



717

portation under the district's court-ordered desegregation plan, Warnock said,
"he told us 'well get themget them under Title 1 or get them r"y way.'"

The school board transferred the $11,000 from the district's Title 1 account
to the maintenance and operation account for the purpose of buying buses,
Warnock said.

"I say the money was transferred and Mr. Spradlin did a good job of using
it to buy the buses," Warnock said. "I was not there, the school board doesn't
know how he did it, the school board never asked him how he did it," Warnock
said.

"I'm not condemning Mr. Spradlin because Mr. Spradlin was right in the mid-
dle," Warnock continued. "The court told him to buy buses, and the board gave
him the money and told him to go ahead and do it. Now HEW says what he
O'd doesn't show up on any of the accounts."

U.S. DISTRICT COURTS,
EASTERN AND WESTERN DISTRICTS OF ARKANSAS,

Fl Dorado, Ark., April 14, 1971.
Mr. DALE Snammin,
Superintendent of Schools, Watson Chapel School District No. 2i, Pine Bluff,

Ark.
DEAR MR. SPRADLIN : As you and the school board will recall, the Court gave

specific guidelines in its ruling from the bench following the hearing in Little
Rock on Tuesday, March 30, 1971. A copy of the Court's ruling was made avail-
able so there would be no misunderstanding as to the Court's ruling.

One of the matters specifically referred to by the Court had to do with the ob-
taining of federal funds under Title I for the purchase of needed and necessary
busses. The Court directed you to proceed with obtaining these funds and for
the school board to co-operate. I am advised at a recent meeting of the school
board this was a subject of consideration. I am also advised that the board
directed its attorney, Mr. Warnock, to attend a meeting of the administrators in
Monticello in connection with Title I program instead of you as superintendent
attending to and pursuing this matter for the needed funds.

In order that the Court may be properly informed yP are requested to send
to me a copy of the minutes of the school board meeth.,, with reference to this
item, including any reason given, if any, why the school board referred this mat
ter when it is the duty and responsibility of the superintendent as administratdr
to pursue it under the direction of the Court.

The Court is also advised that the school board proposes to employ by contract
an administrative assistant to you as superintendent. My report reveals that this
is a newly created position and it indicates for the purpose of placing a par-
ticu4 r individual in this position for obvious reasons.

Y u are requested to provide me a copy of the minutes of the school board
meeting with reference to this action, if such was taken.

You are further requested to provide me with a copy of the minutes of the
school hoard meeting wherein Mr. NVarnock's services were required and for
which the school board would propose to pay from the school funds.

In order that there may be no further misunderstanding, this ( , il does not
propose to permit the "bleeding" of the school district's funds for unnecessary
expenditures of attorney's fees and other expenses not needed in the orderly
operation of the school.

For their information, I am sending a copy of this letter to members of the
school board and their attorney, Mr., Warnock, and Mr., W. H., Dillahunty, United
States Attorney.

Your immediate response to this request is required.
Sincerely yours,

OREN HARRIS.

Mrs. FAnnEt.L. This is not isolated incident. gentlemen, this is typical
of what is happening in every school distict where HEW has reared
its ugly head and said. "Comply or funds will be cut off." Gentlemen,
those funds we are being threatened with are our taxes and we do not
intend to be intimidated by them. The money that has been thrown
away by HEW would have educated several million children ; instead,
it ha.. only paid the wages of people not qualified to do anything else l
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The man who came into our area was named A. T. Miller, and as far
as could be determined, he had no qualifications whatsoever in the way
of education; he was here for 4 short hours, and with the stroke of
a pencil and support of an appointed judge, he completely destroyed
our community schools and racial relations it had taken years to build.

Surely, the fact that these very hearings are necessary tells you that
the American people intend to protect their children from interference
by people hell-bent on destroying our youth. I agree with many edu-
cators, gentlemen, the all children should be given equal opportunity,
but not at the poin:, of a gun. As far as making all of us equalif God
had intended us to be that way, in His infinite wisdom He would have
clone so.

I sent a letter to Senator Mondale last year, and I think it sums up
the feelings of the people of my community very well. Integration is
a myth ; it is just a tool used by these appointees to destroy the Ameri-
can way of life. After all, I am not a social climber and I certainly
would not want to stay in a country club set with whom I have nothing
in common.

Also, gentlemen, as I am sitting here, I realize I am out of my depth
by integrating with many of you, and I can assure you, were it not
for the fact that I feel so strongly that the busing of childt ui is
destroying this country, I definitely would not be here.

Would you gentlemen mix, wine, and dine with a bunch of hippies
regardless of their color? Would you give up all you have accumulated
over the years and live in the ghettos so that you could mix with them
against your will ? Gentlemen, I can answer for you.

If a person wants to improve himself he must want to. Not you or all
the money in the world can make him, if he does not have the desire ;
and the same goes for the children, regardless of race, no matter whom
you mix them with it will not give them the desire to learn. And above
all, busing them away from everything that spells security is starting
them fast down the road to destruction.

So I am asking you to please start representing "We, the people,"
instead of letting incompetents fror the Health, Education, and Wel-
fare Llo yourjob.

CONCLUSION

!,11 Busing is a tool that is being used by appointees not interested
in the welfare of our country or our people, to desticy our youth.

(2) Busing is an insult to the intelligence of every man, woman,
and child in this chantry.

(3) The Congress of these United States has allowed the courts to
usurp their authority. and the only way this terrible wrong Lan be
made right is to vote for a constitutional amendment to protect our
children from such terrible wrongs in the future.

RECOMMENDATION

On behalf of the children of this Nation and their parents, please
report out the bill House Joii:t Resolution 620 and support its passage
in tie Congress and its ratification throughout the several States m
the 1511.

Chairman CELLER. You stated. I think, that integration is a myth?
Mrs. FARRELL. Yes, sir.
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Chairman CELLER. Would you like to elaborate on that a bit?
Mrs. FARRELL. Mr. Chairman, in the school district in Watson

Chapel, Ark., we have six schools. We had two junior high, or rather,
the junior high and high schools, and we had four elementary. We
have been integrated since 1965 on a neighborhood school concept.

We have had and we do have a junior and senior high school in the
Coleman School District which is part of ours, although it is in the
city of Pine Bluff. We have had busing as a convenience for students.
It is now being used as a tool against these students.

The idea of integration is that if you seat a black next to me, some
of my education might rub off on him and make him my equal, or
vice versa. That is my interpretation of integration, sir, and it has not
worked.

If you want quality education, if you want racial equality, I have
here a plan that I think is the ideal solution, but of course it covers

wlole Nation, not just one or two small school districts. May I be
allowed to read it, please?

Chairman CELLER. We would be glad to accept the plan for the file.
Mrs. FARRELL. It is short. May I read it?
Chairman CELLER. Yes.
Mrs. FARRELL. My ideal solution to busing : Move the entire family,

one time, rather than move each child twice daily for 12 years. Assign
11 percent black population to every State, country, city, and school
district in the United States. Assign 89 percent white population to
every area.

Move an equal number of whites out of an ages as the number of
blacks that have moved in, so that no area would gain or lose. A
lottery could be used to decide the ones to ire moved.

The entire cost of moving enough families to create a racial balance
in every single school district in the United states would not equal
the cost of moving children twice daily for one semester. We would
lose the right to choose our home; however, our children have already
lost the freedom to choose their school. Since our freedoms have to
be lost, why not do it the easiest way possible?

This method would decrease the time a child loses twice daily. It
would decrease smog caused by buses and cars, anti decrease traffic
congestion. It would also decrease the number of injuries and deaths
to children traveling to and back from school.

This method would also permit every child in Ar rica to attend
his neighborhood school. This method should have the most favorable
effect on morale since every child would be in school with many chil-
dren from his own neighborhood, children known to him, children that
play with him on evenings and weekends.

This method permits us to have our cake and eat it, too, if we can
stand a little more loss o4 freedom, and it seems from past experiences
that we can. I ask you to seriously consider this proposal. It is my
considered opinion that it is the only way we can ever have a complete
racial balance.

Mr. ZELENKO. Mrs. Farrell, I refer the committee and you to the
decision on the Court of Appeals for the Eighth Circuit in the Watson
Chapel ease, in August 1971. You referred to the Watson Chapel dis-
trict, I believe= as being a desegregated district, as of 1965. I would
like to quote this passage from the Eighth Circuit opinion :

80-449-72-pt. 2--9
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The record shows that the Watson Chapel District (located on the outskirts
of Pine Bluff. Arkansas) covers 125 square miles. Over 50 percent of the students
attending school in the district live within the city limits of Pine Bluff. In
1969-70, the district operated six schools. These schools had total enrollment of
3.871 students. There were two high schools and four elementary schools. The
Coleman High School and the Coleman Elementary School operated with 1.640
students, all black. In the remaining schools there were 96 black students and
2,135 white pupils.

The district judge, to whom I believe some of your remarks have
been directed, Judge Oren E. Harris, found as follows

The school district has failed and refused to present a plan reasonably ex-
pected to comply with the law. The Court has no alternative at this late date
but to require the school district to operate under a lawful system. The Court
has considered the two plans recommended by the Department of Health. Educa-
tion and Welfare, as well as other alternatives, and concludes that the alter-
nate plan suggested by the Department of Health, Education, and Welfare would
offer more reasonable and adequate solution to the school is needs and require-
ments for a unitary system as required by law.

Mrs. Farrell, in your opinion, has the school board in Pine Bluff
or Watson Chapel district sought to develop a plan to desegregate
the schools in that area'?

Mrs. FARRELL. Gentlemen, I would hate to have to tell you the hours
that our school board put in to trying to get the plan together. Cole-
man School District, as referred to there. is within the city limits of
Pine Bluff. But because the Pine Bluff school system is overcrowded
with problems of their own, the people of Watson Chapel School Dis-
trict voted to take it into our district so we could help fl em. It is a
black coma-Inky. It has been for over 70 years. The students that
live in that area that have requested permission to attend the other
schools in the same district are transported to those schools, but it is on
the neighborhood concept, because, as Mr. McCulloch I believe has
stated, he comes from a rural area, and you know that busing is used as
a convenience for children living in rural areas. But at no timeand I
have lived there 27 years. I have worked in the schools for 27 years
at no time has a child ever been denied any of the schools in that area.

And I would like to ask one question of you, sir, if I may ; I don't
Imow your name, counsel. Why do we need public school elected officials
if a Federal judge is going to remove them? Could you answer me,
please?

Mr. ZELENKO. I don't know if I can answer you to your satisfaction.
I don't think I would attempt to do so. I would like to bring to the
attention of the committee, however, something that you know already.
:qrs. Farrell. The district court found the attorney for the school board
in civil contempt for encouraging pupils of the Watson Chapel schools
not to attend school, obstructing orderly operation of the schools.
encouraging the school board to suspend all transportation facilities
prior to implementation of the court order, appearing in mass meeting
and making statements in public to encourage mass disobedience to
the court's orders.

I understand the Court of Appeals of the Eighth Circuit sustained
that.

Mrs. FARRELL. They found that moot. I might say, sir, that the judge
also ordered every parent in Watson Chapel School District not to
mention the problems at the school.
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Why shouldn't they be mentioned? This is a free country. We are the
public, and why are we not allowed to speak out when something is
wrong?

Mr. HuNo.t.m. Mr. Chairman, may I say, Mrs. Farrell, some of us
had an opportunity to serve with Judge Oren Harris, who has been
mentioned previously in the testimony, and he didn't seem that much
of a tyrant when he was here.

You proposed an 11-percent plan as a solution to this situation, and
some found that amusing.

Mrs. FARRELL. I don't find it amusing.
Mr. HuxoATE. You state: "We pay taxes to support our schools and

are entitled to say what takes place in them." Have you and your hus-
band had experience with Army military service?

Mrs. FARRELL. Yes, sir, I came from London, where I served for 6
years. My husband served this country for 5 years. I have a son in
Vietnam.

Mr. HuNoirrE. You pay taxes to support the Army, but do they let
you tell them how to run it?

Mrs. FARRELL. No, sir; and I don't elect the officials to run it, either.
Mr. HuxonTE. The officials aren't elected.
Mrs. FARRELL. The school board, and we as parents
Mr. HuxonTE. I am talking about paying taxes to support the

schools.
Mrs. FARRELL. That is right.
Mr. HIINHATE. I have no further questions, Mr. Chairman.
Chairman CELLER. Any more questions?
Thank you very much, Mrs. Farrell. We appreciate your coming

and expressing your views.
Mrs. FARRELL. Thank you, sir. I appreciate it..
Mr. ZELENKO. Mr. Chairman, I ask to place in the record at this point

the decision of the Eighth Circuit Court of Appeals in United States v.
lf'atean Chapel School District No. 24, to which reference has been
made.

Chairman CELLER. Without objection the decision will be placed in
the record.

(The document referred to follows:)

UNITED STATES V. WATSON CHAPEL SCHOOL DISTRICT No. 24
(Cite as 446 F.2d 933 (1971 ) )

UNITED STATES OF AMERICA, APPELLEE, V. WATSON CHAPEL SCHOOL DISTRICT
No. 24 ET AL, APPELLANTS.

UNITED STATES OF AMERICA, APPELLEE, V. COTTON PLANT SCHOOL Muster
No. 1 ET AL.,

In re John Norman Warnock, Appellant. Nos. 20699, 71-1175 71-1180.

United States Court of Appeals, Eighth Circuit. Aug. 11, 1971

School desegregation case. The United States District Court for the Eastern
District of Arkansas, Oren Harris, Chief Judge, entered Judgment requiringschool district to implement desegregation plan, found members of the schoolboard guilty of civil contempt and found the attorney for the school districtguilty of civil contempt. Appeals were taken by the school board, its membersand the attorney and the appeals were consolidated. The Court of Appeals, Lay,



Circuit Judge, held that where none of plans submitted by local school board
achieved unitary school system and local board made no effort to cooperate or
to aid in solutions and desegregation plan submitted by Department of Health,
Education and Welfare would achieve unitary system, trial court properly or-
dered adoption of the Department's desegregation plan.

Judgment in desegregation case affirmed and remanded; appeals in contempt
cases dismissed as moot.

1. SCHOOLS AND SCHOOL DISTRICTS

Where none of plans submitted by local school board achieved unitary school
system and local board made no effort to cooperate or to aid in solutions and
desegregation plan submitted by Department of Health, Education and Welfare
would achieve unitary system, trial court properly ordered adoption of the
Department's desegregation plan. Civil Rights Act of 1964, § 407, 42 U.S.C.A.
§ 2000c-6.

2. SCHOOLS AND SCHOOL DISTRICTS

"Freedom of choice" school desegregation plan was constitutionally imper-
missible. Civil Rights Act of 1964, § 407, 42 U.S.C.A. § 2000c-6.

8. SCHOOLS AND SCHOOL DISTRICTS

The United States district courts have equity power to require transportation
whenever and wherever necessary to disestablish a dual school system. Civil
Rights Act of 1964, § 407, 42 U.S.C.A. § 2000c-6.

4. SCHOOLS AND SCHOOL DISTRICTS

Where school district was already engaged in bussing over 1200 students at
time district court adopted desegregation plan which called for bussing and
bussing was necessary to achieve integration, district court properly included
bussing as part of the desegregation plan. Civil Rights Act of 1964, § 407,, 42
U.S.C.A. § 2000c-6.

5. CONTEMPT

Where school board members fully complied with district court's school de-
segregation order and purged themselves of any contempt citation and all sanc-
tions were lifted, there was no justiciable controversy and members' appeal from
contempt citation order was moot and would be dismissed for lack of jurisdiction.

6. CONTEMPT

Where contemnor certified that he had disengaged from any activity violative
of or in encouraging violation of district court desegregation decree, there was
no justiciable controversy and contemnor's appeal was moot.

T. CONTEMPT

Fact that district court conditioned contemnor's relief from order judging him
in contempt on future compliance did not make validity of contempt order
justiciable.

L. CONE (ITUTIONAL LAW

The Court of Appeals is without power to render advisory opinion on abstract
facts.

John Norman Warnock, Camden, Ark., and Clyde J. Watts, Oklahoma City,
Okla.. for appellants ; Art Givens, Little Rock, Ark., of counsel.

W. H. Dillahunty, U.S. Atty., Little Rock, Ark., and Edward S. Christenbury,
Atty., Dept. of Justice, Washington, D.C., David L. Norman, Acting Asst. Atty.
Gen., Brian K. Landsberg, Joseph D. Rich, Attys., Dept. of Justice, Washington,
D.C., for appellee.

Before LAY, HEANEY, and BRIGHT, Circuit Judges.
LAY, Circuit Judge.
These appeals, consolidated for argument, involve (1) the propriety of the

district court's order in requiring Watson Chapel School District No. 24 to
implement a H.E.W. plan for a unitary school system ; (2) the district court's
order finding members of the school district guilty of civil contempt in failing
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to comply with the judgment of the court requiring implementation of that
plan ; and (3) the district court's order finding the attorney for the school
district guilty of civil contempt and barring the attorney from future conduct
in derogation of the court's decree.

We find no merit in the objections to the district court's order requiring Im-
plementation of the H.E.W. plan. We affirm the judgment in No. 20,699 and
remand the cause for continuing jursdiction of the district court. We find the
appeal by the school board members from the court's finding of civil contempt
moot and dismiss the appeal in No. 71-1175 for lack of jurisdiction. We likewise
find the appeal by the board's attorney John Warnock, as to the judgment of
civil contempt moot and similarly dismiss the appeal in No. 71-1180 for lack of
jurisdiction.

The appeal in No. 20,699 arises from a single complaint filed by the United
States to require seven school districts in the State of Arkansas to adopt a
unitary school system. The complaint was filed July 8, 1970. by John N. Mitchell
as Attorney General of the United States, pursuant to 42 U.S.C. § 2000c -0 of
the Civil Rights Act of 1961. Attached was the Attorney General's affidavit that
complaints had been received from parents of minor children within the district
that equal protection of the laws was being denied these children.

The record shows that the Watson Chapel District (located on the outskirts
of Pine Bluff, Arkansas) covers 125 square miles. Over 50 percent of the students
attending school in the district live within the city limits of Pine Bluff. In 1969-
70 the district operated six schools. These schools had a total enrollment of
3,871 students. There were two high schools and four elementary schools. The
Coleman High School and the Coleman Elementary School operated with 1,640
students, all black. In the remaining schools there were 96 black students and
2,135 white pupils. In the Watson Chapel High School there were 972 whites and
41 Negroes; in Owen Elementary there were 593 whites and 36 black pupils; in
Edgewood Elementary there were 495 whites and 19 blacks; in Sulphur Springs
Elementary, a rural school, there were 75 whites and no blacks. The few black
students living in that area were bussed to the Coleman schools. The faculty
was for practical purposes completely segregated.

The district court assumed jurisdiction and ordered the parties to work out
a satisfactory plan. Only July 24, 1970, the United States reported that the
Watson Chapel School officials had failed to agree on a plan and that the rep-
resentative of the Office of Education would submit a plan on or before July 31,
1970. This plan was filed. The plan came on for hearing before the district
court on August 11. On that date the district court aound that a dual school
system was being operated in the Watson Chapel District and that the plan of
the Department of Health, Education and Welfare (H.E.W.) would "completely
desegregate the district, but that the school district should be given an oppor-
tunity to develop a plan of their own to meet constitutional requirements." This
plan was ordered to be filed no later than August 26. 1970.

The school district thereafter filed alternative plans. The first plan was a
long range projection to raise five million dollars to build sometime in the
future a central junior and senior high school complex. The second plan was
simply a modified continuation of the previously rejected "freedom of choice"
plan. This plan left 98 percent of the white students in the formerly white
schools and 98 percent of the black students in the formerly black schools. No
assignment of faculty or staff members was proposed. The district court rejected
both plans.

On September 14, 1970, the district court ordered the partial implementation
of the H.E.W. plan and enjoined the school district from operating a racially
discriminatory dual school in Watson Chapel. Although the school semester was
already under way the district court granted the school board until October
15 to work out an alternate recommendation to the H.E.W. plan that would
be less burdensome and more satisfactory. On October 15, 1970, the school dis-
trict responded that "there is no constitutional requirement for race mixing"
and enterea another formal objection to the H.E.W. plan. The school district
supplemented their previously rejected proposal only by a suggested additional
zoning to include a "proposed" housing area to be included in the zone oempied
by the all black schools. The United States responded that few whites would
ever live in the new area. Thereafter on November 17, 1970, the district court
in rejecting the school board's last illusory effort wrote:
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"The school district has failed and refused to present a plan masonably
expected to comply with the law. The Court has no alternative at this late date
but to require the school district to operate under a lawful system. The Court
has considered the two rians recommended by the Department of Health, Edu-
cation and Welfare, as well as other alternatives, and concludes that the alter-
nate plan suggested by the Department of Health, Education and Welfare would
offer a more reasonable and adequate solution to the school's needs and require-
ments for a unitary system as required by law."

The final alternative plan submitted by H.E.W. on October 2, and accepted
by the district court, restructured the district into a unified system reflecting
the following racial changes.

Student enrollment

Gracie White Black

Watson Chapel 9-12 613 486
Coleman Elementary and High .......... ...,........,,,,,,,,,,,,,,,,,,...., 5-8 710 617
Owen Elementary . 1-4 399 351
Edgewood Elementary.

, . . . ......-_..
1-4 327 267

Sulphur Springs Elementary ... ... ....... ,.................,------, 1-4 75 25

The district court fixed zone lines between the elementary schools. The court
also required desegregation of faculty and other staff until "the ratio of Negro
to white teachers in each school, and the ratio of other staff in each, are sub-
stantially the same as each such ratio is to the teachers and other staff, respec-
tively, in the entire school system."

The complete plait included appropriate orders as to future school construc-
tion and site selection, reports and transportation to promote a nonracial school
system. The school board filed notice of appeal on December 11, 1970.

On February 6, 1971, the district court entered an order finding the Board
of Directors and Superintendent of Schools in civil contempt in wilfully failing
to carry out the court's decree. The court allowed the board until February
11, 1971, to implement the plan or have sanction imposed. On February 11, 1971,
the superintendent filed a report indicating substantial steps had been taken
to implement the court's order of November 17, 1970. On the basis of this re-
port the court entered an order on February 12 relieving the school board
members and the superintendent of contempt penalties. However, at the same
time the school board indicated that transportation facilities in the district had
been temporarily suspended on the advice of counsel.

The court's order of November 17, 1970, had provided :
"The transportation system shall be completely reexamined regulariv by the

Superintendent, his staff and the school board. Ilus routes and the assignment
of students to buses will be designed to insure Viz. transportation of all eligible
pupils on a non-segregated and otherwise non-discriminatory basis."

The court clarified this order on February 18, 1971, by decreeing:
"It is Therefore Ordered that the Board of Directors of Watson Chapel School

District No. 24 and the Superintendent of Schools reinstate the transportation
faellities on a basis which will insure the transportation of all eligible pupils
on a non-segregated and otherwise non-discriminatory basis. Transportation for
eligible pupils at the Sulphur Springs Elementary School shall he reinstated im-
mediately. The Superintendent of Schools is directed to collaborate with the
Arkansas State Department of Education in order to redraw existing bus routes
and develop procedures and policies to insure the transportation of all other
eligible pupils on a non-segregated and otherwise non-discriminatory basis."

A motion to stay or dismiss the supplemental order was filed by the school
district on February 26, 1971. On March 2. 1971, the district court in a com-
prehensive order denied this request. The district court concluded:

It is established that the school district provided bus transportation for
eligible students in the district prior to and up to the time of implementing the
desegregation plan by order of the court. It is quite obvious that bus transporta-
tion was suspended as a result of the desegregation order and, therefore, based
on racial considerations.

"Willie this Court does not assume jurisdiction of transportation facilities by
bums in the operation of the Watson Chapel schools, unless based on racial con-
siderations, jurisdiction of the transp- rtation facilities by the Court was estab-



lished in the Court's order entered November 17, 1970. This being a part of the
Court's continuing jurisdiction and as included in the Court's order of February
18, 1971, sufficient time having elapsed :1-ce the implementation of the plan,
transportation for eligible students should be continued by the school diraict.
The Court concludes that the order reestablishing bus transportation for eligible
students who desire it is not only appropriate but desirable."

As indicated, appropriate appeals were filed from the court's order implemeit-
ing the H.E.W. plan, and the findings of civil contempt of the board memt ers
and the school board attorney, John Warnock. We shall consider their conten-
tions seriatim.
No. 20,609

[1] There can be little question as to the propriety of the district court's ac-
tion in ordering the adoption of the H.E.W. plan. Complaint is made that local
control of schools is being divested by Washington officials, that "freedom of
choice" as adopted by the school is the only constitutional plan, that the school
attendance is based solely on de facto housing patterns anti that busing is
per se unconstitutional. These complaints conveniently ignore the history of this
case.

The district court was required under a constitutional mandate to order a uni-
tary school system in the district. The school system as it was being operated
was clearly impermissible in that it did not present any effective plan of integra-
tion. Judge Harris' ultimate decree requiring implementation of the H.E.W.
plan patiently and painstakingly was rendered after giving the school district at
least three distinct opportunities to study and submit a workable plan of its own.
In all practicality there was complete defiance of the court's request and the only
effort made was to offer illusory proposa's which admittedly continued the
school district's dual system where schools were easily identifiable as "black"
or "white" schools.

This court has studied the final H.E.W. plan submitted to Judge Harris. We
find it to be a thorough study and balances equitable considerations of the
respective parties. It may not be the most complete or workable solution. How-
ever, the district court has now approved the plan and is satisfied that it will
achieve a unitary school system. The school board has made no effort whatsoever
to cooperate or to aid in solutions.

[2] There is no merit to the argument that the school locations and pupil
assignments are patterned on solely a de facto basis. See Haney v. County
Board of Education of Sevier County, Arkansas, 410 F. 2d 920 (8 Cir. 1969).
As to the constitutionality of the freedom of choice plan operated in the school
district, the record demon...rates that in 1969-70 94 percent of black students
remained in all black schools. The district court properly ruled this plan
impermissible. See Raney v. Board of Education of Gould School Dist., 391
U.S. 443, 88 S. Ct. 1697, 20 L. Ed. 2d 727 (1968) ; Green v County School Board,
391 U.S. 430, 88 S. Ct. 1689, 20 L. Ed. 2d 716 (1968) ; Kemp v. Beasley, 423
F. 2d 851 (8 Cir. 1970).

[3, 4] The district court based its jurisdiction to require a transportation
system on the fact that the school district was already engaged in busing over
1.200 students. The record indicates that these students were mostly white
students, since the great majority of blacks lived close enough to the Coleman
complex so as not to require busing.' The decisions of Swann v. Charlotte-
Mecklenburg Board of Education, 402 U.S. 1, 91 S. Ct. 1267, 28 L. Ed. 2d 554
(1971), and McDaniel v. Barresi, 402, U.S. 39, 91 S. Ct. 1267, 28 L. Ed. 2d 582
(1971), fully demonstrate the district court's equity power to require trans-
portation whenever and wherever necessary to disestablish a dual school system.
As stated in the Swann case the record here supports "[t]he importance of bus
transportation as a normal and accepted tool of educational policy." 91 S. Ct.
at 1282.

The record shows 98 percent of the colored people live within n two mile area of the
previously all black Coleman School. The district operated in 1969-70 with 14 times.
Twelve Hundred Sixty students were bused according to district records In that school
rear 48 were Mack, 1.212 were white fitudents. Thus 33 percent were being transported.
The principal of the school hoard testified the 11 E.W. plan would double the requirements
of hosing. A. T. Miller, n program officer for the United States Office of Education in
(Meeting the H.R.R. plan observed that the plan would require. "the rerouting of present
husseq and if there were to he an increase it would he very slight. However, in our studying
ft we did not see that there would he a grant increase as far as the numher of buses to he
used. No increase at all in that matter but Just n slight extension of the has run." The
court wns informed nt oral argument two new school buses were acquired last spring in
order to fully implement the new transportation schedule."



The district court in its opinion of March 2. 1971, observed :

In its order of November 17, 1970, the Court considered the available fa-
cilities, the location of the facilities and how they could be utilized in the
operation of an integrated system in a manner to comport with constitutional
standards. To achieve this objective, there can only be one high school and
one school facility such as the Coleman Schools for grades five through eight.
The three available lower elementary schools appropriate to this district's
operation is best suited for zone areas for each such elementary school.

"The school board, even though it has the responsibility to propose in good
faith an acceptable plan, has failed to submit or offer a program that would
be reasonable or acceptable with any hopes of disestablishing the traditional
dual system of its schools. These uneontradicted facts illustrate that the method
of operation of the schools as required by the Court's order does not lend itself
to the question of racial balance. This is further demonstrated by the fact that
the Sulphur Springs Elementary School's racial makeup is 75% white and 25%
black. In the other two elementary schools the racial complexion is substanthdly
different. The contention of the defendant is wholly unacceptable."

We conclude that the district court's order requiring an integrated school
plan in all respects should be affirmed.
No. 71-1175

The district court's order of November 17, 1970, required the, school board
"[b]egintdng no later than the commencement of the second semester of the
1970-71 school year (to) assign students in accordance with the alternate
recommendation of the Department of Health, Education and Welfare submitted
on October 2, 1970 ."

No action was taken to effect this plan or to comply with the court's order.
The second semester commenced January 18, 1971. On January 20, the United
States sought an application for sanctions against each member of the board
and the superintendent due to the segregated basis of operations. The matter
came for hearing on February 5, 1971. The district court found a knowing and
willful failure of the board and superintendent to implement its order of Novem-
ber 17, 1970. The court found each of the members and the superintendent in
civil contempt and ordered them to file a sworn affidavit by February 11 stating
their intention to comply or not to comply to implement that order; on failure
of any member to do so the court ordered their individual incarceration in the
custody of the United States Attorney General and a fine of $350 per day until
the remainder of the school year.

On February 11, 1971, appropriate affidavits were filed and a detailed state-
ment implementing the court's order was attached. Notwithstanding the board's
refusal to adopt a transportation systems the court found compliance with its
previous contempt order and on February 12 relieved the parties of any penalties.
An appeal was filed from the court's order of February 6, 1971, as to the original
imposition of sanctions ordered.

[5] We find the matter not reviewable since the issues are moot. There has
been full compliance with the court's order. The record shows the parties have
purged themselves of any contempt citation, and the sanctions have been lifted.
Under these circumstances there is no justifiable controversy pending before
this court and the appeal must be dismissed for lack of jurisdiction. See St.
Pierre v. United States. 319 U.S. 41, 63 S.Ct. 910. 87 L.Ed. 1199 (1943) : F.T.r.
v. Stroiman, 428 F.2d 808 (8 Cir. 1970) ; Murrell v. United States, 253 F.2d 267
(5 Cir. 1958), cert. denied. 358 U.S. 841. 79 S.Ct. 65, 3 L.Ed.2d 76. Cf. Guerrero
v., Capitol Fed. Savings & Loan Ass'n., 197 Kan. 18, 415 P.2d 257 (1966).
No. 71-1180

On March 29. 1971. the district court ordered a writ of attachment against
John N. Warnock. attorney for the school board, to show cause why he should not
be held in civil contempt.' This order arose because of Warnock's "making public
speeches, TV appearances, arranging mass meetings in defiance of the court's
orders and continuing to urge resistance and defiance of the court's orders by
patrons of the Watson Chapel School District and others."

The district court thereafter conducted a plenary hearing and found that
Warnock had "knowingly, willfully and wantonly obstructed the implementa-

'This was later clarified and required to be fully implemented in the court's March 2
order. Aunrn.

3 Dne to our ultimate holding of lack of jurisdiction we make no observation as to the
propriety of treating attorney Wnroock's citation as one for civil contempt as contrasted tocriminal contempt.
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tion" of the court's orders requiring a unitary school assignment plan for Watson
Chapel.

The court found that Warnock had :
"[E]ncouraged patrons of Watson Chapel School Board No. 24 to send their

children to schools other than those to which the children have been assigned
pursuant to the order of this Court of November 17, 1970.

"[O]bstructed the orderly operation of schools after entry of the February 6.
1971 order of this Court by aiding and participating in actions by the defendant
school board president calculated to threaten not to pay faculty and staff mem-
bers of the school district in accordance with state law.

"[A]dvised and encouraged the defendant school board to suspend all trans-
portation facilities prior to implementation of the court-ordered desegregation
plan with the effect of frustrating and obstructing the orderly operation of the
public schools in ,,liance with this Court's orders.

"[A]ppeared at mass meetings and made public statements to the mass media
with the purpose and effect of encouraging mass disobedience to orders of this
Court, and in so doing has impugned the honor and integrity of the Court."

The court then found Warnock guilty of civil contempt and ordered that unless
Warnock certify on the same day "that he will refrain from taking actions
which obstruct the orderly implementation of this Court's orders and that he
will make no further public statements, including statements to the mass media,
which are intended to, or have the effect of, encouraging disobedience with
lawful orders of this Court" that sanctions would be applied. The sanctions
included a fine of $500 on that date, $350 each day thereafter and incarceration
until such time as full compliance, for the remainder of the school year.

On that date. April 2, 1971, Warnock filed a certificate agreeing to obey the
court's order of February 5 and to refrain from the prohibited activities so long
as he was counsel for the Watson Chapel School District.

Appeal was then filed as to the order finding Warnock in contempt. On April 6
the court determined Warnock's certificate to be in compliance with the terms
of its order. The court relieved Warnock of the penalties imposed and stated
that he will "be relieved so long as he takes no action contrary to the court's
orders."

On appeal the appellant, Warnock, raises several legal issues, inter alia, that
the order prohibiting "public statements" was too broad and violative of his
freedom of speech.

[6] We likewise find this appeal moot. There exists no sanction en force to
force to present a justifiable controversy for appellate review. In re Bskay, 122
F 2d 819 (3 Cir., 1941). The contemnor seen fit to certify that he has disen-
gaged from any activity violative of or in encouraging violation of the court
decree. By purging himself of the contempt, nothing remains.

"As to the distinctions existing see the excellent summary of the governing
principles of law in Mechanic v. Gruensfelder, 461 S.W.2d 298 (St. Louis, NIo.
Ct.App. 1970).

[7. 8] The fact that the court conditions the relief on future compliance does
not make the issue justificable. Cf. F, T.C. v. Stroiman. supra. Compliance is in-
tended for all court orders until set aside by a higher court. The breadth of the
court order can only be tested by actual facts. We only add that it requires little
imagination and understandrng to comprehend the full intent of the court's order
as it specifically relates to defiance of the court's degree calling for a unitary
school system in Watson Chapel School District. If the defendant is cited for
future violation of that order the facts and procedure surrounding any future
order can he subject to appellate review at that time. Cf. St. Pierre v. United
States, 319 U.S. 41. 43, 63 S.Ct. 910. 87 L.Ed. 1199 (1943). To render nn appellate
decision at this time would be to give an advisory opinion on abstract facts. This,
we have no power to do.

The appeal in 71-1180 is dismissed as moot.
In summary, the judgment in No. 20.699 is affirmed and the case remanded to

the continuing jurisdiction of the district court ; the appeals in No. 71-1175 and
No. 71-1180 are ordered dismissed as moot.

Chairman CELLER. Our next witness is Dr. Frank E. Jones, of the
Social Action Committee of Christians and Jews, of Nashville, Tenn.
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STATEMENT OF DR. FRANK JONES, SOCIAL ACTION COMMITTEE OF
CHRISTIANS AND JEWS, NASHVILLE, TENN.

Mr. JONES. Thank you. Mr. Chairman and members of the com-
mittee, I speak on behalf of the Social Action Committee of Christians
am' Jews, a coalition of the social action groups of 18 churches and
synagogues in Nashville, Tenn. Our organization is involved in sev-
eral areas of social concern in our city, but in the past year our efforts
have been concentrated on the problems of school desegregation.

I have come to express our total opposition to any legislation which
would destroy the unitary school system which we have achieved and
return us to the old system of racial segregation in our public schools.
The constitutional amendment proposed in House Joint Resolution
620 would do precisely. that.

This resolution, called by its proponents the "antibusing amend-
ment," would go much further than simply preventing the use of trans-
portation to achieve racial balance in our schools, but would effectively
prevent significant racial desegregation in our schools until racial
segregation in housing patterns is eliminated, an event which will take
many years to happen, if it occurs at all.

The inconvenience of traveling greater distances to school is sig-
nificant, but compared to the ill effects on our children and our Nation
of maintaining public school systems segregated by race and socio-
economic class, it assumes less importance.

The inconvenience of busing is at its greatest in the first years. In
the past, schools were built in the center of racially identifiable areas
in hopes of maintaining de facto segregation. This fact makes longer
rides to school necessary for many children.

As new schools are built to serve adjacent neighborhoods of different
racial composition, shorter bus rides will be necessary. With planning
geared to promoting, rather than preventing, racial integration, we can
have our cake and eat it, too"neighborhood schools" which are ra-
cially integrated.

In the first years of operation of school systems integrated mainlyby
increased use of transportation, there are rarely enough buses to do the
job adequately. As transportation facilities are expanded, staggered
school opening hours, overcrowded buses, and other inconveniences
will diminish. If we can live with these discomforts through the dif-
ficult initial phase. we will certainly be rewarded by better educa-
tional opportunities for all our children.

Nashville, Tenn., is a southern city which is doing just that. We
have made the painful first steps. we are living with the inconvenience.
end we are being rewarded with the emergence of a unitary school
system of which we can be proud.

Prior to the Federal court decision of August 1971, ordering the
Metropolitan Nashville Public School System to adopt a unitary school
system, our public schools were largely segregated racially. Of our
23 senior and junior-senior high schools, only six had a reasonably
appropriate racial mix.

Although our black pupils constituted 21 percent of the total, 15
of our high schools had a black pupil population of 6.5 percent or less.
Three high schools had almost all black student populations. The
racial composition of the enrollment, in the element end junior
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high schools related directly to the high school centers that they fed.
Therefore, 17 years after the Supreme Court ruled that racial

segregation in public schools was unconstitutional, the vast majority
of public schools in Nashville were easily identifiable as "black
schools" or "white schools."

As has been found to be the case in other times and places, "separate
but equal" is impossible to attain. According to the building and school
improvement study, commissioned by the Nashville Metropolitan
School Board and director in 1970, the predominant:y black schools'
physical plants were inferior to a significant degree to those of the
white schools.

The inferiority of the physical plants is only a symptom of the
status of the schools in various parts of our metropolitan area.
Parents in affluent suburban areas demand and get better public school
facilities for their children than do the less politically powerful
citizens of the rural areas and inner city.

In addition to the disparity in physical facilities is the cultural
deprivation which is the result of class and racial isolation. Children
learn from other children. Disadvantaged children who can associate
only with other disadvantaged children cannot hope to achieve at
the same level as more fortunate students. Ghetto children are not
the only losers in this situation. Children in the affluent suburbs can
learn much from association with children of different cultural
backgrounds.

It is clear that before our schools opened in the fall of 1971, Nash-
ville operated a public school system which was to a great extent
racially segregated, with all the undesirable factors inherent in such
a system.

In 1970, before the court order, about one-third of our approxi-
mately 100,000 schoolchildren rode buses to school. In 1971, after the
unitary school system was adopted, about one-half of our children
rode buses to school. Although the percent increase in bus riders was
not great, our bus fleet was not adequate to meet the new needs.

Lack of positive leadership by our local officials made the transition
more difficult than it need have.1:ieen. In addition to public statements
denouncing the change, officials refused to come up with funds to im-
prove transportation facilities or to request outside help in this area.

The result was staggered school opening hours, from 7 a.m. to 10
a.m., overcrowded buses, and frequent bus breakdowns due to inade-
quate maintenance. These added annoyances alienated many parents
and children who otherwise would have accepted the transition to a
unitary system gracefully, if reluctantly.

The Social Action Committee of Christians and Jews, realizing the
hardship that late school opening hours made on families in which
both parents work, applied for ESAP funds to establish "before
school" centers to care for children of working mothers between 6 :30
a.m. and the time the school bus arrived at about 9:30 a.m. These funds
were denied, as were most ESAP projects in our community.

This fact suggests that certain politicians were not interested in
easing the stresses that busing causes in the initial stages, but rather
wanted to make, the transition as unpalatable as possible to the public.

The generous contributions of money and volunteers from the
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churches and synagogues in our city have allowed us to carry out this
project on a more limited scale than that initially proposed.

:Not, -ithstanding the difficulties involved, the unitary school system
has been ,,eneticial for the citizens of Nashville. Even before the first
child stepped into a school last fall, the salutary effects of the court
order were apparent. Mr. Delbert Nowell, assistant superintendent for
business services of the Metropolitan Nashville public school sss-
tern, was quoted in the Nashville Teimesseean as saying: ". . . So.
when the judge ruled that many of these suburban children would have
to be bused to inner city schools, the parents of these bused children de-
manded that these inner city schools be unproved . ."

He is quoted further : ". . . These inner city schools need more work
to bring them up to par with the suburban schools . , . Additional
painting crews were sent to these schools, and there was a strong ef-
fort to clean these buildings up. The walls and desks were sanded and
cleaned. Plumbing facilities were put in these schools and water cool-
ers were placed in many schools."

Mr. Nowell is a realistic man, and he simply stated the facts. The
conclusions are inescapable. Before 1071, black schools were inferior
to white schools. After desegregation, an effort was made to bring all
schools up to at least an acceptable level. This change is a tangi ben-
efit to our e,ommunity.

Intangible benefits are less subject to proof, but are of greater im-
portance. On transfer to integrated schools, some disadvantaged chil-
dren. especially those in the lower grades, were exposed to ideas and
attitudes which were new ti them. Many of these new experiences will
be of incalculable value to them as they develop.

In spite of the failure of most local officials to offer positive moral
leadership, the majority of citizens of our community have accepted
the transition from segregated to integrated schools very calmly. In
many instances, the schoolchildren themselves became the moral
leaders and set a fine example for their parents and other adults to
follow.

I know of a number of instances in which parents enrolled children
in private segregated schools, only to have the children refuse to leave
the public school.

Students were often outspoken in their opinions of the politicians
and press. I quote from a letter to the Nashville Tennessean, March 8,
1972, by Miss Sharon Porgy, a high school junior :

You lore to take up front page space with stories on fist fights. and how
you were barred from the building. But you aren't very excited about giving
space on the students who get along well. Why not take pictures and do a story on
blacks and whites working side by side in labs or eating lunch together at
McGavock, and other metro schools as well?

When a school boycott, early in the year, began to fizzle out for lack
of support, extremists picketed and tried physically to prevent parents
from taking their children to public schools, but parents took their chil-
dren to these integrated public schools in spite of interference. Parents
and children in some school areas also picketed with signswelcoming
signs. In these areas, each new child was given a gift of a new pencil
and a warm welcome to his new school, in his new, extended "neighbor-
hood," no longer bound by geography.
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After the initial turmo.1 of sudden change subsided, schoolchildren
settled down to work together quite well. I would like to quote a letter
to the Nashville Tennessean, October 28, 1971, by Miss Donna Boying-
ton, a student at Pearl High School, which was 100-percent black be-
fore it was integrated in 1971:

i am a student at Pearl High School, formerly of Glencliff High, and I would
like to inform the public, especially those students and parents harboring false
beliefs about this school, as to what it is really like.

What we students being bused to Pearl High expected as we entered those doors
for the first time on the morning of September 7th, we didn't know. What we
found was a warm welcome from our fellow students.

We found Pearl to be composed of friendliness and great people, in addition to
being a good place to get an educatiqn * *

Further in the letter, she describes the ways in which Pearl differs
f"om other schools she has attended:

These ways include having an inadequate library in comparison. an under-
sized cafeteria, and such subjects as journalism, general business bookkeeping,
shorthand, sociology, and psychology being offered for the first time. Pearl may
not be the greatest but were working on it.

We are very proud of our young people. Blacks and-whitec re work-
ing together en class projects, school athletics, school newsrapers, and
Wier antra- and extracurricular activities. These boys and girls are
learning from one another. They -re hot only learning the immediate
subject matter, but they are gainii :,otter understanding of one an-
other which can only come throi,,thfrequent and prolonged exposure.

This better understanding of the other i ;11,ns culture and feelings
and strengths and weakness .s s the stuff real democracy is made of.

The unitary school system has also 1,rought black and white parents
together in PTA. meetings and projects and other school-related ctiv-
ities. This cannot, help but improve communication and understamorg
between groups ill our community.

In summary, Nashville, Tom., had, prior to the Federal court deci-
sion ordering a unitary school system through the use of busing. a
racially segregated public school system in which predominantly black
schools were inferior to the predominantly white schools. Since adop-
tion of the unitary school system, gross inequities in educational oppor-
tunity have been diminished, and we have had opportunities for black
and white children and tl parents to work together and learn from
one tomther.

Passage of the resolution you have before you would prevent racial
desegregation in Nashville by any means available, incqe pairing,

(clustering,sectoring, an 1 other plans, as well as busing, require assign-
ment on thetee. It would completely destroy our unitary sys-
tem and return s to the old system of racially segregated s,.hools and
unequal educational pportunities.

We urge you to reject this undemocratic resolution.
Chairman Crami. Any questions?

McCur,r,ocii. I would like to ask a question
How old are you, Doctor?
:11. JoxEs. thirty-seven.
Mr. McCum.ocrt. Are you married?
Mr. JONES. Yes, sir.
Mr. McCuhhoc.i. Do you have any children?
Mr. Joss. Yes; I have four.
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Mr. Mc Cuu.ocir. Are they in school ?
Mr. Joxi:s. Three are in public schools and one is too young.
Mr. McCuuocu. I have no further questions, Mr. Chairman.
Chairman CELLER. Thank you very much, Doctor; we appreciate

your contribution.
Our last witness this morning is Prof. Gary Orfield, of Princeton

University.

STATEMENT OF GARY ORFIELD, ASSISTANT PROFESSOR OF
POLITICS AND PUBLIC AFFAIRS, PRINCETON UNIVERSITY

Mr. Oarinr.n. Mr. Chairman and members of the committee, my
name is Gary Orfield, assistant professor of politics and public affairs
at. Princeton University, and I am currently a visiting scholar at
Brookings Institution.

The asing controversy is only the latest version of a perennial
American tragedy. The title has 1 een changed and some of the scenery
is different, but most of the leadinf,- I1ors remain the same. The sim-
ple truth is that most active oppo .ics of busing have opposed each
major step of racial progress. It is no accident that the leader of this is
George Wallace, who a few years ago stood in the schoolhouse door to
preve',t racial integration.

The tragedy is that, once again, leading political figures are ex-
ploiting emotionally charged slogans to obscure serious human needs
and turn back the drive toward racial justice.

This committee has heard a good deal of testimony on the educa-
tional importance and symbolic significance of the busing issue. If
-ye are to have fully integrated school systems in largo urban centers.
substantial busing will obviously be essential. The 1970 census shows
that we have made no discernible progress against housing segregation.

The choice we face is between new methods of assigning students
to schools and acceptance of vast and growing educationa' -egrep.iation
in our citie.;. Segregated education is inherently unequal and seriously
damages children. Any serious effort, to diminish the intense acial
separation of our metropolitan areas must include a school integra-
tion plan.

Rather than take the committee's time retracing arguments th..t
have already been ably made by earlier witnesses, I will concentrate
on three points which have received less attention :

First. of all, I will try to lend some historical perspective to the
discussion, suggesting how forced busing fits in with a long proces-
sion of now discarded rhetorical devices used to exploit fears of racial
change and obscure the abandonment of national ideals.

second, I will analyze the support for the busing discharge petition
in the House and show that the great. majority of men who signed it
have been consistent opponents of human rights who now readily join
yet another movement, to limit the constitutional guarantee of equal
protection of the laws for black Americans.

Finally, I will discuss the significance of this amendment for the
development of desegregation

Americans have always specialized in circumlocutions about race,
especially when they are ashamed of what they are doing. Prof.
Charles Miller has outlined the history of euphemisms used to obscure
racial injustice in our constitutional law in a recent article on the Su-
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preme Court. Even before the Constitutional Convention, he reports,
southern opposition led Thomas Jefferson to omit a protest against the
slave trade from the Declaration of Independence, leaving the "all men
are created equal" phrase qualified by an implicit "white."

In the Constitution itself, slavery is described by such in-lirect usages
as "such persons as any of the States now existing shah Link proper
to admit' or, in determining seats in the House, "three-fifths of all
other persons."

In defending a document that accepted slavery, permitted another
generation of slave importation, and denied citizenship to blacks.
Madison spoke in the "Federalist Papers" of "an unhappy species of
population abounding in some of the States."

Later, Chief Justice,Marshall delicately described slaves as "prop-
erty of this description." covering the peculiar institution with the
patina of one of the most positive words in the lexicon of a free enter-
prise society.

From the very beginning, and to this present day, our history
abounds with satisfying verbalisms which have di wised the moral
dilemmas raised by discrimination in a society officially committed to
equal opportunty. Time after time, the substance of a severe racial
problem has been lost in a tide of words defending States rights or
attacking Federal bureaucrats.

Although the post-Civil War amendments wrote forceful assertions
of equality before the law for all .AmericiAis into the Constitution, al-
most a century passed More the Supreme Court began to give real
force to the promise of the Reconstruction amendments.

From the 1870's until the 1950's, the Court had reduced the amend-
ments to virtual meaninglessness. For decades, the Court held that the
14th amendment was not really intended to infringe on local discrimi-
nation but to protect corporations from regulation by State
governments.

The "separate but equal" formulation, which prevailed until 1954,
was a classic example of white leaders closing their eyes to political
and social reality and covering their betrayal of black Americans with
a veneer of egalitarian language.

The Supreme Court broke the encrusted tradition of segregation by
euphemism with the powerful and eloquent words of the 1954 Brown
decision. That decision laid down three fundamental principles that
niost Americans accept and which foreshadowed what has happened
since in the development of constitutional law :

First, the Court held that legally segregated schools were "inher-
ently unequal" and that they created a sense of inferiority among black
children "that may q ffect their hearts and minds in a way unlikely ever
to be undone."

Second, use of public authority to impose such inequality violated
the Constitution.

Third, the courts, therefore, had an obligation to forge remedies to
end such segregation.

The 1954 decision was the beginning of a great development of case
law on school desegregation. The decision also stimulated the emer-
gence of the civil rights movement and the effort on Capitol Hill which
has now produced six major civil rights la vs.



After the 1954 decision. defenders of segregation in schools and
other fields campaigned hard, in the courts and in Congress, against
serious change in the status quo. Each campaign of resistance was
accompanied by slogans which attempted to make discrimination
revectable.

In Congress, 101 Members signed a Southern Manifesto in 1956
implying that the Court's decision was illegal. Virginia solemnly
"interposed its sovereignty- against the decision. States created inno
cent sounding "pupil placement boards" given enough vague powers
to reject black students wishing to transfer to white schools to main-
tain segregation indefinitely.

Once desegregation really began, the rallying cry became "freedom
of choice"shoithand for a system which maintained separate black
and white, schools and put the entire burden of change on black
families. Once that defense was struck clown, southern leaders turned
to the objectives of maintaining the "traditional neighborhood school"
in States where there, had never been neighborhood schools, but only
racially separate systems.

As each successive slogan appeared in defense of the status quo,
those who proclaimed it insisted that they were in favor of civil rights
but that the next step was simply going too far. At each successive
skirmish, however, the leaders of the opposition were much the same
group that had led the earlier battles. Today, supporters of a consti-
tutional amendment against busing assure us they support integrated
schools and only oppose this latest requirement, the only requirement
that makes possible integrated schools in certain areas.

In fact, most of the men who have signed the discharge petition
have been consistent opponents of racial justice. It would be tragic
if they were to win now.

The discharge petition is full of names of men who hive made a
career of voting against each successive move in the long battle
for civil rights. Among the signers, for example, are 23 southern
Congressmen who were in Congress in 1956. All but one of them signed
the Southern Manifesto describing the Brown decision as a "clear
abuse of judicial power" and promising to do everything possible to
reverse it.

In 1964, while almost 70 percent, of the House of Representatives
supported the 1964 Civil Rights Act, the signers of this petition then
in Congress voted overwhelmingly against it. These are political !rat-
ers who have not only opposed l'forced busing" but were un willing
even to support the right of a black family to get a meal in a restau-
rant.

In looking at key civil rights vote:, over the past 4 years, I found that
signers of the discharge petition had voted more than 7 to 1 against
strong civil rights enfoi cement on a series of rollcalls.

Commentators accepting the argument that supporters of this con-
stitutional amendment really favor racial justice will be hard pressed
to explain the fact that they voted against the 1968 fair housing law
by a margin of almost 5 to 1. Obviously, action against housing segre
gation is the only alternative to changing pupil assignments if schools
are to be desegregated. Even the Virginia Legislature recognized this
fact when it recently passed a fair housing law.



If these Congressmen really favor equal rights. why did they vote
102 to 14 on the key 1969 vote against extension of the Voting ]tights
Act? If they support opportunity for all, how is it that they voted by
a 10 to 1 margin against giving the Equal Employment Opportunity
Commission the kind of cease-and-desist powers that many similar
State agencies possess?

Studying the list of signers, I could find only three Members who
have voted consistently for strong civil rights enforcement. This is a
small company and it has not been growing. In fact, at least one civil
rights supporter has already scratched off his name.

The busing amendment is not a special case. Its supporters are not
united by something special about school buses, but by a common
record of hostility to racial change. A number of the supporters of the
petition can't even claim constituency pressures, since only a tiny num-
ber of blacks live in their districts and there is almost no one to bus.

In the midst of the tension of an election year, we tend to forget how
bitterly controversial each step forward has been, and also how IN
the change was accepted once the law was settled and the politicians
calmed down. Just 8 years ago, the Senate saw the longest filibuster
in its history over the issue of allowing black families into public
accommvdations.

Eight years from now, if we face our problems, it will seem equally
stra ige that months of 1972 were absorbed in a squabble over the bus-
ing of a small fraction of our schoolchildren to realize one of the basic
promises of our Constitution.

Busing is not the real issue in this battle and this amendment would
do far more than prohibit long-distance busing. Much of the political
momentum behind this amendment is based on a public belief that the
courts are about to order large-scale busing across entire metropolitan
areas forcing white kids to attend inferior ghetto schools where they
might even confront physical threats and fights.

This is the srst civil rights issue to have a direct impact on the lives
of most middle-class whit,. Americans and many are reacting with the
same unreasoning fears that characterized the early Southern reac-
tion to the Brown decision. I think it is important to review what
the courts have actually ruled, and why, and then to examine the
broad and destriwtive reach of Representative Lent's proposed amend-

The, courts have not, acted against de facto segregation. In each
caw. even those in cities of the North and West, judges have ordered
desegregation plans oLly after finding evidence of actions by local,
State. and Federal public agencies which produced de jure segregation.

Evidence has shown that school boards have chosen building sites
and drawn attendance zones to intensify segregation. Litigants have
proved that the Federal Housing Administration and local urban
renewal and pul,lic housing authorities have fostered segregated
neighborhoods, and thus segregated neighborhood schools, through
misuse of public authority. Given these, violations of the Constitution,
localities now have a clear obligation to desegregate.

The energies of the courts were long absorbed in getting the process
of desegregation underway. Until after the passage of the 1964 Civil
Rir!its Act. most southern school districts remained totally segre-
gated. Only after the desegregation process began in earnest in tlw

12(e-419--- 72- -pt. 2 -10



midsixties did the Court and HEW begin to spell out the final objective
of the process, the creation of unified school systems without racially
idem ifiable schools.

The South, the courts held. could not satisfy the constitutional re-
quirement for equal school opportunity by any system which placed
the burden of change on black children or left the dual school system
largely intact. Publ;^ authorities who had the responsibility for cre-
titing and maintaining an unconstitutional system now had the re-
sponsibility of taking whatever actions were necessary to integrate it.

To repair the damage engendered by community identification or
certain saouis as black schools, and therefore inferior schools. of-
ficials were required to prepare desegregation plans which put both
black teachers and black students in genuinely integrated schools.

Similar kinds of affirmative responsibilities to desegregate were
emerging in other fields of civil rights enforcement as the Nation
sought solutions to once intractable problems. Both President Johnson
and President Nixon imposed affirmative action requirements against
job discrimination by Government contractors. In the 1968 Fair Hous-
ing Law, Congress directed that all Federal urban development and
housing progrums be affirmatively administered to further the pur-
pose of-housino- desegregation.

In voting rights, an even more drastic remedy was invoked. Deep
South election officials were simply stripped of their power to use
literacy tests and constitutional interpretation tests and forbidden to
put into effect any new election laws without the approval of the At-
torney General. The Justice Department was also authorized to take
direct. control of the local registration process where necessary. Af-
firmative action was essential for real change.

Last year, in the Swann case, the Supreme Court unanimously ruled
that the affirmative duty of local school boards to desegregate inclue d
the use of busing necessary to disestablish a dual school c.ystem. The
Court specifically held, however, that busing, pail icularly for young,
children, should not. "risk either the health of the .thildren or signifi-
cantly impinge on the educational process." This is as far as the set-
tled law reaches.

Much of tl'e. furor over busing does not rkiate to the settled law of
the Swann decision at all, but to the public outcry stirred by decisions
of Federal district judges in Richmond and Detroit. The Richmond
case has produced an order for desegregation of the entire metropolitan
area, but the order has been stayed by the Fourth Circuit Court of Ap-
peals. The Detroit case still awaits decision.

Nowhere, in the country is a metropolitan area actually desegregat-
ing under a metropolitan plan. The legal issues Involved in these cases
are novel and both cases are already under appeal. The Supreme
Court. of course, has not yet spok'n, and neither have the courts of
appeals. The Supreme Court, in fact, has only recently accepted its
first significant northern school case, that of the Denver school system.

It 's a sign of hysteria that we are seriously Talking about a consti-
taitional amendment intended, in good measure, to reverse not a defini-
tive ruling of our highest court, but tentative decisions of two district
judges. Surely, at an absolute minimum, Congress owes the judiciary
an opportunity to determine what the law is before it undertakes an
alteration of our Constitution.
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Close examination of the constitutional amendment supported by
Congressman Norman Lent suggests the grave dangers to the whole
desegregation process involved in writing an amendment aimed at
busing. This amendment, by Mr. Lent's own admission in testimony
before this subcommittee, would destroy the whole concept of affirma-
tive action, rolling back the clock to 1966 when almost nine-tenths of
southern black children remained in segregated schools.

It would guarantee the majority of black children who live in cities
an indefinite future of segregated education. It, would forbid even
most voluntary action by local school authorities against segregation.
It would make the process of stabilizing housing integration immensely
more difficult.

It would force black children in many cities to leave integrated
schools to return o the old separate and unequal ghetto schools. It
would be a very long step toward the grim future of spiraling racial
division and growing racial hatred forecast by the President's Vio-
lence Commission.

All of the major racial changes of the past two decades have been
difficult and controversial at first. Congress could play a positive role
in this, process and speak to the fears of white coustituents. Congress
could commission research and conduct hearings on the physical and
educational consequences of busing.

The public deserves this information and the courts would surely be
actively interested. The Supreme Court has indicated as nmch al-
ready. I am certain that the findings would be reassuring.

Congress could provide funds to upgrade facilities and programs
and assure security in ghetto schools so that no parent feels his child
is losing an opportunity for quality education. Congress could fund
construction of new kinds of campus schools, drawing on several
neighborhoods and offering specialized programs never before avail-
able in the city.

Passage of the long-delaved emergency school assistance bill would
be P. major step in this direction if the Swiate version would be
adopted.

Reversing decades of spreading urban school segregation is ex-
tremely difficult. Since such segregation is largely the product of
unc,oi ,"-;tutional discrimination, however, we must either remedy it
or abloidon basic promises of our fundamental law. The time has
come, io vote this amendment down and face the real task of helping
communities end the scandal of inequality. Once again thi, committee
can be a bulwark for racial justice at a turning point in our history.

Chair nian CELLER. Thank you, Professor Orfield. Any questions?
Mr. Zni,nxiio. I have one, Mr. Chairman.
Professor. do you see any lessons from the history of post-Recon-

struction efforts to undo civil rights protections that might be help-
ful to this subcommittee in dealing with the issue of pupil assign-
ment legislation today?

Mr. Onenan. I am not certain I understand your question. BM I
think the period at the end of Reconstruction when there was dis-
mantlement of constitutional protections that had been adopted in a
series of amendments and several pieces of legislation indicates there
is nothing about civil rights progress that is necessarily solid, and
that this whole process is vulnerable to reversal. Passage of a consti-
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tutional amendment on an issue of this sort might be a signal to
the entire country and to the judges who hear these cases that indeed
the country had turned around ,ind they must fall in line again in
this new direction of constitutional law.

There is no telling how this amendment would be read by courts in
individual decisions. Even relatively clear-cut phrases in the Consti-
tution have been subjected to such widely varying .opinions and have
been in effect nullified for decades in our history by judicial interpreta-
tion, that I think putting an openly antiblack section in the Constitu-
tion forbidding localities, even where they wish to, to undertake pro-
grams designed to produce equal educational opportunity in safely
integrated schools, would be a disastrous signal of national failure. We
could have cons: quences that we can only begin to imagine at this
point.

Chairman CELLER. Are there any further questions?
Mr. McCiony. I don't think there is anything very revealing about

the statistics comparing those who voted against the Voting Rights
Act and other Civil Rights Acts and those who signed the discharge
petition.

The thing that I (link is strikingand your examination must have
revealed itis the number of civil rights liberals who are supporting
the constitutional amendment in order to get at this subject of busing.
That is the thing that has struck me as impressive, this change of
attitude.

Mr. ORFIELD. That was one of the questions that led me to investigate
the voting record of the men who signed the discharge petition. I found
in the entire House of Representatives only three Members who had
supported civil rights legislation consistently who had signed this
petition.

Mr. MCCLORY. They may not be on the discharge petition, but some
of them have been before this committee, and some of them are ex-
pressing the view that one appears to take when he signs the dis-
charge petition. It is perfectly clear to me that that is a development
about which we should be concerned.

In giving your prepared statement, you interpolated an additional
comment that "busing is the only requirm.'nent that can provide for
desegregation." I don't think you mean that, that busing is the only
way that we ran desegregate.

Mr. ORFIr:LD. There are a good many other things we can do.
Mr. McCioay. There are all kinds of methods that are being used

effectively: isn't that correct?
Mr. ORFI .r.n. There are a good many things that in some local cir-

cumstances will resolve problems of segregation without reitorting to
any significant amount of busing. But in the large cities of the country
where most black children attend school, obviously you cannot, have ny
general or long-range lasting stable integration without. substantial
busing.

Mr. AfcCroay. Let me ask this. What is happening. -. I am sure von
understand, is that as the black ghetto schools are integrated, the whites
are fleeing into private schools or to outlying suburban areas.

You can keep moving and you can keep busing, but is there not any
limit, on the distance to which w6- world bus in order to reach this
ideal of integration that you might like to achieve?
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Mr. ORFIELD. I think that there are several answers to your question.
One is that right now our existing system creates a maximum incen-
tive for rapid turnover of school systems from white school systems
to black school systems, because almost nothing is done to stabilize
integration. People know if the neighborhood undergoes racial change,
the school board, public officials, and Federal agencies are gcing to do
literally nothing to insure that that neighborhood will maintain a
stable integrated school system.

I think there is urgent need for Federal-public policy or legislation
from Congress to urge communities to evolve plans that would stabi-
lize integration rather than this destructive

Mr. Mcaonr. Prevent them from moving? You don't want to pre-
vent people from moving.

Mr. ORFIELD. Oh, no but we could take many steps both to stabilize
school integration and 'open suburban housing to blacks.

Mr. MCCLORY. Then could you answer my question about the bus-
inn: Do you think there is any limit on the distance?

Mr. ORFIELD. Obvously, there is a limit that the Supreme Court
itself has recognized; where it begins to interfere with the health and
educational well-being of children, then courts will weigh that, as the
Court has directed them to do.

I don't think in any cases that have been decided we are up against
that limit. There are only a handful of school systems in the country
that have the truly massive numbers of students that you tend to think
of in the Washington and New York public school systems.

I think most of our desegregation problems even in inetroixilitan
areps across the United States could be solved well within the limits of
what is tolerable to children without, seriously affecting them in any
damaging way. I think that is one of the thuigs in which Congress
could. help by providing research and information. Right now all we
have is emotional slogans.

Mr. MCCLORY. Shouldn't we provide some limit on time or distance
by legislation?

Mr. ORFIELD. I think it would bo a useful thing for Congress to
commission leading educators, including leading southern educators,
to do such research to find out whether there is anything to this claim
that the students are educationally deprived. I don't believe that in the
busing that goes on, say, in the Charlotte-Mecklenburg ores., which is
35 minutes, or in the hustnfr ;it rural areas in most States that goes up
to an hour, infringes y t. e educational process. Thirt has not been
shown so far.

I am sure the courts would give a great deal of attention to any evi-
dence produced by a respectable research project.

Mr. MCCLORY. Is that about the limit, 35 minutes ?
Mr. ORFIELD. No, I would say we have no information on this sub-

ject :% 2t, except a lot of unfounded comments that have been made in
public; and I think we should have information on it and I am sure
the courts would respond on it.

I think Congress should first set about developing information, and
I am sure there are many educators in the country who would be will-
ing to undertake such research. It seems to me this would be a reason-
able thing to make people realize we are taking their complaints
seriously and we are going to get the best data we can find on these
questions.
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My suspicion is that nothing the courts have ordered to this date
would seriously infringe on the educational process or physical well-
bei,:g of children.

Mr. MCCLORY. You think no legislation would calm their fears ?
iMr. OnFIEL'. I don't know. It seems to me that information is what

is desperately needed. All we have are wild claims on both sidem at
this point, and it seems to me Congress could very well set in motion
a process of gathering information and informing the public.

We have 40 percent of the children bused, and it would be easy to
set up a research program and find out what does go on and compare
those experiences with children who aren't bused. 1 think this would
be very useful. I have seen no evidence of harm and much of 4ter
education from our massive rural and suburban busing progi.,...s.

Mr. MCCLORY. Do you think some of the supporters of busing
wild claims too and that there is emotion on that side of the issueissue ?

Mr. ORFIELD. The issr^ is very deeply embedded in (motion.
Mr. MCCLORY. Did you get a little bit steamed up on this yourself ??
Mr. ORFIELD. Obviously, Congressman, I think this question is

going to help determine whether or not we are going to become
two separate and unequal societies in the United States, and it seems
to me that is a question that bears heavily on my futurs, and my chil-
dren and everyone I know.

Mr. MCCLORY. Thank you.
Mr. McCmocii. Mr. Chairman. Mr. Orfield, wasn't it the basic

conclusion of the National Advisory Commission on Civil Disorders
that "our nation is moving toward two societies, mile black, one white
LAparate and unequal ?"

Mr. OarrEt,- Yes; it was. I am afraid we are moving in exactly that
direction.

Mr. ZELENHO. Why did you say the whole notion of neighborhood
schools is a Inyth? How did you reach that conclusion ?

Mr. ORFTELD. I said in the South it was a myth, because some cities
never had neighborhood scI ools; they had a system of white schools
that were based on a kind of neighborhood assignment pattern, and
a separate system of black schools which were completely outside
of that white neighboi hood system. They had a dual school system,
and during the transition period they would allow transfers between
the two school systems, and then t.,2,y justify and try to defend
themselves against court orders for affirmative action, 'by claiming
that these court orders violate the traditional neighborhood school
system.

There is no sueli tradition in the great bulk of southern cities. There
is a tradition of segregated schools and that is being replaced under
court. orders by unified school systems.

Chairman CF:.LER. If there are no further nuestions, the Chair w fishes
to thank you, Professor, for a very interesting statement and a great
deal of historieal research. We, are grateful to you.

Mr. ORFIELD. Thank you.
Chairman Crum. We will place in the record the following:
A statement of Hon. Roy A. Taylor, a U.S. Representative in Con-

gress from the State of North Carolina.
A statement of Hon. Walter S. Baring, a U.S. Representative in

Congress fro: n the State of Nevada.
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Letters dated February 28,1972 to the Honorable Olin E. Teague-
from the Honorable 0. H. "Ike" Harris, member of the Texas State
Senatefrom the Honorable William 0. Braecklein, niemb,x of the
Texas House of Representativesfrom Hon. John F. Boyle, J r.. a
member of the Texas House of Lepresentatives.

A letter to Hon. John Rarick from Mrs. John Peter Scott, Lake
Charles, La., dated March 2, 1972.

A. telegram to Hon. James D. MKevitt from Prof. George E. Bard-
well, University of Denver. and 11 cosigners, dated March 6, 1972.

An editorial of IVNBC-TV, 30 Rockefeller Plaza, New York, N.Y..
dated March 6,1972.

(The documents referred to follow :)

STATEMENT OF HON. ROY A. TAYLOR, A U.S. REPRESENTATIVE IN CONGRESS FROM
THE STATE OF NORTH CAROLINA

I appreciate the opportunity of appearing before he Subcommittee No. .1; of
the House Judiciary Committee in support of a bill I introduced, H.J. Res. 702.
which provides for a Constitutional amendment stating, in effect, that no child
shall be assigned to a particular school because of his race or color. The effect
of this amendment if approved by Congress and ratified by three-fourths of the
states, would be to treat all children alike on a color-blind basis.

I believe that the present system of massive busing of schoolchildren to achieve
a racial balance should be stopped. I would prefer a statute i..,ssed quickly by
Congress if such procedure could get results, but the courts have held that Con-
gress does not have the power to override by a statute court decisions based on
a Constitutional interpretation, as busing Ls.

The problem should be solved by the Supreme Court reversing its thinking .'nd
correcting the horrible mess that it has created, but we cannot depend on
action being taken.

Forced busing to achieve a racial balance only guarantees that classes will
be racially mixed. There is no assurance that the quality of education will be
improved. The objective in this country should be to provide good schools in
each community, providing quality educatior for all children and permitting
children to attend the school closest +^ their 1. or the school of their choice.
The neighborhood school has been and is an wi..1.1a1 segment of our education
system.

As a safeguard, I would support legislation prohibiting states and counties
from spending more money per child in one area than in another aces.

Massive busing as ordered by the federal courts Li Charlotte, Noah Carolina
and in Richmond, Virginia, and D ordered frequently by the Department of
HEW is buraensome to the student a source of worry to the parents, and is
destrwtive to quality education. It penalizes both black and white and both
schoolchildren and their parents.

Segregation MIS wrong because it denied parents the freedom of sending their
children to the school of their choice. Busing is equally wrong because it denies
the parents the freedom of sending their children to the school of their choice.

A decision in this matter should not be delayed any longer. We should face
the issue and take effective action this year.

STATEMENT OF HON. WALTER S. BARING, A U.S. REPRESENTATIVE IN CONGRESS
FROM THE STATE OF NEVADA

Mr. Chairman and Members of the Judiciary Subcommittee, I appreciate the
opportunity to eeer lay remarks today regarding House Joint Resolution 620,
and similar proposed amendments to the Constitution.

I signed the House Joint. Resolution, and I hope for its affirmative considera-
tion by this Subcommittee.

I am against forced busing and assignment of our p-blie school students
to meet ordered desegregation demands upon our public school system.

I believe that if the children of our residents Ave (dose to a school the children
should not be made to go clear across town to another school to satisfy desegre-
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cation demands. The children should be permitted, and the parents of those
children permitted, to allow the public school students to attend the school in
their nearby neighborhood in the cit- their parents have chosen to live.

Mr. Chairman, the American people today. yesterday and, based on housing
projections. I niust assume tomorrow, will be continuing to purchase their homes
in our cities with many various reasons in mind. But, the strongest reason that
I can see for them to buy a home in a certain location is due to their desire to
be near a public school which their children can attend.

My opposition to forced busing and assignment to schools of our children is also
based on the fact that the parents of the children are the taxpayers. As taxpayers,
and based on the many numbers of parents with whom I have talked in my State,
the parents are definitely not in agreement with the various Federal court
orders in the various states regarding desegregation and busing. I have spoken
with black and white parents and parents of several minority groups in my State.

The parents tell me that they are already supporting the local school system
in which their children are enrolled in their city and local neighborhood to Audi
a point where they do not feel that they can handle added tax burdens that
would likely result with an order to bus students to desegregate the schools.

They have stated that they are against the probability that, if busing of their
children is ordered. then they as taxpayers will have to pay extra for the cost
of new buses, drivers and the maintenance of the buses.

The cost for new buses is a problem of major proportion and I just do not feel
the courts. or those people who are demanding integration by any means, have
taken the time to fully study these costs. Wholesale prices for new school buses
range from $5,000 to $7.000 and upward, I understand.

This point has been brought to my attention by many Nevada resit: nts.
A point I personally feel must be emphasized is that our school buses are not

safe. "Bedlam on wheels," I have heard them called without monitors, besidesthe dri-. ers. who can or will discipline.
Safety belts for the children are non-existent. With such "bedlam," I ask how

can and how will those drivers be able to manage to maneuver a bulky, bad
handling bus through our already heavily congested streets of commuter traffic
in cities of any size while thirty to forty youngsters have the free run of thebus?

What about the bus drivers? Who will pay for their training, work hours and
headaches? We see many women and men driving buses and, nnder the circum-
stances related above, it is amazing that they can do the job they do. We have
often read :.*. school bus accidents with irjuries and deaths to children. How
many more would there be with all those additional buses that apparently would
be needed to satisfy integration demands by bussing?

Most of the school bus accidents I have read about were caused, reports say.
b" mechanical failure of the bus or by another errant motorist not obeying thelaw.

It certainly appears to me, and many others, that if forced bussing to meet
integration demands upon our public school system, is the end result, then wewill have another major transportation industry or firm on our hands to regulate
even further and at more expense to the taxpayers.

How would maintenance of the ousels be handled and paid for? Most of us, I
am sure, have found that to just get our own automobiles repaired it is quite
often on an appointment basis due to so many auto service repair centers saying
that they just cannot find enough competent auto mechanics today.

Auto mechanics is a course that is not very popular in our schools today.. We
will train the mechanics. if they can he found. needed for the buses and who wilt
probably end up paying a large part of their training? The taxpayer, I fear, in
the final analysis due to increased taxes to pay for school bussing to reach inte-
gration demands.

Also. what kind of engines will these buses have to help curb the smog? Very
expensive engines.

Where will these fleets of buses be parked when not in service? School proy
grounds are at a premium in many states. including my own.

The parents of American children are very worried andso am I.
Equally as important to the parents they e net in sympathy with so -called

bussing plans by courts or school districts that are pending in many states
which will necessitate that their children ride long distances out of their own
neighborhood for lengthy periods of time to go to a school several miles away
and in a vicinity of the metropolitan area which is completely foreign to the
children.
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Mr. Chairman, bussing to meet the desegregation demands, does not at all
seem to me to be the American way of life of freedom of choke for any of our
nation's residents. Forcing the parents and the children to accept such a dictate
goes against the grain of the U.S. Constitution, in my opinion and in the opinion,
I will add, of by far the majority of parent with whom I have spoken on this
bussing issue in my State.

While I hope for affirmative action on this House Joint Resolution, an anti-
busing amendment ; I further believe that Congress should make the demand that
equal educational opportunities should be afforded each child, no matter what
color, race or creed, just as the U.S. Constitution means it.

To achieve equal education opportunities for all, I believe, and I feel that the
majority of Americans feel, that the Federal share of funding for education
of our children should be increased for elementary and secondary education for
the purpose of trying, as best we can. to provide our public school systems wit'
the tools and chance to further equal education goals for all students. Busing
is not a good or an equitable tool and gambling with the lives of our children
and their futures by busing is not a chance, we can risk.

Instead of the limited $3.2 billion requested in the fiscal year 1973 budget
from the Administration for elementary and secondary education, we should
work to increase that amount by a good $3 billion in this coming fiscal year
education appropriation bill and. at the same time, reduce the American foreign
aid assistance give-away payments by an equal amount. There is at least $12
billion in the annual and the t.Zrious foreign aid assistance budget requests
coming before Congress which c be marked for education of U.S. chidlren.

That $5 billion would about triple the amount spent for these children, all
children, today.

There are other areas of the budget which might just as easily be cut for edu-
cation purposes but foreign aid is definitely one budget due, overdue I think,
for a good trimming.

I see no reason and I believe it is preposterous for the United States, at the
expense of its own children and at the expense of other pressing domestic needs,
to continue to pay for much of the rest of the world's problems. We :,eein to
continuously find that little benefit accrues for the Hilted States by shoving out
the cash for so many other countries.

In summation, first, let us halt busing proposals by adopting this House Joint
Resolution against busing. Secondly, let us set about the job of insuring quality
and equal education for our chiren by increasing that budget as a starter.

Hon. OLIN E. TEAOIIE,
Member of Congress,
Washington, D.C.

DEAR CONORLSSMAN TEAGUE : I support any legislation or Constitutional amend-
ments that would prohibit the government busing of school children.

I am of the opinion that it will not in any way help to increase the quality of
education nor is it the proper way to achieve any sort of racial balance.

I am very pleased to see that you are supporting this type of legislation.
Sincerely,

THE SENATE OF THE STATE OF TEXAS,
Dallas, Tex., February 28, 1972.

Hon. OLIN E. TesouE,
Member of Congress,
Washington, D.C.

0. H. "IKE" HARRIS..

STA', OF TEXAS,
HOUSE OF REPRESENTATIVES,

Austin, February 28, 1972.

DEAR OLIN : I am unalterably opposed to the forced busing of school children
for the purpose of achieving racial balance. Anything that you can do in your
capacity as Representative to help continue the concept of neighborhood schools
will be greatly appreciated.

Sincerely,
WILLIAM O. BRAECKLEIN.
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THE STATE OF TEXAS,
HOUSE OF REPRESENTATIVES,

Austin. Tex., February 23, 1972.
Re: Hearings before Judiciary Committee on Bills relative to Forced Busing of

School Children.
Hon. OLIN E. TEAGUE,
Rayburn House Office Building,
Washington, D.C.

DEAR CONGRESSMAN TEAGUE: Thank you for your letter of February 18, 1972,
informing me of the March 1st hearing on various bills dealing with the forced
busing of school children.

The constituents in my district are quite concerned and alarmed about the
impact that forced busing solely for the purpose of achieving racial balance is
having on our system of public education.

Although I believe any amendment to our United States Constitution should
he weighed heavily and carefully and avoided if at all possible it does not appear
that legislation passed by Congress or a State Legislature will be of any avail.
Therefore I support a Constitutional amendment that will state in substance the
following :

"Ivo public school student shall, because of his race, creed or color, be assigned
or required to attend a particular school."

I am sending a copy of this letter to Congressmen Collins, Cabell. Purcell and
Wright to inform them of the view on this subject of a Dallas County State
Representative.

If I can assist in this extremely important subject, please let me know, Thank
you.

Yours very truly,
JOHN F. BOYLE, Jr.

MARCH 2, 1972.
Representative JOHN RARICK,
'forme of Repre6entatives,
Washington, D.C.

DEAR REP. RARICK Enclosed please find the signatures of some 0000 persons
of Calcasieu Parish Louisiana. These signatures were had to help support you.
and others like you, in your tight against one of the greatest injustices in our
land today . . the busing of innocent children, of all colors. merely to achieve
a racial quota. Never before, in the history of our great nation had we heard
a court publicly state. "The good of the child is secondary."

The "equal protection of the law" clause of our Constitution is the only men-
tion of "equality" contained in that document. It presupposes that inequality
naturally flows from freedom itself and which makes such "protection" appro-
priate. There is no provision in the Constitution which provides for the socialistic
leveling of all persons to one degree of mediccrity..

Our government is so interested in Ecology . . what of Humun Ecology.
The little children who are transported like cattle merely to satisfy the whims
of judicial activists and crusading bureaucrats. Parents are expected to send
their children to schools far from home where in some instances, the children's
lives have been endangered. Certainly, he politicians have heard of the stab-
bings. rapes, and fights that have ste".,n I from this nonsense.

The experim.'ntal programs being introduced into our schools undar the Title
III funds have robbed our children of ever being able to really attain their full
potential. The bureaucrats have derided that academic excellence should be
done away with and the schools should rather be used for social reforms. Facts
and knowledge are unitnt,ortant. there are no rights and there are no wrongs,
no one fails ... and no one really succeeds. God is outlawed from our classrooms,
but Humanism (which has been defined as a God-less religion) is allowed to
penetrate every classroom in America.

if this is allowed to continue. what will happen to our great nation?
We thank God for men like you, Mr. Rarick, and our prayers are wit. you

in the hope that sanity will one day prevail once again in our beloved co"ntry,
Cod bless you.

Sincerely,
Mrs. JOHN PETER SCOTT, Chairman,

People Who Care,
Lake Charles, La.
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[Telegram)

Hon. JAMES D. McKsvirr,
House of Representatives,
Washington, D.C.

MARCH 6, 1972.

DEAR MR. Mclievrrr : This telegram respectfully asks for your opposition to
legislation which would restrict our courts in tailoring individual plans for each
community to desegregate public schools, including the use of buses.

We take this position not because we like busing but rather because there is
no realistic way to achieve desegregation without it.

Within the past 3 years the segregated condition of Denver's public schools
has been subjected to a comprehensive and searching examination by the courts.
The impact of this segregation on the lives of Anglo. black, and Hispano chil-
dren is depressing and cries out for rectification. The evidence of this damage
in the Denver case was provided by several of the Nation's leading educational
experts.

There are a number of aspects of the Deuver situation of which we feel you
should be aware:

1. Measured by HEW standards, segregation of elementary schools in 1971
in Denver is comparable to that in the 12 most segregated Southern States.

2. Quality education cannot exist in the presence of segregation. Evidence
that desegregation substantially reduces the educational disadvantag.. of mi-
nority children is extensive, convincing, and nationwide. There is a long list of
studies conforming this conclusion in the 1966 racial isolation report of the
U.S. Civil Rights Commission. In Denver we have had precious little time to
evaluate the effects of the small amount of desegregation ordered by the
courts. Lines of communication, however, have already been opened between
segment of the community which will have lasting effect. To curtail these begin-
ning efforts now would truly invite disillusionment and close off the opportunity
for further improvement.

3. Compensatory educational programs are ineffective in a segregated edu-
cational environment. Courts, including our own, have concluded that desegre-
gationcombined with intensive compensatory programs is essential for uuality
education. Busing is merely a necessary first step in accomplishing these ob-
jectives.

4. Full implementation of the court orders on busing in Denver, if upheld by
the Supreme Court, would affect only about one in five elementary students and
require less than 1 percent of the yearly school budget. The average one-way bus
trip would be less than 7 miles.

Busing has become a symbol of sincerity and the willingness of society to
repair the injury to its minority children. The future of our educational progress
may well depend upon how we address ourselves to the challenge of busing. The
facts speak for themselves and we urge you to let the courts interpret the mean-
ing of these facts without political intervention.

It is our desire to enter this communication in the record of the House Judic-
iary Committee in its hearings on busing.

Respectfully yours,
GEORGE E. B ARDWELL, Ph. D., University of Denver, Professor,
Colorado Civil Rights Commission.
Denver Commission on Community Relations.
Denver League of Women Voters.
Colorado Federation of Teachers.
Denver Federation of Teachers.
Colorado Labor Council (AFL-CIO).
Black Educators United.
Denver Metro Council NAACP all branches.
East Denver Ministerial Alliance.
National Association of Social Workers,

Northern Colorado Chapter.
Greater Park 11111 Association.
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[Editorial of WNBCTV, New York, N.Y., Mar. 6, 1972)

BUSING

When Representative Norman F. Lent of Nassau was.asked whether his pro-
posed constitutional amendment against busing school children was racist, he
replied that it could not be. He said he took the language for his amendment
from the civil rights law and from the 1954 Supreme Court decision which struck
down the nation's dual school system.

The decision and the law called for an end to segregation on the basis of
color, but at the same time decreed that youngsters could not be assigned to
schools on the basis of color.

Father Theodore Hesburgh, Chairman of the Federal Civil Rights Commission,
opposes the amendment. He said it would undermine what progress we have
made in race relations. We agree with Father Hesburgh.

Busing, of course, is not the sole answer. It is an expediency onlyin some
areas badly needed ; in many others sadly unwise.

But until we see and hear opponents of busing taking up the cudgels to battle
with the same intensity for open housing to break down patterns of segregation,
we will have to believe that anti-busing constitutional amendments are racist.

Chairman CELLER. The hearing is adjourned and will resume on
Wednesday at 10 o'clock.

(Whereupon, at 12:25 p.m., the hearing adjourned, to reconvene at
10 a.m., Wednesday, March 15, 1972.)

4



SCHOOL BUSING

WEDNESDAY, MARCH 15, 1972

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE No. 5 OF TUE

COMMITTEE ON TIIE JUDICIARY,
Washington, D.C.

The subcommittee met at 10 a.m., pursuant to recess, in room 2141,
Rayburn House Office Building, Hon. Emanuel Celler presiding.

Present : Representatives Celler, Brooks, Hungate, Mikva, McCul-
loch, Poff, Hutchinson, and McClory.

Staff members present: Benjamin L. Zelenko, general counsel;
Franklin G. Polk, associate counsel; and Herbert E. Hoffman, counsel.

Chairman CELLER. The committee will come to order.
The Chair wishes to read a statement.
On February 10, the committee requested data from the Department

of Health, Education, and Welfare on desegregation and pupil trans-
portation. The subcommittee requested information on the growth of
pupil enrollment and transportation in each State, and information
which would show the amount of increase or decrease in pupil trans-
portation which could be attributed to school desegregation.

The subcommittee also requested that the Department furnish spe-
cific pupil busing information for those school districts which are
implementing desegregation plans.

The Department was also asked to furnish the number and per-
cent of pupils being transported, the average time spent in transit, the
average distance traveled by students, and the number and percent of
majority students, and the number and percent of minority students,
transported pursuant to desegregation plans in the 100 largest school
districts.

The subcommittee has now received information from the Depart-
ment of HEW setting forth such pupil enrollment and transportation
data as the Department has been able to compile.

This information does not indicate the number and percent of stu-
defits transported according to their race, nor does it show the average
time spent in transit or the average distance traveled.

The Department advises that it does not maintain such information.
Furthermot e, the subcommittee is advised that the Department does

not have available transportation data on school districts prior to the
1970-71 school year.

Despite these shortcomings= this information on pupil enrollment,
school desegregation, and pupil busing should enable the members bet-
ter to evaluate the consequences of pupil busing to achieve school

. desegregation.
(747)
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The relevant correspondence and statistical information supplied
by the Department of HEW will be placed in the record at this point.

(The information referred to follows:)
U.S. HOUSE OF REPRESENTATIVES,

COMMITTEE ON THE JUDICIARY,
;Washington, D.C., February 10, 1972.Hon. ELLIOT L. RICHARDSON,

Secretary, Department of Health, Education ,and Welfare,
Washington, D.C.

DEAR MR. SECRETARY: I am writing with further reference to forthcomingbearings to be held before this Committee on proposed amendments to theConstitution and other legislative proposals respecting the transportation and
assignment of public school pupils.

It would be helpful to members of the Committee in evaluating the proposalsbefot them if tae Department of Health, Education, and Welfare would furnishthe data on school desegregation and pupil transportation identified in the
enclosure to this letter. It would also be helpful if the Department would identify
any information as requested herein that is unavailable.

Should any questions arise in connection with these data, the staff may wishto contact Benjamin L. Zelenko, General Counsel to the Committee, telephone :2254926.
Sincerely yours,

EMANUEL CELLE*, Chairman.

DESEGREGATION AND PUPIL TRANSPORTATION STATISTICS

Table IGrowth of school attendance and pupil transportation in the UnitedStates.
This table should display for the academic years 1953-54 through the present(1) the total public school student enrollment ; (2) total number of pupils

transported; (3) percentage of total enrolled students transported ; (4) totalnon-public school student enrollment ; (5) total number of non-public school
students transported, and (6) percentage of non-public school students trans-ported.
Table !I State -by -State transportation data for the academic years 11k53-54

an 1966-67 through the present.
This table should provide for each State (1) the average daily pupil attend-

ance; (2) the number of public school pupils transported : (3) the percentageof such pulls transported, and (4) the per cent of annual expenditures for
pupil transportation. The information may be provided in four groupings: (a)
Southeastern States ; (b) Western anal Southwestern States; (c) Great Lakes-Plains States, and (d) North Atlantic States.
Table HIStatistics on 76 largest school districts (indicate the percentage of

total student enrollment represented by these 76 districts).
This table should provide: A. The number of public school students enrolled

in academic years 1966-67 through the present. Total amount and percentageof minority students enrolled and number and percentage of black pupils at-
tending schools which are: (1) 0 to 49.9 per cent minority; (2) 80 to 100
per cent minority, and (3) 100 per cent minority.

B. Pupil transportation data (as requested in Table II) for each of tht: 76districts listed.

Table 1VPupil transportation data in school districts implementing desegrega-tion plans
This table should identify those school districts out of the 76 largest districts

which are implementing desegregation plans. In each of the districts so identifiedthe table should indicate
(a ) The number and per cent of pupils transported pursuant to a desegrega-tion plan.
(h) The amount of increase or decrease in pupil transportation which can be

attributed to desegregation in the selected districts.
(c) Thn average time spent in transit and average distance travelled by stu-dents transported pursuant to a desegregation plan.
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(d ) The nmnber and per cent of minority students transported pursuant to a
desegregation plan Indicate the number and per cent of majority students trans-
ported pursuant to a desegregation plan.

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
OFFICE OF THE SECRETARY.

Washington, D.C., March 7,1972.
Hon. EMANUEL CELLER,
Chairman, Committee on the Judiciary,
House of Representatives,
Washington, D.C.

DEAR MR. CHAIRMAN : Secretary Richardson has asked the Office for Civil
Rights to furnish the Committee with available pupil enrollment and transporta-
tion data as requested in your letter of February 10.

This information is provided herewith in three attachments which correspond
roughly to the four separate tables set forth in your enclosure. An explanation

0 sheet is provided with each attachment.
Although most of the information requested is available and has been fur-

nished, some of it is not. In particular, with respect to Table IV of your enclosure,
the Office for Civil Rights does not have available transportation data on a dis-
trict by district basis prior to the 1970-71 school year. In addition, we do not
maintain information which would indicate the average time spent in transit and
average distance travelled by public school students transported, either on a dis-
trict by district basis or on a State-wide basis. However, it is possible that State
education agencies or other State agencies maintain information of this kind.

Furthermore, Office for Civil Rights data does not break down the number of
pupils transported by race.

For the 1970-71 and 1971-72 school years, we have provided data on the num-
ber of students transported for the 100 largest school districts, on the basis of
survey returns processed to date. As indicated, 23 of tbf se districts underwent
new student desegregation in the 1971-72 year,. according to our knowledge.
We would caution, however, that although desegregation may have influenced
the transportation trend in these cases, it is also possible that other ."actors may
have had a bearing, such as changes in total enrollment and in the educational
programs offered in the districts.

The Office for Civil Rights is currently completing the processing of survey
returns to derive transportation data on the remainder of the 100 largest districts
and, when completed, this data will be forwarded to the Committee. In addition,
we are also able to obtain similar transportation data from the completed survey
returns of other districts around the country, should the Committee request suchadditional information.

Sincerely yours,
J. STANLEY POTTINGER,

Director, Office for Civil Rights.

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
OFFICE OF THE SECRETARY.

Washington, D.C., March 13, 1972.
Mr. BENJAMIN L. ZELENKO,
General Counsel, Committee on the Judiciary,,
Washington, D.C.

DEAR MR. ZELENKO:, In response to your request, I am transmitting herewith
fifteen (15) copies of pupil enrollment and transportation data. This will supple-
ment material already made available, and is based on the Chairman's written
request of February 10.

Attachment C (labeled as Tables III/IV A and B) has been revised, as noted,
to include data for districts not yet processed when these tables were initially
brought to you on March 7. Thus, data on the number of pupils transported for
the 1970-71 and 1971 -32 school years is provided for 88 of the 100 largest dis-
tricts. Inasmuch as only 93 of the 100 largest districts were surveyed last fall,data for five districts is still lacking.

1
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Although Charlotte-Mecklenburg, North Carolina, implemented a court-ordered
desegregation plan in 1970-71, we are advised that some student assignment
changes occurred at the start. of the 1971-72 school year and on this basis the
district is marked with an asterisk. You will find on Table III/IV A that deseg-
regation figures for the district altered between the 1970-71 and the 1971-72
school years.

Except for a few cases, transportation data appearing on Table III/IV B was
derived from the OCR survey of individual school districts. For the school years
1970-71 and 1971-72, each school campus of a surveyed school district was re-
quested to provide the number of students transported to the school at public
expense. This question formed part of OCR's regular annual survey of school en-
rollment. In a few cases, OCR staff telephoned the school district in order to
secure the data or verify the returns.

With respect to your request for integration and transportation data covering
more than 100 additional districts that underwent student desegregation in
1971-72. I have discussed this with OCR's planning and evaluation staff. To com-
plete such a task would require a minimum of three weeks. Rased on this time
projection, I don't know whether the additional data would still be of help to
the Committee and therefore please let me know your thinking on the matter as
soon as possible.

Sincerely yours,

Attachments (15)

W. H. VAN DEN TOORN.
Assistant to the Director. Office for Civil Rights.

EXPLANATION-ATTACHMENT A

Attachment A comprises two tables in reply to the Committee's first request
( National Pupil Enrollment and Transportation Data ; National Public School
Transportation Data, 1929-30 through 1967-68).

The Office of Educati m does not have available national data indicating the
number of public school pupils transported and the percentage of those trans-
ported based on average daily attendance for the 1968-69. 1909-70, 1970-71
school years. Therefore, national data derived from the special informal OCR
survey is provided in the first, table for these years where possible. In addition,
data for the 1967-68 school year is also derived from the OCR survey. For State
totals covering the 1967-68, 1968-69, 1909 -70, and 1970-71 school years, see
Attachment B.

Inasmuch as the Office of Education has computed the percentage of public
school pupils transported on the basis of average daily attendance and not of
total enrollment since the 1953-1954 school year, this methodology was also used
by OCR in its special, informal survey and represents available HEW
information.

Also enclosed with Attachment A is a table showing national transportation
figures on a yearly basis since the 1929-30 school year, furnished by the Office of
Education.

NATIONAL PUPIL ENROLLMENT AND TRANSPORTATION OATA

Percent Non-public- Non-public-
public-mhool school school

Public-school pupil pupil pupils
pupil Average Public-school transported enrollment transported,

enrollment daily pupils (based on total total (for
total (in attendance, transported, average daily (estimate)(in States

thousands) total total attendance) tflusands) reporting)

School year:
1953-54 1 28,100 25,643, 871 8, 411, 719 32.8 4, 200 42, 278

1954-551 29, 549 4, 400

1955-561 30, 680 27, 740,149 9, 695, 819 36 0 4, 600 145, 963

1956-571 31, 719 4, 900

1957-581 32, 951 29, 722, 275 10, 861, 689 36.5 5,100 104, 095

1958-591 34, 081 5, 400

1959-601 35, 182 32, 477, 440 12, 225,142 37.6 5, 600 128, 715

1960-611 36, 281 5, 900

1961-621 ..... ......... 37, 464 34, 682, 340 13, 222, 667 38.1 5, 900 155, 378

1962-631 ..... .....-... 38,749 6,100
1963-64 1 ....... . ... 40,187 37,405,058 14, 475, 778 38. 7 6, 300 179, 108

1964-651 41, 416 6, 300

1965 -661 42, 173 39,154, 497 16, 536, 567 39.7 6, 300 417, 154

See footnotes at end of table, P. 751.
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NATIONAL PUPIL ENROWAENT AND TRANSPORTATION DATA

Percent Non -pelthc- Non-public-
public-school school school

Public-school MIMI P00 ituffils
pupil Average Public-school transported enrollment transported,

enrollment daily pupils (based on total total (for
total in attendance, transported, average daily (estimate) 1n States

thousands) total total attendance) thousands) reporting)

School year:
1966471._ ...... .. 43,039 6,200
1967-683 43, 891 41,625, 502 17, 152.847 41.2 6, 000 548, 416
1968491 44,944 - 5,800
1969-70 3 45.619 43, 773,489 18,396, 372 42.0 5.600
1970-711 45, 904 3 42, 495, 346 5,500
1971-721 145,900 - 4 5, 300

1 Data furnished by Office of Education.
'Data indicating average daily attendance, number of public school pupils transported, and percentage of public school

pupils transported (based on average daily attendance) furnished through special, informal Office for Civil Rights survey
conducted January-February 1972. Since several States were unable to furnish data for the 1968-69,1970-71 and 1971-72
school years. national totals for these years cannot be campiled.

3 Estimated.
Projected.

NATIONAL PUBLIC SCHOOL TRANSPORTATION DATA-1929-30 TO 196748

TABLE 46.NUMBER AND PERCENT OF PUBLIC SCHOOL PUPILS TRANSPORTED AT PUBLIC EXPENSE. AND CUR-
RENT EXPENDITURES FOR TRANSPORTATION: UNITED STATES, 1929-30 TO 1967-68

School year

(I)

Pupils transported at public
expense Expenditure of public funds

Total
enrollment

(2)

Number

(3)

Percent of
total

enrollment

(4)

Total,
excluding

modal outlay
(in thousands)

(5)

Average
cost per

pupil
transported

(6)

25.678.015 1,902,826 7.4 $54, 823 $28.81
1931-32 ... .... .. ..... ..... 26, 275.441 2, 419.173 9.2 53,078 24.01
1933-34 26, 434,193 2, 794, 724 10 6 53, 908 19.29

. 26, 367,098 3, 220.638 12.3 62,653 . 19.27
25, 975.108 3, 769, 242 14.5 75,637 20.07

-.1939-40...=.:Z...";;:;;;;;:.-. --:-;=.=....,_ 25, 433, 542 4,144,161 16.3 83.263 20.10
1941-42. ... . .,-.. 24, 562, 681 4, 503 081 18.3 92, 922 20.64
1943-44 - = = 23 266, 616 4.512, 412 19.4 107, 754 23.68
1915 46 23, 299, 941 5,056, 966 21.7 129, 756 25.66

23,944,532 5,854,041 24.4 176, 265 30.11
1949-50 .............. 25, 111,427 6.947, 384 27.7 214, 504 30.83
1951-52 26, 562.664 7,639,130 29.0 288, 277 34.93
195344. ...... - 1 25,643,871 18,411,719 32.8 307, 437 136.55
1955-56 ............................. .. 127, 740,149 19,695, 819 35.0 353, 972 136.51

129, 722, 275 10, 861, 689 36.5 416,491 138.34
32, 477.440 12, 225,142 37.6 486, 338 139.78

134, 682, 340 13, 222, 667 38. I 576, 361 t 43. 59
1963-64 .. .... .......... . 1 37.405, 538 14, 475,778 38.7 673,845 146.55
1965-66 139, 154, 457 15, 536, 567 39.7 787, 358 150.68
1967-68 140,827,965 17,130, 873 42.0 981,006 157.27

I Pupils in average daily attendance.

Source: U.S. Department of Health, Education and Welfare, Office of Education, Statistics of State School Syxtems, and
unpublished data.

EXPLANATIONATTACIIMENT B

This attachment comprises tables showing state-by-state average daily attend-
ance and transportation data requested by the Committee for the school years
11M-5 through 1967-68. These tables were furnished by the Office of Education.
and also convey additional related information not specifically requested.

Also attached are two tables from the Office of Education indicating state-by-
state projected average daily attendance for the 1965-70 and 1970-71 school rs.

Finally, four tables are provided indicating the state-by-state results of the
special, informal OCR survey conducted Jannary-rebruary 1972. Figures were
obtained by contacting State Mile:dim agencies which, in most cases, did not
have figures for the 1971-72 school year. In addition, as indicated. some
states holm(' data for some of the previous schools years covered in the survey.

SO-449-72p t 2 ----11
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EXPLANATIONATTACHMENT C

Attachment C comprises two tables. The first table (labeled III /IV A) indi-
cates for the 100 largest school districts total enrollment, number and percentage
of minority and Negro pupils, and the number and percentage of black pupils
attending schools at various levels of minority isolation. This data covers school
years 1968-1971 and was obtained from the annual OCR school district surveys.

The second table (labeled III/IVB) indicates the number and percentage of
pupils transported at public expense for the 1970-71 and 1971-72 school years in
the 100 largest school districts. This data (unedited) was obtained from the
annual OCR school district surveys. However, the question pertaining to the
number of pupils transported at public expense was not included in the OCR an-
nual survey prior to the 1970-71 school year. In the second table, an asterisk next
to the name of the school district indicates that the district underwent new stu-
dent desegregation in the 1971-72 scho',l year, based on information available
to OCR.

CODB

Districts with 1971 Desegregation Plans (23 districts 21 court plans ; 2
HEW plansWichita, Kansas and Virginia Beach, Va.).

NAData Not Available At Time of CompilationNovember 19, 1971.
NSDistrict Not Surveyed That Year.
IRInsufficient Response To Pupil Transportation Question (i.e. : less than

75% of the district's schools answered the question).

TABLE III/IVREVISED Mnacrr 9, 1972 1

ONE HUNDRED LARGEST (1970) SCHOOL DISTRICTS TOTAL PUPILS, MINORITY PUPILS AND
BLACK PUPILS, FALL 15 68. 1969, 1970 AND 1971

(All data is final except for 1971, which is unedited)

CODE

*Districts with 1971 Desegregation Plans (23. districts : 21 court plans; 2
HEW plansWichita. Kans., and Virginia Beach, Va.)

NAData Not Available At Time of CompilationMarch 9, 1972.
NSDistrict Not Surveyed That Year.
The 100 largest districts' account for approximately :
23% of all public elementary and secondary school pupils in the continental

Uniteu States : (44.9 million total pupils in the continental United States;, 10.5
million pupils in the 100 largest districts).

4S% of all minority pupils : (9.4 million minority pupils in the continental
United States: 4.5 million minority pupils in the 100 largest districts).

51% of all black pupils : (6.7 million black pupils in the continental United
States: 3.4 million black pupils in the 100 largest districts).

i 'MAP; revision of Table III/1V A provides fall 1071 data for 15 of the 24 districts for
which 1971 data was not previously available. Two additional districts (Philadelphia and
Scattlel are still being compiled. and the seven remaining districts were not surveyed in
1971. (They are coded "NS" for that yearNot Surveyed.)

1970 data.

...
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TABLE III/IV BREVISED 3/9/72'

100 LARGEST ( 197 0 ) SCHOOL DISTRICTS/PUPILS TRANSPORTED

(Fall 1970 and 1971 Unedited Data)

CODE

11* PUBLIC EXPENSE

Districts with 1971 Desegregation Plans (23 districts;,
HEW plansWichita. Kans. and Virginia Beach, Va.)

NAData Not Available At Time of Compilation-3/9/72,
NSDistrict Not Surveyed That Year.
1RInsuflicient Response To Pupil Transportation Questi

73% of the district's schools answered the question).
TABLE 100 LARGEST (1970) SCHOOL DISTRICTS PUPILS TRANSPORTED AT

1970 AND 1971 UNEDITED DATA)

Pee code and footnotes on first Pagel

21 court plans ; 2

on (i.e.': less than

PUBLIC EXPENSE (FALL

A

Total pupils
in schools

which
answered the

transportation Pupils transported
question -

Number and percent of
schools which answered

the transportation
question

C

Number Percent of A Numl.ler Percent

Akron. Ohio
1970 =

1971. ..... ... . . ... . . , ... . ....
Albuquerque, New Mex..

1970--- . . - - ..... - - - CC
1971 ---- ............ - --, -

Anne Arundel County, Md. (Annapolis).
1970
1971 , z z : , z ,

Atlanta, Ga :
1970.
1971---

Austin, Te.
1970..:
1971

...

- :

--,- -,-,-

-----

56, 426
55, 570

83, 121
82. 559

74. 021
75, 654

105,598
100, 316

54,662
55,565

2, 004
2. 157

25, 972
29. 172

46.805
49, 179

0
1,664

2, 875
6.381

3.6
3.8

31.2
35.3

63 2
65.0

0
1.6

5.3
11,4

68
67

108
108

98
97

150
154

73
72

100.0
100. 0

99.1
98. 2

100.0
100.0

100.0
100.0

98.6
100.0

Baltimore City, Md.'
192, 458 55, 462 28.8 218 100.0
190, 735 56, 597 29.7 218 100.0

Baltimore County, Md.:,
1970.. 132, 942 71, 621 53.9 118 98.9
1971 . .. . _ . , . , .... . 134, 313 74, 272 55.3 181 98.6

Birmingham, Ala
1970. 61, 994 0 0 95 100.0

59,907 0 0 93 100.0
Boston Miss.

93,791 2,598 2.8 201 98.5
1971 86,214 3,032 3,5 186 91.6

Brevard County, Fla. (Titssville):-
... ... , .... .......... - 61,085 21,088 34,5 67 98.5

1971 61, 979 20, 462 33.0 68 100.0
Broward County, Fla. (Fort Lauderdale):

1970 ..... .... ................ .... .... 117,324 28,299 24.1 124 98.4
1971 - .. ........ 122, 376 40, 799 33.3 141 100.0

Buffalo, N.Y
1970- ... : .. .... . .... 70,305 11,631 16.5 95 100.0
1971 68, 217 1 :, 571 21.4 99 100, 0

Caddo Parish, La. (Shreveport):
1970 :: : 2 53,866 12,685 23.5 78 100.0
1971. . 53,420 14,210 26.6 80 100.0

Charleston S.C.:,
1970. - - 57,410 24,834 43.3 84 100.0
1971

CharlotteMecklenburg County, N.C.:
56,367 25,780 45.7 83 98.8

1970 82,507 46,076 55.8 108 99.1
1971 80, 488 46, 849 58.2 105 97. 2

Chatham County, Ga. (Savannah)
1970 . . ..... 40,297 13, 749 34,1 61 98.4_

1971 . 37, 712 19, 378 51.3 61 100.0

Thin rovision of 'rabic III/IV B provides prpriously unavailablp pupil transportation
data for 23 districts.



TABLE 111/1V-B.-100 LARGEST (1970) SCHOOL DISTRICTS PUPILS TRANSPORTED AT PUBLIC EXPENSE
(FALL 1970 AND 1971 UNEDITED DATA)-Continued

(See code and footnotes on first page)

A B C

Total pupils
in schools

which
answered the

transportation
question

Pupils transported

Number Percent of A

Number and percent of
schools which answered

the transportation
question

Number Percent

Chicar III.

1911 _
Cincinnati,-tiliio:

1970 ------------ -- ------
1971 _ _ _ ...

Clark County, Nev. (Las Vegas):

Cleveland, Ohio:

1971
Cobb County, Ga. (Marietta):

1970 ...
Columbui,-(11110:

1970- - ------- --- ----------

Compton, Cal.(

1971_ - - . -----
Corpus Christi, fix..

1971 - - - , - .-, ---- .- - ---,,- - - -:- - - -.- -
Dade County, Fla. (Miami):

1970 _
1971.

Dallas, Tex.
1970_::

Dayton, Ohio
1910---,-

, , ,

, ,
11997710: - ._ .. . . . . ,.., - -. - - .

DeKalb County, Ga (Decaturi:
1970_ _,

Denv1e9r7,1Colo.:
1970._ - --

Des M19o7i1nes, Iowa. --'

Detroit,
011M:iih...:- - - - -- ' ' ---

1970..:- . - -
1971. - ,

Duval County, Fla. (lacksonville):

1971 - - _ - . . .. . . - ---- , ...
East Baton Rouge Parish, La :

1970
1971 .

El Paso, Tex.
1970 ..... . ..
1971

Escambia County, Fla. (Pensacola):
1970.. ... .

Fai. ,x County, Va. (bisirict of Columbia area):

1971 As..
Flint, Mich.

1970--
1971.-

Fort Wayne, Ind.:,
1970.: ,
1971... .

Fnrt Worth, Tex.r
1970........ . -
1971.... ..

Fresno Calif.:
19h0___ .. .... . ...
1971... . .

Garden Grove, Calif.:
1970_, ., ..... ...... .

577,679
572, 659

84,199
81,113

73, 822
73,745

153, 619
145, 806

44, 424
45, 661

109, 329
106,339

40, 364
34, 202

45, 809
- 45, 900

236, 533
241,841

151,142
156,394

56,609
55, 041

85,570
88,012

91,928
94,808

45, 375
41, 392

284, 396
263, 206

122, 493
117,576

63, 044
63, 239

58, 313
56, 252

46, 987
43, 350

132, 803

45, 659
36,568

43,400
41, 956

87,673
81,935

57, 508
55,783

49, 818
51,311

4,608
2,808

4,889
4,507

12, 830
14,718

3, 156
3, 514

33,166
33, 403

6, 418
8,626

3, 870
3, 312

628
838

31, 288
36,514

1249,, 001854791

3,552

38,453
47,373

14,153
14,354

4, 931
4, 886

17, 312
14,985

35, 963
42,651

25, 898
28, 548

4,737
4, 024

23, 430
23, 386

85, 252

2, 092
518

7, 971
8, 946

2,979
6,861

6, 473
6,801

9,681
8,364

.8
.5

5 -8
5 5

17.4
19.9

2. 1
2.4

16.0
73. 1

5.9
8.1

9.6
9.6

1.4
1.8

13.2
15.0

3.2
7.7

6.4
7. 2

44.9
53 -P

15.1
15.0

10.9
11. 8

6. 1
5.6

29. 4
36.2

41.1
45.1

8.1
7.1

49.9
53.9

64. 2

4.6
1. 4

18.4
21.3

3.4
8 -3

11.3
12.1

19.4
16.3

630
649

109
107

91
93

189
184

56
56

169
168

42
36

62
64

229
234

176
179

69
69

104
111

121
120

83
77

334
311

138
133

100
98

57
52

70
64

161

56
48

58
57

115
112

77
75

64
66

100.0
99.5

100.0
99.1

100.0
100.0

100.0
97.4

96_6
100.0

HA 0
96.6

100. 0
90.0

98. 4
100. 0

99. 1
98.7

97.2
97.8

1100°0. 0°

95.4
100.0

100.0
100.0

100.0
93. 9

100.0
94.8

100.0
100.0

98.0
95.1

91.9
85.2

100.0
91.4

99.4

No. 0
88.9

100.0
95.0

99,1
99.1

100.0
100,0

94.1
98.5
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TABLE 111/1V-B --100 LARGEST (1970) SCHDDL DISTRICTS PUPILS TRANSPORTED AT PUBLIC EXPENSE
(FALL 1970 AND 1971 UNEDITED DATA)-Continued

(See code and footnotes on first page)

A 8 C

Total pupils
in schools Number and percent of

which schools which answered
answered the the transportation
transportation Pupils transported question

question -
Number Percentof A Number Percent

Gary, Ind
1970- .... : :- . . : . : . , :: . , .
1971 ............. ..... ,,.... -

Granite, Utah (Salt Lake City):

1971 ili --::: ... : : :

46,036
43,703

62,767
:::, ::: :

2,250
2,912

II, 924
::: -...:

4.9
6 -6

19. 0
:-_, ,

51
45

73
:::

98.1
93.9

100. 0
-_-_,::::

Greenville County, S.C.:- .:-
1970. .:: : .:::- Zr, , Z:: , ,,
1971

57, 222
57, 160

23, 358
23, 977

40.8
41. 9

103
88

100.0
98. 9Hillsborough County, Fla. (Tampa):

1970 - 101, 211 28, 698 28 4 122 94.61971 100,756 47, 969 47. 6 124 99. 2Houston, Tex.:
1970 . ::.:. : :-: ,: . ::::: ::: 206, 718 9, 162 4. 4 203 88. 31971 . : ::: :: ::::: , 218, 401 15, 202 6.9 219 96.9Indianapolis, Ind.:
1970 ::-.. .... ::: . ::: : . : 104, 631 9, 143 8.7 122 99. 21971 - - - - - 102, 306 7, 802 7.6 121 99.2Jefferson County, Ala. (Birmingham area):
1970 . -. ::. -, : ._- -: :-- ...: -_ -'__ IR 112 IR IR IR1971 54,161 30,713 56.7 76 96.2Jefferson County, Colo. (Lakewood):
I ... ::-, -, ,,-- ...: ..,. .... ... ... .. -.. 67,292 22,037 32.7 93 98.9
1971 NS ..... -- - - - - - ---- .... --, .. ... , ., - -,-.... -,---_, - - - -, .. . --,,, _- - ...,:. - ..---.-:. ......... - -,-_-:-, - -Jefferson County, Ky. (Louisville):

93, 454 54, 413 58 2 94 100.01971
.- 95, 660 57, 559 60 1 98 100.0Jefferson Parish, La. (Gretna)^

1970 -
= - =.- =

61,538 41,880 68.1 73 96.1.. -1911 59. 628 43, 691 73.2 73 96. 1
Kanawha County, W. Va. (Charleston):

1970
--1971 .. :: : : .

52. 888
52,617

27,692
27, 138

52.4
51.5

130
127

100 0
100. 0-

Kansas City, Mo.:-
67,467 9.543 14.1 94 94 9

1971 68, 335 10, 813 15.8 99 100.0Long Beach,
69, 921 2, MO 4. 0 79 100. 0

1971 : : ::: : ::::: 69, 205 3,10: 4. 4 79 100.0Los Angeles, Calif.:-
1970 : :::::. ,: : :: : ::- : 634, 281 32, 539 5. 1 577 99.0==

573,641 33, 040 5. 7 522 89. 2
Louisville, ky....

1970 ::,-, :::,, ::: ,:::: ::, 52, 372 460 .9 67 98. 5
50, 440 503 .9 67 100. 0

Memphis,
147,708 2, 040 1.4 156 98. 7

1971 . ... .... ... .. 130, 329 1,655 1.3 145 90.1
Milwaukee, Wis.t,1970--, - 132,349 8, 256 6.2 157 100. 0. ...... ......... .

1971 128,441 7, 817 6. 0 153 97. 5
Minneapolis, Minn.:-

1971
Mobile Coumty, Ala.:*

: . : :

66,938
65, 201 4 3; 6 15965

4. 7
7,2

118
122

110000.. 00

1970 69,791 18,147 26.0 83 100.01971 ...... -
County, Md -sMontgomery

66, 593 26, 285 39. 5 82 -100.0

124, 380 51, 424 41. 3 186 99. 5

Mount Diablo, Calif.
48, 395 10, 491 21, 7 59 100.0

1971 .................................. ... _ . .. -M

42. 010 10, 580 25. 2 67 100. 0
1971 - 40, 224 14, 916 37.0 66 98. 5

Nashvillerlavidson County, Tenn.'
95,313 32,574 34.2 141 100.0

1971 ...... ....... ":"="
88,190 43,132 48.9 136 100.0

New York, N.Y.

1971
1,140, 359
1, 055, 230

273,825
279,826

24.0
26.5

925
1,002

100.0
93.2

Newark, N.J.
3970 78, 456 3, 214 4. 1 91 100.0
1971 75,012 4,461 5.9 90 96.8
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TABLE 111/1V-B.-100 LARGEST (1970) SCHOOL DISTRICTS PUPILS TRANSPORTED AT PUBLIC EXPENSE
(FALL 1970 AND 1971 UNEDITED DATA)-Continued

[See code and footnotes on first page)

A

Total pupils
in schools

which
answered the

transportation
question

B

Pupils transported

Number Percent or A

C

Number and percent of
schools which answered

the transportation
question

Number Percent

Norfolk, Va.:
1970
1971.

Oakland, Calif.:,
1970-- ... , . . --,:- --------------------- ---- --------
1971 - -

Oklahoma City, Okla.:,

1971 . .. .

Omaha, Nebr :,
...

1971
Orange County, Fla. (Orlando):

1970 - ._
1971

Orleans Parish, La. (New Orleans)

1971 . . . .
Palm Beach County, Fla.:

1971-- "":: :::.-.- -...::: , ::: :::
Philadelphia, Pa.:,

1970..... - - ---, ----- - :- ------------------- - -,,,. -
1971 _. _ , ____. .._

Pinellas County, Ha. (Clearwater)
1970..-= :::: :::: ::::: : ::: : .:-:-:. -
1971-- - --- -:-: ----- ---- :- -:-:-: ------- ----- .,,,-

Pittsburgh, Pa.:
1970-, -- , ---- -- :-, -- , ---- ----- - - - .:-:--
1971 - . _ .

Polk County, Fla (Bartow)
1970.. -- , --- ------- - , --- ,,,:". -:".--.,:-,.., -,,:-..
19/1-r- - ----------------------- --- , ---------

Po rtland, Ore g.:

1971 __ _ . _

Prince Georges County, Md. (District of Co umbra
area).

1970
1971

Richmond, Calif.:,
1970

Richmond, ii/i :,
1970 <7. 7.:, 1",' Z . . :
1971

Rochester, N.Y.:
1970 ::: : , : -:::, 7-:
1971... ----- ----- ---- --- --- ---- - - -- ...,...

Rockford, Ill.:
1970 :.-:

1971- . -------- ,:-,-.--- -:--.:", -- -- ,--:- -,-,---- -
Sacramento, Calif.

1970.-- -.:- - .:-:-:. --------- --- -- , ---- :.--, - -,----
1971.. -- -, ":. .:: 1 ,... :::-....

San Antonio, Tex.:

1971 -:: ::::: . , : ::: :-
San Diego, Calif.:

1970 : : : : ..
1971

.

San Francisco, Calif.:
1970.. -- ---- -- ----- --- .,,,. - , ..................
1971 _ _ . __.

San Juan, Calif. (Carmichael):
1970 . .. ... --, .... ,,,, ,,,
1971 NS.. : : __

Seattle Wash.:

1971 .. __ . _._

Shawnee Mission, Kans. (Kansas City area):
1970 .... -...-,..- ........... , .................... - -:-:--, -..
1971 x

'52,605
49,693

IR
65,174

69,667
69,130

62,684
62,458

82,750

106,269
108,947

66,009
65, 038

279,829
N A

85,117
86,878

73,481
68,335

54,380
55,343

76,206
76,462

160,897
162,828

41,492
41,390

47,988
44,989

45,500
44,152

34,126
42,131

52,218
49,085

77,253
74,955

128,783
126,783

89,808
79,095

50, 045

IR

44,831
39,308

703
637

IR
1,528

12,465
14,690

782
1,064

31,010.

6,696
8, 288

19,321
25,920

18,496
-- - - - - - -.

34,183
36,332

9, 242
9,809

22,719
24,483

6, 619
6,558

72,740
76,155

4,213
4,538

7,676

17,688

8,263
13,425

3,847
3,352

3,181
I, 521

2,270
3,367

2,577
3,172

6,662
21, 436

21, 355

IR

4, 074
4,313

1.3
1.2

IR
2.3

17.9
21.2

1.2
1.7

IR
37.4

6.3
7.6

29.3
39.9

6.6
:: --:. ::":

40.2
41.8

12.6
14.4

41.8
44.2

8.7
9.1

45.2
46.7

10.2
10.9

16.0
39.3

18.2
30.4

11.3
7.9

6.1
3.0

2.9
4.4

2.0
2.5

7.4
27.1

42.7

IR

9.1
10.9

70
71

IR
97

112
112

96
94

IR
93

138
141

92
83

275
:. ::::

112
114

115
112

87
88

122
119

227
232

61
61

83
83

56
59

57
71

78
75

97
100

155
154

163
159

71

IR

64
62

97.2
98.6

IR
96.0

99.1
100.0

99.0
95.9

IR
97.9

97.9
99.3

98.9
98.8

100.0
-::.

100.0
100.0

100.0
97.4

100.0
100.0

100.0
99.2

100.0
100.0

100.0
100.0

100.0
100.0

100.0
100.0

78.1
100.0

100.0
98.7

100.0
100.0

100.0
98.1

99.4
96.4

91.0....
IR

98. 5
95.4
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TABLE III/IV B - -100 LARGEST (1970) SCHOOL DISTRICTS PUPILS TRANSPORTED AT PUBLIC EXPENSE (FALL
1970 AND 1971 UNEDITED DATA)-Continued

[see code and fmtnotes on first Pagel

A B C

Total pupils
in schools Number and percent of

Ahich schools Ahich ansAered
ansAered the the transportation

transportation Pupils transported question
question

Number Percent of A Number Percent

Spring Branch, Tex. (Houston area):
1970 .. . ..................... ...... . ...... 38,749 22,123 58 6 29 93.51971 NS . ___ , . _ . , . -,_

St. Louis, Mo....
___,_.

1970...-.,,..,.,..........,,,, ....
1971 .. .._ _ ....... .... .

_
111,233
107.356

3,349
4,129

3.0
3.8

179
175

99.4
99.4St. Paul. Minn ,

49, 732 3,141 6.3 82 1M. 0
49, 082 2,874 5.8 83 96. 5Toledo. Oh.io,

1970--- . .. ... .. 61,699 7,738 12.5 74 100 0
1971 62,342 8,340 13.3 73 98.6Tucson , Ariz.:,
1970. ..... ... . .. ... , .. ...... 57.263 7,468 '3.0 82 97.6
1971 61, 837 9, 032 ,4.6 88 100.0Tulsa. Okla.:,
1910 :- 77, 822 6.716 8.6 108 100.01971. .... . , .. .. .. ... 74, 349 9.354 12.6 105 98.1Virginia Beath, Va.:,
1910 ...... ..... : . 45, 245 41.525 91.8 47 100.0
1971 .... , ....... - ... 46, 802 42, 071 89.8 47 100.0

Washington, D.C.:,
1970 ..... ... ...... .. ............ 139.21a 6,458 4.6 192 96.0

128.087 1, 305 1.0 180 93.3
Wichita.

....... ..... ..... ...... 63.811 15.108 23.7 113 100.0
1971-, ... .. ..... .. . .. . .. ,- 59,868 16,317 27.2 107 100.0

Winston-Salem Forsyth County, NZ.:
1970.. -._,.. ....
1971

49, 514
47, 516

23, 440
32,194

47.3
67.6

67
66

100. 0
98.5

Chairman CELLEn. Our first. witness this morning is Dr. Michael
Bakalis, Illinois superintendent of public instruction, Chicago, Ill.

STATEMENT OF DR. MICHAEL BAKALIS, ILLINOIS SUPERINTEND-
ENT OF PUBLIC INSTRUCTION, CHICAGO, ILL., ACCOMPANIED BY
ROBERT A. LYONS, DIRECTOR, DEPARTMENT OF EQUAL EDU-
CATION OPPORTUNITY, SUPERINTENDENT'S OFFICE; AND
EMMETT SLINGSBY, ASSISTANT SUPERINTENDENT OF PUBLIC
INSTRUCTION

Mr. BAKALTS. Mr. Chairman and representatives, thank you for the
opportunity to appear before you in consideration of the House Joint
Resolution No. 620.

To my left is Mr. Emmett Slingsby, assistant superintendent of
public instruction of the Stateof Illinois.

On my right, Mr. Robert Lyons. director of equal educational op-
portunity section of the superintendent of public 'instruction.

On May 17, 1954, nine men sitting in the Chamber, that is the
Supreme Court, asked the rhetorical question :

Does segregation of children in public schools solely on the basis of race, even
though the physical factors may be equal, deprive the children of the minority
group of equal educational opportunities?
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The High Court's answer was clear and unmistakable:
"We believe that it does."
Yet, 18 years later, separaf on of children in public schools is still

an educational and social. fact of life in this country. Not only is school
desegregation not widespread, but neither is the busing of students to
achieve it.

Of the roughly 18,000 school districts in this country, school busing
for the purpose of desegregation has taken place in 1,4-45 districts
across the Nation, either under court order or under the U.S. Civil
Rights Actin other words, in about 8 percent of the school districts
in this country. (Office of Civil Righis, Department of Health, Edu-
cation, and Welfare, 1972.)

The Supreme Court, since the Brown decision, has not deviated in
the slightest degree from its holding and the constitutional under-
pinnings in that case. Subsequent Federal court decisions have further
amplified that holding.

Undoubtedly some progress in equalizing educational opportunity
has been made sin .e 1954, but tnat progress cannot begin to weigh in
'he same scale with the extensive segregation that stubbornly persists

school districts throughout country.
The evidence of t;te effects of segregation can vo longer be disputed

n. ignored. The systematic separation of minority uoldren from others
of similar age and qualifications is capable of guy...citing a feeling of
inferioritya feeling, the Supreme Court lv noted, "That may
affect their hearts and minds in a way unlike'y ever to be undone."

We now kn..w conclusively that as a 3',.!Si of segr:,..7rtion, the mo-
tivation of minority children to learn may diminis:i; 'Ihir self -weem
and self-concept n..ly be irrel.arlbly damaged, if not destroyed; and
their educational and mental development severely handicapped. And
we know for a certainty that for too many minority children, denial
of equal educational opportunities impairs their access and contribu-
tions to the American mainstream. One need only to consider the
alarming dropout rate among blacl. students attending all black
schools.

A resistant racism debilitates even the curriculum and day-to-day
operations of many of our schools. The bstory and language of mi-
rority children are ignored and even dep. -a. xi. Teachers assigned to
segregated schools ate frequently the least prepared, the least experi-
enced, and the least. paid.

And these conditions are exacerbated further by the inequitable
distribution of educational resources. not only between school districts,
but sometimes between schools in the same districta practice which
almost invariably penalizes schools attended principally by poor and
minority children.

Finally, a high price is paid by any child, be he white or black,
who goes through his entire school career without eve: meeting a
child or teacher of another racial or ethnic background, or learning
to value the enriching potential that culture holds for his own edu-
cation.

Segregated schools can r rly serve to nurture prejudicial attitudes
among the young and to divide ,s further as a people. A child ti,ho



has been so isolated througlio-' his formative years is being education-ally deprived.
The subject of using busing to help achieve racial desegregation of

public schools is so complicated it seems to defy simple discussion.
However, I would like to approach this subject in terms of four basic
concepts. They are :

One, busing some children to school is absolutely essential to effi-
ciently and economically achieving equal educational opportunity for
children of all races and economic groups in almost all parts o; theNation.

Two, some busing of students is also essential to moving toward
eq 1al educational opportunity for minority-group children, and to
creating an appreciation of diversity among all American children.

Three, busing should be used to achieve racial desegregation of pub-
lic schools in such a manner that no children are transported to a school
that is significantly more dangerous or violence-prone, or signif
more dominated by students from lower-income households, or den^rvi-
strably inferior educationally than the area in which those chil (iilive.

Four, school desegregation should be studied in terms of the metro-
politan areawide proposals, not just in central citiesregardless of the
e.:isting structure of school districts.

i he first concept is that busing some children to school is absolutely
essential to achieving equal educational opportunity for children ofall races and economic groups in almost all parts of the Nation.

For decades, educational authorities across the Nation have pro.
moted a policy of consolidating tiny rural school districts, and small
suburban districts, into larger districts to gain economies of scale ineducation.

It wasand continues to bethe busing of children that all ws usto shift from the one-room, one-teacher rural schoolhouse with its ter-
ribly limited educational contents to large modern schools with varied
subjects, from Russian to calculus to special classes for handicappedchildr n.

For example, in Illinois in the last 20 years, pupil transportation
for the purpose of consolidation has grown from 1,400 (out of some
8,000) districts busing 170,000 students in 1950 to 1,000 (of 1,140 dis-
tricts) which bus 700,000 students in 1971.

So we surely cannot be opposed to busing itself in principleespe-
cially since, nationally, almost half our children use it every day to
reach school. The general quality of American schools would deterio-
rate markedly if busing, to create more equal educational opportunities
were to be prohibited.

The second idea is that some busing of students is also essential to
moving toward equal educational opportunity for minority-group chil-dren, and to creating au appreciation of diversity among all American
children that is vital to the long= survival of our democratic society.

Busing children to achieve race-related educational purposesand
ignoring the concept of the nc zhborhood school in doing sois hardly
new.

For several decades, both white and black students were -::::.tnsively
bused right past schools near their homes in the Se-,th in order to
maintain racial segregation in public schools.
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In fact, in some southern districts, desegregation actually led to a
reduction in the total mileage of busing as compared to segregated
arrangements.

But some busing must be used to achieve a greater mixture of white
minority-group students in public schools than would occur without
it if equal educational opportunity is to be anything but an empty
slogan.

Housing patterns are strongly segregated by race, especially in
large northern urban areas where a great many American blacks live.
Consequently, exclusive use of the neighborhood school might result
;n relatively little physical coattendance of whites and blacks at the
same schools, except along the boundary lines between mainly white
and mainly minority-group neighborhoods.

Yet, the evidence is overwhelming that segregation of American
studeo:s into mainly black and mainly white public schools is not
going to produce equality of educational opportunity.

This is true regardless of whether we are talking about de jure or
de facto segregation. My admittingeven assertingthis truth does
not mean I believe there can be no such thing as a high-quality r'1.-
black school. There can be and, in some places there may be now.

But there are three fundamental reasobs why even de facto segre-
gation by race will normally result in inferior educational opportuni-
ties for black and other minority group students.

First, history proves decisively that white schools almost invariably
wind up with the best teachers, the best equipment, and the most money
in segregated school systems. The causes may range from union senior-
ity rules to blatant racism: but whatever they are, they operate with
amazing consistency throughout the Nation.

Also, I do not believe any proposed reforms of a purely financial
nature will ever change this outcome. B. J. Chandler, dean of the
school of eaucation at Northwestern University, has noted that, the-
oretically, if we would start putting more money into ghetto schools,
they would, so to speak. be equalized.

But that hasn't happened, despite the expenditure of considerable
dollars in compensatory progra-is. And it's not going to happen. The
influential people who make the decisions will still see to it that the
schools in their areas get an unfair share of the total resources * * *
the only way to correct this is to get a mix in student population.

For one thing, this will put pressure on the decisionmakers who
then will know that they cannot deprive the children of others with-
0.:t, at the same time, depriving their own children.

Second, there is impressivethough not yet absolutely conclusive.
evidence that social-class integration in a school with midOe-class
children in the majority produces better educational results than domi-
nance by lower income children. Yet, the proportion of blacks in the
United States who are poor is more than three times as high as the
proportion of whites who are poorabout 31.1 percent versus 9.5 per-
cent, in 1969.

Therefore, arranging schools so that most blacks attend schools
mainly with other blacks greatly reduces the chances that black chil-
dren will be, going to schools in which middle-class childrenwhite or
bl, ?,kpredominate.
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Such arrangements also increase the chances that Inost whites will,
in fact, attend schools in which such middle-class predominance exists.
This increases the already-existing "gap" in educational quality be-
tween the poorer blacks and the more affluent whites. Hence, it be-
comes harder for black children to escape from poverty through
acquisition of quality. education.

Third, I believe it is imperative that '31ack and white children learn
to live with each other, to respect each other's personal abilities and
viewpoints, and to understand each other, through direct daily inter-
action in public schools.

I do not think our democracy can achie.-e anywhere near its full
potential unless this occurs to a significant degree e;ery day in areas
where both black and white adults must share in political and eco-
nomic responsibilities.

The failure of adults, black and white, to interr.ct in ways that pro-
vided equal opportunities in the past has partly occurred through
ignorance in both groups about the values, ideas, desires, and capabil-
ities of other adults of different races.

We have made a great start toward overcoming this heritage of
mutual ignorance during the past two decades.

Y if we now prohibit a key tool in this effortbusing to attain
some racial mixture of students in schoolsfrom being used, it will
be a tragic step backwards. It will help preserve the racial hostilities
and misunderstandings now frozen into our residential segregation
patterns.

Traditionally, American schools have educated children from di-
verse backgrounds under one classroom roof successfully. This is not
a new task our schools are being asked to perform.

But one of the effects or racially isolated schooling for Negroes is
the reduction of their adult occupational and economic achievement.
Negro adults who attended segregated schools P re less likely to hold
white-collar jobs or to have substantial incomes than those who at-
tended desegregated schools (U.S. Commission on Civil Rights).

Among the factors which inhibit residential desegregation is the
low-income levels of most Negroes; even if there were effective fair
housing laws, only a small proportion of urban negroes could afford
the housing open to their occupancy.

Therefcre, given existing Negro income levels. thrz, -Tho say that
integrated schools should wait on integrated housing effect:vely ad-
vocate the insiutenance of existing patterns of segregatiG. in b :th
housing and sell,- lls.

It is obvious to the most naive observer that the current hue and
cry against, busing is not directed against transporting children to
school in large motor vehicles. Nor. h. my opinion, is it a passionate
desire to preserve the so-called neighborhood schools.

As I mentioned earlier, both busing and avoidance of the neigh-
borhood school were accepted, by many of the same people who now
bitterly oppose them, when those tools were used to preserve racial
segregation, rather than reduce it.

Why then, is busing so strongly opposed? Insofar as the answer is
sheer racism, a blatant rejection of any contact between children of
different racial groups, it must be denied Any legitimate standing in
the shaping of public policy. But I believ. there are other far more
legitimate ..concerns.
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In my opinion, the greatest fears among those parents who op-
pose busing concern the possibility that their children will be trans-
ported from areas that the parents regard as safe and sheltering to
distant areas that they regard as significantly more dangerous and
threatening to both the safety and the values of their children.

These fears are strongest among many middle-class parents,
mainlybut mat exclusivelywhite. They believe busing to achieve
racial desegregation might result in their children attending schools in
poverty areas where a majority of children would be from low-income
black households. These parents have been led to believe by the media
and experiences of persons they know that condition; in such schools
are far less desirable than conditions in schools located in their own
neighborhoods.

Chairman CELLER. Your statement is very long. It is almost 26 pages.
I wonder if you could epitomize the balance of your statement. We

have many witnesses this morning. I don't like to cut you off, but if you
can epitomize we would be most appreciative.

(The balance of Dr. Bakalis' statement follows :1
They have heard tales of much higher levels of violence in such poverty

schools. preValent access to and use of hard drugs. gang extortion of money from
little children, physical attacks upon teachers, need for police stationed in s^hool
halls, disrupted classzooms, gang murders of young men and boys, and other
deafly uncesirable unditions. I believe no reasonable parents would want their
children to experienc.' such condition.; if they could avoid it.

I (1.3 not wish to exaggerate the moral rectitude of the middle-class, or the
deficiencies ( F the poor. Nor am I attempting to attribute virtue to the former or
blame to th latter, l articnlarly since the environment in poverty areas is diffi-
cult for their residents to influence or improve. In fact, it is created in part by
the thoroughness with which the middle-class has excluded poor people from its
own neighborhoods. Nevertheless. whatever the causes of the disparity in con-
(lidot s between the roughest poverty-area schools and typical middle-class neigh-
borhood schools, that disparity certainly exists. Furthermore, it is clearly per-
ceived by middle-class parents everywhere.

Under these circumstances. I believe those parents have a right to be con-
cerned about the potential efteets of school busing policies that a'm at racial
desegregation, but pay no attention to the co "4itious I have just c1,-.),eribed, or to
their potential consequences.

Achieving equal educational opportunity through racial desegregation is a
vital objective of public schools in our democracy. But it is not the only objective
of our schools. An equally central objective is including in children basic values
that respect personal relationships among people without violence that esvhen-
tne use of addict' ! narcotics, and that protect the safety and property of others.
It is just as wrong for public policies to ignore the second objective while pursuing
racial desegregation, as it was for public policies to ignore racial desegreg .tion
while pursuing this Aecond objective.

All this leads up to the third concept. :n my opinion, busing should be used to
achieve racial desegregation of public schools, but in such a manner that no
chiidren are transported to a school that is significantly more dangerous or vio-
lence- prone, or significantly more dominated by students from lower-income house-
holds, or demonstrably inferior educationally, than the area in which those chi'.
drep live. this principle sl.ould be given very heavy weight hi designing specific
busing and other schemes to achieve racial desegregation, by both courts and ad-
ministrators. If this were 'done effectively, I believe the basis for much of the
current bitter opposition to busing to achieve racial desegregation would be re-
moved, or at least ameliorated.

I fully recognize that this principle has significant drawbacks. For one thing,
I have no good ideas about how to give it legal standing equivalent to the princi-
ples that have emerged from the long series of court cases underlying racial
llosegret-ation of public schools. Seems?, putting this principle into effect requires
meamin 7 concept.; that are not en.y to define or measure. Examples are what
"signif ugly more dangerous" means, or how "violence-prone" n school or a
neigh!), ,od is, (,* how educational inferiority is measured. Yet we can hardly
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draw back from doing things that are urgently desirable because they are difficult,
or we would not be pursuing equal educational opportunity in the first place.

Third, some may say, "if these so-called violence-prone and inferior schools are
good enough for the poor, now, why shouldn't they be good enough for the middle-
class too? Why should we "protect" one group from a school to which we send
another group? That is a double standard !"

My answer is that these schools are not good enough for the poor nonor for
anyone else., We would like to be able to send everyone I much better schools. So
we should arrange busing and other devicesincluding fairer distribution of
funds--to make these bad schools better.

But most experience shows that busing some middle-class students into very
low-income schools where children from poor homes remain the majority does not
noticeably improve the quality of those schools. In such case, all that busing does,
is reduce the quality of the educational experiences of the middle-class children.
That not only results in a net loss in those schools. but also tremendously antag-
onizes middle-class parentsfor very understandable reasons.

But I would suggest that the alarm and concern over increased violence in a
desegregated school is Largely unjustified. In Pasadena, California. desegregated
by a court order, according to Superintendent Hornbeck ; in 1971, school dis-
ruption in Pasadena is the lowest in the last 5-6 years.

In Pontiac, Mich, despite strong opposition at the onset of desegregation, stu-
dent disorder declined to negligible proportions, according to the director of
pupil services in that school district. In fact, by mid-year, average incidents were
below previous years, and parents report that improvements are now being made
is formerly all-black schools in Pontiac for the first time.

Dean Chandler has suggested that a high level of student conflict in schools
is not necessarily the result of student diversity, for some of the greatest difficul-
ties of tihs type have arisen in high schools in this country where students were
quite similar. Other factors are involved, such as the slowness of educational
change and increased levels of aspiration.

Yet middle-class parents form an overwhelming majority in this Nation. If
we greatly antagonize them on this issue, by ignoring their legitimate concern
for their children, they have the potential political power to undermine truly
effective use of busing to achieve desegregation. That is demonstrated by the
current premature to prohibit use of busing to improve racial equality in education.
I believe it is far better to avoid this disastrous outcome by paying attention to
the legitimate concerns of middle-class parents. After all, they simply want their
children to enjoy the fruits of the social and economic status they have worked
so hard to attain. Let us help them achieve that goal and aL the same time use
busing and other techniques to enable poor children to enjoy middle-class educa-
tional conditions, too. Equalizing upwards is a better basic policy than equalizing
downwards in most situationsand this is one of them.

This implies ti at there would to more busing of students out of low-income
areas into middle-class ones than the reverse. In tact. the best scheme in some
cities might be to close these inferior schools altogether and bus their students to
other schools. Since blacks and other minority groups in central cities are much
poorer than whites, use of this principle may often mean predominance of so-
called "one-way" busing of blacks. with whites mainly staying where they are. I
do not regard that as desirable, but I regard it as far more desirable than arousing
such hostility towards busing for achievement of racial desegregation that we
get a constitutional amendmeht forbidding it, or laws that, in effect. make it im-
possible. It would be far better to recognize the legitimate concerns of middle-
class parents about the same problems that make many low-income parent,
criticize the schools that now serve them.

Admittedly, at this moment, I have no detailed blueprint to accou _dish this
as a practical matter. Yet I would rather propose it as a basic concept and reveal
my ignorance of how to do it, than appear wiser by keeping quite altogether.

The last ideas ce Aral to nchievement of effective desegregation in many large
urban areas is that school desegregation may have to be carried out on a metro-
politzn-area-wide basis. sot just in central cities, regardless of the existing struc-
ture a school districts.

But in view of the fact that this approach to desegregation is one of the greatr t
burdens of administrative activity for any state and with little or no time having
been provided for a systematic research exploration of the various factors
involved, a comprehensive evaimation of this method is needed.

I am mindful, too. that an such study must be more than a retrospective re-
tracing of isolated variables. However, I believe it is especially important in
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large cities with ,redominantly minority-group majorities in their public school
systems to recognize that enforcing "racial balance" or widespread busing to
achieve racial desegregation in those cities without an attendant concern for the
surronding suburbs will simply accelerate the withdrawal of white students and
cause rapid re-segregation in their public schools.

And so I would suggest that before this concept is dismissed as unworthy of
support that means be provided for the states to examine the characteristic
factors that might appear as predictors of achievement in our quest for equal
educational opportunity and social class interaction.

I have spoken at some length to the extent of the problem, but would like now
to consider gone of the implications of the resolution under consideration (H.J.
Res. 620).

By the deliberate omissiOn of any specific provisions for public education, the
U.S. constiution reserved the authority and responsibility for providing a com-
mon school education to the State. Not even by implication does the Federai
constitution treat this authority, and yet voices are now raised in a call for
repeal of a non-existent provision. To propose a constitutionvi amendment aimed
at 8% of the school districts in this country is the height of over-reaction.

The state of Illinois, however, constitutionally and by statute, mandates more
than the provision of public education to its citizens.

While article X of the 1970 Illinois constitution declares that, "a fundamental
goal of the people of the people of the State is the educational development of
all persons to the limits of their capacities", the Illinois general aasembly en-
acted (1963) the Armstrong act which prov;ded, "as soon as practicable, and
from time to time thereafter, the board (of education) shall change or revise
existing (attendance) units or create new units in a manner which will take
into consideration the prevention of segregation and the elimination f separa-
tion of children in public schools because of color, race or nationality."

Dueng pendency of the legislation that year, Rep. Charles Armstrong, author
of the bill, explained that it was "aimed at boards of education which use their
powers to determine school sites and boundary lines so as to circumvent the laws
of Illinois prohibiting segregation in public schools."

'us, in Illinois, the distinctive educational function of State government is
to insure an equitable distribution of educational opportunity to the children of
this state.

As chief State school officer of Illinois, mandated by its electorate to uphold
its constitution and the Armstrong Act. I am concerned by both the language and
intent of H.J. Res. 620. which would remove from the office I hold the authority
and responsibility and traditionally and constitutionally has been that of State
governments.

The constitution of the State of Illinois, the Armstrong Act, the "rules estab-
lishing requirements and procedures for the elimination and prevention of racial
segregation in schools ",, adopted early in my administration, Federal District
Courts and the U.S. Supreme Court do not and have not required the achieve-
ment of an arbitrary racial balance in schools, but rather the elimination of
racial isolation and unequal educational maxi: ities.

Recent court decisions. by their findings of De Jure segregation have. in fact,
required the state to develop a "emedy for an illegal act on the part of school
authorities.

Recogr ezing its responsibilities under the constitution and court rulings, the
State of Illinois has implemented administrative procedures, based on existing
legislation. to reduce and eliminate racial isolation. These rules and procedures
(to not mandate a specific racial balance, but in fact recognize. as did the Supreme
Court, that in some instances it may be necessary and permissable to maintain
all-black schools.

Further, these rules do not demand excessive and unreasonable transportation
of studenb but rather that the school community determine the method of
scho it desegregation that will most effectively meet the requirements of the
rules for that particular school district. Pupil transportation is merely one of the
educational tools that may he utilized in the process of equalizing educational
opportunity.

The rules dr, not say that a school will he considered desegregated only when
it reflects a fixed percentage of minority and majority children. We, believe a
reasonable determinant is that an attendanc- imit reflect within fifteen percent,
plus of Mews. the racial composition of the school district as a whole. This does
not mean that in every instance every school must reflect that fifteen percent
range. These percentage specifications must be mitigated by the constraints of
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economic and administrative feasibility and educational soundness. I would
stress again, that these rules recognize .,omething which others have too oftenforgottenthat our goal is not the ach:evemet of a magic arithmetical per-
centage, but the assurance of an equal educational opportunity for all children.

The soundness and saneness of these rules lie in their flexibility, the generoustime frames, the requirements for community involvement in plan development,
the provisions for judicial review, and various options open to school authorities
for accomplishing desegregation. They do not impose on the entire state one plan
for desegregation. Nor do they advocate a single meth.81 of desegregation. We
recognize, as the Supreme Court has, that "there is no universal answer to the
complex problems of desegregation ; there is obviously no one plan that will dothe job in every case." However, to remove from the list of possible remedies
the option to transport students would be thoroughly debilitatihgto those pro-
grams now in operation, as well as to the Illinois "rules" and would severely
hinder the equalization of educational opportunities.

Based on experiences in Illinois and elsewhere, we knot that desegregation
can succeed. Commitment and leadership on the part of school authorities is, ofcourse, a prerequisiteand I believe that such commitment and leadershipexists in hundreds of our school districts. Iu communities where desegregation
is in effect, white parents have learned that their children do not suffer aca-demically. The performance of white children on standard achievement tests
show that they perform as well as white children in all white schools.

Recent studies have been made of the desegregation via busing in Hartford.
Conn., where inner city children attended suburban schools. A"er two years, thegains of the black children were significant, while the achievement of whitechildren in the receiving schools held up without exception. The black children
"had significantly defferent (and higher) scores on measures of mental ability
and achievement generally." (Mahan. "Changes in Cognitive Style: All Analysisof the Impact of ;Mite Suburban Schools on Inner City Children", 1970)

In Evanston, Ill.. the results of an extensive three year evaluation of their
desegregation program conducted by educational testing service indicate thatbusing has not hurt academic performance Iu fact. students who were trans-ferred and bused to new school/4 showed a higher rate of gain than those
who were not bused. Nor has E% nstou's desegregation program impaired thehigh achievement rate of white pupils who contintusl to average above thenational norm, with no decline evident after three years of desegregation.

Community response to busing in Evanston has been favorable. A questionnaire
sent to a sample of black parents asked for their reactions after four years of
desegregated schools. Almost all parents strobjy favored the educational ex-
perience in desegregated schools. Only a handful felt their children have been
inconvenienced by the exigencies of riding a bus daily to school.

In Berkeley. Oalif.. a community that desegregated smoothly. at the start
of the program (1966 -67) black third graders were reading at a grade level of
2.S years: now they are at 3.1. but white children arc at 4.4 well above the state-
wide average of 3.8.

Equally important is the evidence that poor and minority children who attend
integrated schools perform at a higher acadeie level than their counterparts
who attend segregated schools.

Soon after the 1954 Brown decision, after more than a half century of a
theoretical '`separate- but- equal" not .nal school trolley. many school districts
published achievement test results or Negro and white children. Without excep-
tion, the results showed a large gap between the t This is true of school
systems all over the country.

In a large sample of Negro school children in the southeast, a rem rcher found
that this discrepancy 'n achievement levels had grown when he retested the
sample again in 1905, and that though IQ trends re:fied the same. "the amount
of retardation at the tenth grade level is quite severe." (W. A. Kennedy. et al,
The Standardization of the 19N) Revising of th" SfsindardIlinet Intelligence
Scale on Negro Elementary School Children in the Soithastern United States.
Florida State U..1901)

An HEW report on effects of desegregation on learnig indicated that black
students gained a full year or more in the first year of desegregation, while
their former classmates in the segregated school registered no gala at all. (U.S.
Office of Civil Right HEW. "Afuell Better Than They Expeeted". 1970)

A study of the busing program In Fyeacuse. "sli,wed that the rei.ding achieve-
ment of bums' pupils was signWeantly higher after one year than was that
of a matched comparison group at the predominantly Negro school. even though
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there had been no difference between the groups in reading achievement at
the beginning or the year. The bused pupils in Syracuse achieved a mean growth
(in months) s, fitly more than doable that of the won - bused children.

Because the Brown decision held out a promise of so lunch to so many, some
of the current disillusionment is understandable. When school desegregation has
been in effect for 2-3 years. test results indicate greater gains in the academic
achievement of black students. But, regrettably. the effects of 150 years of isola-
tion in public schools can be remedied overnight. and although gains have
been demonstrated. in many areas. the achievement levels of black children are
still lower than those of white students.

I would suggest that the body of supportive evidence is great and growing
daily as evaluations are made of desegregated school programs that children
of different races can attend the same school without jeopardizing their safety
or academic gains.

Even apart from the academic c.insiderations is the fact that studentsbe
they black or whiteare less likely to adopt racist attitudes in a desegregated
settingand these attitudinal changes repreent the key to mending a racially
polarized society.

But I would respectfully submit that that key will rust with disuse if school
districts in this country are not permitted to utilize the option of pupil trans-
portation.

In conclusion, I would put to you the questionare we so bereft of trust in
the educational system of this nation that we must amend our constitution and
thus render the states incapable of extending freedom of educational opportunity
to all?

I think not. This challeng peculiar to our timethe hopeful spirit of all.
beacons for optimism and confidence not despair and fear. Rather let us at all
times in every way reaffirm our faith in the judgment of our educational enter-
pris and reject H.J. Reso 11-"ion 620.

For, as Judge Robert lierhige observed. "Community resistance to change af-
fords no legal base for perpetuath g segregation."

Dr. BAKAms. Let ire follow through on this one thought and try to
summarize, the rest, if I could. I was talking about the kind of atti-
tudes the parents have in regard to where children would be bused to.

What ne are saying i3 that under these circumstances, I believe those
parents have a right to be concerned about potential effects of school-
busing policies that aim at school desegregation but pay no attention
to ,onditions I have described or to their potential consequences."

Achieving equal educational opportunity through racial desegrega-
tion is a vital objective of public schools in our democracy but it is not
the only objective of our school.

It is just as wrong for public policies to ignore the second objectives
while pursuing racial desegregation, as it, was for public policies to
ignore racial desegregation while pursuing their other objectives.

What. I am saving, Mr. Chairman, is tnat I believe strongly that we
should look at the concerns middle-class parents have; and they are
genuine concerns, I think, in terms of where their children will be
sent. Perhaps we ought. to he thinking in terms of a one-way busing
concept. one-way being that children would be bused, if that is the
desire of a local district, from areas that are significantly of inferior
quality, for whatever reason, to an area more equal in terms of the
kinds of opportunities they have and the quality of education.

I don't, believe it is any longer at, this point in time in history neces-
sary for us to continue to think only of a two-way e,xcha,,ige of
students, which antagonize the legitimate concerns of middle-class
parents, whether they be white or black, about. wher' their children
are going to be educated. I am not one who is opposeti to the whole
concept. of moving children if that is the local desire in one-way
direction rather than in two-way direction.
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That may mea,i closing down schools in the inner city. That may
mean closing them down on the theory they are not suited for black
or white in terms of any kind of educational environment.

The fourth idea I mentioned is that I believe in most urban areas,
school desegregation may have to be carried out on a metropolitan
areawide basis, not just in the central city. But in view of the fact
that this approach to desegregation is one of the greatest burdens of
administutive activity for any State and with little or no time having
been provided for a systematic research exploration of the various
factors involved, a comprehensive evaluation of this method is needed.

Chairman CELLER. Do I understand that one of your suggestions
is to bus the white children and not the black children?

Dr. BAHALIS. No, sir. I said that it certainly may be legitimate for
us to say that the first objective is to equalize educational opportunity.
It is a fact demonstrated in a variety of ways that inferior schools
are to be found very often in inner city schools, which arc most often
predominantly black.

I would certainly not be opposed to us thinking in terms of moving
children, transporting children, if it is a local desire to do so, from
the black area into white areas and not necessarily havinrr to think
of the reverse.

Chairman CELLER. But you would not limit busing to only black
children and exclude white children ?

Dr. BAKALIS. No, sir; I am talking about the quality of the school.
Whether the children who are unfortunate enough to be in it are black,
white, chicano, or American Indian is not the point.

The point is the quality of the school. I think we should consider
the fears, the legitimate fears, that many pc.rents have fliat their
children, if bused in a two-way direction, will be subjected to an in-
ferior school.

After all, we are trying to get. some students out of nose schools
to better ones. The alternative is a massive compensatory educational
program, and I think there is serious doubt whether it has worked or
will continue to work, certainly on the scale which would be needed.

We have in Illinois a set of guidelines for the desegregation of
schools which places the option and 1.irden of ending segregation or.
the local district, and we say to that district you must tell us how.
You must work toward the el iniinath,n of segregation in every, district.

How you do it is up to the local district. The State does not impose
a method of ending segregation in that school.

Mr. McCutiocti. Will the chairman yield ?
Chairman CELLER. Yes.
Mr. McCumoeit. Mr. Chairman, may I ask a question at this time?

Mr. Bakalis. have you km(' any scheme other than "forced busing"
to effectively bring the quality educi.tion which we all desire .o every
student?

Dr. BAKAL18. Yes. I want to make clear that I have consistently
talren a position, as I do here today. that a forced kind of busing is an
unnesirable way to equalize educational opportunity.

Busing is a legitimate and viable tool that should remain available
to school aclministrator. .aid local districts if they :.noose to

Mr. McCumocri. Mr. Chairman, I would like to ask another ques-
tion.
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What are your other plans to equalize educational opportunities in
our country ?

Dr. BAKALIS. We could equalize educational opportunities, I sup-
pose, by equalization of finance which has not come about as yet either
:ationally or statewide. 'We can and we have had magnet schools,
chools that are designed to draw students from a variety of areas to

one central place. You can redraw district boundary lines to allow
this kind of mixing to take place and allow for certain students to be
i n better scl, ools.

We can have new pairings of schools. There are a number of ways
i. which we can bring about the desegregation of schools. Busing cer-
tainly should be one option `hat is left open to the local district.

Mr. McCulakcii. If I might interrupt, it is my sincere hope that
,ou can show its other ways to bring quality education to all. If you
ould reveal to us how we can dismantle our separate and unequal

school systems without busing, which has aroused such opposition, you
will have done a great service.

Dr. BAKALIS. Let me also say, sir, in certain large urban areas,
transportation of students may be perhaps the only one that can work.
Our segregation guidelines in Illinois also recognize the fact that
certain schools may not be able to be desegregated, that they just can't
be for reasons that may be very complicated.

We are not involved in Illinois in arbitrary forced mixing of
people for the sake of mixing people.

Mr. McCuixocii. I am glad to hear you say that. There hits not been
enough exr inination in my opinion of how we in this great Nation can
provide quality education for all of our schoolchildren.

Mr. McCuniv. Will the 1.-,e,itleman yield to me for a question?
Mr. NIcCut.ixicii. I will yield for only one question at this time

because I want to get to the bottom of this problem.
Mr. McCipay. The question I wanted to ask was this.
You have established guidelines published last year which provided

that there should be a racial balance in each school which did not vary
by more than 15 percent from the balance ithin the school district,
and that applied to blacks, American Indians, the Spanish speaking,
and Orientals; is that correct?

Dr. LAKALIS. Our guidelines say. Congressman, tliat we have to have
a staniard by which to judge a district as being segregated or not. I
certainly understand there is no magical number. We thought it would
be reasonable to say that a school district in Illinois is segregated if the
echool does not reflect, within a 15-percent range above or below, the
racial composition of the district as a whole. Our goal is that the dis-
trict should be moving tosard having their schools reflect what the
racial composition of th,3 district as a whole is, within a range of 15
percent up or down.

Mr. McCbonv. Pursuing the question my colleague from Ohio was
asking about othei methods of achieving quality education, you do
supportas in3, colleague from Illinois, Mr. Mikva, and I support--
progiams such as Follow' Theough and Upward Bound, do you not?

Dr 1;nitAms. Certainly.
Mr. Mc,CLoay. Do you feel that greater equality of education is ,oing

to be achieved by integrating children, or through these, programs
which are, in general, directed. primarily to the black disadvantaged
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child ? What troublns me is this: If you are going to bus the black child
to remove him from a segregated school, aren't you making it harder
for these special programs to be effective ? How can yo,, specially treat
the disadvantaged and integrate simultaneously?

How do you feel? Which do you prefer? I fear we must choose one
or the other.

Dr. BASALLT. I think it is both. We need to continue compensatory
programs and special programs.

Mr. McCuorr. Would you bus a black child away from his school
that has a Follow Through Program, in order to desegregate, or would
you prefer to leave the child there for the.advantages of the special
education program?

Dr. BAKALIS. I think the real answer to that is, if I were the black
father of children in the inner city of Chicago, for example, I am not
sure how long I could wait, you see. And the project Follow Through
may or may not work. Headstart may or may not work. We are talking
about human life. We are not going to experiment and say, "It is too
bad it didn't work this time. We will catch it tile next time around."

You are dealing with a child who has one chance and one shot. The
point I am making is that we need to encourage and continue those pro-
grams if we cannot equalize educational opportunity in other ways.

The real way, if you follow that logic, is to make up your mind
Mr. McCuany. You have to make up your mind, don't you I can't

understand your answer of not favoring one over the other.
Dr. 13AKALis. I don't think it is an either-or proposition, sir.
First of all, the schools cannot desegregate society. We can en-

courage and hope that we can move toward desegregation. We still have
to recognize that certain programs, certain children, will remain in
segregated schools.

MCCLORY. You had a 30 day deadline in your rules and regula-
tions for school districts to repot un compliance with your guidelines.
Hat. the city of Chicago complied?

Dr. BAKALIS. The city of Chicago has complied. They asked for an
extension until February 2, that was granted as it was granted to
other districts. They have turned in a report as of February 2. It is
being reviewed by Mr. Lyons and myself and the equal educational
opportunity units.

Chairman CELLER. Are you an elected official ?
Dr. BAK AMIS. I am the last officer to be elected to my office. My office

becomes appointive in 1975.
Chairman CELLER. Are you here representing the educational arm

of the State of Illinois?
Mr. BAK ALTS. Yes, sir.
Chairman CELL R. Mr. Mikva?
Mr. MIKVA. Mr. Chairman, I would like to apologize to Dr. Bakalis,

for being a few minutes late. I would like to inform the chairman and
the other members of the committee that Dr. I3akalis has provided
tremendous leadership in the State with this very knotty problem. I
think the quality of his leadership is reflected in his statement, in
rcsponze to questions of Mr. McCulloch and Mr. McClory, tI"tt there
is no pat answer to this problem.

I think his expression of opposition to House Joint Resolution G20
is based in part on that corwlusion, that it offers a pat answer to he
problem.
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I am glair to hear you say that you disagree. Obviously, none of us
are for taking a child from a good school and putting him in a bad
school, Whether it is by bus, by foot, by oxcart, or by anything else; and
this, of course, is the fear that has generated so much emotionalism
about the busing issue.

I am intrigued by the one-way busing notion except that in our
Chicago area, for instance, where the overwhelming number of schools
in the inner city are not educating children, if you sought any kind of
immediate one-way busing you would not begin to have enough school
facilities anywhere in the State to accommodate those who would be
bused.

What kind of gradualism, what kind of "all deliberate speed" time-
table, do you see that would achieve this ? I think your answer probably
would also shed some light on the question Mr. McClory was asking.

Dr. BAKALIS. That is an important question. I suppose the logic of
what I said was we ought to evacuate all of the schools in inner Chicago
and close them down. Mr. Mikva, that isn't what I am talking about.
I don't have the administrative answers right now, but that doesn't
mean I should be reluctant to talk about possibilities.

I think we ought to make judgments on an individual bas ,. Certain
children can be educated very well where they are. Certain children
will benefit from compensatory education programs, and that should
be encouraged. Other children might benefit more by moving out.

I don't like to go to extreme positions and suggest that everybody
has to do this or everybody has to do that. I think we can find ways
in which to show movement in our State, that we are trying to bring
about equal educational opportunity. We have no timetable in Illinois,
Congressman.

I don't think we can erase 400 years of American history in 2 years
or 20 years. There is no timetable. We don't say to one district, you
must desegregate the schools by next fall or by next spring. Every
district is different. Every district is individual.

We say to some districts, you may not be able to desegregate all of
your sell( lls. We understand that, because an effective desegregation
plan is not one in which the community is up in arms.

If the community can't support it or whites are evacuating, that is
not effective. What does that accomplish? We say the community has
to supply an effective plan that may mean a public education program
for a year before anybody is moved, before anybody has moved any-
where.

Mr. MIKvA. Again, nothing I am about to suggest is a panacea, but
I ask your response to these ideas.

In Illinois, most districts require those who transfer in from out-
side a district to pay tuition. At least that used to be the law. What
would be the response to a program where the State, for instance,
picked up the tuition cost to allow transfer by bus, oxcart, or other-
wise, of students into better schools from poorer schools?

Dr. BAKALIS. I haven't thought of it. I think anything that would
reduce racial segregation that would broaden the base of educational
opportunity, I would be willing to explore and be interested in.

Mr. Mixvn. You mentioned in your statement the experiment of
which most of those who live there are quite proud, but which again
has not afforded a solution to the problem although it has been a long
step forward, as I think you are aware.
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The statistics show clearly that black students are by and large
reading at higher reading levels than when they were going to segre-
gated schools, and white students are not fairing any worse under
busing.

One of the intriguing parts of the busing program in Evanston is
that the previously existing all-black school ras turned into a labora-
tory school in the heart of an all-black neighborhood, and there is a
waiting list for white parents to send their kids on a bus to that school,
the reason, of course, being that it is a superschool. There are more
educational resources being put into that school than into the average
school in Evanston, and it is a great place for bright students. There
are a few similar schools in the city of Chicago. There is a black
school on the south side which is a superschool where children are
admitted by application.

What would be your response to the State, county, or school dis-
trict setting up such superschools, which would achieve both quality
a'id integration in some measure?

Dr. BAKALIS. We are in the process now, Congressman, of estab-
lishing within Illinois what I am calling a quality schools network
that will be a network to begin with, of about 46 schools that will
probably double in a few years throughout the State which will be
pilot, experimental, schools; and one of the things that they will be
concerned with is exactly the kind of idea you are talking about, call-
ing them superschools or whatever you like; we hope they can be ex-
emplary schools that we can show to the rest of the citizens.

Mr. MCCLORY. Will the gentleman yield at that point?
Mr. MIKVA. Sure.
Mr. MCCLORY. The thing I would like to ask is this: If we are going

to desegregate the schools in order to help achieve equality of educa-
tional opportunity, how are w' going to distinguish the pilot schools
and the experimental schools to help the blacks and other minorities
and not require them to be desegregated according to the same ratios
and on the same basis as other schools? And if we did apply different
rules to these special schools, would not that be very unpopular?

Dr. BAKALIS. Maybe I didn't make myself clear. These are not going
to be all-black schools at all. They are going to be throughout the
State of Illinois.

Mr. MCCLORY. They are going to be primarily black?
Mr. MIKVA. If my colleague would yield back, that would be my

next question.
Mr. MCCLORY. They are going to get white students 'hese schools?
Dr. BAKALIS. How can we bring about the highest quality of edu-

cation? In iome parts of the State, there are no blacks to be found
within 500 miles.

Mr. MCCLORY. We don't want to bus the black children from these
special schools or superschools out into the suburbs, do we? We don't
want to do that.





Dr. 13AKALIS. The thrust of what I am saying is that busing is an
option which should remain for local administ, rs and local com-
munities if they want it. I must say, as a former 'fessor of history,
I am deeply disturbed that there is even a consideration of an amend-
ment to the Federal Constitution on an educational issue when the
Constitution and Founding Fathers certainly allowed that function
to remain a State function, and I find it rather disturbing that we are
seeking to amend a power that doesn't exist and has been given to the
States historically.

Mr. MIKVA. I have one last question. Getting back to what has
been called a sitperschool and I don't like that terminology and hope
we can come up with a better descriptionwhat would be your reac-
tion to some kind of managed integration of such a school?

I think my colleague,14. McClory, has been under the impression
thus far that both in Evanston and in Chicago, these schools are pre-
dominantly white. I can conceive though that sometimes in order to
either maintain a sufficient number of black students in the schools or
a sufficient number of white students, depending on the region in which
it is located, you might. have to seek a managed integration.

Dr. BAHALis. What do you mean by managed integration ?
Mr. Mixv.t. Certainly not a quota, but a preference to be given to

students of one race or another in Order to maintain racial balance.
Dr. 13AKALis. Incentive in terms of formula ?
Mr. MIKVA. But nonrigid formula. I don't like the idea of saying a

school should be 50 percent black or 50 percent white. But if a school
is going to be 99 or 98 percent black, it is going to be very hard to main-
tain any white students in it.

Similarly, if a school is 98 percent white, it is going to be hard to
achieve integration. I am talking about managed integration in a
flexible formula.

Dr. BAKAL'S. I don't know. The key is the educational soundness of
a program in the school. I think we need to move toward integration
wherever we can, but I think there may be circumstances, and I am
sure, Congressman, you know there are parts of the city of Chicago

hich would be difficult, unless one went to a metropolitan plan, to
desegregate at all.

It is almost impossible. Our guidelines and rules say we recognize,
as the courts have recognized, that all-white or all-black schools may
in certain kinds of circumstances, while not desirable be permissible.

Mr. MeCi.ony. May we have a copy of the rules and regulations, Mr.
Chairman, included in the record?

Chairman (Inuit. Yes, the rules and regulations referred to will
be included in the record at this point.

(The document referred to follows :)
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RULES PRESCRIBED BY

THE SUPERINTENDENT OF PUBLIC INSTRUCTION

ESTABLISHING REQUIREMENTS AND PROCEDURES

FOR THE ELIMINATION AND PREVENTION OF

RACIAL SEGREGATION IN 'SCHOOLS

The following rules are established pursuant to all pertinent authority and juris-

diction conferred by the Constitution and laws of Illinois and of the United States
of America, including particularly Chapter 122, Section 2-3.3, 2-3.6, 2-3.24,
2-3.25 (as amended), 2-3.26, 2-3.35 (as amended), 10-21.3 (as amended),
10-20.12, V) 22.5 (as amended), 18-12 (as amended), 21-21, 22-11, 22-12,
22-19 (as amended), 34-2, 34-18 and 34-22 (as amended) of the Illinois Revised

Statutes of 1969.
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EXPLANATORY AND OTHER MATTER

Equality of opportunity for all our children is an educational principle and a legal requirement.

Racial segregation in our schools has been conclusively identified as a principal factor in the
denial of equal educational opportunity. That denial impairs our minority group children's access and
contributions to the American mainstream; and it is a cause of prejudicial attitudes among our major-
ity group children and devisiveness in our society.

More than seventeen years ago the United States Supreme Court said:, ". . . in the field of public
education, the doctrine of 'separate but equal' has no place. Separate educational facilities are inher-
ently unequal."

More than eight year ago our own legislature committed us "as soon as practicable" to the "pre-
vention of segregation and the elimination of separation of children in public schools because of color,
race or nationality."

Despite the increasing evidence of the soundness of the commitmentand the steep price we are
paying for its non-fulfillment--we must acknowledge that our performance has not matchedour prom-
ise. Consequently, while the task of achievement may now be greater, the moral, legal, and educa-
tional imperatives are greater still.

Therefore, pursuant to my constitutional and statutory responsibilities, I am directing the energies
of my office toward the accomplishment of quality integrated education for all our children.

vi

80-449 0 -72 - pl. 2 - 17
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A. DEFINITIONS

DESEGREGATION: The affirmative act of a school authority
which effects the elimination and prevention
of racial segregation with respect to (a) the
employment and assignment of all faculty and
staff personnel, and (b) all pupils at all
schools, and in all grades and departments,
within that authority's jurisdiction.

EQUAL EDUCATIONAL OPPORTIUNITT: Educational opportunities of the highest qual-
ity and diversity, organized to promote under-
standing across cultural lines, made available
to all persons in our society according to
need.

INTEGRATION: A learning environment that is characterized
by mutual cultural respect, inter-racial accept-
ance, and a curriculum and staff that are re-
sponsive to the educational needs cf all par-
ticipants.

METROPOLITAN, OR MULTHRSTRILT PLANS: Voluntary cooperative pupil attendance u-
rangements or assignments whereby pupils at-
tend schools located in districts other than
those in which they reside.

RACIAL SEGREGATION: A public school whose proportion of white,
black, Spanisb-speaking, American Indian,
and Oriental pupils or administrative, faculty,
and staff personnel, fails to reflect, within
fifteen (15) percent, the proportions of such
pupils and personnel in the district as a whole
at the grade levels maintained. Persons con-
sidered by themselves, by the school author-
ity, or by the community as members of the
aforementioned groups shall be so considered
for the purposes of these Rules.

SCHOOL AUTHORITY: All state and local authorities, bodies, and
individuals charged with the governance or
administration of public schools or school
systems.

SCHOOL SYSTEM: A public school or group of schools governed
by a school authority.
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B. PROCEDURES

1. Elimination and Prevention of Racial Segregation in Schools

1.1 Each and every School Authority shall adopt and maintain such pupil assignment practices.
and faculty and staff hiring and assignment policies, as will eliminate and prevent segregation in schools
because of color, race or nationality, and provide to all students at all levels an integrated education.

1.2 Not later than thirty (30) days after the effective date of these Rules each and every School
Authority shall submit to the Office of the Superintendent of Public Instruction a written report detail-
ing the action taken, and the amount of desegregation achieved by each such action, since June 13,
1963, to implement the provisions of Chapter 122, Section 10-21.3, Illinois Revised Statutes.

1.3 The report refried to in subsection 1.2 shall also set forth the actions in process or now pro-
posed to effect compliance with the aforementioned legislation, together with the implementation time-
tatne of each such action and the amount of desegregation projected to be achieved.

2. School System Reports

2.1 Not later than thirty (30) days after the effective date of these Rules, and not later than
October 15 of each succeeding year, each and every School Authority shall submit, in conjunction with
its Annual Fall Housing Report, a report showing (in a manner to be prescribed by the Superintendent
of Public Instruction):

(a) the racial count of all pupils in attendance at schools or centers maintained wholly or in part
by each such school authority:,

(b) the racial count of the student body at each attendance center maint coned (wholly or in part)
by each such school authority, together with information showing the grades. ,ncluding special classes,
programs, or courses, offered at each attendance center:,

(c) the racial count of all certificated and non-certificated personnel employed by the school
authority, together with Information showing, with respect to each employee, his or her attendancecenter
assignment.

2.2 In addition to the foregoing, the State Superintendent of Public Inctructi ,ri may, from time
to time and upon reasonable notice to affected School Authorities, require School Authorities to submit
reports, in a manner to be prescribed by the State Superintendent, concerning steps taken to achieve
integration.

3. Review and Findings

3.1 Upon receipt of the information required by these Rules, the Superintendent of Public Instruc-
tion shall promptly review such information and determine whether each school system is in compliance
with these requirements.

3.2 11, after the aforementioned review of all relevant information concerning a school system, the
Superintendent of Public Instruction finds a system to be in non-compliance with the requirements of
these Rules, he shall promptly notify in writing the pertinent School Authority specifying the vstem's
deficiency.

4. Requirement of a Plan

4.1 Any School Authority receiving notification of non-compliance with the requirements of these
Rules shall prepare a comprehensive plan to correct the specified deficiencies and achieve compliance
with the requirements of these Rules.
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4.2 In preparation of a plan, the School Authority shall inform parents and other citizens of the
pending issues and shall involve in the planning, on a basis that is representative of the entire community
which the sysetm serves, interested individuals and professional and community groups.

4.3 Upon receipt of a notification of non-compliance, a School Authority may, in connection with
the development of its plan, request in writing that the Office of the Superintendent of Public Instruc-
tion furnish technical assistance of an informational and advisory nature. Following receipt of such a
written request from a School Authority, the Office of the Superintendent shall promptly furnishappro-
priate technical assistance.

S. Submission and Contents of Plait

5.1 Within ninety (90) days following the receipt of a totification of non-compliance, the recipient
School Authority shall submit to the Superintendent of Public Instruction a plan to achieve compliance
with the requirements of these Rules.

5.2 Each plan shall contain. (a) an explicit, unqualified commitment by the School Authority to
fulfillment of the requirements of these Rules; (b) a detailed description of the specific actions to be
taken to correct each specified deficiency, together with a showing of the intended effect of each action
propo,ed; (c) wi'h respect to the enti-r plan. and each specific action proposed in the plan, a timetable
showiag dates of initial implementation and completion.

5.3 In the formulation of plans to eliminate and prevent racial segregation in schools, School
Authorities shall consider and employ all methods that are educationally sound and administratively
and economically feasible, including but not limited to: school pairings and groupings; grade reorgan-
ization; alteration of school and school district attendance zones and boundaries; pupil reassignments
and such optional transfers as are consistent with these requirements; establishment of educational parks
and plazaa; rearr.gements of school feeder patterns; voluntary metropolitan or inter-district cooperative
plans; specialiutt "r "magnet" schools; differentiated curricular or other program offerings at schools
serving children predominantly of different racial groups at the same gade level; reassignment: of
faculty, staff, and other personnel, affirmative recruitment, hiring, and assignment practices to insure
that each system's personnel corps, as well as the faculty, staff. and other personnel at all attendance
centers within systems, become and remain broadly representative racially.

5.4 Plans that are based upon parent-pupil choices, or are otherwise voluntary or optional, shall
constitute compliance with the requirements of these Rules only to the extent that they actually eliminate
and prevent sacial segregation in schools because of color, race or nationality.

5.5 All decisions by School Authorities concerning selection of sites for new schools and additions
to existing facilities shall take into account, and give maximum effect to, the requirements of eliminating
and preventing racial segregation in schools because of color, race or nationality.

5.6 All plans to effect school desegregation and integration shall be equitable and non-discrimina-
tory. Within the constraints imposed by feasibility and educational soundness, inconvenience or bur-
dens occasioned by desegregation should be shared by all and not borne disproportionately by pupils
and parents of racially identif able groups.

5.7 School Authorities shall not adopt or maintain pupil grouping or classification practices which
result in racial segregation of pupils within schools for a substantial portion of the school day.

3
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5.8 All plans shall include specific affirmative proposals to insure that the integration process pro-
vides an effective learning environment for all children based upon mutual cultural and personal respect
among all racial groups. Such proposals may relate. for example, to curriculum revision, in-service
training of personnel, and compensatory programs to enable pupils to overcome the adverse educational
effects of racial segregation.

5.9 All plans shall contain provisions to the effect that they are subject to continuing review and
evaluation by the School Authority, and that amendments to improve their effectiveness will be adopted
and implemented on a continuing basis; provided, however, that any proposed amendment whose
implementation would result in racial resegregation of any school or classroom, shall not take effect
until after it has been reviewed by the Superintendent of Public Instruction in the manner provided
with respect to plans in Rule 6, below. Submissions of proposed amendments shall be accompamed
by materials setting Inth the reasons underlying the proposals and their projectedeffects upon the racial
composition of all sheeted schools and classrooms

6. Review of Plans and Amendments

6.1 The Superintendent of Public Instruction (or his designee) shall promptly review plans and
amendments submitted under these provisions and shall determine whether they comply with the
requirements of these Rules. In making his determination the Superintendent may require School
Authorities to furnish such additional information as he may .:tern necessary for adequate considera-
tion of the submission.

6.2 Upon rending that a plan or amendment meets the requirements of these Rules, the Superin-
tendent shall promptly give written notice to the School Authority to that effect, and the SchoolAuthor-
ity shall implement the plan or amendment forthwith.

6.3 Upon fin...ag that a School Authority which is obliged to submit a plan has failed to do so,
or that a submitted plan or amendment is conditionally acceptable or, wholly or in part, unacceptable,
the Superintendent shall promptly advise the School Authority in writing of his findings. His com-
munication shall specify his reasons for disapproving the plan or amend.nent, wholly or in part, and
may set forth amendments, alternatives, orwhere appropriate- -an entire plin which would, in his
judgment, comply with the requirements of these Rules. In transmitting a communication authorized
by this subsection, the Superintendent shall notify the School Authority that technical assistance in the
preparation of an adequate plan is available from his office upon written request.

6.4 If the Superintendent finds that a School Authority has failed to adopt and implement an
acceptable plan within one hundred-eighty (180) days following notice of its obligation to do so under
subsection 3.2 of these Rules, he shall promptly prepare and transmit to the School Authority P. plan
(or plans) that conforms with the requirements of these Rules, together with a directive requiring the
School Authority forthwith to implement such plan. If, in the judgment of the Superintendent, an
extension of the time requirement specified in this subsection will aid in resolving technical damnifies
in the development or implementation of a plan, he may, either on his own motion or upon request by
the School Authority, extend the time requirement by not more than sixty (60) days (to a total of
not more than two hundred.forty (240) days from the original notification under subsection 3.2) or
any lesser period.

7. F,alorenseat

7.1 Upon a finding by the Superintendent that a School Authority has failed or Wised to comply
with the requirements of these Rules within the time periods specified (or within a reasonabl.: time

4



thereafter if, in his judgment, further consultation may erect compliance), the Superintendent shall
so notify in writing the affected School Authority. Not fewer than ten (10) drys and more than thirty
(30) days thereafter the Superintendent shall:

(a) determine that the affected school district shall be, and shall continue in, a status of Nonrec-
ognition (NR) until such time as the Superintendent shall determine that compliance has been achieved.

(b) notify in writing the United States Department of Health, Education and Welfare that, effec-
tive immediately and continuing until further notification to the contrary, he declines to accept or expend
federal funds available for allotment to such school district.

7.2 In addition to, but not in lieu of, the foregoing enforcement actions, the Superintendent may,
upon a finding and notice of non-compliance as provided in subsection 7.1 above, petition the Circuit
Court for the judicial district in which the affected school district is located for an appropriate order
enforcing the requirements of these Rules.

7.3 Any school ristrict that has received notice of Nonrecognition status as provided by these
Rules may secure judicial review of that determination pursuant to the provisions of the "Administra-
tive Review Act" (Chapter 11, Section 264, et seq., Illinois Revised Statutes), approved May 18,
1945, and all amendments and modifications thereof and all rules adopted pursuant thereto.

7.4 Pursuant to the pertinent provisions of Section 22-19 of the Illinois School Code, as amended,
residents of a school district may petition the Superintendent of Public Instruction concerning alleged
non-compliance with the requirements of these Rules. This remedy shall be in addition to, and not
exclusive of, such other remedies as may be available to affected residents of school districts.

8. Effective Date

81 These Rules shall be effective on and after ten (10) days from the date of their filing as pro-
vided in Section 266, Chapter 127, Illinois Revised Statutes.

5
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Chairman CELLER. Mr. Hungate.
Mr. HUNGATE. As I understand the one-way busing concept, in some

cases some central city schools would be closed, is that correct?
Dr. BAKAL'S. Yes, that is a possibility. -

Mr. HUNGATE. That would not be inconsistent with the one-way
busing philosophy.

Dr. BAKALIS. Sure, there is an inconsistency, I suppose, to the ulti-
mate logic, because if you are going to close those schools, you might,
say let's close them all, as the Congressman said.

I say that is not economically feasible. We have to do what we
can with what we have got, and not be carried away with extremes or
percentages that don't take into account the human elements in what
we are doing.

Mr. HUNGATE. But it would be possible that some inner-city schools
would be closed under a one-way busing program.

Dr. BAKAL'S. Certainly.
Mr. HUNGATE. What would be your view on hospitals? We have the

danger of hospitals closing if the patients don't want to go there and
the doctors don't want to send patients there because the services are
allegedly inferior. Wouldn't that be a similar problem?

Dr. BAKAL'S. Congressman, I don't want to comment on that. I have
enough trouble keeping up on educational matters.

Mr. IIIINGATE. You do seethe similarity in the problem ?
Dr. BAKAL'S. I think there is a similarity, but I don't know enough

about the hospital situation to comment.
Mr. HUNGATE. You quote favorably Judge Merhige's opinion that

"community resistance to change affords no legal base for perpeutu-
ating segregation." Would you support the Richmond, Va., decision ?

Dr. BAKAL'S. What I said in my statement a as I think we don't have
enough evidence yet. I want to study it.

In Illinois, we are going at it district-by-district approach. I think it
is worthy of further study. I don't have all of the information to com-
ment ;7.1 lr no on that.

Mr. Fit) NOATE. Pardon me. as you know, Judge Merhige went on a
k nd of congressional-school district approach to accomplish more in-
tegration than was otherwise possible without bringing 400,000 pupils
together. Would that sound like a reasonable concept toyou ?

Dr. ThatAras. I can't answer that.. I don't know what that would
mean in terms of Illinois. I am thinking in terms of Illinois congres-
sional districts. I don't know. We have to find a way in which we are
not going to have desegregation plans which are not effective simply be-
cause whites made an exodus out, and the thrust of our Plan has been
that the origins have to come from the locality, the locality has to
be involved in the planning of it, they have to accent it, but what is
not debatable in our plan is that segregation should not exist.

That is not debatable.
Mr. HUNGATE. Do you agree there is a significant difference between

desegregating and integrating?
Dr. BAKAL'S. Certainly, full integration is much more than mixing

of bodies. We have said that all along. It is attitudinal change. It is
concern for curriculum. It is very complicate The word I use over
and over is that desegregation is a process. It is not an event that

iswhen numbers of people move together. It is a process that s a
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complicated one and takes time. That is where we say to our school
districts, we can't arbitrarily say by 1973 everybody has to have ac-
complished the plan. There is no way that can be done when you talk
about Chicago and Peoria and Rockford and Centralia, Ill., these are
vastly different kinds of communities.

Mr. HUNGATE. As I understand it, at this point you are not willing
to say you would support Judge Mehrige's decision for the State of
Illinois.

Dr. BAKALIS. No, I am not willing to say that at this time.
Mr. HUNGATE. Thank you.
Chairman CELLED. I want to ask one or two questions. How is your

plan or program working in the State of Illinois?
Dr. BAKALIS. It has just started, Mr. Chairman. Last November we

issued the guidelines. We have guidelines that require every district
to come up with their own plan. That is the thrust of it. They have
turned in their first reports indicating to us what they have done
since 1963.

In 1963, the Illinois General Assembly passed the Armstrong Act
which required school boards to review segregation in the schools and
to redraw boundary lines to eliminate desegregation. We have asked
them what they have done since 1963, and wriat the racial composi-
tion of the district was.

If we feel in terms of our judgment that that is a segregated district,
we then ask them to come up with a plan on how they will move to-
ward elimination of segregation.

Their timetable is theirs within reason. We don't say any time this
has to be accomplished. The method is there. We say they have to
have a plan and have to show good faith and move toward it. It is
working specifically.

Chairman CELLED. You are willing to have give and take, which
has worked out very well in Illinois?

Dr. BAKALIS. I think so. Thus far, we are very pleased with the re-
sponse we have had. We do not force any method on anybody. We
stress community involvement. No district plan is acceptable to us un-
less it can show evidence of widespread community involvement in
the preparation of that plan, because we want it to work.

Chairman CELLED. Have there been any court cases in Illinois?
Mr. BAKALIS. No. In all fairness, we have not really dealt with the

big urban areas yet in Illinois. We have the report for Chicago. We
are studying it and. those from Rockford and Decatur, the big urban
areas with heavy concentration of minorities. We have not had time to
review them because they came in in February, and those probably
will be difficult. We are going to have to be reasonable and work out
what we can in this area.

Chairman CELLER. You say you are opposed to the constitutional
amendment relating to pupil assignments and transportation; is that
correct?

Dr. BAKALIS. Yes, sir.
Chairman CELLED. Do you have any suggestions as to any particular

bill that the committee might fashion? Or should we leave the subject
alone ?

Dr. BAKALIS. I would hone that the Constitution of the United States
would not have any reference to busing or antibusing in it. Legislation
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which somehow would take into account and reduce arbitrary moving
of people simply for the purpose of moving people and achieving per-
centages, certainly, if legislation is needed for that, I would support
that because I think, as I said, we are talking about human beings
and educational process, and too often I think thus far perhaps in our
enthusiasm and zeal to bring about equality, we forget we are de:ding
with human beings and we are talking about people here.

I would hope no legislation would be needed, but if it is for that
kind of reasonable restrictiveness, then I would be for it, but cer-
tainly not a constitutional amendment.

Chairman CELLER. Are there any other questions ?
Mr. POFF. Yes, Mr. Chairman.
As I understand your testimony, you are defending the concept

of one-way busing. Yet I do not understand from your testimony
how you translate that concept into affirmative statutory remedies.

Dr. BAKAL'S. I think I indicated in the testimony, sir, that I am not
sure I know how to do that yet, but that should not prohibit me from
saying that we ought to consider it as a concept which may need ad-
ministrative detail to carry out.

I suggest it as a thought, but I would hope it would be considered.
As I said, one of my concerns is that we do not eliminate the tool and

concept of transportation simply because there are individuals, for
whatever reason, good or bad, who find it to be undesirable right now
the way it is operating.

I am the first to admit in many cases it is undesirable the way it is
operating now, but I don't think we should take the extreme position
and say because of that, let's take out the whol3 option. It needs to
remain an option.

Mr. POFF. As I read your prepared testimonyI believe you prob-
ably did not reach this part todayyou are opposed to a constitu-
tional amendment at least in part for historical reasons.

I was interested in your historical allusion, that the Constitution
did not vest in the Federal Government jurisdiction over and responsi-
bility for public education, nor did it reserve in specific language that
jurisdiction and responsibility to the several States. Perhaps that is
explainable because at the time the Constitution was written, there
was no such thing as public education. Would vou agree?

Dr. BAKAL'S. The reference to tic lack of reference. to education
generally I think is significant; and the President's Commission on
School Finance, which just reported this week, in its introduction,
reaffirms the primacy of the States in education, and I think it is a
principle that has been deeply rooted in American history and I
would hope would be maintained.

Mr. POFF. Thank you.
Chairman CELLER. Any other questions.
Mr. ZELENKO. Mr. Chairinan, I have ore question.
Dr. Bakalis, the Supreme Court decisions relating to desegregation

contain an implicit assumption that the burdens of desegregating
public schools should fall equally on all those affected. Do you believe
the notion of so-called one-way busing you outlined today would be
consistent with that assumption?

Dr. BAKAL'S. I think it would. I think if one wants to consider trans-
portation a burden to begin within other words, just physically be-
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ing transportedcertainly the burden would be on those children be-
ing transported.

If the burden is to take on extra responsibilities and extra efforts on
the receiving school, that would certainly be some kind of a burden I
would suppose. I think it depends on how broadly one wants to inter-
pret the whole concept of burden.

Mr. ZELENKO. Doctor, if a national program of busing only blacks
to white schools were adopted as of tomorrow, considering the con-
straints of overcrowding available clasroom facilities, have you given
any thought as to how long it would be before desegregated education
could be achieved?

Dr. BAKALIS. I think a national policy of busing only black chil-
dren to white schools would be very unwise.

No, I haven't given any thought to how long it would take. I do
know it has taken over 400 years for black people to achieve oppor-
tunities in this country, and I think what we geed is to take some first
steps.

Mr. ZELENKO. Then you are suggesting action on a case-by-case,
district-by-district basis rather than on a statewide or even nation-
wide basis?

Dr. BAKALIS. I don't want to try to pass off our guidelines as being
some kind of model for the Nation by any means, but I think : One,
that the resnonsibility should not be at the Federal level in terms of
national policy ; and two, I think the more we can allow people at the
local level to involve themselves in these educational decisions, the
better off we are and the more success we are going to have for any
kind of program that they are involved with in the beginning and
the planning k. f these programs.

Mr. ZELENKO. Finally, Dr. Bakalis, in your statement, pages 18
to 19, you state that Federal district courts and the U.S. Supreme
Court do not and have not required the achievement of arbitrary
racial balances in schools, but rather the elimination of racial isolation
and unequal educational opportunities.

Earlier in these hearings, statements to that effect by Justice Burger
have been read into the record.

How do you explain the apparently widespread feeling that court-
ordered busing or court-ordered desegregation in fact has been de-
signed to achieve racial balance: indeed, an arbitrary racial balance in
some cases? How do you explain this apparent misunderstanding?

Mr. BAKALIS. I can't explain it fully. I don't know. I suppose per-
haps in the administration of policy, people get to the point where
they forget what the original intent was, they believe somehow they
can bring about equal educational opportunity by mixing bodies. We
educators are responsible because we have not developed adequate and
precise tools to measure educational quality.

So because we can't measure educational quality, very often the
substitute becomes things. It might become a number of classes, student-
teacher ratio or a number of blacks to whites. It is the external kind
of things rather than equalitative measurement, and I think we carry
the burden for that.

Mr. Lyons may have a comment on that.
Mr. LYONS. Mr. Zelenko and Mr. Chairman, I can't give you a

definitive answer but I would suggest that there might be some paral-
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lel between the Singleton decision and determining that there was an
appropriate distribution of minority staff, professional staff, in all
districts that somehow reflected the composition of the district as a
whole and to some degree that may be determined to be applicable as
a criterion for students.

I offer that as a possible reason for the misunderstanding that courts
are requiring racial balance of students.

Mr. ZELENKO. I gatizx you don't support busing to achieve racial
balance, but would support pupil transportation or busing to achieve
desegregation of schools?

Dr. BAKALIS. Yes. absolutely. I think that is a very valid way of
distinguishing.

Mr. ZELENKO. In your opinion, has the term "racial balance" been
used as a synonym for "desegregation"?

Dr. BAKALIS. I think it has. I don't believe most people think in
terms of desegregation as a complex, continuing process. but they view
it in terms of a percentage mixture of people at a given time. They
view it as an event that occurs When I sit next to Mr. Lyons here that
we are a desegregated pana The fact that I may hate Mr. Lyons per-
haps or love Mr. Lyons is not taken into account what my attitudes
are about him, so desegregation is a much more difficult process and
complex one than merely putting people next to each other.

LyoNs. Mr. Chairman, regarding your earlier question regard-
ing a substitute to busing. I would offer, at least for your considera-
tion, and perhaps you are already aware of it, the Preyer amendment
or the Preyer bill that is at least worthy of study.

There are a number of concepts that I think fully represent the
thoughts that have been expressed by the doctor here this morning.

Chairman CELLER. Thank you.
Mr. McCuuocx. Mr. Chairman, I would like to ask Dr. Bakalis a

question or two, if I may.
Did you have the time to read in the paper this morning the unoffi-

cial results of the busing referendum in Florida?
Dr. BAKALIS. Yes, sir; I have.
Mr., McCumocn. And those unofficial reports show that 75 percent

of those voting on the question of busing opposed forced busing and
that yet 79 percent of the voters favored equal educational opportunity
for all children.

I would like to say this not only to our witnesses here this morning
but I would like, to say this to every person who is in this hearing
room. You can help settle one of the most. important problems in our
country if you can provide us with one plan achieving both goals.

Dr. Bakalis, do you have any comment on that?
Dr. BAKALIS. No, my only comment is that I think we have touched

on this. Equal educational opportunity is a vague concept, sort of like
quality education, which very few people take the time to define.

Second, I think the key word as you put it, sir, is that that per-
centage opposed forced busing. That forced element is something that
I think the American people are very much concerned about and I am
concerned about it, too.

Chairman CELLER. The Chair wishes to thank you and your asso-
ciates, Dr. Bakalis. I am very interested in your flexible plan.

We are grateful to you for your contribution.
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Dr. BAKAL18. Thank you. We appreciate the opportunity.
Chairman CELLER. Our next witness is Mr. L. K. Schultz, president,

Concerned Neighbors, Inc., Corpus Christi, Tex., who will be intro-
duced by our colleague, Congressman John Young.

STATEMENT OF HON. JOHN YOUNG, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Mr. YOUNG. Mr. Chairman, I am John Young. I represent the 14th
Congressional District of Texas.

Among my constituency in the Corpus Christi, Tex. area is an
organization called Concerned Neighbors, Inc., comprising adult
citizens and constituents of my area.

This organization is represented here today by Mr. L. K. Schultz
and Mr. Calvin Clark, who is associated with him, and Mrs. Schultz
who accompanied her husband is in the audience.

Mr. Chairman, Mr. Schultz has filed 25 copies of his statement with
the committee with some backup material and one copy of a more
extensive backup material which he hopes that the chairman will see
fit to include in the record.

Mr. Chairman Mr. Schultz has indicated he will take no more than
10 minutes of this committee's time and I commend to you and the
committee your careful consideration of his statement.

Thank you, sir.
Chairman CELLER. Thank you very much.
We shall be glad to place the statement in the record and out of

deference to you, sir, we will hear Mr. Schultz out of order. I ask,
Mr. Schultz, that your statement be placed in the record and thatyou
epitomize it in your oral presentation.

(Mr. Schultz' prepared statement is at p. 890.)

STATEMENT OF L K. SCHULTZ, PRESIDENT, CONCERNED NEIGH-
BORS, INC., CORPUS CHRISTI, TEX., AICOMPANIED BY CALVIN
CLARK

Mr. SCHULTZ. .i. am L. K. Schultz, president of Concerned Neigh-
bors, Inc., of Corpus Christi, Tex. Our organization is dedicated to
the promotion of equal educational opportunity for all children, and
preservation of the neighborhood school concept. We have more than
20,000 adults enrolled as members. Concerned Neighbors is a racially
mixed, nonpartisan body with substantial representation from all
socioeconomic levels, and reflects the views of approximately 80 per-
cent of the citizens residing in south Texas.

Chairman CELLER. I asked if you might epitomize your statement
because we have many other witnesses to hear this morning.

We would appreciate it if you would epitomize your statement.
Mr. ScHrurz. I will try to abbreviate it, sir. I would like to point out

that in presenting myself as a witness, that although I reside in south
Texas, that I was educated in California and have traveled widely
recently across the Nation and therefore feel that I am qualified to
speak for the feelings of many of the American citizens.
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As you perhaps may know, Corpus Christi is under a court order
to desegregate our school system. We have been under this court order
for 2 years. We have been able to avoid a massive busing program by
virtue of a stay granted to us by the Supreme Court.

They considered the case on the merits. Basically what I wanted to
say was, that Corpus Christi, prior to the desegregation case, was a
serene community without racial tension and without a history of
racial tension.

Since the entrance of the case upon the scene in Corpus Christi, our
community has become one of tension and we have undergone polariza-
tion of the racial groups.

Another point that I wanted to make was that our case differs sub-
stantially from the usual case in that the ruling handed down for
Corpus Chisti was based on a triethnic determination, that is to say,
that we were charged with hexing three groups rather than two, black
and white being the two groups, Corpus Christi had a third element,
the Mexican American minority added to it.

The Mexican-American in the city of Corpus Christi is not a minor-
ity but a majority group.

The Mexican American, Negro, and white community lived to-
gether in harmony and without overt consciousness of each until en-
trance of this case.

I would like to make one point here. The point of the Corpus Christi
Desegregation case is simply this, that a peaceful community that had
not practiced segregation required by law since 1954, whose schools
were all integrated based on makeup of the neighborhoods, had levied
upon it an onerous massive student transfer system which would not
alter racial or ethnic makeup of schools in the city but at the same time
would debilitate its financial base and promote tension and racial
polarization within the community.

In our involvement in this case, and I have given it to you for your
record, Concerned Neighbors undertook to study the school system
within our city because one of the precepts upon which the desegrega-
tion case was based was that equal educational opportunity was not
available to all students.

You will find, if you will study the material we have given you,
that this is not the case. Neither based on monetary distribution, on
staff, on teacher distribution, on equipment, on material or facilities,
on none of these bases can you find in the facts that an equal educa-
tional opportunity was not available to all children.

If I may .summarize my points, although de jure segregation has
taken place in parts of our Nation, most of the country has been set-
tled in a de facto manner.

Under the Constitution a man has the right to select the neighbor-
hood in which he lives. On the other hand, the courts today are saying

ithat if the neighborhood he has chosen has an ethnic imbalance, he has
committed a wrong and his children must be bused to rectify that
wrong.

The forced transportation of students out of their neighborhoods to
schools many miles from their homes is no different from. saying that
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parents should be required to reside in areas where they do not choose
to reside.

In conversations with my black acquaintances, they have told me of
their childhood days when they were bused passed the white school to
a distant black school. They tell me how wrong this practice was and I
agree it was a terrible injustice.

I ask you if it was so wrong to forcibly bus black children prior to
1954, how is it suddenly right today to force the busing of all our
children

I ask those who argue that the busing is necessary to right the
wrongs of the past, is justice served now by committing the same
wrongs again ?

Laws which impose segregation because of race are wrong laws
which forcibly impose integration are equally wrong. The laws per-
taining to one's individual rights in a desegregated society are appar-
ently not sufficiently clear to promote fairness and consistency in the
decisions.

The Constitution and the surrounding legal structure seem to have
the latitude under which one's fundamental rights can be jeopardized
at the whim of any single Federal judge who is unresponsive to the
citizenry he was appointed to serve.

We ask you, the Congress of the United States, to provide the cit-
izens of our country with laws that are so clearly stated that they
will not be misinterpreted to deny our rights as American citizens.

Thank you, sir.
Chairman CELLER. Data submitted to us by the Department of

Health, Education, and Welfare shows : In Corpus Christi, in 1971,
the total number of pupils enrolled was 45,900, of which only 838 or
1.8 percent were transported by bus.

In 1970, the total school population was 45,809 and the number of
those bused was 628, or only 1.4 percent. So that there has not been
much busing at all in Corpus Christi.

Mr. SCHULTZ. Yes, sir; that is, correct and there still is not much
busing in Corpus Christi. The students are now attending the neigh-
borhood schools but we are under court order to begin a massive bus-
ing system and this order has been stayed by the Supreme Court.

Chairman CELLER. The old regime has been declared invalid but
the remedy order ed by the district court has been stayed.

Mr. SCHULTZ: Yes, sir. The order is temporarily stayed while the
appellate court hears our case.

Chairman CELLER. How many children would have to be transferred
under the court order?

Mr. SCHULTZ. Approximately 15,000. I don't have the number of
buses but the cost was about $1.7 million ; 137 buses; 16,000 students,
and about $1.7 million capital investment required.

Chairman CELLER. Any questions?
Mr. ZELEN1{0. One question, Mr. Chairman.
Mr. Schultz, in the opinion of your group, wIll a neighborhood

school assignment plan desegregate the schools in IThrptis Christi ?
Mr. Scutum I am not sure I understand. Are y talking about the

court order pla ?
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Mr. ZELENKO. No, sir. I am talking about the present system in Cor-
pus Christi of neighborhood school assignments. Will that produce
desegregated education in your town?

Mr. SCHULTZ. We don't have any segregated schools in Corpus
Christi. They are all desegregated but we do riot have a perfect racial
balance.

Let me tell you what is going on in terms of racial mixing which, in
time, will racially mix the schools The town is broken into two seg-
ments: The South Side which is predominantly Anglo, which includes
such diverse groups as Greeks, Lebanese, Chinese, and so forth, but
it is still called Anglo.

The other side of town is predominantly rich in Mexican-Americans
and Negroes but is an integrated portion of the town. The west side
or predominantly Mexican-American, Negro portion of town is mov-
ing to the sot th side of town at a rate of approximately 10 percent
annually.

By virtue of such Federal programs as the 235 home loan program
and others. It is my opinion that this is effecting a substantial amount
of mixture occurring at the present time.

Chairman CELLER. Mr. McCulloch?
Mr. Mc Cumocir. I am not particularly interested in segregation or

desegregation as ends in themselves. I am interested in equality of
quality education for the children of America, be they black, white, or
any other color that you want to name

And there has not been equality of quality education for all children
in our schools in America, not even in my own hometown. We began
to study this problem long before there was forced busing and the
opposition that it brought about.

Do you have a plan that will effectively bring equality of quality
education to all schoolchildren in America, and bring it soon?

Mr. Schumz. Sir, I am not an educator and I haven't a plan.
However, I would say this. It has not been established in my mind
that there is any relationship between desegregation of schools and
quality of education. I have asked my black friends about this. I have
told them that the courts today are saying that your child must sit in
a racially mixed class in order to obtain an equal education.

Mr. McCulloch. If I might interrupt you, I .prefixed my question
by saying that I was not primarily interested in segregation or de-
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segregation as ends in themselves. I am interested in quality education
for all of America's youth.

Mr. SCHULTZ. May I make one comment to your point then, sir.
In Corpus Christi I feel that we basically have equal educational

opportunity in existence. As I say, I am not an educator but by virtue
of the study which I presented to the committee, you will see that
we have in our schools equal distribution of curricula, of teacher train-
ing and background, of materials and of dollars and special p ms
for those who have learning problems who come from minority homes
and perhaps underprivileged homes to help them get started.

These are the only tools that I know that will work in this direction,
sir.

Mr. McCulloch. I am glad to hear you say that you are firmly
convinced that you have made great progress toward this end which
I have described.

Do you have any children?
Mr. SCHULTZ. Yes, sir.
Mr. McCulloch. If all parents in America would dedicate them-

selves to the goal of quality education for all, we would soon have it
in most, if not all, of our school districts.

Chairman CELLER. In the decision of Judge Seals, in June 1970,
I find the following: "As to elementary schools ['in Corpus Christi,]
out of a total enrollment of approximately 24,389, approximately
10,178 Mexican-Americans and Negroes, (about 1,250 Negroes) at-
tended schools where over 90 percent of the enrollment was non-Anglo
Americans." 324 F. Supp. 599 (1970) footnote 37.

Mr. SCHULTZ. E :cuse me, I have some record of the school enroll-
ment. I haven't broken them down by schools but I do have it in total.
The enrollment, of our schools is this: Elementary schools 56 percent
Mexican Americans; 38 percent Anglo; 6 percent Negro. By virtue
of total numbers, many of the schools are predominantly Mexican-
American because the Anglo is a minority in our system.

Chairman CELLER. You can place in the record any additional
evidence you might have.

Mr. SCHULTZ. We will pi ice that statistical package in the record.
(The information referrep to follows:)
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Chairman CELLER. Any questions?
Mr. BROOKS. Mr. Chairman, will you yield for an observation?
Chairman CELLER. Certainly.
Mr. BROOKS. I would like to observe that I am delighted to see John

Young here with his constituents. We appreciate Mr. Schultz' con-
tribution to this problem and we are sure his observations can help to
the solution of it.

Mr. SCHULTZ. Thank you.
Chairman CELLER. We are always glad to hear from constituents of

Congressman Young because we have the highest respect for him. He
is a dedicated Member of our House and we lock up to him with
great respect.

Mr. PoFF. Mr. Chairman
Chairman CELLER. Mr. Poff.
Mr. PM% I underscore the tribute that has been paid to our dis-

tinguished colleague from the State of Texas. I know that both the
chairman and I speak wholly without regard to the very important
position that the gentleman holds on one of the most important com-
mittees of the House of Representatives, the Rules Committee.

I want to ask the witness a question for my own understanding of
the legal issues involved. What is the issue in thecase ?

As I understand the witness, the segregation, if that is a correct term
to apply, is de facto and not de jure. Yet I believe that the district
court in ruling on the question found that the segregation was de jure.
If that is true, I assume that this factual question is a legal one, is that
correct ?

Mr. SCHULTZ. Yes, sir; that is correct.
The district court found de jure segregation since 1954 in the Corpus

Christi system. However, we reviewed the case ourselves. We had many
legal opinions on it. They are that the case was conducted in a prej-
udicial manner. Justice Hugo Black of the Supreme Court before he
died reviewed the case on the merits and granted us a stay based on
the merits.

Mr. PoFF. That was after the circuit court had declined to grant
the stay ?

Mr. SCHULTZ. That was after the circuit court had declined to grant
the stay.

Another interesting point is that the Justice Department, which had
taken the side of the plaintiffs during the trial, after reviewing the
material on its merits, appeared before Justice Hugo Black and plead
for the stay on our behalf.

Mr. Porgy. Then what was the basis for the plea ?
Mr. SCHULTZ. The basis for the plea, sir, was that de jure segregation

had not been proven.
Mr. PoFF. I will be glad to yield to the chairman.
Chairman CELLER. It strikes me that with such slight modifications,

you ought not to have much trouble at all on this matter.
Mr. CLARK. May I say one thing, Mr. Chairman ?
This figure we gave you was based on the judge's recommendation

and HEW's recommendation of the $1.7 million based on children
standing up and making two runs a day.

If you actually get into the figures of it, it would be more like $2.4
million to initiate the program, yet you would only change the overall
racial mixture less than 5 percent.
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Chairman CELLER. Any other questions?
Mr. PoLK. Mr. Chairman, I have a question. In view of the discus-

sion this morning, I would like to have permission to read into the
record the Court's holding in the case of Cisneros v. Corpus Christi In-
dependent School Di8triPt,if I may.

The court is of the firm opinion that administrative decisions by the School
Board in drawing boundaries, locating new schools, building new schools and ren-
ovating old schools in the predominantly Negro and Mexican parts of town, in
providing an elastic and flexible subjective, transfer system that resulted in
some Anglo chi'dren being allowed to avoid the ghetto, or "corridor" schools, by
busing some students, by providing one or more optionAl transfer zones which
resulted in Anglos being able to avoid Negro and Mexican - American schools, not
allowing Mexican-Arerieans or Negroes the option of going to Anglo schools, by
spending extraordinary large sums of money which resulted in intensifying and
perpetuating a segregated, dual school system, by assigning Negro and Mexican-
American teachers in disparate ratios to these segregated scLools, and further
failing to employ a sufficient number of Negro and Mexican-American school
teachers, and failing to provide a majority-to-minority transfer rule, were, re-
gardless of all explanations and regardless of all expressions of good intentions,
calculated to, and did, maintain and promote a dual school system.

Therefore this court finds as a matter of fact and law that the Corpus Christi
Independent School District is a de jure segregated school system.

In footnote 50, the Court said :
There is one especially noticeable example. Plaintiff's Exhibit 32, a map of

Corpus Christi, shows the existing senior high school boundaries as they existed
in 1967 together with the new boundary lines which were effective upon the
opening of Moody High School.

The Exhibit shows that students residing in the corridor were divided between
Carroll. Miller and Ray prior to the establishment of Moody. The boundary
lines as established by the school board walled in Negro and Mexican-American
children in the Moody High School zone and withdrew signifieant numbers of
both groups from Carroll. Ray and Miller. These boundaries diminished he
degree of integration of these Negro and Mexican-American children with Anglo
American children which existed prior to this time.

Before 1961 the district's Washington and Hirsch elementary schools served
the same geographic area, near the Northeast corner of the district. The limited
freedom of choice policy allowed Negro students in the area to attend Hirsch.
When Hirsch was closed in 1961, the boundary lines were drawn in such a way
that Anglo and Mexican-American children for formerly attended Hirsch were
assigned to Beach Elementary School, which was much farther from their
homes than Washington. This action caused Washington to become more seg-
regated.

Mr. Pow. Mr. Chairman, if I may reclaim the Wm.
The chairman has just said that the circuit court is likely to accept

the viewpoint of the school district with slight modification. I am not



sufficiently familiar with the facts and chcumstances to venture an
opinion on what the circuit court is likely to do, but I assume that the
case is now under appeal. Is that correct?

Mr. Scituurz. Yes, sir; it is under appeal at this time.
Mr. PoFF. And the stay continues until the appellate process has

been exhausted; is that correct?
Mr. SCHULTZ. Until the appellate process is completed or until

July 1, 1972, wh:%..hever occurs first. We are waiting for a decision at
this time.

Mr. ZELENKO. Mr. Chairman, at this point it may be helpful to
refer to the Justice Department brief in the Fifth Circuit Court of
Appeals in the Corpus Christi case. The Department of Justice does
not seem to challenge the finding of the district court as to de jure
segregation. It raises the question whether district court corr,ctly held
that de jure segregation was systemwide. In the court of appeals the
Department of Justice questions whether the scope of the remedy
ordered by the district court should be upheld. The case is awaiting
decision in the Fifth Circuit.

Mr. PoFF. May I inquire what is the role of the Department in the
litigation?

Mr. ZELENKO. The Department has intervened and filed a separate
brief.

Mr. POFF. May I ask to see the brief, please ?
Now, Mr. Chairman, I yield the floor.
Chairman CELLER. Mr. Hungate.
Mr. HUNGATE. We are dealing with an opinion that is not final as

I understand it. I would think if we take one brief, we should take all
of the briefs.

Mr. Scnm:rz. Yes, sir; I was going to ask if I could present for
the record also the dissenting opinion by Circuit Judge Bell when we
asked for an en bane hearing. He makes a number of points of law
relative to the case also.

Mr. HUNOATE. May we have all of the briefs.
Mr. POFF. Mr. Chairman, if I may, I believe that the requests that

have been made by counsel and by my distinguished colleague from
Missouri are altogether appropriate and I would join in the request
that all papers in the case become a part of either the transcript or
the file of the subcommittee.

(The decision and briefs referred to follow :)
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IN THE

United States Court of Appeals
FOR THE FIFTH CIRCUIT

N o. 71 -2397

JOSE CISNEROS, ET AL,
Plaintiffs-Appellees-Cross Appellants,

versus

CORPUS CHRISTI INDEPENDENT SCHOOL DISTRICT,
ET AL,

Defendants-Appellants-Cross Appellees.

Appeals from the United States District Court for the
Southern District of Texas.

ON SUGGESTION FOR HEARING EN BANC

(October 7, 1971)

Before GEWIN, GOLDBERG and DYER,
Circuit Judges.

BY THE COU RT: The Court having been polled at
the request of one of the members of the Court on
hearing en bane and a majority of the Circuit Judges
who are in regular active service not having voted in
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favor of it, (Rule 35 Federal Rules of Appellate Pro-
cedure; Local Fifth Circuit Rule 12) the Petition for
Hearing En Banc is DENIED.

e
Before BROWN, Chief Judge, WISDOM, GEWIN,

BELL, THORNBERRY, COLEMAN, GOLDBERG,
AINSWORTH, GODBOLD, DYER, SIMPSON,
MORGAN, CLARK, INGRAHAM and RONEY,

Circuit Judges.

BELL, Circuit Judge, DISSENTING: I dissent with
regret. I think that it is a serious error in judgment for
the court to decline to hear this case en bane. It pre-
sents some quality of justice considerations which are
of particular importance in the time of stress now exist-
ing as school boards and courts seek appropriate ways
and means to desegregate urban school systems. But
of more importance, it presents questions of first im-
pression in this court in the field of a non-dual system
and non-de jure segregation. We have here a Mexican-
American and Anglo segregation problem in a school
district where school 'segregation between the two
groups has never been required by law. Indeed, we
have a school district in which every school was inte-
grated as between the two groups at the time of the
decision in Brown v. Board of Education, 1954, 347 U.S.
483, 74 S.Ct. 686, 98 L.Ed. 873.''The order of the district

'The rights of the Negro plaintiffs are caught up in the controversy
as to the legal status of the Mexican-American and Anglo
students in the system, and to date they have not been accorded
rdief although their status rests completely on an admitted
dual school premise. The United States as plaintiff-intervenor
suggests remand to the district court for further evidentiary
hearings regarding discrimination against Mexican-Americans
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court setting forth the, remedy required has been
stayed by Justice Black and the matter is presently
pending in this court on the merits. A copy of Justice
Black's order is attached as Appendix A. This stay is
based on a view that the circumstances of the case
Si.

. . present a very anomalous,. new and confusing
situation."

Quality of Justice Considerations
.

The school board moved to have this matter heard
by the court en banc. The following facts demonstrate
to me that justice would be better served from the
standpoint of the school board, and derivatively the
taxpayers and citizens of the Corpus Christi school dis-
trict, believing, when the final order comes, that the
matter has received the reasoned attention of the fed-
eral court system. This is not to say that the panel
hearing this matter will not give it reasoned attention;
it is to say that prior events might cause the school
district, as it apparently has, to seek a broader forum.
The following outline should suffice to make this point:

(1) Suit was filed on July 22, 1968, by Negro and
Mexican-American plaintiffs. They alleged that Negro
students had been segregated by law prior to 1954, As
to Mexican-American students, and Negro students
after 1954, it was alleged that they were segregated
through the establishment of school boundary lines by
the school district. The schools maintained for Negro

and also to consider the scope of the remedy on the basis of
adjusting it to the scope of such discrimination as is found.
However, immediate relief is urged for the Negro students.
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students prior to 1954 had been "phased out." It was
further alleged that segregation existed in the form of
requiring Negro and Mexican-American students to
attend schools together while Anglo students attended
predominantly Anglo schools. This was referred to in
the complaint as de facto segregation.

The prayer for relief sought no racial balance and
was in fact adjusted to the discrimination claimed.
Plaintiffs sought an order to prevent discrimination on
the basis of race, color or national origin through the
utilization of plant, equipment and curricula, dispro-
portionate assignment of teachers and staff, and in
school building construction. They sought to enjoin de-
fendants from establishing and maintaining school
zones or boundary lines that discriminate. This prayer
was expanded in a proposed pretrial order dated May
14, 1970 to require defendants to fully integrate the
school system. No distinction was drawn between Ne-
gro and Mexican-American students.

The facts were that before 1954, the district was
comprised of 39 schools, 3 for Negro students and 36
for the remaining students each of the 36 having stu-
dent bodies comprised of Anglo and Mexican-American
students. It appears that by 1969, the demography of
the system was such that one high school out of five was
predominantly Mexican-American although there were
some Negro and Anglo students in attendance (M-A
1363, N-168, A-58). There were 12 junior high schools
and four of these were predominantly Mexican-Ameri-
can although each had a small number of Negro and
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Anglo students. There were 43 elementary schools and

16 of these were predominantly Mexican-American.

The system-wide racial ratio in 1969 was as follows

out of a total of 46,023 students: Elementary 50.78% -

M-A, 43.44%-A, 5.78%-N; Junior High 46.71%-M-A,

48.01%-A, 5.28%-N; High 38.87 %-M-A, 56.42%-A,

4.71%-N. In 1969 there were 21,806 Anglos, 21,719 Mexi-

can-Americans and 2,475 Negro students in the system.
This was up from 13,668 Anglos, 11,883 Mexican-Ameri-

can and 1,342 Negro students in 1954. These statistics
are based on using a school census of Spanish and
Anglo surnames. (No comment is necessary on the un-

reliability of such an approach.)

(2) On June 4, 1970, the district court entered a
"partial final judgment" enjoining defendants from dis-
criminating on the basis of race, color or ethnic origin
in the assignment of students, teachers and staff 'zo the
various schools of the district, and requiring certain
affirmative action including a desegregation plan. This
judgment was based on an opinion rendered on the
same day, now reported as Cisneros v. Corpus Christi
Independent School District, S.D. Texas, 1970, 324 F.

Supp. 599., The court concluded that the Mexican-Ameri-
cans had been relegated to dual school system status.
At another point the court referred to the school sys-
tem as being segregated and dual with "its ... real roots
in the minds of men" in that the school district failed
44.

. . to anticipate and correct the racial imbalance
that was developing."
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The only findings pointing to affirmative discrimina-
tion relate to the drawing of boundary lines in a total
of two schools out of 61. Other discrimination found to
exist falls in the category of increasing racial and
ethnic imbalance through the location of new buildings
(two), and through renovating existing buildings (four),
in recent years on a neighborhood basis. The court also
found discrimination in allowing students to transfer
under "Student Emergency Transfer Applications."
This involved a total of 200 transfers. Discrimination
was also found with respect to one school in the use of
an option assignment plan, and in failing to employ
what the district court considered to be a sufficient num-
ber of Mexican-American teachers and staff. The last
finding of discrimination is based on the failure of the
school district to adopt a majority to minority transfer
rule, a concept of recent origin in dual school system
integration techniques.

At this point, June 4, 1970, the district entered the
necessary certificate for an interlocutory appeal under
28 USCA, § 1292(b).

(3) On July 10, 1970, this court denied the inter-
locutory appeal in a two judge order.

(4) On July 13, 1970, this court denied a stay of the
district court order in a two judge order.

(5) On July 2, 1971, after an extended hearing, the
district court entered a comprehensive student assign-
ment order requiring the district to transport 15,000
students out of their former places of school assign-
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ment. The district had a total of nine buses trans-
porting 400 students at the time. The 'district court com-
puted the number of buses needed on the basis of two
round trips daily . of buses having a seating capacity
of 72 students and with 12 extra students to stand on
each trip. This came to a need of 96 buses costing $1.7
million. The district court was aware of the difficulty
if not the impossibility of obtaining the necessary
funds and of the delay in procuring the buses even if the
funds could be first obt lined. Nevertheless, the court
deemed these difficulties insufficient in face of the need,
as the court saw it, to disestablish the "neighborhood
school concept of the system" and to distribute the "bur-
den of integration" throughout the system. After de-
creeing that no school could have less than an 80-20
racial ratio, Meyican-Americari and Negro as one
group and Anglo as the other, the court ruled that no
stay would be granted pending appeal. As a preamble
to this order, the district court had recited the fact that
this court had denied an interlocutory appeal although
such a course had been suggested by the district court.

The district judge in charge then left the district.
This left the school board in an unfortunate position,
given the denial of the stay and having in mind the un-
certainty of funds and buses to carry out the order.

(6) Despite this, the school district sought a stay in
the district court and the matter was assigned by the
Chief Judge of the district to an available district
judge who on July 16, 1971, granted a stay as to the
remedy insofar as additional time was needed to obtain
funds, buses, and to accomplish the remodeling of build-
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ings, changes in curriculum, library facilities, and
teaching assignments, all necessary under the order.

By a supplemental order dated July 17, 1971, the dis-
trict court made .it clear that the stay was only as to
Mexican-American and Anglo students affected by the
order of July 2, 1971.

(7) This court then vacated the order of the dis-
trict court which had granted the partial stay. (Two
judge order dated August 5, 1971).

This order had the effect of substantially mooting
the appeal from the standpoint of remedy since it
meant that the buses had to be immediately purchased
and the 15,000 students reassigned and transported.

(8) On August 19, 1971, Justice Black reinstated
the partial stay which had been granted in the district
court.

(9) On August 23, 1971, the district court broadened
its stay to include Negro students as well as Anglo and
Mexican-Americans. See footnote 1, supra.

(10) On August 23, 1971, the appeal of the school
district was set for hearing before a panel of this court
on September 8, 1971.

(11) On August 25, 1971, the school district moved
to have the case considered en banc by this court.
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While not entitled to such consideration as a matter
of denial of procedural due process, it is apparent
why the school district would want to avail itself of the
rules of this court as to en bane hearings so as to have
a broader forum, given the denial of the interlocutory
appeal presenting a question of first impression and
particularly given the effective mooting of a large por-
tion of the appeal by vacating the stay of the district
court. Without more, however, this would probably not
warrant en banc consideration but there is more.

Substantial questions of first impression are
presented.

Justice Black noted that this case presented ques-
tions not heretofore passed on by the Supreme Court.2
These questions are new and have not been passed
on by this court.

There are in fact two new questions. First, what is to
be the test in determining the question of discrimina-
tion vel non in a non-dual school system, i.e., one which
has never been segregated by law? This question is
confused by the fetish to give names to :gal doctrines

here de jure-de facto. We generally refer to de jure
school segregation as that where students are or were

'See Gomperts v. Chase, No. A-245 (September 10, 1971), where
Justice Douglas in denying a stay to plaintiffs in a de facto
school situation case noted that ". . . the precise contours of
de jure segregation have not been drawn by the Court. Els-
torically that has only been where ". . . segregation was a
mandate by the legislature, ca ried into effect by a school
board, whereby students were assigned to schools solely byrace."
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segregated pursuant to state statute. The district court
found some discrimination in a de facto school situa-
tion (as to Mexican-Americans), and leaped across the
factual chasm to find de jure status. A de jure remedy
was then applied. It would seem that the more ap-
propriate approach would be to determine in the first
instance whether and to what extent discrimination
exists.

If discrimination is found, then the second question
is remedy. Should the remedy be commensurate with
the particular determination found to the end of elimi-
nating that discrimination, or should the entire school
system be reconstituted notwithstanding the degree of
discrimination. To put the question simply, should the
school system of a large city be reconstituted in its en-
tirety although the discrimination may have been re-
stricted to one or only a few schools? Stated differently,
do isolated instances of discrimination taint the entire
system?

These are important questions. Many school children
are involved. We resolved en banc most of the questions
involved in desegregating de jure systems. Singleton
v. Jackson Municipal Separate School District, 5 Cir.,
1969, 419 F.2d 1211. This proved to be an effective ap-
proach in an area of law much in the public interest
and involving one of our most important social insti-
tutions public shools. We should do the same now
that new questions involving non-dual systems are pre-
sented.
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Moreover, under the teaching of Swann v. Charlotte-
Mecklenburg Board of Education, 1971, 402 U S ________,

S.Ct. , 28 L.Ed.2d 554, there is also the question
in this case as to whether the remedy may includes an
obligation to continuously reconstitute a school system
where non-discriminatory resegregation occurs due en-
tirely to changes in residential patterns. Swann would
seem to teach otherwise. 402 U.S. at , S Ct.
at , 28 L.Ed.2d at 575.

In the interest of stability in the field of public edu-
cation, I would meet and resolve these questions now as
a whole court.

APPENDIX A

SUPREME COURT OF THE UNITED STATES

CORPUS CHRISTI INDEPENDENT SCHOOL DIS-
TRICT et al. v. JOSE CISNEROS et al.

Application For Reinstatement Of Stay Ordered By
The United States District Court For The

Southern District Of Texas

[August 19, MU

Mr. Justice Black, Circuit Justice.

The district judge in this case ordered the Corpus
Christi Independent School District to stop alleged his-
torical practices of disci imination against school chil-
dren on the basis of race or color. He directed how this
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was to be accomplished, saying at the same time that
..le would grant no stays of his order. The school district
asked the court to stay its order and a stay was granted
by a different district judge who had been assigned to
hear the application. The plaintiffs, parents of the stu-
dents allegedly discriminated against, then asked the
United States Court of Appeals for the Fifth Circuit to
vacate the stay. A panel of two Circuit Court judges
did vacate the stay. The school district then applied
to me as a single Justice to reinstate the District Court's
stay. The Solicitor General of the United States has
joined in requesting me as a single Justice to reinstate
that stay. If I reinstate the stay, the District Court's
order will not go into effect until the Fifth Circuit or this
Court has had an opportunity to pass on it.

It is apparent that this case is in an undesirable state
of confusion and presents questions not heretofore
passed on by the full Court, but which should be. Under
these circumstances, which present a very anomalous,
new, and confusing situation, I decline as a single
Justice to upset the District Court's stay and, there-
fore, I reinstate it without expressing any view as to the
wisdom or propriety of the Solicitor General's position.
The stay will be reinstated pending action on the merits
in the Fifth Circuit or action by the full Court.

Adm. Office, U.S. Courts Scofields' Quality Printers, Inc., N. 0., La.
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No. 71-2397

IN THE UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

JOSE CISNEROS, ET AL,PLAINTIFFS-APPELLEES

UNITED STATES OF AMERICA, PLAINTIFF-INTERVENOR-APPELLEE

V.

CORPUS CHRISTI INDEPENDENT SCHOOL DISTRICT, ET AL,
DEFENDANTS-APPELLANTS

BRIEF FOR THE UNITED STATES

STATEMENT
1. Procedural History

This school desegregation class action was brought by black and Mexican -
American parents of children in the Corpus Christi Independent School District
on July 22, 1968. The coriplaint alleged that the defendant School District oper-
ated a racially-segregated school system in violation of the Fourteenth Amend-
ment.' Following defendants' answer denying the main allegations of the
complaint, and discovery by both parties, trial commenced on May 14, 1970.
Eleven days of testimony were taken and over sixty exhibits were introduced,
and on June 4, 1970, the district court, Seals, J., entered a memorandum opinion
and "partial final judgment" on the merits,' finding that Mexican-Americans
constituted an identifiable minority group entitled to Fourteenth Amendr.mt
guarantees against school segregation, and further finding that, on the evidence,
both blacks and Mexican-Americans were unconstitutionally segregated in
the Corpus Christi School District, as a result of various documented official
actions by the defendants.

Following this Court's denial of defendants' petition for permission to appeal
this interlocutory order of the district court' various desegregation plans were
submitted by the parties in the district court, and a hearing on these plans and
objections thereto was held in the district court from September 2 to September 16,
1970. Further testimony was taken and further exhibits were introduced at this
time.

On October 16, 1970, the court requested the assistance of the United States
Departments of Justice and Health, Education, and Welfare (HEW) and on
November 30, 1970, the Department of Justice applied for leave to intervene, which
was formally ordered by the court on January 15, 1971. Various consultations
took place between the parties and the School District's Human Relations Com-
mittee, and on June 2. 1971, a desegregation plan prepared by HEW was filed.
Objections were filed to this plan by both the plaintiffs and defendants, and on
July 2, 1971, the district court issued a memorandum opinion and ordered the
implementation of the court's own plan, prepared from the plans submitted
by the parties wtih certain alterations made by the court'

On July 13, 1971, the defendants moved for a stay of the July 2 order insofar
as it concerned Mexican-American desegregation, and on July 16, 1971, a hearing
wah held before District Judge Cox (Judge Seals being out of the country ).
Judge Cox ordered a stay on July 16, 1971. Plaintiffs appealed this stay and on
August 5, 1971, this court vacated the stay order of the district court, and on
August 10 denied defendants' motion for rehearing. Defendants then sought
reinstatement of the district court's stay order from Mr. Justice Black, sitting as
Circuit Justice, and on August 19 this was c ranted "pending action on the merits
in the Fifth Circuit or action by the full Court." On August 23. 1971, District
Judge Cox granted * stay of the July 2 order with respect to black students
coextensive with his previously entered stay for Mexican-American students.

1 More specifically, besides general allegations' of discrimination in boundary lines.
construction policies, faculty assignments, etc.. the plaintiffs alleged that defendants had
taken some steps to "desegregate" several predominantly black schools by integrating
black and Mexican-American students. without substantially affecting the predominantly
Anglo schools.

'Judge Seals' memorandum opinion is reported at 324 F. Supp. 599 (S.D. Texas, 10701.
$ This petition was filed on Tune 15, 1970 and denIA by this Court on July 10, 1970.

Defendants also applied to this Court for a stay of the district court's order on July 9.
1970: this was denied on July 13, 1970.

2 This July 2 Order further noted that "the final Judgment is to be entered immediately
and will not be stayed by this court bending appeal."
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2. Decisions of the Court Below
This appeal is from the district court's orders of June 4, 1970, and July 2,

1971. The June 4, 1970 opinion and order concerned several threshold questions
raised in this litigation and was only peripherally concerned with relief. Spe-
cifically, the district court found that (a) Mexican-Americans are an identifiable
ethnic minority group; (b) as such they are entitled to re'lef from segregated
schools within the decision of the Supreme Court in Brown v. Board of Educa-
tion, 347 U.S. 483 (1954) ; and (c) that the defendants had discriminated against
both blacks and Mexican-Americans in their operation of the school system. The
court below found that such discrimination took various forms such as gerry-
mandering attendance zone bot.adalles, discriminating in construction and loca-
tion policies for new and existing schools, discriminating in faculay assigment
policies, promoting segregation in transfer policies, and failing to take reasonable
steps to promote desegregation generally.

The July 2, 1971 order of the district court concerned the relief to be given
plaintiffs and outlined the steps defendants were to take. The court considered
the desegregation plans filed by the plaintiffs (2), the defendants, and the De-
partment of Health, Education and Welfare, It further considered the evidence
adduced at the hearing of the previous September, regarding various educational,
financial, administrative and other practical problems connected with various
plans, Finally, the district court considered the recent decisions of the Supreire
Court regarding the remedial aspects of desegregation plans.5

The district court ordered into effect a desegregation plan which it designed,
drawing upon al the plans in the record and masing its own alterations where
it deemed necessary, finding that its plan "has a realistic.chance of creating a
unitary school system, will not be an undue economic burden and will not disrupt
the educational process more than is necessary to secure rights guaranteed under
the Constitution." In substance, the plan paired 32 ^lementary schools in grades
1 -6 and left nine schools unchanged except for the receipt of additional Mexican-
American pupils formerly assigned to the Travis Elementary school. The plan
also modified the attendance zone areas for ten of thirteen junior high schools,
and drew new attendance zones for the five senior high schools.°

The July 2 Order also included a provision expanding the School District's
Human Relations (tri-racial) Committee to 18 members, and included a standard
reporting provision such as was required by this Court in Singleton v. Jackson
Municipal Separate School Distril, 426 F. 2d 1364 (5th Cir, 1970).

DISCUSSION

Inasmuch as the United States came into this case (at the request of the
Court) after the basic evidentiary hearings i.ad been held and the findings of fact
had been entered, we are not in a position to provide a detailed analysis of the
facts. Therefore, we confine our discussion to some of the legal problems involved.
This is a case of first impression in this Circuit. involving, as it does, not only a
dual system of state-imposed segregation of white and black students, but also
a holding of de jure segregation of Mexican-American students from other white
students. As to Mexican-Americans there is no claim that state law required this
separation or that the separation was effected by operating three separate
systems of schools in Corpus Christione for each group. The difficult question
presented to this Court is whether the court below recognized and properly took
into account the differences between a case of dualism and a ease involving
claimed racial or ethnic discrimination in an otherwise unitary sytem. Where
there has been dt .n, it is normally assumed that the entire operation of the
school system is ini .ed ; where the system is unitary, the evidence may establish
discrimination in one area without war, nting a conclusion that all aspects of
school operation are discriminatory. For this reason whether the relief appro-
priate in a case of dualism is appropriate in z case such as this depends upon the
extent of the proved discrimination.

The question of whether Mexiean-Americans can be found to be an ethnic
class entitled to the equal protection guarantees has been foreclosed by prior
decisions of the Supreme Court and this Court. Hernandez v. Texas. 347 U.S. 475
(1954) ; Alvarado v. El Paso Independent School District, No. 71-1555 (5th Cir.,

"Swann v. Board of Education, 402 U.S. 1 (1071) and companion cases.
"The court estimated that 15.000 students would require transportation under this

Dian, and estimated the cost of implementation at between $1.4 and $1.7 million.
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decided June 16, 1971) ; cf. Brown v. Board of Education, 347 U.S. 483 (1954) ;
lick Wo v. Hopkins, 118 U.S. 356, 369 (1886).'

The district court found that plaintiffs had met their "initial burden" of show-
ing that "persons of Mexican descent constitute a seperate class distinct from
'whites' " in Corpus Christi, Hernandez, supra, 347 U.S. at 479, on the basis of ex-
pert testimon her documentary and testimonial evidence concerning 'Mexi-
can-American. t class in Texas and in Corpus Christi ,° governmental studies,
reports and polic es on this subject, judicially noticed,' and other cases." The
district court's findings on this issue are voluminous and basically uncontro-
verted.

The district court found a number of specific acts of discrimination against
Mexican-American students. Beyond the question wheth?r those findings are
supported by the evidence (which we do not address) there is a further legal
question not discussed by the district court; whether the effects of that dis-
crimination can be alleviated by ordering relief directed at correcting the specific
acts and policies found discriminatory ; or, expressed another way, whether
the scope of the remedy ordered by the court is consistent with the nature of
the violation it found to exist. In this case, the issue for this Court is to deter-
mine whether the district court's findings of discrimination against Mexican-
Americans and blacks infect the who'e school system so as to justify the com-
prehensive relief ordered by the district court, or whether more limited! relief
might be appropriate. This is basically a factual inquiry, and while we note
that the court's findings cover several acts of the defendants in several areas
of operations. it made no specific finding on this point. A remand, then, may be
proper for further consideration of this question.

It is, of course, necessary for this Court to review the district court's remedial
order of July 2, 1971, only if this Court affirms the district court's ruing on de
jure segregation and discrimination on a system-wide basis against black and
Mexican-American students in the operation of the Corpus Christi schools
The following discussion is therefore submitted for this Court's consideration
should it reach the question of the propriety of the remedy ordered by the
district, court.

The desegregation plan adopted by the district court was the court's own,
fashioned from elements of the HEW plan and the plaintiff's plans," with cer-
tain modifications made by the court.

The government has misgivings about the type of plan adopted by the district
court. However, as we read the decision in Swann v. Board of Education, 402
U.S. 1, the scope of this court's review of the plan is limited to a consideration of
whether the district court proceeded under an erroneous legal standard (such
as viewing racial balance as constitutionally required) or whether the remedy
is so extreme as to constitute an abuse of discretion. It may be, as defendants
argue, that such a plan might be an abuse of discretion if the scope of the viola-
tion is limited. This would depend on whether the district court correctly held
that the black and Mexican-American schools are de jure segregated system-wide.

The defendants also raise the question of timing for the implementation of
the court-ordered plan, having sought and obtained a stay of implementation
in the district court and !living it reinstated by Mr. Justice Black after this Court
had vacated it. Particularly, the defendants raised the question of whether

7 See also, Mendez v. Westminister School District, 64 P. Supp. 544 (S.D. Cal. 1956) ;
ard P. 24 774 (9th Cir., 1947) ; Delgado v. Bastrop Independent School District, C.A.
No. 38 (W.D. Tex., June 15, 1948) (not reported) ; Gonzales v. Sheely, 96 P. Sapp. 1004
(D. Aria. 1951) Romero v. Weakly, 226 P, 2d 399 (9th Clr. 19551 ; see generally, Note,
Mexican-Americans and the Desegregation of the Sehools in the Southwest, S HOLM L. Rev.
929 (1971).

8 See notes 30, 38-45, 324 P. Stipp. 599 at 606-07, 612-15.
Id., see also notes 31-33, 324 F. Stipp. nt 607-0R.
See note 34. 324 P. Stipp. at 608.

" See 324 F. Supp. at 60R.
'2The plaintiff submitted tow plans on Aug. 17, 1970. one prepared by Its expert and

one, dealing only with elementary schools, prepared by n local school patron. The defend-
ants submitted a plan based on equidistant zoning on July 15, 1970, which was rejected
sun sponte by the district court on Aug. 26, 1970. On Aug. si the defendant suhmitted a
new plan based on equidistant zoning and natural boundaries. After the intervention of
the United States In January 1971, and following a conference of nil parties with the
district court on :pill 30, discussing, inter Min, the Supreme Court's decisions in Swann,
supra. and co opinion casts, HEW suhmitted n Nun on June 2, 1971. The plaintiffs and
defendants flied objections thereafter. and on June 10 the district court granted the
defendants until June 21 to file an additional plan. On June 16 the defendants declined
to submit another plan, despite urgings from the triracial committee to do so. See district
court order of July 2, 1071, especially footnote 2.
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transportation can be provided for those additional students requiring trans-
portation unde: the court-ordered plan should this Court affirm.13 If that ques-
tion is reached, we think this Court could remand to the district court for an
immediate hearing to determine whether all or part" of the plan can be im-
plemented forthwith and, if any part cannot, the earliest practicable date that
such parts can be implemented. The district court could then enter appropriate
orders based on its findings.

For these reasons we think that an appropriate disposition would be a remand
by this Court for further findings and, if necessary, the taking of further evidence
regarding discrimination against Mexican-Americans. However, under the
Supreme Court decision in Alexander v. Holmes County Board of Education,
396 U.S. 19 (1909), immediate relief should be accorded the students in the black
schools.

Respectfully submitted,
ANTHONY J. P. FARRIS, U.S. Attorney
DAVID L. NoamAx..488istant Attorney General.
BRIAN K. LANDSBERG, Attorney.
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THE UNITED STATES COURT OF APPEALS FOR THE FIFTH DISTRICT

No. 71-239--7

JOSE CISNEROS, ET AL, PLAINTIFFS-RESPONDENTS,

v.

CORPUS CHRISTI INDEPENDENT SCHOOL DISTRICT, ET AL, DEFENDANTS- PETITIONERS

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT
OF TEXAS, CORPUS CHRISTI DIVISION

BRIEF OF CONCERNED NEIGHBORS, INC., AS A MICUS CURIAE

To the Honorable Court of Appeals :

INTRODUCTION

This Amiens Curiae Brief of Concerned Neighbors, Inc., is filed subject to leave
being granted prrsuant to their Motion.

For the purposes of this Brief, Concerned Neighbors, Inc. adopts the nature
of the case and statement of facts relevant to the 'mites prer,ented as set out in
the Brief of Defendant-Appellants. Corpus Christi Independent School District,
et al, whose position Concerned Neighbors, Inc. supports. In this respect, Con-
cerned Neighbors, Inc. joins and supports the position of the School District and
the arguments and authorities presented by the District in their h:lef. No
attempt will be made by Concerned Neighbors, Inc. to represent those arguments

23 Brief for appellants, pp. 72-71
14 For example, It may he thil the problems involved in Implementing that part of the

plan relating to secondary :schools are different from thole with elementary schools
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and authorities, but rather Concerned Neighbors, Inc. will address itself to
the broader social issue involved in this Appeal, that is, whether or not local
school boards representing their citizens may hereafter choose and implement
the neighborhood school concept. More directly. is the neighborhood school,
regardless of the non-discriminatory intent by a district in its implementation,
to go the way of "freedom of choice" and be prohibited as an educational method?

ARGUMENT AND AUTHORITIES

1. The Trial Court's finding that de jure segregation of Mexican Americans
exists in the Corpus Christi School District, if allowed to stand, is destruc-
tive of the neighborhood school concept

In its Memorandum Opinion, the Trial Court found that de jure segregation
of Mexican-American students permeated the entire district system and that as
a result thereof the district was not maintaining a "unitary schol system". The
Trial Court stated that the evidence supporting this finding was the fact that
racial imbalance resulted because of "administrative decisions by the School
Board in drawing boundaries, locating new schools, building new schools and
renovating old schools in the predominantly Negro and Mexican parts of town ;
and providing an elastic and flexible subjective transfer system that resulted
in some Anglo children being allowed to avoid the ghetto. or corridor schools,
by busing some students, by providing one or more optional transfer zones which
resulted in Anglos being able to avoid Negro, Mexican-American schools and not
allowing Mexican-Americans or Negroes the option of going to Anglo schools ; by
spending extraordinarily large sums of money which resulted in intensifying
and perpetuating a segregated dual school system ; by assisting Negro and Mexi-
can-American teachers in disparitive ratios to these segregated schools ; and
further failure to employ a sufficient number of Negro and Mexican - American
school teachers and the failure to provide a majority to minority transfer
rule ; "

When examined carefully, the evidence cited by the Court supporting its finding
of de jure segregation against, Mexican-Americans is really a finding that regard-
less of the District's intent in the implementation of the neighborhood school con-
cept long used in Corpus Christi, the use of such neighborhood school concept is
in itself, when applied to the shape, size, density, residential patterns and student
concentration patterns of Corpus Christi, a dual scnool system. As pointed out
in the Appellant-Defendant District's Brief, there was no evidence the District
intended to segregate Mexican-Americans or from which such an intent could be
i iferred other than the statistical showing of student concentrations in the vari-
ous schools, elementary. junior high and high school. When examined closely,
any district geographically shaped as the Corpus Christi District and containing
the same residential patterns as Corpus Christi, would have to be found to be
maintaining a dual school system, since any implementation of the neighborhood
school concept in Corpus Christi would result in substantially the same racial
and ethnic imbalance.

As pointed out in the evidence, the Corpus Christi School District is crescent
shaped, Corpus Christi being built around a bay and being long and narrow run-
ning north and south. By examining the maps introduced in evidence at the trial
showing the boundaries of the various elementary, junior high and high schools
attendance zones. and examining the overlays introduced to show the effect an
equa-distant neighborhood school plan would have on the racial and ethnic make-
up of the schools, it is obvious that even a wholly non-discriminatory ',mile-
mentesi neighborhood school plan (one in which each elementary, junior high
and high school was built So that each one is an equal distance from the other
and the boundary lines being drawn accordingly) would result in essentially
the same racial and ethnic imbalance. It cannot be said that had the Corpus
Christi Independent School District ignored all other factors, that is. traffic
hazards. housing density. etc., and maintained its neighborhood schools strictly on
the basis of locating each school at an equal distance from each other school. that
such an implemented neighborhood school lilan would be a dual school system.
Under such a plan no intent to discriminate could be inferred, as each student
would be assigned to the school nearest, his home, regardless of his race or ethnic
background.

In its purest form the neighborhood school concept requires that, elementary
schools of a desired size be built in neighborhoods so that the youngest children
in the schools are able to walk only a few blocks to their school. As the children
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get older and reach junior high age, the junior high schools are built in areas
and with attendance zones designed to accommodate the children coming from
various elementary schools and are a greater distance from any given student's
home. This is so, since as a child reaches junior high age he is more able to cope
with the problems of traveling greater distances without harm to himself and
with a maximum convenience to his parents. Likewise, as the child reaches the
high school age, the various high schools are located, and the attendance lines
drawn, so that children coming from various junior high schools are assigned to
a particular high school. Again, these high schools are at a greater distance from
any given student's home than their original elementary schools solely for educa-
tional, academic reasons in providing the necessary curricula for these advanced
students, and because at their high school age they are again able to cope with
the longer distances traveled to schools without hazards to them and without a
great inconvenience to the parents.

When applied to Corpus Christi in its purest form, the evidence shows the
neighborhood school concept with attendance zones drawn under an "equal-distant
plan" would necessarily result in essentially the same racial and ethnic imbal-
ance as found by the Trial Court to exist under the District's present neighbor-
hood plan. If this is so, it is impossible to infer that the manner of drawing
boundaries for the various schools was intended to discriminate against Mexican-
Americans or anyone else. The fact that drawing of the boundaries resulted in
a racial or ethnic imbalance could not be avoided since a wholly objective draw-
ing of such boundary lines unrelated to considerations of traffic hazards and
student density, would likewise result in essentially the same racial and ethnit.
imbalance.

Likewise. no inference of intent to discriminate should have been drawn by
the Trial Court from the District's location of new schools, building of new
schools and renovation of old schools. In most instances, the evidence presented
to the Trial Court showed that the locations for new schools were obtained
many years in advance of the schools actually being built. To infer that ac-
quisition of these locations were done at a time when the School Board then
governing the School District intended to discriminate against Mexican-Ameri-
can students or anyone else would be to find that the School Board Members
were then clairvoyant or greater prophets than can be reasonably expected of
anyone in anticipating the residential patterns which would thereafter develop
in the District. Again, under any type implementation of the neighborhood
school concept, good judgment and economic reasons dictate that a school board
acquire school location sites far in advance of their actual need. Regardless of
how these locations had been selected in Corpus Christi, had the pure neighbor-
hood school concept been followed, as is suggested in the earlier part of this
Brief, and implemented on an equa-distant basis, the same or essentially the same
racial and ethnic imbalance would have resulted. To again infer that an intent
to discriminate resulted from the renovation of old schools, simply means that
the Court found that the implementation of a neighborhood school plan in
Corpus Christi, in effect, resulted in a dual school system.

It is likewise evident that no inference of segregation can be drawn because
of the transfer policy followed by the Corpus Christi Independent School Dis-
trict. In the implementation of any neighborhood school plan, it is inevitably
desirable for various educationally sound reasons that students be allowed to
transfer from one school to another. These reasons include transportation prob-
lems, curricula problems, stud'nt health proh'ems and other hardship reasons.
The evidence before the Trial '..:,Iurt did not disclose that there was any transfer
granted or denied with the intent to discriminate against any student because
of his race or ethnic background. The fact that a student transfer policy actually
existed cannot reasonably lead to an inference that the Board intended to dis-
criminate, since there was no showing that any of the transfers actually granted
either increased or decreased the racial and ethnic imbalance in any school.

For the same reasons given above, the Court's finding that the creation of one
optional attendance zone evidenced an intent to segregate Mexican-Americans
from the Anglo students in the school system is not a reasonable inference from
the evidence presented. In the implementation of any neighborhood school plan,
space requirements and school capacities are necessarily going to fluctuate as
new schools are built in developing residential neighborhoods. Without providing
for optional attendance zones to offset overcrowding of the older school and un-
dereapacity of the new school, a School Board would be remiss in its duties to
maintain a system prov ding the best educational opportunity for all and still



886

be consiste-1 with good economic practices. To infer that to do so is evidence of
de jure segregation is to say that following good economic and educational prac-
tices is evidence of discrimination. It is obvious that any optional attendance
zone to offset the effects of the building of new schools as stated above will result
in some students staying at the old school and some going to the new school. To
say that because the adoption of an optional attendance zone resulted in a change
in the racial balance of either the old or the new school is evidence of an intent
to discriminate is erroneous. Again, had an equi-distant plan been in use by the
School District without regard to other educational and safety factors, essentially
the same racial and ethnic imbalance would have resulted regardless of the adop-
tion of the optional attendance zone discussed in the case.

The Court pointed to evidence presented before it of the expenditure of extra-
ordinary large sums of money to renovate older schools containing a relatively
large percentage of Mexican-American and Negro students. The Court pointed
to this fact as evidence of de jure segregation. Again, when the neighborhood
school concept in its purest form is applied to a growing city, shaped and popu-
lated as the Corpus Christi area is, it becomes necessary from time to time to
renovate old schools in the older sections of town to maintain quality facilities
in those areas. Whether this plan had been implemented on an equi-distant plan,
which is wholly non-discriminatory, or on the plan used by the Corpus Christi
District, there would still remain that requirement that the older schools be
renovated. To say that to renovate the older schools to provide more modern
facilities for their students is evidence of an intent to discriminate, is to say that
the implementation of a wholly non-discriminatory neighborhood school plan
is evidence of intent to discriminate when it results in a racial and ethnic
imbalance.

As can be seen from the above discussion, in every instance in which the
Court pointed to evidence supporting its finding of de jure segregation, it was
simply because of the racial and ethnic imbalance which resulted from the
implementation of a neighborhood school plan which the Court found to be
objectionable. This is obvious when it is kept in mind that the implementation
of the whol:y non-discriminatory equidistant neighborhood school plan would
have resulted in essentially the same racial imbalance.
2. The neighborhood school concept and its non - discriminatory implementation

is constitutional and an accepted method of education
"Racial imbalance in a particular school does not in itself evidence a depriva-

tion of constitutional rights. Zoning plans fairly arrived at have been consistently
upheld, though racial imbalance might result." Broussard va. Houston Inde-
pendent School District, 395 F.2nd. 817 (5th Cir. 1968). The decisions do not re-
quire that "a school system developed on the neighborhood plan, honestly and
conscientiously constructed with no intent or purpose to segregate the races"
or ethnic minorities need be abandoned simply because the result is racial im-
balance. Bell vs. School City of Gary, Indiana, 324 F.2nd. 209 (7th Cir. 1963)
cert.del.. 377 US 924, 84 S.Ct. 1223, 12 Law.Ed. 2nd 216. And a school district is
not under a constitutional obligation to destroy its neighborhood schools to
eliminate imbalance which did not result from intentional conduct. Downs va.
Board of Education of Kansas City, 336 Fed.2nd 988 (10th Cir, 1964) cert.den.
388 US 914, 85 S.Ct. 898.

It therefore becomes apparent that unless this Court is prepared to hold that
the neighborhood school concept, when non-discriminatory in its implementation,
results in racial or ethnic imbalance, is unconstitutional and must be destroyed,
then this Court must find in the Corpus Christi case that there was no evidence
presented to the Trial Court from which he could reasonably infer the de jure
segregation he found to exist. The judgment must be reversed.
8. The teighborhood school concept should be preserved

For many, many years school districts all over the United States have adopted
and implemented the neighborhood school concept. The advantages to students
of any given community are obvious in its implementation and its implementation
has been consistently advanced, not only in the South where State imposed dual
school systems formerly existed, but likewise in the Northern, Eastern, Mid-
western, and Western States of these I'nited States. It cannot be said that the
educational advantages of the neighborhood school concept, when implemented
in a nondiscriminatory manner, should be destroyed simply to achieve ethnic or
racial balance in the schools. In every community in the country, racial and
ethnic groups tend to congregate and reside in their chosen areas. These con-
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centrations inevitably result in the very nature of man himself. It is a way of
life for American citizens to reside in communities in which they feel at home
and with others of similar cultural and ethnic backgrounds and to desire that
their children attend schools in their own neighborhoods closely situated to their
homes. To destroy this heritage of America by transporting students out of their
neighborhood is to destroy American tradition and community life at its roots.
To force transportation of students out of their neighborhoods to schools may
miles from their homes is no different from saying that parents sLovid be required
to reside in areas where they do not choose to reside. Racial and ethnic balance in
the schools can be achieved with the use of the neighborhood school concept by
simply requiring families to move to other neighborhoods in which they do not
choose to live in such fashion as to achieve racial and ethnic balance in the
neighborhoods. This, of course, would be recognized immediately as tyranny, and
a complete destruction of the freedoms traditionally known by the citizens of
this country. It is no less a destruction of traditional freedoms of the citizens of
this country to require their children to travel great distances from their home
to attend schools simply to alter a racial or ethnic imbalance not brought about
by any discriminatory intent on the part of those governing the various school
districts.

CONCLUSION

Because the Trial Court found de jure segregation of Mexican-American and
Negro students in the Corpus Christi School District, because racial and ethnic
imbalance resulted from the implementation of its neighborhood school con-
cept and because essentially the same racial and ethnic imbalance would have
resulted from the implementation of a wholly non-discriminatory equa-distant
plan, there is no evidence to support the Court's finding of de jure segregation.
Absent evidence to support a finding of an intent to discriminate :.gainst Mexican-
American and Negro students, the Court was without authority to order im-
plementation of its student assignment plan and other remedies. For this reason,
the judgment of the Trial Court must be reversed and rendered.

Respectfully submitted.
HARRIS, COOK & BROWNING,

By Sccrrr T. Coox,
Attorneys for Concerned Neighbors, Inc.

CERTIFICATE OF SERVICE

I certify on this date copies of the foregoing Brief of Concerned Neighbors, Inc.
as Amiens Curiae was served upon the following attorneys of record in this
cause by deositing the same in the United States Mail, Air Mail-Postage Pre-
paid. addressed as follows:

Richard A. Hall, Branscomb, Gary, Thomas & Hall. 200 Hawn Building,
Corpus Christi, Tex., ( Attorney for Defendants-Appellants).

James De Anda. Attorney at Law, 12th Floor, Wilson Building, Corpus
Christi, Tex., (Attorney for Plaintiff-Appellee).

Chris Dixie, Attorney at Law, 609 Fannin Street Building, Suite 401, Houston,
Tex.

Charles S. Ralston, Attorney at Law, 10 Columbus Circle, New York, N.Y.,
( Attorneys for NAACP Legal Defense & Educational Fund. Inc.).

Mario Obledo, Attorney at Law, 145 9th Street, San Francisco, Calif., (At-
torney for Mexican-American Legal Defense & Education Fund, Inc.).

Bruce Davis, Justice Department, 550 11th Street N.W., Washington, D.C..
( Attorney for United States of America)

Dated the 31st day of August, 1971.

Mr. MIKVA. Mr. Chairman, may I inquire?
Chairman CELLER. Mr. Mikva.
Mr. Mucvn. I appreciate your testimony and I appreciate the con-

cerns you are raising. I assume that the thrust of your testimony is in
support of House Joint Resolution 620?

Mr. SCHULTZ. Yes, sir.
Mr. MIKVA. How would there ever be any improvement in Corpus

Christi? I realize that you don't agree that there ever was de jure

Scow T. Coox.
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segregation in Corpus Christi. The court found that there was, and
you say there wasn't; but there clearly is separateness.

Most of the schools are either black or white and that is a fact. One
can argue about how that came to be.

Mr. SCHULTZ. You are making an assumption there. It is a varied
mixture.

Mr. HUNGATE. I understand, but there are a lot of schools which are
identifiable on basis of race?

Mr. SCHULTZ. There are no schools in the Corpus Christi system that
are not integrated. None of them have a perfect racial balance. Some
of them are predominantly Mexican-American and some of them are
predominantly Anglo. The Negro population makes up only 5 percent
of the total.

Mr. Hu NoATE. What do you mean by "predominantly?" Are there
some schools 100 percent white or 99 percent white?

Mr. SCHULTZ. Let's look up the facts.
My memory isn't that good, I am sorry. There are none that are 100

percent. Here is a school with 65 percent Anglo, 35 percent Mexican-
American.

Another one that is 90 percent Mexican-American, 5 percent Anglo,
5 percent Negro.

Here is one that is 75-25 Mexican-American.
Here is one that is 35-65. It varies.
Mr. MilavA. There are some that are 90 percent one way or another,

right?
Mr. SCHULTZ. One.
Mr. MIKvA. Just one in the whole city?
Mr. SCHULTZ. No, sir, I am sorry. There are two.
Mr. MTKVA. Is that chart a part of the briefs?
Mr. SCHULTZ. Yes, we will present it to you as evidence, yes, sir.
Mr. MixvA. My question was this: Getting back to House Joint

Resolution 620, that resolution says that no public school student shall
because of his race, creed, or color be assigned or required to attend a
particular school. It doesn't just have to do with busing. It would.
prohibit busing but it would also prohibit, walking, as I said before
ox cart transportation, if it was based on race.

Let's put Corpus Christi aside. If there were a town that had a Jot
of 90 percent schools, how would you ever generate any movement
there if this amendment to the constitution were to become the law of
the land?

Mr. SCHULTZ. I think, sir, what we are dealing with at least in my
imind in this case and in the whole problem, we are dealing with equal

educational opportunity and the right of an individual to live and
go to school where he wants to under the Constitution of the United
States.

And you are saying that if a fellow wants to live in a se, rated
neighborhood, that he has committed a wrong and he has to , Ir;
children out to pay for that wrong.

I say that is not right, that a man has the right to live where 3

wishes.
Mr. MIKVA. Does he have the right to insist that no children of an-

other race go to his child's school?
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Mr. SCHULTZ. No, sir; he has not the right to say that a person of
another race cannot live next door to him.

Mr. MIKVA. But he has the right to insist that his child go to a school
that is overwhelmingly of his race?

Mr. SCHULTZ. No, I say he has the right to live in a neighborhood
and send his children to the local school regardless of the racial mix
of the neighborhood.

Mr. MIKVA. Doesn't it come out the same way?
Mr. Scrwurz. No, sir.
Mr. Mrxvit. If children go to school on buses for some other reason,

that is all right?
Mr. ScutTurz. Yes, sir, and buses are useful tools. Once again we get

back to the business of being forced into a system, being forced to send
your children somewhere to school out of the neighborhood.

The next step is then to force you to live in a specific neighborhood.
Mr. MixvA. Let me stop you a moment, sir. If you have two neigh-

borhoods that are equally close to two schools, and a child could con-
veniently go to either of the schools, under House Joint Resolution
620 the school board could not assign a child to the equally close school,
another neighborhood school, if the assignment would be to achieve
any measure of desegregation.

Mr. SCHULTZ. It could not force transfer of students based on
race, that is right.

MIKVA. So then it isn't just the neighborhood school. Let's get
our facts straight. At least according to what the court found in Corpus
Christi there were more than two schools that were 90 percent. I count
five schools. So it is more than two.

Mr. SCHULTZ. I was looking at the elementary pages. I don't know
where you got your figures.

Mr. MIKVA. I am reading from Judge Seal's opinion, 324 F. Stipp.
599, (1970) at page 618. I would urge you to go back and read that
opinion.

Mr. ScItuvrz. I know as a matter of fact that King High School is
not a 90-percent school.

Mr. MIKVA. Do you know what the figures are?
Mr. Scituvrz. I don't seem to have them.
Mr. MIKVA. Moody Senior High School is only 3.65 percent Anglo-

American. Mr. Chairman, I wish to place note 51 from the court's
opinion in the record at this point.

51., The following is a list of the schools the district built since 1960, along with
the approximate percentage of each ethnic group's student enrollment in 1960-
1970 :

School Negro
Mexican.
American

Anglo.
American

King Senior Hip ..... r,..,..., .... ,,- ....
Moody &WO! fti 88 ...... .. -,-..,-, -, -,,.
Cullen Place Junior High..,-.........
Tom Browne Junior MP - , r_ ..
H44io p ior N igh .. ... , = .. .. . . ...........
Marin , uni or nigh I - - . :
Garcia Elementary ..... . -.-., .... .........
Los Encinas Elementary - ,, - , .
Meadow Brook Elementary. . ___ ._.,_
Schannen Est. Elementary. ,,.: ,..,.

Yeapr Element; ry. r .- - - - -

, ......
- .:,.. .....

,

r .._
....r,

...........
,.,
...

.......

.. .... ....... -,,,,----
-_,:- .-N- -,-,..--7-:-, ....... r .. ,. ,
z... . , ....- .

:_ -., -,. ---,,, . ....
r ,- : : :

-,:-:- -7.- -=-,,,,,,,,,-,:- ---
: rr r r rr r - .
......... ...... .. .........
..................... ,,,..-

._.. ...

-

:-

0.24
10.57

0
0
0

27.81
12.46

0
0
1.03
0

9.23
115.78
6.18
8.68

10.99

72.19
74.47
& 46
3.2$

12.66
6.70

90.53
3.65

9& 82
91.32
88.86

0
13.07
91.37
96.55
16.31
93.30

I Since this school was not scheduled to pp until the fall of 1970, no enrollmeM figureswets pitiable. However, the
school site lies in an area with Avery high concentration of Mexican-Amino'.
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As the figures reflect. the Negro and Mexican-American students either repre-
sent a very high or a very low percentage of the total enrollment in each of the
schools listed above. The schools are extremely imbalanced, ethnically.

The following schools have had major renovations and/or additions made since
1960. The percentage of each ethnic group's 1960-70 enrollment is also listed .,

Percent

School Negro
Mexican-

Amencan
Anglo.

American

Miller Ifign ____ --------------- -- ----- -- -------- - - 13.70 65.61 20.69
Solomon Coles Jumor High_ , , 36.95 57.97 5.08
Wynn Seale Junior -- 92.07 7.18
Crockett Elementary__ , -- 6.39 90.69 2.92
Evans ElemeJtarY- - - - 6.48 93.06 .46
Kostoryz ---------- -- ------------ ---- - - 0 36.14 63.59

With the exception of Kostoryz Elementary School, the above figures show
that the combined percentages of enrollment of the Negro and Mexican-American
students represent a disproportionately high or low percent of the total enroll.
ment in each school.,

Promoting integration of the Negro and Mexican-American students with the
Anglo-American students clearly was not considered by the district's school
board as a factor in its decisions as to where new schools were to be located, the
size the new schools should be. or whether old schools should be renovated or
enlarged. The district did not consider. and consequently did not pursue. viable
alternate locations for schools which, even using a form of neighborhood school
plan, would have resulted in a much more favorable ethnic and racial balance.

Mr. SCHULTZ. All right. You are very close, 88 percent for King
High School.

Chairman CELLER. You still support the constitutional amendment,
is that correct ?

Mr. Sciirizz. Yes. sir. I am not an attorney and I don't understand
the law but. it seems to me that the constitutional amendment is one
way to make the law perfectly clear so that the rights of American
citizens will be guaranteed.

Mr. McCuu.ocii. Mr. Chairman, I should like to make this
observation.

There are many of us interested in quality education for all. We
are only secondarily interested in segregation or desegregation as a
means. Do you have a plan to bring quality education to every student
ir. American schools? And if you doand that isn't, a humbling cities.
tionif you do. I will call you blessed when you submit it to this
cmmitte,e.

Mr. SCHULTZ. Sir, I have not developed a plan. I am not qualified to
develop a plan. But once again I would have to cite our experiences in
Corpus Christi. Equal oistribution of materials. people and money
seems to be the first step. Ent that is not a plan.

Mr. McCur.r.ocu. In Ohio we have felt that was necessary for quite
come time.

Chairman CELLER. Thank you very much. sir, for your contribution.
Mr. Sclivurz. Thank you. sir.

STATEMENT OF L. K. SCHULTZ, PRESIDENT, CONCERNED NEIGHBORS. INC., OF

CORPUS CHRISTI, TEX.

1 am L K. Schultz. President of Concerned Neighbors. Inc., of Corpus Christi,
Texas. Our organization is dedicated to the promotion of equal imiticational op-
portunity for all children, and preservation of the neighborhood school concept.
We have more than twenty thousand adults enrolled as members. Concerned
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Neighbors is a racially mixed, non partisan body with substantial representation
from all socio-economic levels, and reflects the views of approximately 80% of the
citizens residing in South Texas.

As the current President of this organization, I personally exc:nplify the nature
of its broadly based membership. A native Californian, educated at the Univer-
sity at Berkeley, I am a corporate nomad who has resided in numerous localities
in the South and West. My work has taken me to all parts of our country where
I have had the opportunity to sample the views of a representative cross section
of the American citizenry. Because of the foregoing factors, I believe I am
qualified to speak with authority on the public attitude toward forced busing and
the need for legislative action to prohibit it.

The City of Corpus Christi is under court order to forcibly alter the ethnic
ratios of its schools through the vehicle of student transfers which can only be
accomplished by massive busing. This situation has been brought about through
a suit entitled Cismeros vs. Corpus Christi Independent school Oistrict, S.D.
Texas, 1970, 324F. Stipp. 599. The Plaintiffs alleged that the District had im-
plemented since 1954, de jure segregation involving three ethnic groups in vio-
lation of the Constitution. Our case is different than others, it does not involve
just the black-white situation. The alleged segregation involved three separate
ethnic groups: negro less than 6% of the population ; Mexican American and
Anglo with a little more than 47% each. The anglo group includes such diverse
ethnic sources as Italian, Chinese, German. Czech, Irish, Lebanese, Greek, and
others.

Federal District Judge Woodrow Seals ruled, for the first ime, that three sepa-
rate and identifiable ethnic groups did exist and because ethnic concent rations
had occurred in some schools, segregation of these groups had been practiced in
Corpus Christi. Based in this ruling, Judge Seals ordered a massive student
transfer plan involving some 15,000 students and 60 public schools. The busing
system necessary to provide transportation under the judge's order was estimated
to involve 1.7 million dollars for the initial capital investment with an annual
operating expense in excess of $400,000.00.

Review of the Corpus Christi case leads us to the opinion that the case was
conducted in a prejudicial manner, that segregation by law did not exist, that
ethnic groupings in the Corpus Christi School System were a result of neigh-
borhood housing pattenrs and that Mexican Americans were no more an ethnic
minority than were the Greeks, Italians, Chinese, Czechs, and Germansin the
community.

The School District has appealed the case to the 5th Circuit Court where it is
now to be considered on its merits. The Fifth Circuit Court refused to stay order
The Supreme Court granted a stay order. It is interesting to note that the Jus-
tice Department. who had been aligned with plaintiff in the trial court, joined
with the School District in seeking a stay from the Supreme Court.

Prior to the desegregation case. Corpus Christi was a serene community of
'200,000 persons. Although some dissatisfaction with school boundaries existed,
true racial strife was unknown. All the races existed in harmony, the neighbor-
hoods were open and school children were able to transfer freely. Segreagtion by
law had not existed for blacks in this community since the Brown decision in
1954. It never existed fo: Mexican Ameircans. In recent years, approximately
10% of the families in the predominantly negro and Mexican American neigh-
borhoods move each year to predominantly anglo neighborhoods. Actually, the
only real deterents to complete mixing of the community in a short period of time
are the economic levels of its residents. Open housing is guaranteed by city
ordinance.

Since the desegregation case entered upon the scene, the once serene city of
Corpus is the site of racial tension. Polarization of ethnic groups has taken place
to the detriment of harmony in the community. Children who once had little
awareness of racial difference are now imbedded in an environment of class-
race distinction.

The point of the Corpus Christi desegregation case is simply this: A peaceful
community that had not practiced segregation required by law since 1954, whose
schools were all integrated based on the make up of the neighborhoods, had levied
upon it an onerous massive student transfer system which would not substantially
alter the racial or ethnic makeup of the schools, but at the same time would
denilitate its financial base and promote tension and racial polarization within
the community.
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We in Concerned Neighbors have addressed ourselves to the Corpus Christi
case from all sides of the issue. During the court proceedings we listened to
the charges that an equal education was not available to all our children. Others
stated that some of the schools in the older neighborhoods were rundown and
that better teachers, equipment, curricula, and more money were available in
the new and more affluent areas only. My first action as President of the orga-
nization was to undertake an unbiased study of all aspects of our school system.
This study was accomplished by more than 60 mothers of school children of diverse
racial backgrounds and socio-economic levels. Interest in the study was so high
that a number of proponents of forced busing joined in the effort.

The study resulted in two reports which we have combined into a package we
call the comprehensive school report. The results of the study were very en-
lightening. We found that we did in fact have some schools that were physically
below par : 6 in the older neighborhoods, and 2 in the new.

We found on the other hand that teacher experience and training were well
distributed throughout the system and the student teacher ratios were generally
lower in the less affluent parts of the city. The distributions of special programs,
equipment and materials also favored the less affluent and the dollar distributions
from district funds were approximately equal. When federal contributions were
included, however, we found that the older neighborhood area schools received
approximately $100 per child year more than the newer neighborhood schools.
A curricula review indicated some special remedial :Ind bilingual programs are
being provided to the disadvantaged, otherwise the same basic programs are
available to all. We were forced to conclude that an equal opportunity to learn
is and has been available to eve', child within the Corpus Christi School System.
Since the study, the District has called a bond election to raise funds to renovate
the older schools. In fact, the programs calls for the closing of one of the oldest
schools. This proposal brought a storm of protest from the citizens and parents
residing around the school. The very people the court has found are being
segregated are now protesting the closing of the school in their own neighborhood
and demanding that it be left as it now exists. They do not feel that a better facil-
ity located some distance from their homes will improve their childrens'
education.

Based on our experience in Corpus Christi and our contacts with similar prob-
lems across our country, we would like to make the following observations and
pose some questions. First of all, we in Concerned Neighbors believe in a free
and open society without restraint. That is to say each man should have the
opportunity to achieve whatever social and economic goals he desires to pur-
sue and should have the right to live where he chooses regardless of race or
ethnic background. I ask you if a man chooses to live in a neighborhood rich
in members of his own ethnic group is it not a violation of his rights as a free
American to force him to send his children across town or into another city or
county for an education when there are schools available nearby?

Although de jure segregation has taken place in parts of our nation, most of
the country has been settled in a de facto manner. Under the Constitution a
man has the right to select the neighborhood in which he lives. On the other hand,
the courts today are saying that if the neighborhood he has chosen has an ethnic
imbalance, he has committed a wrong and his children must be bused to rectify
that wrong.

To force transportation of students out of their neighborhoods to schools many
miles from their homes is no different from saying that parents should be re-
quired to reside in areas where they do not. choose to reside.

In conversations with my black acquaintances they have told me of their child-
hood days when they were bused past the white school to a distant black school.
They tell about how wrong they feel this practice was and I agree that it was
a terrible injustice. I ask you if it was so wrong to forcibly bus black children
prior to 1954, how is it suddenly right today to force the busing of all of our
children. I ask those who argue that the busing is necessary to right the wrongs
of the past, is justice served now by committing the same wrongs again? Laws
which imposed segregation because of race were wrong. Laws which forcibly im-
pose integration are equally wrong.

Numerous court decisions have been rendered in the past 2 years ordering
forcible desegreg: tion of schools through massive student transfers. The deci-
sions have varied in intensity and direction leaving the people of our country
bewildered and suspicious of the integrity of the judicial process.
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The laws pertaining to one's individual rights in a desegregated society are
apparently not sufficiently clear to promote fairness and consistency in the de-
cisions. The constitution and the surrounding legal structure seem to have
the latitude under which on fundamental rights can be jeopardized at the
whim of any single Federal Judge who is unresponsive to the citizenry he was
appointed to serve.

We ask you the Congress of the United States to provide the citizens of our
country with laws that are so clearly stated that they will not be misinterpreted
to deny our rights as American Citizens.

SUMMARY OF A COMPREHENSIVE REVIEW OF THE CORPUS CHRISTI SCHOOLS

Concerned Neighbors, Inc., a non-profit organization was formed in 1970. In
the process of incorporation, this organization undertook as one of its goals the
preservation and promotion of quality education in Corpus Christi Schools.

As the case against the School District progressed through the courts during
1970 and 1971, a great deal of criticism of the Corpus Christi Independent School
District was aired both in the courtroom, publicly via the news media, and in
public forums. These criticisms alluded to g-oss inequities in _distributions of
educational equipment. personnel, dollar contributions and maintenance and
placement of modern physical plants. These alleged inequities were indicated to
have been perpetrated to favor certain portions of Corpus Christi at the expense
of other sections of the city.

In order to develop a position regarding the many allegations, it became neces-
sary for Concerned Neighbors to separate fact from innuendo. A Task Force was
formed in July, 1971 whose principal objective was to gather factual data about
the Corpus Christi School System. The result was the recent. submittal of two
basic reports to the Board of Trustees of Concerned Neighbors.

One of the reports dealt with data gathered from School District files. The
data were prepared by a group headed by Mrs. Alice Hammond. Her group con-
cerned themselves primarily with dollar distributions, staff experience, training,
and assignment; ethnic groupings ;, equipment disbursements, and federal fund
allocations.

Another section of the Task Force headed by Mrs. Kay Holtby engaged in a
comprehensive on-site physical inspection of the school plants and grounds. This
group was composed of mothers in all neighborhoods of our city. These mothers
worked on a paired basis. That is to say, the mothers in the schools paired under
Judge Seals plan, met together and inspected each other's schools together. This
procedure provided objectivity as well as understanding among mothers of their
mutual problems. The volunteers in this group were not all members of Con-
cerned Neighbors, and in fact included some proponents of student transfers and
forced busing.

The report prepared by this second Troup provided us with facts about the
physical school plants, their condition and state of repair. Additional data re-
garding safety equipment, learning centers, bilingual programs, library and
nursing facilities. educational equipment. etc., have also been provided.

The two reports submitted by .he Task Force are too complex and detailed
to he fully treated in this summa. y., Nonetheless, there are a number of observa-
tions which should be made relative to the alleged unequal distributions within
our School System.

Although the leadership of Concerned Neighbors prefers to treat our city and
school system as a unit, we have, because of the allegations, separated our
schools into two areas: (1) those located on the west side of town enrolling
approximately 21,000 students, and (2) those located on the south side of town
enrolling approximately 25,000 students.

Our observations based on comparisons of these two areas are as follows:

CATEGORY ISTAFF DIsTRIRUTION

The student to adult educator ratio varies from a low of 13 to 1 at Zavala
School to highs of 30 to 1 at ennninelmin and Cullen Junior High Schools.
Seven west side schools have ratios below 20 to 1, while all south side schools
have ratios of 20 to 1 or higher.

Average teaching experience varies from 6 years for Sanders School to a high
of 21 for Fisher School. Although experience varies widely from school to
school, the overall average in the two areas is approximately 13 years.

1
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CATEGORY II SPECIAL SERVICES
A. Librarians

Each of our High Schools and Junior High Schools has a full-time Librarian,whereas only 20 of our Elementary Schools have full-time paid Librarians. The
remaining schools provide library services as they can with volunteer mothers.
The distribution of full-time paid Librarians is as follows: South side, 5; Westside, 15.

B. Nurses
Nurses are assigned to Corpus Christi Schools on a limited basis. One west side

school has a full-time Nurse for Headstart students. The remaining schools havepart-time Nurses. Many are attended by Nurses only one day a week.
el. Elementary Learning Centers

Nineteen of our forty-two elementary schools have learning centers. They arereasonably well distributed with 8 in south side schools and 11 in west sideschools.
D. Bilingual Programs

There are 8 Elementary Schools which offer bilingual programs. All eight ofthese programs are held in west side schools.
E. Kindt.rgurtens

The Corpus Christi Independent Schoot District operates 18 Wadergartens.
These are distributed: South side, 3; West side, 15.

CATEGORY IIIPHYSICAL PLANTS (SCHOOLS)

A. Air Conditioning
Although all Corpus Christi High Schools are air conditioned, only 14 Ele-

mentary and Junior High Schools have air conditioning. These are distributed
as follows: South side, 9 schools ; West side, 5 schools.
B. Portable Buildings

Twenty-three of our schools utilize Portable Buildings to accommodate theenrollment. Westside schools using portables number 12; SouthsIde Schools, 11.
C. Condition of Schools

The Task Force carefully investigated the condition of each school in thecity. They found many instances of poor conditions such as bad plumbing,
inoperative restroom fixtures, broken sidewalks, drainage problems, interiors in
need of refinishing and playgrounds with holes and dangerous debris in the formor broken glass and metal. The parents in two Elementary School Districts com-plained of the location of taverns nmr or adjacent to their schools. The report
also indicates that 6 West side and 2 South side Elementary Schools shouldbe replaced as soon as possible with an additional 7 Elementary Schools and
4 Junior High Schools in need of immediate repairs.

CATEGORY IVDOLLAR DISTRIBUTION
A. District Funds

Operating funds are distributed on the basis of average daily attendancefigure Elementary school contributions for the School Year 1970-71 ranged
betwee.. $376 per student per school year and $492 per student per school year.
West side schools received an average of $432 per student, while South side
schools received an average of $416 per student. The Junior High and High
Schools received higher average contributions with the South side schools aver-
aging $526 per student and the West side schools $532per student.

School District records show total expenditures for educational equipment as
follows: West side schools$271,000 for 21,000 students; South side schools$200,000 for 25,000 students.
B. Federal Funds

The Federal Government provides financial assistance to the Corpus Christi In-
dependent School District in the form of Title I and Title II funds. These funds
are distributed on a per school basis and are dependent upon the needs of thestudents enrolled in the school. The Federal disbursements during the School
Year 1970-71 were as follows: South side Junior High and High Schools totaled
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$24,903, or approximately $2.00 per child ; West side Junior High and High
Schools totaled $55,452, or approximately $6.00 per child ; South side Elementary
Schools totaled $8,416, or approximately 06 cents per child ; West side Elemen-
tary Schools received $1,297,668, or more than $100 per child.

CONCLUSIONS AND RECOMMENDATIONS

In concluslon, the two reports show little evidence that any segment of our
School System deprives any select portion of our children of an equal opportun-
ity to learn. There are some evident unequal distributions indicated ; however,
most of these are in favor of that portion of the system alleged to be deprived.
The obvious inequity is the distribution of Federal Funds. While the leadership
of Concerned Neighbors supports the philosophy under which the disadvantaged
receive special aid, we would like to re-emphasize its magnitude to those among
our community who continually try to convince the disadvantaged that they are
not receiving their share of the educational dollar.

We have noted the poor conditions in a number of our schools. Although the
School District has previously indicated their attention to these problems, we
re-emphasize the need for immediate action. The leadership of Concerned Neigh-
bors therefore urges the School Board to take the following actions :

1. Replace the following Elementary Schools: Allen, Austin, Furman, Fannin,
Houston, Southgate. Travis and Zavala.

2. Effect needed repairs in these Schools : Carroll Lane, Fisher, Fraser, Lozano,
Menger, Oak Park, Washington. Baker, Coles, Cullen and Driscoll.

3. Provide air conditioning for all Corpus Christi Schools.
4. Review our Study of Educational Plants and direct the attention of our

Maintenance and Custodial Staffs to the problems indicated therein.
Another matter of concern to those of us interested in our schools is the

limited number of full-time Librarians and Nurses. 1V direct your attention to
this problem and request correction.

We are aware that our recommendations are much :aster to state than they
are to carry out. It is also evident that the indicated actions will require funds
beyond the limits of the present District Budget. The leadership of Concerned
Neighbors is aware that we, the citizens of Corpus Christi, must share the
responsibility for the needs of our School System with our elected School Board
Members. Every citizen of this community must prepare himself to support the
needed Bond Issues or other economic measures necessary to improve the con-
dition of our schools.

L. K. Scntruz,
President, Concerned Neighbors, Inc.

SOUTH

Calk Scha nen
Carroll Lane Smith
Casa Linda Wilson
Central Park Windsor Park
Fannin Woodlawn
Fisher Yeager
Fraser Baker
Houston Browne
K. z Cullen
Lexington Haas
Meadowbrook Hamlin
111"-?,er Shannon
Montclair South Park
Moore Carroll
Parkdale King
Sanders Ray

WEST

Allen Evans
Austin Garcia
Chula Vista Gibson
Crockett Lamar
Crossley Los Encinos

80.449 0 - 72 pt.2 - 10
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WEST Continued

Lozano Solthgate Barnes Driscoll
Oak Park Travis Coles Miller
Prescott Washington Cunningham Moody
Savage Furman Martin
Shaw Zavala Seale

Chairman CELLER. The next witness is Mr. W. Harry Davis, member,
Minneapolis Board of Education.

Mr. Davis.

STATEMENT OF W. HARRY DAVIS, MEMBER, MINNEAPOLIS BOARD
OF EDUCATION, ACCOMPANIED BY FRANK KNOLL, EXECUnvt
DIRECTOR OF THE URBAN COALITION ACTION COUNCIL

Mr. DAVIS. Mr. Chairman, with me is Mr. Frank Knoll, who is the
executive director of the Urban Coalition Action Council, of which
I am the vice chairman.

Mr. Chairman and distinguished members of the subcommittee, my
name is Harry Davis. I am from Minneapolis, Minn. I am the presi-
dent of the Uri-an Coalition of Minneapolis and I am the only black
member of the Board of Education of Minneapolis public schools.

Chairman CELLER. Do you speak for the Board of Education of
Minneapolis?

Mr. DAVIS. I am not speaking for them today. I am speaking in my
capacity as vice chairman of the Action Council of the Urban Coali-
tion, but I am a member of the Board of Education of the city of
Minneapolis.

I am appearing today in my capacity as vice chairman of the
Minneapolis Urban Coalition Action Council, the orgfinize tion which
sought and obtained from Judiciary Committee Cl? .irman Emanuel
Ce ller an invitation for me to appear before you today to present a
statement giving my views and those of the action council concerning
the proposed constitutional amendment aimed at banning or making
impossible the integration of the public schools by means of busing.

I also appear before you today both as a product of and repre-
sentative of one of the finest school systems in the country. It is a
system which, when I made my way through it as a student, was

iessentially unsegregated. Today, in spite of having tried nearly every
possible volunteer program for desegregation and integration, it is a
system more segregated than when I graduated from it 30 years ago.

And it is a system which finds itself confronted with the fact that
a sick, racist society is willing to tamper with perhaps the greatest
political document ever writtenthe Constitution of the United States
of Americain order to deny the very equality that it guarantees.

If the busing that is at issue here today was not busing for the
purpose of achieving integration in the schools, it would not be at
issue.

The controversy surrounding busing is not really a controversy
over busing, it is a controversy over integration of the schools. Busing
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is not the issue. It is not the constitutional issue, the statutory issue,
or the moral issue. Integration is the issue.

Students have been bused to schools for years, both to schools near
their homes and far from their homes.

The half-truths about busing must be cleared up. As Senator Mon-
dale from my home State pointed out recently :

Busing is the way the overwhelming majority of schoolchildren outside our
central cities get to school. Twenty million elementary and secondary school-
children are bused ; 40 percent of our schoolchildren-65 percent when those
riding public transportation are includedride to school every day for reasons
that have nothing at all to do with school desegregation.

No one has ever raised busing as a constitutional issue until it was
suggested as one tool to achieve integration in the schools. In fact, many
people pointed with satisfaction to the fact that busing is the safest
way for children to get to school, and that it significantly reduces
tardiness and absenteeism.

No one ever questioned the constitutionality of busing farm children
to schools far from their homes.

No one ever questioned the constitutionality of busing suburban
children to schools not so far from their homes.

No one ever questioned busing crippled children to special schools
designed to accommodate their handicaps either near or far from their
homes.

What we're talking about today when we talk about busing to
achieve integration in the schools is, in a. sense, very similar to the
busing of crippled children to special schools. for any student who
foes not have the opportunity to associate with other students of
different races is potentially educationally crippled and socially crip-
pleu. And this applies to majority race students as well as to minority
race students.

The Supreme Court of the United States made this very clear 18
years ago. In 1954 the Court said a separate education is inherently
an unequal education.

The Court further recognized that a separate education resulted in
inequality not only in the strict educational sense, but also that it had
a serious negative effect on the social development of the child.

The President of the United States is on record clearly as agree-
ing that a separate education is inherently unequal.

Yet all over this country we continue to have essentially separate
and unequal schools.

Educational equality is what leads to all other forms of equality
in this country. Without educational eq_uality there can scarcely be
equality of jobs. Without equality of jobs there can be no economic
equality. Without an education equal to that of his white peers, there
is little opportunity for the black. the Chicano, the Puerto Rican, the
Indian, the Asian-American to achieve any measure of economic
equality with his white veers.

It is said by some these days that. the racial makeup of public
schools ought to mirror the racial makeup of the neighborhoods sur-
rounding those schools. We know what that means for the schools of
Harlem, the schools of Detroit, the schools of Birmingham, or even the
schools of my homeown of Minneapolis.
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In many cases it means that blacks will be attending all-black schools,
that Chicanos will be attending all Chicano schools, that Puerto Ricans
will be attending all-Puerto Rican schools, or, conversely, it means
that most whites will be attending all-white schools.

If the racial makeup of the neighborhood is all black, all Chicano,
all Puerto Rican or what have you, it means a separate education for
the children of that neighborhood. It means a separate and unequal
education.

Open housing is the answer, some people say. By this I take it that
they mean a black earning $8,000 a year is supposed to buy a house in
a neighborhood of people earning $15,000 a year. We know what the
color of those people earning $15,000 a year will be-99 percent of
them will be white.

I wonder if anyone who makes this suggestion has taken a serious
look at the income levels of blacks and other minorities in this country.

The reason why income levels of minorities in this country are far
lower than those of whites is because they are denied equality of jobs.
The reason why minorities are denied equality of jobs is because
they have been denied equality of education.

It all comes back to the same place, education, equal education.
And eoual education means integrated education.

Recently Sol M. Linowitz, chairman of the National Urban Coali-
tion, said :

There are already enough forces at work in this country to pull us apart
without adding still another. We are committed to an integrated society, but
we are steadily becoming more divided, more separate and more unequal.

Until we have equality of education there will be few racially mixed
neighborhoods, and, as a result, few racially mixed schools.

What we have today, largely, is whites and blacks and other minor-
ities living in separate neighborhoodsneighborhoods which more
and more are becoming enclaves where people from groups other than
those living in the neighborhood are not safe to go.

This is supposed to be a free country, a country where people are
free to go where they please. But I wonder if the members of this
subcommittee feel free to walk the streets of Harlem during the day,
let alone at night.

I can tell you the blacks of the city of Minneapolis do not feel free
even to drive their automobiles through its upper middle-class suburb
of Gclden Valley, as is so clearly justified by the case of Oliver Lyle
who was stopped and harassed by white policemen on several occasions
as he drove through the suburb on his way to work.

Look at the sales of handguns, the proliferation of security devices,
the popularity of marksmanship, judo and karate classes. The longer
we stay apart the further xe will grow apart and the worse it will be.

Is an America where people live behind bolted doors in guarded
enclaves connected by high-speed highways the kind of America you
want to see ?

The only way we're going to achieve racially integrated neighbor-
hoods is by providing an equal education for all the races. Then, in
the future, minority children will be able to achieve a measure of
economic equality as adults that their parents never achieved. Then
you may finally get integrated neighborhoods into which blacks and
other, minorities will be able to move because they are on the same
economic level with whites living in the neighborhood.
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Integration of the schools must come before there will be integration
of the neighborhoods.

You know, during World War II, at the height of the anti-Japanese
hysteria when this Government put thousands of its citizens who hap-
pened to have had ancestors from Japan in concentration camps, the
Government made a study of the entire country to find a place where it
could establish a military intelligence service school where it could
teach those Japanese-Americans who had volunteered for service and
who had a knowledge of the Japanese language the techniques of
military intelligence.

The purpose of the study was to find the place where the Japanese-
American could be brought and receive, the best welcomeor the least
amount of oppositionfrom the civilian population. I'm proud to say
the area selected was the Minneapolis-St. Paul area.

The reputation Minneapolis had as a prejudice-free city has grown
over the years and is perhaps part of the explanation why the popula-
tion of blacks in the city has risen dramatically in the past 10 years
from around 12,000 to nearly 19,000 today.

But it strikes me as no odd coincidence that, in the face of this
increase in the number of blacks, 3 years ago the white citizens of
Minneapolis electedand have since reelectedas mayor a man who
today says he has a public mandate to try to prevent the Minneapolis
Civil Service Commission from following a U.S. district ordersub-
stantially reaffirmed en lane by the Eighth Circuit Court of Appeals
to hire minorities for the city's all-white fire departmentan organiza-
tion which has not had a black or other minority person in it for as
lone as anyone can remember.

Meanwhile, during the past year the administration of the
Minneapolis public schools has been in the midst of trying to work
out ways to achieve integration in the city's schools. Apparently in
response, a great hue and cry was raised by many of the city's white
citizens and manifested itself in the last school board election in the
victories of two individuals who campaigned on no platform other
than that they opposed busing to achieve integration in the schools.

Yet I have the feeling that up until 3 or 4 years ago many Minne-
apolis citizens who are complaining today had been sitting back rather
gleefully watching the Federal Government force integration on an
unwilling white population in the South. Many of these citizens, I
believe, stopped chuckling when it appeared they would be faced
with prospect of desegregating public schools in Minneapolis. The
change of heart seems to be true in cities all throughout the northern
United States.

For years it appeared quite clear that northerners thought inte-
grated education was fine for the South. I can't remember hearing a
single, northern Member of Congress raise a word in opposition to de-
segregation of schools in the South, or to the ways integration was car-
ried out thereincluding busing. No, in the North scarcely a word was
raised in opposition until it began to be required of the North as well.
That is when we started hearing people talking about the "unconstitu-
tionality" of busing.

Instead, what we should be hearing today is courageous men of gov-
ernment talking about the necessity and the propriety of equal educa-
tion.

As Senator Mondale has said :
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We're at a crosroads. School desegregation in the South is largely completed.But we in the North are now beginning to feel the pressure to abandon thecourse set by the 14th Amendment.

In the face of the kind of pressure we're seeing today in Minneapolis
and all around the country, I will not deny that it takes men of courageand a clear vision of the future to resist the temptation to pull orie ofthe blocks out of the foundation of law that has served white citizens
of this country so well for so many years.

I would remind you that in so doing you will be destroying the one
thing we minorities have clung to for yearsthe certainty that, be it
not so in fact, equality is at least guaranteed in law, and surely ulti-
mately will come tous.

It is much easier to talk instead about, devoting government expendi-
tures to insuring modern, clean, well-lighted, well-heated schoolswith alert, well-trained teachers. No one who calls for integration of
the schools would deny the desirability, the necessity, of achieving such
conditions in the schools.

But what we know and what we can see from what is happening all
around us today is that there is more to education than just a build-
ing and a teacher. A true education is alsoand perhaps most itn-
portantlyan experience in associating with and interacting withone's peers.

As long as the group of students one's child associates within class
are all of the same race, the Supreme Court has saidand four Presi-
dents have agreed his education will be seriously lacking. As long asthe group of students one's child associates within class are all of the
same race, the more this will result in separation, misunderstanding,fear and hatred among the races as they grow to adulthood.

I cannot believe that any of the members of this subcommittee--
nor any of your constituentswant to live in a country pervaded by
fear and hatred. That is not the promise the founding fathers held
out to the millions of immigrrnts who have poured into this country.
That is not the promise we as parents hold out to our growing children.

It will be the promise of the future, however, unless we begin at
the beginningin the schoolsto learn to understand one another.

Mr. Chairman, members of the subcommittee, as Sol Linowitz said
so well recently, it would be "foolish and tragic" to discard the
mechanism of busing as one tool to be used in achieving integration
of the schools.

It is vital to the national interest and to our whole concept of an
integuted society, as he put it, that this subcommittee not recom-mend' he passage of a constitutional amendment designed to prohibit
busing to be used to achieve integrated and equal education.

Thank you. Mr. Chairman.
Chairman cELLER. Thank you very much, Mr. Davis. We appreci-

ate your coming and we thank your associate.
Chairman CE1,1,ER. Our next witness is Mr. Alan R. Perry. chair-

man, Winston-Salem/Forsyth County Board of Education, Winston
Salem, N.C., who will he introduced by our colleague, Congressman
Wilmer Mizell.
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STATEMENT OF HON. WILMER DAVID MIZELL, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NORTH CAROLINA

Mr. MIZELL. Mr. Chairman, I want to thank the committee for
extending an invitation to Mr. Perry to appear here personally and
testify- because of his practical knowledge of dealing with almost all
impossible situation in the Forsyth County Winston-Salem School
System. He certainly has shown leadership with wisdom and com-
passion in dealing with this situation.

So I thank you, Mr. Chairman and the committee for inviting him
to come. I am sure that what he has to offer will be of benefit during
the deliberation of this subcommittee on this very vital issue today.

Chairman CELLEa. We appreciate your presenting your constituent.
Mr. Perry, we are glad to hear from you.

STATEMENT OF ALAN R. PERRY, CHAIRMAN, WINSTON SALEM/
FORSYTH COUNTY BOARD OF EDUCATION, WINSTON-SALEM, N.C.

Mr. PERRY. Thank you, Mr. Chairman and members of the com-
mittee. I appreciate the opportunity to testify before this subcom-
mittee on a subject of national importance. It is a particular honor to
appear before Members of Congress who have compiled such a dis-
tinguished record in support of constitutional rights, and I appreciate
the introduction by our most able Congressman, Mr. Mizell.

My name is Alan R. Perry, and I am chairman of the Board of
Education of the Winston-Salem/Forsyth County School System. I
have been an electLd member of this board since 1968 and its chairman
since December 1971.

In private life I am vice president of Booke and Co., employee bene-
fit consultants and actuaries.

The Winston-Salem/Forsyth County School System is one of the
largest school districts in the Nation under Federal court order re-
quiring total pupil integration. To my knowledge, it is the only school
district in the Nation ever to be invited by a Federal court to reduce
the amount of cross-busing ordered previously by that same court.
It is, to put it bluntly, a school district, in which considerable confu-
sion exists as to what the Constitution of the United States requires
with respect to pupil assignment.

My purpose here this morning is to present to this subcommittee a
factual summary of the situation now existing in our school district,
in the hope of facilitating your deliberations. To the maximum extent
possible, I shall attempt to serve as a spokesman for our board; never-
theless, it should he pointed out that each member of our board has
his or her own personal opinions on the various aspects of this complex
question.

Our board members, our excellent administrative and teaching staff
and countless volunteers have worked hard this year to implement
the present pupil assignment plan in the best manner possible for the
sake of all pupils. Despite the many problems involving transporta-
tion, the school year to date has been a goad one for many students
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and their teachers, although the rosy picture presented by the U.S.
Civil Rights Commission is far from accurate or complete.

The new grade structure offers definite educational advantages, es-
pecially at the secondary level, and our professional educators believe
that it should be continued next year, with improvements, pending
more complete evaluation.

The questions that I cannot answer affirmatively are whether the
massive cross-basing that exists today in our school district will
achieve the equalization of educational opportunity which its pro-
ponents and the courts believe it will achieve, and whether massive
cross-busing is the best path to equal educational opportunity in the
metropolitan school systems of the entire Nation. I believe that more
viable alternatives can and must be found.

Mr. McCumocii. May I interrupt the witness there, and I do not
do it with any feeling of animosity. Will you suggest to us some of
those approaches that might solve the problem for us ?

Mr. PERRY. Yes, Mr. McCulloch, I will.
Mr. McCumocii. Thank you. We will appreciate it and we will give

your answer every due consideration.
Mr. PERRY. Thank you, sir.
There are significant educational disadvantages in our school sys-

tem's present structure, too. It has been necessary to use buildings
not designed for the grade levels assigned to them and sometimes
lacking necessary facilities (e.g.,laboratories).

Extracurricular activities have been curtailed because of the diffi-
culty many students face in finding transportation if they remain after
school. Principals, responsible for supervising complex busing opera-
tions, have less time to spend as instructional lutders. Black and white
parents, some of them with children attending four or five different
schools, show less support for a particular school or for the public
schools in general. Federally funded compensatory education pro-
grams have been weakened by the dispersal of pupils.

But the principal problem, as I see it from my vantage point as
chairman of the Board of Education, goes well beyond these matters.
It is a crisis of public confidence in the ability of local, State, and Na-
tional Government to deal fairly and uniformly with a national issue
of major importance to the future of public education and the future
of the nation itself.

This crisis of confidence is compounded by confusion and uncer-
tainty as to what the Federal courts actually require in the realm of
pupil integration, as to the will and intent of the Congress, and as
to the unreal distinctions between school systems in the South and
school systems in the North.

Elsewhere in my testimony. I will present details of the pupil as-
signment and busing plans now existing in our school system. At this
point, however, I would like to outline a chronology of recei,t. develop-
ments that have added to the confusion and uncertainty in our own
school district and further eroded the base of public support which we
so desperately need to improve our educational program.

The Winston-Salem/Forsythe County school system. the second
largest in North Carolina, is a consolidated school district with an
enrollment of approximately 48,000 pupils at the beginning of the
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1971-72 school year. The systemwide ratio of black pupils to white
pupils is approximately 29 percent, and most of the black pupils live
within the city limits of Winston-Salem.

Prior to 1968, the school district had not been involved in desegrega-
tion litigation.

The school system has consistently adhered to guidelines set up by
the Department of Health, Education, and Welfare pursuant to the
Civil Rights Act, HEW representatives visited the school system and
approved its pupil assigrment plans and attendance area maps on
every occasion until, by reason of lawsuits filed against the system in
1968, the submission of plans was no longer required.

The present pupil assignment plan under which the district is oper-
ating was ordered by the U.S. District Court for the Middle District
of North Carolina as a result ofone of the two desegregation suits filed
against the board: Catherine Scott, et al. v. Winston -Salem /Forsyth
County Board of Education. Following the decision of the U.S. Su-
preme Court in Swann v. The Charlotte-lif ecklenburg Board of Edu-
cation, the Court of Appeals for the Fourth Circuit, on June 10, 1971,
remanded the Scott case to the U.S. district court with instructions
to obtain from our board a revised pupil assignment plan.

The district court told the board :
Despite the substantial difference between the findings of this Court . . . and

the findings which form the predicate of the decision of the District Court in
Swann, it is apparent that it is as 'practicable' to desegregate all the public
schools in the Winston-Salem/Forsyth County system as in the Charlotte-Meck-
lenburg system and that the appellate courts will accept no less. Consequently,
this Court can approve no less.

Acting in good faith, the board developed a plan for submission
to the Court. The board unanimously advised the Court that, although
"this is the least expensive, least disruptive, least. burdensome and most
equitable plan the board has been able to devise and still accomplish
the required objective of achieving a racial balance in the public
schools of Forsyth County which will be acceptable to the Court, it
is not a sound or desirable plan, and should not be required, because
the residential pattern of Forsyth County makes the accomplishment
of such objective impossible without massive, expensive busing which
imposes an otherwise unnecessary financial burden on the public and a
tremendous burden of inconvenience and time consumption on pupils
and parents, and traffic hazard on pupils."

On July 26, 1971, the district court ordered the plan into effect. It
resulted in approximate racial balance in every school in our school
district. The plan, in the opinion of the Court, was neither more nor
less than was required by the law.

On August 31, in response to a request, from the board for a. stay,
the Chief Justice of the United States handed down an in-chambers
commentary that, while denying the stay, suggested that the district
court had required something that was indeed more than the Con-
stitution required. I have been told that copies of this 10-page opinion
were lispatched to every district and circuit judge in the United
States.

The hoard asked the district, court to vacate its order, in view of
the Chief Justice's statement. Meanwhile, the plan was implemented
at the start. of the 1971-72 school year.
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On October 4, leas thqn 6 weeks after the start of the school year,
the board's counsel received a letter from the district court saying that
the Court had become "increasingly concerned about the children
being bused on the interstate" (Interstate Highway 40) and adding
that there was serious question as to whether the lourt "should con-
tinue to require implementation of a plan that involves busing so many
children on this highway." The board replied that it needed more
definitive guidelines.

On December 3, the district court issued a lengthy memorandum
order which cited the school system's numerous good faith attempts to
comply with relevant court decisions and stated that it was clear,
"by any standards, that the Board of Education is now operating a
unitary system."

In a sharp criticism of cross-busing, the court said :,
The fact that the practice of "cross-busing" existed to achieve segregation in

dual school systems prior to Brownand was condemned in Browndoes noth-
ing to support its validity now.

The board was given the opportunity to submit a revised assign-
ment plan for the 1972-73 school year, a plan which "need not result
in any particular degree of racial mix in any school in the system."
However, the Court firmly reminded the board that, its .previous as-
signment plan for 1970-71 was not, accepted on appeal and that
"adequate consideration" should be given to busing and split zoning.

Today, as I sit here before this committee, in district court, the
board is submitting a revised plan that would halt cross-busing of
elementary school children except for voluntary majority-to-minority
transfers. The plaintiffs in the case have said they will appeal if the
district court accepts the revised plan.

Under the present plan, a total of 32,000 pupils are being bused
or approximately two-thirds of the pupils in the system. If assign-
ments were made with regard to residence but without regard to race,
approximately 21,000 pupils would be bused because of the distance
between their homes and schools.

Therefore, approximately 11,000 pupils are now being transported
for the put of pupil integration. In addition 8,000 pupils are being
transpo greater distances and over more heavily traveled roads
and highways than would otherwise be the case. To achieve the racial
ratios required by the present plan, about two-thirds or about 9,250 of
the system's black pupils are required to attend schools outside of
their neighborhood areas at any given time, and one-third or about
11,250 of the system's white pupils are required to attend schools out-
side of their neighborhood areas at any given time.

The school system operated 216 buses in 1969-70 and 276 the fol-
lowing year. The board estimated that, implementation of the present
plan would require, as many as 314 additions' buses, if the schools were
to operate on the same opening and closing schedules, and up to 157
additional buses if opening and closing times were to be staggered.

With local tax funds for the purchase of new buses severely limited,
the Board has had to "make do" with a total, at the present time,, of
366 busesincluding more than 100 vehicles that are 12 or more years
old and "boreowed" from other school districts' discards.

The inadequacy of the present supply of buses has resulted in many
scheduling and operational difficulties that affect white and black chil-
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dren alike. No immediate improvement in the school system's financial
difficulties is in sight ; last year, the board found. itself $1.3 million
short of the revenue it believed necessary to offer a sound educational
program for the current school term. irrespective of transportation.

The total estimated cost for transportation this school year is in
excess of $1.4 million, double last year's expense. While increased State
aid has become available, the local share of the total cost has increased
by more than $360,000principally because, under North Carolina
law, the local district is responsible for initial purchase of schoolbuses,
and because the State makes no provision for salary supplements for
adult busdrivers.

While the burdensome cost of the present assignment plan was a
factor in the board's judgment that it is neither sound nor desirable, it
was by no means the only factor, or even the principal factor. The
board is also concerned with the amount of time spent by pupils in-
volved in cross-busing, up to 3 hours per day in a few instances, and an
average of an hour and 20 minutes throughout the system, and the
board is concerned with the traffic hazards that are inevitable in the
transportation of 32,000 pupils.

Because of the geographic size, about 420 square miles, and residen-
tial patterns of the school district, it is necessary under the present
pupil assignment plan to transport some 8,500 .pupils daily on 4-lane
expressways including Interstate 40 and U.S. Highways 52 and 421.

Under the present plan, loaded schoolbuses travel more than 1,000
miles per day in 65-mile-per-hour traffic zones at a speed limited by
State law to 35 miles per hour. While the risk of several types of acci-
dents, like intersection collisions, is reduced on limited-access express-
ways, the risk of collision between slow-moving vehicles and high-
speed traffic does exist.

The board has made every possible effort to protect the pupils who
must ride these expressways. Newer buses with better waraing devices
have been assigned to these routes, and the board successfully blocked
an attempt by the State highway commission to increase the speed
limit on portions of the Interstate 40 west of Winston-Salem to 70
miles per hour.

Unfortunately, the State highway commission has shown a callous
disregard for the safety of the schoolchildren of Forsyth County by re-
fusing to post schoolbus warning signs on Interstate 40 and Highways
52 and 421.

Despite repeated requests by the board and concerned citizens, the
matter is apparently still "under review" in Raleigh 7 months after the
initial request.

At one point. State hihway officials said that Federal restrictions
would prevent such warning signs on Interstate 40. The board commu-
nicated with the U.S. Department of Transportation, which helpfully
advised us that it did not recommend the use of interstate highways
by schoolbuses.

Mr. Chairman and members of the committee, if I could leave with
you today only one basic point, one request, one expression of need on
behalf of the people of Forsyth County, it would be this:

We respectfully urge you to do whatever may be required to end
the seemingly endless confusion and uncertainty over what constitutes
a "unitary" school system in these United States of America.
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If a constitutional amendment is what it takes, then let us move as
rapidly as possible toward its passage by seeking appropriate lan-
guage that protects the rights of all.

However, the amendatory process is a slow one, and the need for
clear, fair, and uniform national law, to be applied throughout the 50
States, exists right now. It is my own belief that, side by side with the
search for appropriate constitutional revision, should go a top priority
search for legislation that would:

(1) Provide a single definition of a unitary school system that would
be uniformly applicable in all regions of the Nation.

(2) Define in understandable terms what the Supreme Court meant
in Swann when it said:

An objection to transportation of students may have validity when the time
or dibtance of travel is so great as to either risk the health of the children or
significantly impinge on the educational process.

(a) Provide for alternate methods, other than cross-busing, to
achieve equality of educational opportunity, methods that would
include maximum incentive for substantial additional investment of
local, State and Federal funds for schools, especially elementary
schools, wherein achievement levels, not racial levels, are below sys-
temwide norms.

I personally feel, that in order to provide equality of educational
opportunity across an entire school district, it is necessary today to
focus large and substantial amounts of money and other resources at
the elementary and preelementary level. I think classroom teacher
ratios at the elementary level should be far, far below what they are
now. I think only in this way will we achieve truly equal educational
opportunity.

I think until we are able to do that, the great burden of long-distance
trips on buses will not help to achieve that equality we seek.

Thank you, Mr. Chairman.
Chairman CELLER. I understand that before your new plan was

devised, 15 schools were all black, seven schools were all white.
Now, we are informed by the Civil Rights Commission of the fol-

lowing: As a result of the change, there are no all-white schools. There
are no all-black schools. In other words, there are no longer 10 schools
all black. There ate no longer seven schools all white. This is what
the Civil Rights Commission says of the new plan :

The Superintendent's office describes the interaction of blacks and whites in
the high school and senior high schools as phenomenal. The Superintendent's
office reports that there have been fewer disturbances and problems this school
year than in the past several years. There have been no confrontations, one
small walk out of white students at a junior high. No riots. No occasions for
calling police in school grounds.

However, this winter quite a comprehensive survey of teachers and pupils
was conducted by the Superintendent's office to see how the staff fees about
modifying the current plan. The survey indicated widespread approval of the
current plan and an overwhelming desire to continue it.

Now, do I understand that your views run counter to what I have
just read ?

Mr. PERRY. Mr. Chairman, in part my views certainly do run
counter to what you have just read. I first read of the study that was
released by the Commission on Civil Rights in my morning newspaper.
I don't want to be presumptuous but it was almost analogous of the
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members of this distinguished committee finding that another Govern-
ment body had written a report about the committee without ever
having contacted the chairman of the committee or any of its members.

We are not contacted. The chairman of the board of education
was not contacted nor any of the board members by any representa-
tives of the Civil Rights Commission. We were disturbed to hear in
Father Tiesburgli's testimony that "experienced members of the staff
had been sent to five cities in which busing had been used extensively."

As far as we can determine no representative of the Civil Rights
Commission has ever visited the Winston-Salem/Forsyth County
school system.

My immediate reaction to the report was that it was not a balanced
report. It overlooked things that should be included. The statement
was made that there had been no racial fights. There are racial fights
this year. There will be racial fights next year and probably for the
next 10 years to come in any school system.

Chairman CELLER. Do you think that the teachers support the plan?
Apparently the information is that the teachers of these schools are
now supporting the new plan.

Mr. PERRY. Mr. Chairman, the fact of the matter is that the grade
structure, and I say in my written testimony, it is in material that
has been submitted, that the grade structure we went to in order to
implement this plan has received considerable, endorsement and en-
thusiasm by a number of parents and teachers. The thing we are asking
for is action to end the state of confusion that exists over what is
required of our school district and others in the area of long-distance
cross-busing.

In reacting to the Commission report, I am not taking a position
that it is completely wrong. I am taking the positior, that it was an
unbalanced report and I think that it is just as bad to tell people
that everything is wonderful as it is to tell people that everything
is terrible.

Mr. Pot,x. Mr. Chairman.
If I may make one comment at this point, Mr. Perry, you men-

tioned that a constitutional amendment is necessary and that you are in
favor of it. However, it doesn't seem to be necessary in light of what
the Chief Justice wrote in his in chamber opinion of August 7, 1971.

I don't know if the Chief Justice knew something he wasn't telling
us, but in his footnote he says :

Footnote 1. By way of illustration, if the record showed. to take an extreme
example of a patent violation of Swann, that the average time was three hours
daily or that same were compelled to travel three hours daily when school
facilities were available at a lesser distance, I would not hesitate to stay such
an order forthwith until the court could act, at least as to the students so im-
posed on.

The burdens and hardships of travel do not relate to race. Excessive travel
is as much a hardship on one race as another. The feasibility of a transfer
program to give relief from such a patently offensive transportation order as
the ono hypothesized, would also be relevant.

It seems to me that this patent violation of Swarm is not a hypo-
thet:cal but is the situation you say exists in Winston-Salem.

Mr. PERRY. Mr. Counsel, we have very few bus runs that are in
total 3 hours per day. The average is less than that. It seems to us the
court in asking us to submit or inviting us to submit a revised plan
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distance.

We are concerned about traffic safety and time and distance.
I hope, gentlemen, we are also concerned about equal educational

opportunity. I know that many people who oppose. busing are oppos-
ing busing which may be a mile in distance because they actually
oppose integrated schools.

Clur board has not taken that position and I hope they will not.
Mr. Pout. Thank you.
But it seems in view of the circumstances you described and in view

of the statements of Chief Justice Burger and the Court, you will get
relief long before a constitutional amendment could be passed, isn't
that so?

Mr. PERRY. There is a question about that because the Fourth
Circuit Court of Appeals remanded our case to the district court,
with instructions to desegregate all of the schools in the system in
accordance with the Swann.and the Mobile cases.

This is when we got our orders. Our district court had found de
facto segregation existing in the school system, not de jure segrega-
tion. They found that the district lines had been drawn in good faith
but despite those findings, he felt compelled to order integration that
amounted to approximate racial balance throughout the system.

Mr. Pout. Excuse me. Did you say the board found that or the
court did?

Mr. PERRY. No; the court found that.
Mr. HIINGATE. Mr. Chairman.
Chairman CELt.a. Mr. Hungate.
Mr. HIINGATE. Do I understand that you are chairman of the board

of education and that despite some investigation you have been un-
able to ascertain that anyone in the community was interviewed by
the Civil Rights Commission ?

Mr. PERRY. Yes; we know of individuals on the staff who were
interviewed. We were troubled, Mr. Hungate, that the chairman of
the board or none of the members of the board were contacted. In
one place in the study it indicates that the board

Mr. HUNOATE. They did send representatives there
Mr. PERRY. No, sir; we have not been able to discover any indica-

tion. They did this on the telephone.
Mr. HIINGATE. Oh, the telephone.
Thank you.
Mr. PERRY. Yes, sir. I think the study was very interesting. There

are many things in it that were accurate.
Mr. HurmATE. Then so far as you know, all of the inquiries they

made were by telephone?
Mr. PERRY. Yes, as far as I can determine a call was placed to the

superintendent long distance and he was asked to submit certain ma-
terial, the court documents and instructions to principals, and so forth.
He did so. The call was made back after that material was looked at
and those calling, I don't know their names, talked with an associate
superintendent. I understand fix:, also talked with people in the
community but we have not been able to determine with whom they
talked.

Mr. HIINGATE. Was this on the phone or in person ?
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Mr. PERRY. Apparently on the telephone. We can find nothing to
indicate there was an actual visit made to the school -Iistrict.

I understand they are coming to visit us next week.
Mr. MIKVA. Mr. Chairman.
Chairman CELLER. Mr. Mikva.
Mr. MIKVA. Mr. Perry, I appreciate your testimony and I think

that the way you have described it your board has made some good
faith efforts.

I am troubled with what seems to be an inconsistency in your state-
ment. If you don't want to answer this for certain reasons, you
can take the fifth amendment and I will withdraw the question.

I am troubled how you could make recommendations 2 and 3 and
give the reasonable approaches that you have given to this problem
and still urge on us as constitutional amendment. Because if we ap-
prove that, you are out of business as far as trying to achieve any
mariner of desegregation in your schools.

You won't be able to do it. There will be no assignments on the basis
of race allowed.

Mr. PERRY. Our board has voted on several occasions unanimously
in support of the majority to minority transfer with free public trans-
portation. Because of this, if conditional amendment language would
prohibit that, that would not be in keeping with the spirit of our
"ooard.

Mr. MIKVA. It flatly would.
Mr. PERRY. If that was the case, we would hope that language would

be amended.
Mr. MIKVA. One of the reasons I have concern is that I come from a

town with a board which on its own and thout court order achieved
a measure of desegregation in schools by busing. If this amendment
passes, the board has to disengage completely and go back to the all
black schools and all white schools. Again, from the tone and reason-
ableness of your statement, I take it that your board does not want to
go back to separate schools, that you are looking for a way to find some
better educational system.

Mr. PERRY. That is exactly right. We have no desire to return to
separate but unequal schools.

Mr. MIKVA. I don't want to belabor the point, but I would hope you
would look again at the constitutional amendment and I hope you
would modify your views on that in the future because this is one of
tEa problems the subcommittee must face. A lot of schools are telling
us that we are not for segregated schools but we want Congress to
approve the constitutional amendment.

Mr. PERRY. The amending process is slow and I think congressional
action is needed prior to that. However, I also said in my statement
that if you decide the amendment route is the way you as a committee
would like to go, let's make sure that language does protect the rights
of all including the rights of all students and the minority who would
like to transfer.

Chairman CELLER. We have three more witnesses.
We are very grateful to you for your testimony.
Mr. PERRY. Mr. Chairman, I appreciate the opportunity to be here

today.
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Chairman CELLER. Our next witness is Dr. Nolan Estes, superintend-
ent of schools of Dallas, Tex., and also Mr. John Plath Green, presi-
dent of the school board. and Mr. Ben Clark, general. chairman, Council
of Citizens for Neighborhood Schools.

Our distinguished colleague Congressman James Collins wishes
to introduce you.

STATEMENT OF HON. JAMES M. COLLINS, A REPRESENTATIVE IN
CONGRESS PROM THE STATE OF TEXAS

Mr. COLLINS. We brought with us our distinguished superintendent
of schools, Dr. Estes, the head of the school board, Mr. Green, and a
businessman that represents concerned citizens.

I might say this about the group that we have with us. I particularly
wanted this group to hear Dr. Estes because he has been known as
the most progressive and most innovative man in the South. He cer-
tainly is the most open-minded of any man. He was with HEW and
he has had experience with the U.S. Office of Education in Washing-
ton and in every suggestion and in every idea that has even been
brought forward.

I wanted you to have the advantage of his testimony.

STATEMENT OF DR. NOLAN ESTES, SUPERINTENDENT OF SCHOOLS,
DALLAS, TEX.

Mr. ESTES. 1r am Nolan Estes, the superintendent of schools for
Dallas, Tex. I represent the eighth largest city school system in the
Nation which employs 12,500 people to provide educational services
for 180,000 students on 184 campuses and in a school district that en-
compasses more than 351 square miles on a budget that is in excess of
$150 million.

Of course we are here today to talk about something that is of great
concern to adults in gsneral but to parents in particular. I think this
is evidenced by the result of the _lorida primary. We think that the
response or Congress to this particular issue may well spell the
differences between a soaring and scintillating 1970's and one that
might be sorry and sinking.

Particularly we are here to talk about the provision of equally ef-
fective education for all children of all people.

Having made a number of appearances before congressional com-
mittees of this kind during my tenure as the Associate Commissioner
of the U.S. Office of Education, I know you have had a numb( of wit-
nesses appearing before this committee making emotional pleas, both
for and against the busing of boys and girls to achieve integration.

But as a man who helped write and enforce the original guidelines
under title IV of the Civil Rights Act and a person who was respon-
sible for administering the Elementary and Secondary Education Act
in the U.S. Office of Education and other acts calling for an expendi-
ture of more than $4 billioh a year, 1 cannot tell you as a result of that
experience which involved attempting to find innovative approaches
to pr viding desegrebated education and equally effective schools
that the tools that are commonly in use at the present time by our courts
and others actually achieve increased achievement on the part of boys
and girls.
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In fact, there is mounting evidence, Mr. Chairman and members of
this distinguished committee, which indicates that desegregation is
counterproductive and I would like to just review briefly a repot which
has been published on seminars that were held at Harvard University
financed by the Carnegie Corp., involving numbers of experts, both in-
side and outside the field of education.

I think you can understand that, because Mr. Moynihan and Dr.
Thomas Pettigrew cochaired these seminars, that they have put the
academic seal of approval on these findings.

The purpose of the Harvard seminars was to reanalyze and reex-
amine the findings of the Coleman report.

I would like to summarize, briefly, three or four of the high points.
In the first place, this recently published report says that as a result

of such studythat is of the Coleman findingsthe support of several
of the conclusions of equal educational opportunities report seem much
weaker than before.

A good illustration appears in Cohen, Pettigrew, and Riley's chapter
in this book.

Mr. 13rtooics. Mr. Chairman, I want to bring to the attention of the
committee that our distinguished colleague, Congressman Earle Cabell
from Dallas. is here and that it is at Jim Collins' request that we were
able to hear Dr. Estes and Mr. Green.

Our colleague from Texas, Congressman Teague, has been chairing
the caucus this morning and could not b I here. Our Texas Democratic
delegation meets at 12 :30 where he and I must go shortly.

To Ben Clark, I say, we are delighted to have you here. Mr. Teague
was very insistent that you have an pportunity to testify and not just
submit your statement.

Chairman CELLER. We are trying to hear everybody but the bells
have rung. We will have to meet tomorrow morning unless these gen-
tlemen wish to return this afternoon.

Can you gentlemen return here at 2 o'clock?
Mr. ESTES. Yes, sir.
Chairman CELLER. The bells have rung and we have to answer the

quorum call.
Therefore, we will adjourn at this m' vent and resume at 2 o'clock.
(Whereupon, at 12 :25 p.m., the committee adjourned, to reconvene

at 2 p.m. the same day.)
AFTERNOON SESP,ZON

Mr. BROOKS (presiding). The subcommittee will come to order.
The Chair recognizes the gentlemen from Dallas. We are pleased

to have you.
You may proceed, Dr. Estes.

STATEME.0 OF DR. NOLAN ESTES, SUPERINTENDENT OF SCHOOLS,
DALLAS, TEX.Resumed

Dr. Ems. Thank you, Mr. Chairman and members of the
committee.

At the time of our recess shortly before lunch I was talking about
the report that has just been published as a result of seminars con-

80-449-72-pt. 2-.21
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ducted at Harvard University by leading experts both inside and
outside of education on a reanalysis of the Coleman report.

Much of the testimony that this committee has heard from various
sources has been based on finding of the Coleman report. So I think
these conclusions as a result of this Harvard study are extremely
important.

Let me summarize them briefly for you.
In the first. place the report says that as a result of such study the

support of several of the conclusions of the equal educational opportu-
nity report seems much weaker than before. A good illustration of
that, appears in the Cohen, Pettigrew, and Riley chapters of the Har-
vard report.

They try to check whether integration of schools directly benefits
the academic achievement of the Negro child. It is fair to say that
on the basis of their past, work that they formerly believed it does.
They now find that the equal educational opportunity report and
other studies have not been successful in untangling the effects of race
on social class.

We go on to say that although the, equal educational opportunity
report concluded that the characteristics of the other members of the
student body influenced verbal achievement of individual students,
that, is, although the report indicated that integrating students in-
creased achievement, Smith, like Cohen, Pettigrew, and Riley, found
no evidence in the equal educational opportunity report to support the
position.

In act :ition, as you know the equal educational opportunity report
that was published by the Office of Education while, I was serving as
associate commissioner said that much of school achievement, in fact
80 percent of minority students'. is attributed to the home.

Christopher .Teneks find .. after reanalyzing it that more, rather than
less, of the achievement of the student is attributed to the home.

Two or three other comments. They go on to report in their analysis
that we really don't know that integration will boost the achievement
of disadvantaged children. In other words, neither school upgrading
nor school integration will close the black-white achievement block
that. was hoped for in the Brown decision in 1954.

Mr. ZELENKO. Excuse me. Dr. Estes, but is there any evidence that
segregation improves the achievement of minority students?

Dr. Ems. We have evidence that we are going to present in just
a moment that will indicate to you that the most effective approach
that we have found is compensatory education in the neighborhood
school.

Mr. ZELENKo. That is in a segregated setting?
Dr. EsTES. That is in a program that provides for a confluence of

cultures.
'Nit., Nix. Mr. Chairman. Mr. Estes. didn't, the report, also indicate

that compensatory education was the least promising way?
Dr. Ems. Yes. but I would point, out, that his report was based on

our experience in the last 6 years in title T in which we have provided
$5 to $6 billion for compensatory education for more than 9 million
children and 41.000 school districts.

As you probably know, when we implemented title I program in
September 1965, the instructions to us at the office of education were to
involve as many students as possible with the limited funds that were
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made available at the time. That is, spend a little money on a lot of
kinds in order to tool up for this massive program because it was an-
ticipated at that time that the appropriation for title I would be in-
creased significantly.

The authorization at that time was $3 to $4 billion. Tragically, that
was never obtained. Therefore, the compensatory programs that Chris-
topher Jencks is talking about would be not comparable to the pro-
grams we have implemented now in the Dallas system wluch do
provide for critical mass and concentration of efforts.

Mr. PoLK. You disagree with that part of Jencks report then, which
downgrades compensatory education but agree with that part of the
report that indicates the strength of parental influence and homelife
as important?

Dr. EsrEs. Yes, sir.
Mr. Pout. Thank you.
Dr. EsrEs. Mr. Jencks goes on to say as a part of the Harvard study

that the most promising alternative, and "'might add here, is not forced
busing, is not racial mixing, is not satelliting, it is not closing inner
city schools but the most promising alternative would be to alter the
way in which parents deal with their children at home.

I am aware that this committee has had a lot of testimony which
gives evidence of research studies that have been conducted.

In order to save vou time, I would like the entire testimony as well
as our research findings to be included in your report.

Mr. BROOKS. Without objection we will include your statement and
your appendices in the record.

(Dr. Estes' statement and attachments are set out at p. 925.)
Mr. EsTEs. I would summarize the evidence we are submitting to

suggest that the evidence this past year in Dallas supports the findings
of this path-breaking report developed at Harvard University which
suggests that integration, particularly where there is great economic
distance, does not increase achievement.

Actually we find that in many instances your achievement has
decreased. It does not provide for greater confluence. It develops
greater hostility. We have evidence now to suggest that it does not
provide for desegregation, rather it accelerates the time when our city
will be resegregated.

I think it is not important at this point that I underscore the fact
that I am not an opponent of integration. My 20 years in the profes-
sion of education indicates quite clearly that I believe that racial
integration of American society is necessary and imperativethat, we
have got to protect. we have to enhance. the cultural pluralism within
our societythat desegregation of schools can contribute when feasible
to this process. But most important of all. the primary job that society
has given to us as public school people is to provide et dally effective
educational opportunity and that is of prime importance.

If we do not do this well. then other institutions in our society
simply cannot perform their functions. You don't need someone with
chalk dust on them to come up and tell you how to run your business.
You don't have time to listen to a lot of opinions. That is the reason
we are trying to provide evidence, that will assist you in making an
appropriate decision with regard to this House joint resolution.



914

.11y jell in the Office of Education involved working directly with
the 30 major school districts across this country. I agree with the
president of the school board in Seattle, who at that time was chair-
man of the Council of Great City Schools, when he said: "The tragic
shocking fact is that most big city schools are going downhill and at
a rapid -pace."

I left Washington to go to Dallas because I thought that Dallas
had an opportunity and chance to show that quality and bigness could
go hand in hand. I was fortunate to be able to move to a city like
Dallas because it was a healthy city that had a healthy school system.
It has the human resources to do the kind of job and meet challenges
we were facing in the 1970's.

Dallas had the financial resources that were necessary and for-
tunately it had a little bit. of time in order to do this. It has success-
fully complied with court orders in 1961 and 1965_, and moving toward
elimination of the dual school system that was State imposed on the
local school district.

I would like to indicate in summary some of the accomplishments
that we have made in the last 3 or 4 years.

One. we have made tremendous progress in individualizing our in-
structional program. We have added ethnic studies, expanded bilingual
programs, moved toward nongraded and team teaching programs.

Our citizens recently voted $41 million to air-condition all of our
educational facilities.

Second, our compensatory education program has moved toward
developing a critical mass and concentration of effort spending focus-
ing resources on a few children rather than a little bit on many
children.

We have more than 50 innovative programs that are attempting to
determine cost effectiveness of educational programs.

Not too long ago we received a $2.4 million grant from a business-
man to assist us in this project. We have been pioneers guaranteed
student achievement which uses the systems approach. This effort is
proving to be particularly helpful in the area of reading.

We were the Nation's first large city to conduct a comprehensive
survey of our drug problem and since that time we have implemented
a IC-12, kindergarten through grade 12, drug program.

We have involved 70,000 of secondary school students in leadership
training program in an attempt to utilize student activism and energies
to help build rather than wreck.

We have reduced (Imports by on.. -third according to recent sur-
veys. We have involved more than 2,000 citizen volunteers in our
programs.

We are well on the way to providing kindergarten education for
15,000 5-year-olds. We have recently moved into the world's largest.
most comprehensive, and best, equipped secondary school. That is our
Skyline Career Center which encompasses 600,000 square feet of floor
space, and was built, and equipped at a pri(e tag of $21 million.

We are working with businessmen, some 250 of them. in developing
programs that would help us relate input to output. Of course, our
research and development program is one of four of five in the Nation
that is designed to help our taxpayers determine wltether or not they
are getting an adequate return on our investment.
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We could go on. I know time is limited. I simply want to indicate
that I feel that Dallas still has a chance to make urban education work
and I think that is the big challenge.

However, we have boon distracted, Mr. Chairman and members of
the committee, in our efforts. Just about the time we were getting off
the ground, we encountered further court orders. Beginning August 2,
2 weeks before school was to start. we had our first court order and then
a dozen more orders, stays. modifications, clarifications of the court

iorder which resulted in considerable chaos and confusion in the opera-
tion of our schools.

Our court order is very similar to those that you find in other school
systems throughout the country, It used transportation, closing the
schools. gerrymandering zone lines and involves 7,000 students being
transported from one secondary school to another.

We are not hero to complain. We are simply here to indicate that
our board, our staff, our teachers have done a commendable job. They
have gone the third mile. What we do want to say is that there is sub-
stantial evidence in our school district to support the Harvard study
on the Coleman report.

There is substantial evidence to indicate that the expectations of
the Brown decision in 1954 were based on faith and not on evidence.

I give just a few examples. No. 1. our public support has been seri-
ously weakened as a result of this court order.

Our greatest asset was of course great support and great confidence
of the people in our school system. A recent survey indicates that
there is an increase in polarization within our community. People are
fearful. They are concerned about the prospect. of forced busing. Sadly
we have to report that the public support and endorsement for the
school systom in Dallas as a whole has been and is being seriously
weakened. In short, instead of confidence. we have a disturbing number
of people who feel that the situation will get worse instead of better.

Second. there has been a dramatic increase in outm igration of citizens
in our school district. We traditionally have lost about 1 percent of
our white population on the average over the last 10 years.

With the advent of court order forced busing, that number has
increased some five times. Some 4.000 to 5,000 white students have
moved out of our school district. The most disturbing

is
of this,

however, is that if the experience in other school districts is any indica-
tion of what is to come in Dallas, then Dallas, too, has started on a
downhill slide.

Third. authority of the local school board and school district has
been usurped by the courts. Just when we were beginning to make
real progress, the rug was pulled out from under us. We are now
involved in second-guessing the courts. For all practical purposes,
long-range planning is at a standstill. We can't set goals. Our con-
struction prop-ram has been halted. We can't realistically develop a
budget for next year because of the uncertainty. Only chaos and
inferior education can result.

Fourth, integration has taken a serious setback. We find in our de-
segreented schools, students are segregating themselves. It is under-
standable that young people. subjected to these kind of strains, react
violently.
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Fifth, disruptions and teacher abuse have increased. We have had
school districts that have been free of disruption and violence in the
past.. This year to date we have had some six high schools that have had
serious disruptions.

Our suspension rate has more than doubled: and although we have
had no heed to keep a record of physical abuse of our teachers in the
past, this year already we have had 20 teachers who have been
physically attacked.

Mr. McCumocu. May I make a leading inquiry at this time? Has
this attitude, in your opinion, been encouraged in any way by pa-
rental influence. interest. or comment?

Dr. EsTr.s. No: I think we have an enviable record in Dallas in
1961 and in 1965, by indicating that we intend to comply with the law.
The court order was handed down, and our community again said
that we shall comply.

I think we can commend our parents for their cooperation and in
attempting to make the best of a difficult situation.

Mr. McCumocn. Mr. Chairman, I am glad to hear the witness
say that, because in so many places in our country, that cannot be
truthfully said. There are too many people in this country inter-
ested in maintaining the .statns quo rather than improving the condi-
tions with which we are faced.

Dr. ESTES. I could not agree more, and from my experience, this is
true hi far too many instances. We are gratified that this is not true
in Dallas.

My sixth point is that costs have been staggering. We have spent
more than $3 million this year.

Mr. McCuuocn. Let me ask you this question. Could interest on
outstanding debts have had any be.aring on that figure?

Dr. Esms. No, sir. Obviously, it could have a bearing. We do not
have any evidence to suggest that this plays any part of our current
chaotic situation.

We do have the costs that are staggering. some V3 million in direct
eosts in implementing the program this year. These are noneducational
costs, mind you.

Another $3 million in direct, costs. Five to 10 percent of our budget
is going. to this noneducational function. and T was not, surprised
when in preparing this testimony, one of our staff members reviewed
my calendar and found that two-thirds of my time has zone into at-
tempting to implement court - ordered desegregation rather than at-
tempting, to improve the quality of education.

Mr. Mcerrt.toon. Mr. Chairman, I have nothing but praise for that
kind of activity. But in our representative republic. there comes the
time. if not in all places in America. in most places in America, when
we, must, give our time in different proportions and to different ends
than we thought we would have to give them when we were 21.

Dr. ESTES. Mr. Congressman, your point is well taken, and I sub-
seribe to it wholeheartedly. T vould gladly givp, 100 percent of my
time to this muse if the evicler:t .-ed on the Harvard study and
our evidence indicated that, it helpeo increase stiident, achievement.

My point, is that it is nisfunctional, and why go on continuing to use
the tools and these. methods when they have, been disfmietional.

Mr. MeCrt,torp. such methods are the only methods
which are available. Do :ou have anything to give to this committee
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that would show what other means could be used to bring quality
education to all students, not only in Dallas, Tex., but in Piqua, Ohio?

Dr. Esnis. Yes, sir; that is my next point. We think we do have the
solution. While we oppose the tools that are presently being used be-
cause we have 18 years of experience now, plus our Harvard study that
shows that these tools have not been effective, we indicate that the ex-
pectations of the court in the Brown decision is based on faith, we
have three programs that we think provide an acceptable option, an
alternative, to massive forced busing.

Mr. McCuukon. Let me ask you this mean question, and I do it
with a smile. How did you describe busing?

I)r. EsTEs. Massive forcea onsin,g?
Mr. McCw.ocii. Isn't any busing that would be by decree of court

forced busing?
I)r. Es Tr.s. I would guess so. We are not opposed to busing. In fact,

our third alternate here is going to involve busing. There is nothing
wrong with busing in and of itself.

Our first point is that in our options, and this is in direct reply to
your question. We would agree with the President's Report on School
Finance published this month. We would agree with President John-
son's report on civil disorders which indicates that we must have a
strong compensatory education program which provides for critical
mass. The President's Report on School Finance says we ought to
probably iiouble our expenditure on disadvantaged children. This
meints e' ',ending* kindergarten to all children. Perhaps early child-
hood education below the 5-year level. It means providing guaranteed
student achievement in reading and math.

We now have a program that provides guaranteed student achieve-
ment in reading. We have doubled the amount of time that the dis-
advantaged children are spending in reading instruction. We have re-
duced significantly the adult-pupil ratio. We are using the systems ap-
proach that has been so effective in business and industry in this area.

We are now beginning to produce results that indicate that those
children can and do learn in their neighborhood schools with a com-
pensatory program.

Our bilingual program which teaches English as a second language
is another approach to compensatory education that is going to be re-
quired if we increase achievement of minority students.

Second, in addition to the compensatory program, we believe that
the achievement of quality desegregated education calls for a revision
of our social education program which would bring about a greater
understanding of the contribution of all ethnic groups to this great
society. We are proposing to do that.

In fact, we have submitted it to the local trial court. This has been
approved by the court. We are proposing to have team teaching and
pairing of individual classrooms. These pairing would represent a
variety of ethnic groups by educational television; and for at least
16 percent of the time each day, these students representing different
ethnic groups would be in some sort of educational activity with
students representing an ethnic group other than their own.

Tn addition to this, there would he. a cultural exchange between
schools for at least 3 hours per week that would provide for the con-
fluence of cultures that we desire, rather than the conflict.
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The third point that I think pros-ides an acceptablein fact a very
attractivealternative is providing centers of excellence through our
educational facilities. This is not a proposal. This is a reality. Our $21
million comprehensive secondary school is just such a facility. Now,
before the court order, we had students from all over the city from
our 18 high schools volunteering to attend this center of advanced
study, riding a bus on a voluntary basis across the city in order to
increase educational achievement.

These are the three options that I think we ought to consider care-
fully and seriously as we think about the direction that education ought
to take in this country during the 1970's.

Let me conclude by saying again that the job of our schools is
quality desegregated education. That means equally effective educa-
tion for all children. It means the schools assisting and helping us rise
above the level of conflict to achieve confluence. It means the enhance-
ment of cultural pluralism. The key is not stating the goal. The key
is in the methods that we use; and Brown I and II, and subsequent
court decisions, were based on the expectation that integration would
benefit achievement of black students.

I have indicated that the Harvard study, as well as our own ex-
perience, does not substantiate that. Indeed, that expectation has to
be based on faith because the experience that we have had in the last
18 years does not substantiate it.

The evidence exists at the present time that this current methods,
the current tools, that the courts are using, lead to resegregation, not
desegregation ; lead to greater hostility, not a greater confluence : lead
to more disastrous results for deprived children, not increased achieve-
ment; and effect negatively other components of city life.

In conclusion, then, the methods that we have been using lead away
from our desired goals; that is, increased achievement and pluralistic
society. It seems to me that they ought to be abandoned. The shocking
fact again is that our big city schools are on downhill slide at increasing
rate.

If experience elsewhere is any indication of what is to come, then
Dallas has started on that, same downhill slide. The tragic point is that
this dangerous trend is unnecessary. We think we have some options
that, will correct the problem of achievement. How are we going to do
it? Some have suggested that Congress ought to act. Some have sug-
gested an Executive order. Others have proposed judicial action.
Others have proposed constitutional amendment.

I would suggest that we need all of these. Congress ought, to use every
bit of its power to eliminate the devastating tools that are wrecking our
schools. The executive branch of Government ought to proceed to pro-
vide the proper checks and balances as were originally proposed when
this great Nation was established.

The judicial branch ought to recognize that its expeetations were
based on faith, not on evidence. We need a constitutional amendment
to make sure that this lack of checks and balances does not occur again.
Democracy is on trial ; and our students, particularly our big city
schools. have been challenged as never before to make democracy work.

I would suggest that the response of this Congress to this proposal
11 ill determine to a great extent whether or not we are effective in
meeting this challenge. Thank you very much.

Mr. 13nooks. Thank yc u very much,boctor.
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I might say in my years of experience in Texas, I have found the
public schools excellent in many respects. I might have been more for-
tunate having gone to that school myself.

I read the last page of your prepared statement. I did not hear you
say this. I know you were summarizing, but I do want to understand
you. You say that you hope that a route less time consuming than a
constitutional amendment can be successful, but you are for getting
back to the pursuit of quality education as quickly as possible, what-
ever that takes.

Dr. ESTES. Yes, sir. Time is of the essence. I fear our city may be
lost if we have to wait for an amendment, although that is the surest
and best way.

Mr. BRooss. You think time is of the essence?
Mr. Egrus. Yes, sir.
Mr. BRooss. And you understand a constitutional amendment would

be a more lengthy procedure than legislation which might accomplish
the same result?

Mr. EgrEs. We do believe that now.
Mr. BROOKS. Mr. McClory.
Mr. AfeaoRY. I was listening to your testimony and looking at your

prepared statement at the same time, Dr. Estes, and you added to your
written statement that you support all three approaches: The consti-
tutional amendment, an Executive order, and legislation.

-Mr. ESTES. Yes, sir.
Mr. MCCLORY. It, seems to me from the testimony you have pre-

sented here today that yon believe that there are rather comprehensive
alternatives to busing in order to effect desegregation and in order to
provide quality education.

It would seem to me that with your experience and with the very
strong position that you hold and with the resources available to you,
you might well be ,able to provide some concrete suggestion to this
committee of possible legislative action, especially since you are now
responding that that would be a much more expeditious way of
handling the problem with which we are concerned.

Would you endeavor to do that? I am thinking, for instance, of
legislation that might provide for alternatives that you have men-
tioned. For if we could effect desegregation and provide quality edu-
cation for all without busing. we could then avoid the consequences of
busing which you have outlined the people moving away. the children
leaving public schools. the exacerbation of racial tension that you have
referred to.

Would you be willing to do that? Do you think that your board has
that capacity ? Would you be interested in doing that?

Dr. EsTi.:s. We have that capacity. and we would be delighted to do
this. Th, sort of things T have been talking about are not inconsistent
with the concepts of our commissioner of education. We will he de-
lighted to respond in an appropriate manner.

Mr. Meei,oliv. You have probably heard testimony earlier today by
the superintendent of public instruction for the State of Illinois who
commented on a number of subjects. When I inquired of him as to
whether or not he prefect '..c1 desegregation to compensatory education
I gathered from his answer that he did not favor removing the dis-
advantaged from their special programs just to mix them racially.
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So I assume that it would be important for us. if we are going to have
any legislation at all, to legislate in a manner which would permit these
alternatives.

Dr. ESTES. Yes, sir. Your point is well taken, Congressman. In fact
many of the guidelines developed by the Department of Health, Edu-
cation, and Welfare require concentration of minority groups particu-
larly, for instance, bilingual education.

You must have from 50 to 90 percent Mexican-American students in
a particular school in order to qualify for those funds.

Mr. MCCLORY. Don't you feel that such legislation is more advan-
tageous to minority groups than busing them long distances to obtain
a standard-style education ?

Dr. ESTES. If you distribute these students throughout our school
district, then it makes it much more difficult for us as professionals
to provide appropriate educational treatment in order to help them
overcome their disadvantaged background.

By providing a concentration of effort and resources in their neigh-
borhood school, we have found this to be very successful and very
encouraging.

Mr. MCCLORY. Thank you.
Mr. Bnooxs. Counsel.
Mr. ZELENKO. Dr. Estes, you stated that the Dallas School District

had achieved desegregation. As of 1970, is it not true that, approxi-
mately 97 percent of the black students of the Dallas School District
were et centrated in predominantly black schools. In 1971, 10 percent
black?

Mr. ESTES. Yes, sir, almost.
Mr. ZmEnco. That is 97 percent of approximately 65.000 black stu-

dents were enrolled in a 100-percent black school or in a school with
80 to 100 percent black students?

Dr. Estes. More than 40 percent of those. more than 20,000 of those
65.000 black students are now enrolled in 20 schools in South Oak Cliff
which in 1965 were predominantly white.

Our school board did not change one attendance zone line from 1965
to 1970 and yet the neighborhood patterns chanoed and as a result. it
is true that we have a concentration of black students attending those
formerly all-white schools.

Mr. ZELENKO. In 1970 approximately 97 percent of all black students
were concentrated in predominantly black schools. In 1971, 10 percent
of the black student population is in a 100-percent black school and
more than 85 percent, of 47,000 black students are enrolled in schools
which are over 80 percent black.

What then do you mean in your statement that Dallas had achieved
racial desegregation of the school system? What is your standard of
measurement r

Dr. Ems. I am saying that the courts in 1961 ordered the elimina-
tion of the State-imposed. separate-but-equal program. Our school dis-
trict, complied in good faith with that order and in fact reduced the
time for implementation by one-half.

The 1961 court order said you shall comply within 12 years, a grade
a year at a time. So successful was the program in Dallas that by 1965
we went back to court and said we will reduce that implementation
time by one-half, so by 1967 we were in compliance with 0- court
order and that order was upheld by the Fifth Circuit Coi .
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Now, what happens is that private housing patterns have changed
from 1965 to 1970. We have a new order, the Swann decision was
handed down and all of a sudden. we now find ourselves not in com-
pliance. It depends on whose definition you use as to what constitutes a
unitary system.

We have eliminated the dual school system root and branch.
Mr, ZELENKO. The Federal district court did not agree with that

conclusion. That is your conclusion ?
Dr. EszEs. The court agreed with it in 1961. They agreed with it in

1965. Even the Fifth Circuit agreed with it.
In 1971 based on the new Swann decision. they did not agree. They

said we were not in compliance. Our new order has eliminated, accord-
ing to the court response, all of our all-white secondary schools.

Mr. ZELENKO. Dr. Estes, how much busing actually goes on in the
Dallas School District?

Dr. Ems. The tragic point is that our school district never oper-
ated a busing program.

Mr. ZELENKO. Why is that tragic, sir?
Dr. ESTES. Because we are now forced to go into a massive program

of transportation for which we are not equipped, for which we do not
have the funds. which we are not organized to handle. We have pur-
chased this year 105 72-passenger buses. Unlike many school districts,
such as in Swann. which already bused over half of their students.
we have been forced to create a transportation system. They were of
a city-rural district. But w,3 lave not had that experience. We have
not had a transportation pr )gam in our district. Now we have (tot to
devote large amounts of time to busing students many miles fromi'their
home which has been disastrous.

Mr. ZELENKO. Dr. Estes, will you supply for the committee, the aver-
age time students are on a bus in Dallas under the proposed plan, and
the average mileage a student travels on a bus in Dallas under this
plan ?

The record should show. Mr. Chairman, that in 1970, 5.000 students
out of a population of 157,742 were bused in Dallas, Tex., or 3.2
percent.

And in 1971. 12.000 students were bused, or approximately 7.7 per-
cent of the enrollment which is substantially less than the State aver-
age for rapid transportation in the State of Texas which is over 20
percent.

Dv. Estes, your statement says you have a substantial experience
in the lack of success of desegregation on minority achievement. But
how much desegregation have you had? Ninety-seven percent of the
black students attend predominantly black schools. What is your ex-
perience in Dallas? Whet are you talking about?

Dr. Ems. In order to move toward a confluence If cultures, I am
not sure you can go by percentage point. It seems to me we ought to
provide all of our young people with an opportunity to have experi-
ence with students that represent an ethnic background other than
their own and this is what I would maintain is an appropriate posture
for achieving a true confluence of cultures.

Mr. Znixxxo. Of course I should point out, Dr. Estes, as you know,
that the 1968 Green decision of the Supreme Court said freedom of
choice is fine as a means of desegregating so long as it works. Statistics
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desegregation of the races?

There. was a ..,neentration, was there not, of black students in black
schools in 1568,1969, and 1970? In fact. even in 1971, 94 percent. black
students are still attending schools that are 80 percent or better black.

Now is that evidence that freedom of choice is working?
Dr. ESTES. I am glad you pointed this out, Counsel. I am delighted

because it once more indicates the good faith, the intent of the Dallas
citizenry to comply with Court orders. Freedom of choice has never
been a part of our desegregation plan in Dallas.

In 1961, this was not a part of our plan. We said we are going to
eliminate the dual school system and this we did. We drew an attend-
ance zone around an elementary school and we said every one in that
attendance zone must attend that neighborhood school.

We did not have. as many other school -districts in the South had. the
freedom of choice which, as you say, did not work. It did not accom-
plish its purpose.

Our job in our society is providing equality effective schools and
you see if we don't do it as aa institution, no one else will. The court
orders have denied us the opportunity of performing our basic. function
for this society.

Mr. ZELENKO. NOW. Dr. Estes, in the most recent decision of the U.S.
district court in Dallas, rendered on August 17, 1971, U.S. District
.Tnd ge Taylor wrote:

"This neighborhood school concept alone." referring to Dallas,
"failed to establish a unitary school system."

In other words, they, like the Green court, which found that "free-
dom of choice." had not worked. the court in Dallas apparently found
that the neighborhood school plan did not work.

At various places in vonr statement, you characterize the district
court order as a court order to achieve racial balance.

Did the court characterize this order that way or is that your own
characterization?

Dr. Ems. That is my characterization. When the plaintiffs took
us to court, they used this as one of their charges to bring about an
appropriate balance and that is the reason we derived this kind of
concept.

Mr. ZELENKO. Do you know of any decision of any Federal court that
has ordered reassignment of students to achieve racial balance?

Dr., ESTES. No, sir, the Doling case comes as close to doing that
Mr. ZELENWi. You are not suggestinz to this committee that the dis-

trict. court in Dallas proposed a plan to achieve racial balance in the
schools. are you ?

Dr. Esrr.s. No, sir. WP are before the Fifth Circuit and the plain-
tiffs are proposing i nat. You talk about the Green. decision and ,qinale-
ton. decision and iqvan:i decision. Thnt points out exactly what T am
talking about. All rif these court decisions are based on the expectation.
that desegregation will increase student achievement.

Obviously 1S years or experienee indicntez that that expectation is
false.

Tirtoons. Mr. Trungate.
Mr. IttiNcArE. Thank you. Mr. Chi rina n.
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I want to be sure I have the testimony in mind. I thought I under-
stood you to say that you had no transportation program for your
schools.

Dr. ESTES. That is correct.
Mr. fIrNoATE. If I understood counsel correctly, they transported

5,000 in 1970, or am I wrong?
Dr. Esir.s. In our State we have 20 cities that by law provide county

transportation for those students living more than 2 miles from the
school and more than 2 miles from a city busline or commercial trans-
portation. The count. provided those 5,000 students with transpor-
tation because they lived way out in the country.

Mr. IIIT:coATE. In Dallas county instead of Dallas City?
Dr. Ems. That is right. Our independent school district has not

provided transportation.
Ifurco.vrE. Is the county a part of your school system"

Dr. EsTr.s. We are one of several school districts in the county.
Mr. III:No:vim. Do they pay tuition when they come in or are they

entitled to come in from the county on the buses?
Dr. FiTES. No; they are in our school district. Our school district

is about :35 miles long and several miles wide. Our .istrict lines are
not co+erminus with the city. These students are in our district butlive in the county.

Mr. HUNGATE. I see. 1,7, tile total enrollment figure count about
155,000?

Dr. ESTES. Our average daily attendance is the number on the right.
We are the eighth 1817. it city cyst m in the country.

Mr. students that, live in the city, how do they getto school ?
Dr. F,s'rEs. They either walk or pay 15 cents to get on r city bus to

go d ,wn the street to school.
Mr., III:No.vrE. That is not reimbursable?
Dr. ESTES. No ; the State in the past has precluded re-imbursement.
Mr. llusoivrr. Did you have a transportation budget as such then ?
Dr. ESTES. We had no transportation budget. We passql on funds

to the county from the State for transportation.
Mr. HuxoATE. But in the city there was none?
Dr. ESTES. No, 2,,
Mr. TIt-NuATE. Ilm loftily students are in the city and how many in

the county ?
Dr. ESTES. We have about 10 to 12 percent would be in thecounty.
Mr. llt-xo.vrt. We have had earlier testimony that in fact, manyet these court decisions do not result, in any substantial increase in

busing or any more expense and that the mileage, in some cases would
not be less. That would not be true in your district, would it.?

Dr. EF -F.S. No; nor do I know of a court order that would support
that evidence.

Mr. MTN-GATE. You are buying or you have bought how many buses?
Dr. EMS. Wee, are buying 105 buses. We are buying a million

dollars worth of buses.
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Mr. III7NoATE. Do you have an estimate on your operating expense?
Dr. ESTES. It costs $3,000 a year to operate those buses so we are

talking about apei ating expense of 3 or $400,000 a year which is
another penny on our tax rate.

Mr. HUNGATE. Thank you, Mr. Chairman.
Mr. PoLx. Your testimony, Dr. Estes, has confused me somewhat.

I think that time and again you stated that you favor integration in
the area of education. Did I read you correctly ?

Dr. ESTFS. There is no mistake about it, we must have, if our democ-
racy is to survive, quality desegtegateu education.

Mr. POLK. But you seem to say just as often that you felt that the
Bronn decision was unsound.

Dr. ESTES. Yes. sir; that is right and that is what the Harvard study
says.

Mr. Poix. To me those two statements are contradictory. I wondered
if you could explain it.

Dr. ESTES. No; I think not. I an in favor of quality desegregated
education. The Brown decision, the 0--,n decision, Singleton decision,
and the Dallas decision do not resu :n quality desegregated educa-
tion.

Rather than desegregation, they are leading to resegregation ; 16,000
white students have moved out of Miami. You know what the story
is in Atlanta; 8.000 students out of Nashville; 9,000 out of Houston ;
4,000 out of Fort Worth.

These court decisions are not leading to desegregation. If they did,
we would be here testifying before this committee in an entirely differ-
ent light. They lead to resegregation and that is inconsistent with what
you and I believe.

Mr. POLK. I take it then that you do believe in the concept of in-
tegration or desegregation ?

EsTEs. Yes, sir.
Mr. Fora. But you feel that the courts have incorrectly -pplied the

concept?
Dr. ESTES. The tools that the courts have used without any basis of

evidence, based on faith, have not proven to be effective in 18 years, as
I have said.

We think that rather than continuing to use these tools, what NS
ought to do if. look for other options and we think we have found some
options.

Mr. Por4. Then I take if that your position would not support House
Joint Resolution 620?

Dr. ESTER. No, my testimony says we need congressional action. We
nefid executive action., We need reversal of the judicial action based on
faith and not on evidence.

In addition to that in order to permit this kind of imbalance in lhecks
and balances in our system of Government, we need some sort of con-
stitutional amendment.

Mr. NIX. But not House Joint Resolution 620?
. Dr. Ems. No, House Joint Resolution 620 would be an appropriate
vehicle to bzing this about.

Mr. Nix. But House Joint Resolution 620 would stop or roll back
integration. It would prevent further desegregation.
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Dr. ESTES. No, I am sorry that I have to disagree. This would not
prevent us from implementing our program of desegregation, our pro-
(*tr,ram of confluence of cultures in Dallas.

Mr. Pout. Is your program of confluence of cultures based on race V
Dr. EsrEs. Our program is based on providing equally effective

schools for all children of all people.
In order for these students to

and',
to the centers ior advanced study,

it requires voluntary busing and, as our records show here, this last
year without the court order, our center for advanced study, our
Skyline Center, had about 20 percent black students, about 10 percent
brown students, the remainder were Anglo.

So on a voluntary basis, you see, it was an integrated setting.
Mr. PoLx. But House Joint Resolution 620 does not permit a volun-

tary program. It forbids racial assignments, voluntary or involun-
tary, with regard to the school board.

Dr. Ems. Section 1 of House Joint Resolution 620 says students
may not be assigned solely on the basis of race. We are not. We would
not propose to assign them on the basis of race but rather on the basis
of providing a quality program.

Mr. Poi. I think we can carry on this conversation at some length.
Let me conclude by saying that other witnesses have given a different
construction to that language and indicated they feel it would pro-
hibit even a voluntary program if it involved the making of racial
assignments.

Dr. Ems. It occr.s to me that section 2 of the prop( sed amendment
would take care of that when it says the power to implement this
amendment shall rest with the Congress and with the several States,
and of course the return of authority to run our schools to the Con-
gress and to the various State legislatures is very definitely a need.

Mr. Pool. House Joint Resolution 620 would prohibit the making
of racial asignments by a school board without qualification or limi-
tation. It would thus prohibit voluntary programs as well. I don't think
Congress would have power under section 2 to do what section 1 pro-
hibits and this is the point that the Supreme Court made in footnote
10 of Kaizenbach v. Morgans where it said that under section 5 of the
14th amendment Congress can enlarge section 1 rights but cannot
contract or contradict them.

Thank you.
Mr. BROOKS. Doctor, we appreciate your being here.
(Dr. Estes' prepared statement and attachments follow :)

STATEMENT OF Da. NOLAN ESTES, SUPERINTENDENT OF THE DALLAS INDEPENDENT
SCHOOL DISTRICT

Mr., Chairmi, and honorable members of the committee, my name is Nolan
Estes, and I am the Superintendei 1: of Schools for the Dallas. Texas. Independ-
ent School District. The district I represent covers most of the City of Dallas, as
well as other portions of Dallas County. Nearly 11;0.000 students are enrolled,
making it one of the ten largest school districts in the country,

I am here today to talk about something of great concern to pants in every
corner of this great country . . . something that, in fact, holds significance for
all citizens of these 50 United States , . . and even more, something that will
have a direct bearing on the future of thi nation specifically, I'm here to
talk about providing equally effective education for all children and youth of all
people.



926

Now I'm quite a ware that your proceedings here on House Joint Resolution 620
have become popularly known as the anti-busing hearings. And having made
numerous appearances before congressional committees during my tenure as
an Associate Commissioner id the United States Office of Education, I am cer-
tain you have witnessed a parade of emotional pleas both for and against the
busing of boys and girls to achieve desegregation.

But as a man who helped write and enforce the original guidelines for Title
IV of the Civil Rights Act, and who had various experiences with the tools de-
signed to bring about the desegregation of schools, I cannot in clear conscience
tell you that those tools, including busing, work. The truth of the matter is,
there is no one who has data to prove that in our big cities, the tools commonly
used by the courts and others actually advance the goals originally enunciated
in the Brown decisionto improve the quality of educational opportunity,

I am aware that many others appearing before this subcommittee have pre-
sented court decisions and research findings as testimony. But to save your time
and mine, we have filed a complete review of the evidence thus far available an
the tools commonly used in the desegregation processa careful review of this
material will show that its inconclusiveness is apparent.

But before I get toc ar, let me make it perfectly clear that I am not an
opponent of integration. .4 this respect, I have four points to make :

The racial integration of American Society is an absolute and imperative
necessity ;

The protection and enhancement of cultural pluralism within that society is
equally imperative:

The desegregation of schools, along with other social institutions, should
contribute when feasible to the accomplishment of the two previous goals;
and

As an educator, my primary allegiance is to the belief that American Society
has charged its public schools with providing quality education for its clients.

As veteran legislators and attorneys, you certainly don't need an egghead with
chalk dust in his veins to tell you your business. In addition, you don't have
time to listen to opinions and feelings on this issue. To be able to make an
appropriate, informed decision, you need evidencemy purpose for appearing
here is to give you this evidence, as it exists in Dallas.

I left Washington and the Office of Education in 1.068 to beeome superintend-
ent of schools because I knew that Dallas was one big city school system that
had a chance to demonstrate that quality education and bigness could go hand
in hand. I felt at, the time that Amerh a's public schools were being a full genera-
tion of conflict which would probably be focused in urban areas-

In my first address to the teachers of Pallas on September 14, 1968, I told
them that "the fill 'its of urhan education will determine the choice our chil-
dren make. Thus, : t.aring in the task of improving and developing urban eduea-
don is one of the highest responsibilities that eau be assigned u man in our
time."

As I approached this responsibility. I considered myself fortunate. because
I knew that the Dallas Independent School District was a very healthy school
system. The District was one of few in the country which had not been forced
to go on double sessions because of overcrowded classrooms during the war
baby boom of the 50s and 60's. During the previous year, citizens had approved
a $65 million constrnefio» bond issue. Finaaeially, the District had scone 18,050
assessed valuation per student. Unbelievably, the District was relatively free
from the chaos and conflict which was victimizing other urban systems. Integra-

T)allas had been under court order since the early 60's to eliminate
a State-imposed system of dual schools. The process had gone smoothly and
quietly . . . the long-range plan of the court had been completed ahead of
schedule . . and the district 'vas declared to be in compliance with the law
of the land.

THE DALLAS STORY

If the District was to escape the fate of other great cities. Cie first major job
was the development of a blueprint for the future. Realizing that quality educa-
tion depended upon effeethe long-range planning, the Dallas Board of Education
set out to fashion a goals program for the Decade of the Seventies. The Board
asked the school staff and the community-at-large to offer ideas on top objectives
for the Dallas Independent School District. After several months of eolleeting
and sifting through a myriad of suggestions, the Board of Education established
et.; on priority goals designed to provide maximum efficiency and educational
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opportunity in the District. These 111(111(1Pd indvidualization of instruction,
communications and ommunty relations. early childhood education. career
education. adequate financing, staff development and research and development.
To insure continuing progress of the goals program, a manager was appointed
for each general area and assigned the duty of developing specific objectives and
program budgets for five-year period?. Since then. literally thousands of persons
have been involved in the continuous updating and modification of the specific
goals objectives.

Particularly significant has been the District's efforts in helping each child to
progress at his own rate of speed and in his own individual way. The District
has strived to offer more relevant curricula ethnic studies. ecology a new pro-
gram of bilingual education, expanded career programs, linmanities anil
Flexible organizational patterns arc usednon-graded classes. middle schools.
modular scheduling. and schools without walls. New teacher methods have been
and are being tried - -team teaching, computer assistance, and programmed
instruction. We also provide appropriate resources such as supplemental mate-
rials, media centers. teacher aides, instructional television. and open space fa-
cilities. Modern evaluation techniques include behavioral objective grading,
computer management, and parent conference.

As other big cities have done an inner city program was established and an
administrative department was activated to work toward the solution of special
learning problems faced by students coming from disadvantaged and deprived
homes Because of the obvious communication problems faced by impoverished
children. a $1.2 minim. * -e ling program was implemented in the District with a
variety of innovative, individualized learning approaches.

During the 1970-71 school year, the District operated over 50 major innovative
projects and programs and numerous smaller projects. Through a grant from a
private benefactor, a special research, development, and demonstratio center
was established to assist the District in unlocking the door to solutions to the
educational. problems of the disadvantaged child. The ednentional change stra-
tegy of the Center provides for the development of a cost-effective total learning
system with appropriate adaptations for economically deprived Black. Mexican-
American and Anglo pupils, ages three, four, and five. and grades one through
six.

A Bilingtnal Curriculum Development Center, an adjunct to an innovative Bi-
lingual Education and Cultural Enrichment Program, is a curriculum develop-
ment. research and demonstration center in early childhood and elementary
ednation. This program involved inner city Mexican- American and other im-
poverished students.

The District became one of the country's pioneers in the area of guaranteed
performance contractingan effort to improving learning through the appli-
cation of systems approaches designed by businesses with Unlimited resources.
The Dallas program, which involved inner city children at all grade levels,
proved successful in spite of the evident failures of similar efforts in other
parts of the country.,

The District also took the first steps to implement an education program on
drug abuse which was recommended by a blue-ribbon citizens advisory com-
mittee which conducted the nation's first scientific and comprehensive survey
of drug abuse among students in an urban setting. A full-time director was hired
for the program and a K through 12 curriculum was developed for students and
teachers. The drug program has become a model for the State.

The raw energy of student unrestoften an explosive device in many school
districtswas harnessed and redirected toward meaningful activities. A special
leadership training program. based upon the group dynamics approach. involved
laterally thousands of youths in positive projects in every high school through -
out the city. Leadership classes were offered as eredit courses, and a special law
programsponsored by the Bar Assiation and funded by the Justice Depart-
menthas received national attention. Even the Superintendent meets regu-
larly with a special advisory commiace composed of two students from each of
our 21 high schools.

But all the emphasis isn't on student leaders ... special individualized re110019
have been t`gtZlbliSlIt`d for those who cannot adjust to the traditional school
setting, and have in fact a °plied out. Special centers have beer set up for stu-
dents under suspension, and teenage girls who are expectant mothers. Even tru-
ants and part-time dropouts are counseled by school. pollee. and juvenile officials
working out of 20 strategically located Youth Action Centers,

1,20-449-72- lit. 2- -- 22
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The community is involved in school programs through a variety of activities
and a compresensive information program is directed at both internal and ex-
ternal publics. Communications strategy is considerd a significant part of manage-
ment at all administratvie levels, and a model for shared decision-making among
administrators, teachers. students and citizens, is being de eloped. Citizensgroups
serve on various committees in an advisory capacity in the areas of food services,
air conditioning. Mexican-American affairs, and Home and Family Life Edu-
cation. Nearly 2.000 citizens work as volunteers in a variety of school programs.

The Administration knows that children's success in school can be enhanced
through earls educational experiences. Therefore, a step-by-step kindergarten
program is on schedule. Also, special programs for three and four-year-aids areunderway, and both English and Spanish are taught as a second language. Pa-
rental involvement is a key program element.

In th& area of career education, it was felt that every student must be pre-
pared to successfully deal with his next step in lifewhether college, the world
of work, or whatever. As a result, a program of career orientation is being devel-
oped for students at all levels, career experiences are offered in all secondary
schools, new advanced programs are being pioneered in a $21 million Career De-
velopment Center, with business and industry involvement providing necessary
support and relevance. We'll talk about this tar- reaching effortwhich has be-
come a national modellater in the testimony.

Another goal is providing fiscal responsibility through a broad and secure fi-
nancial base, as well as sound management procedures. As a result, funds are
actively sought in our District from a variety of sources. Efforts continue to
provide equity in State funds for urban schools. new program budgeting proce-
dures promise more efficient administration at all levels, and management tech-
niques are updated through the advice of business and industry leaders. In fact,
the efforts of a Chamber of Commerce-appointed management team in helping
to improve seven major areas of Dallas School District management, has na-
tionally become a classic example of a mutually-beneficial alliance between busi-
ness and education. A Chamber-appointed, blue ribbon panel is still assisting
the District in a special study and projection of school costs, and revenue
sources.

Since a modern school system must develop and maintain an effective program
of keeping employee skills up-to-date, on-the-job time is devoted to staff develop-
ment programs eaoh week. Employees diagnose individual needs and prescribe
personal programs of improvement. A variety of workshops and training ses-
sions are available. Special features include teacher education cent-rs for inten-
sive re-tooling, administrative internships, sabbaticals, and a coots Wye col-
lege graduate center. A consortium of colleges and universities has joined with
the Dallas Schools in developing new and creative ways of educating futureteachers. as well as the teachers of teachers.

As Congressmen. I know you appreciate the importance of research. and we areparticularly proud of our efforts in this area. You can count on one hand the
number of school districts in this country with an effective research and devel-
opmnt component , . . we consider ourselves a part of that small group. I say
that because of the district's record in developing and testing new programs; its
progress toward building a program management information systemwith the
assistance of the nation's only U.S.O.E. grant in this area ; and its amazing
ability to generate effective programs of evaluation.

While our goals have served to. as a beacon through this stormy period in
American education. all energies have rot been focused on curriculum and
management. Substantial efforts have been directed at human needs. will] em-
phasic on the strengths of cultural diversity. In our search for a true confluence
of culture', the District has provided ate .reness tra:iliar for all eruplovees,
many students. and even parent leaders. Toward this end, appropriate modifica-
tions and additiohs have been lade in the curriculum.

I could go on and on relating the story of educational progress in Dallas. But,
believe it or not. I have tried to be as brief as possible. In short, let me simply
say that in contrast with most urban centers in this country, the potential foreducational success in Dallas is unlimited the necessary imagination, energy,
and ability are present; ana the resources are available. After nearly four
years of sweat and tears as a big ei-y superintendent, I am still convinced that
Dallas has a chance to make urban education work.
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BIG CITY EDUCATION DISTRACTED

But I mast admit that this past year has been the most trying and challeng-
ing of my more than 20 years in the business. It's sad, but true, that the Precious
little time we and others have to try and turn American education around has
been further reduced by the courts. Just as the efforts of ours and many school
districts were beginning to benr fruit, the sincere but devastating efforts of the
judicial system have sidetracked this country's public schools.

After extended and complex litigation lasting some 10 months, the courts
began issuing on August 2, 1971 a series of orders, stays, supplementary direc-
tives, and clarifications relating to desegregation in the Dallas School System.
These orders used tools commonly used throughout the Southtransporta-
tion, pairing, satellitiag, closing schools. gerrymandering zone lines, etc. These
orders imposed massive changes, to be accomplished almost overnight, upon our
school system. Among other things, they called for the reassignment and trans-
portation of nearly 7,000 secondary school students. and imposed other formulas
and rules familiar to al: who have experienced similar efforts to re-make a city's
society in a few days and weeks. I am not here to complain about our particular
set of judicial impositions. The Board of Education, the administration, and the
teachers of Dallas have done more than could normally be expected in carrying
out these orders in good faith.

What I do want to offer is the evidence we have collected froni our experience
with the toolsbusinr,, satelliting, etc.that were prescribed.

PUBLIC SUPPORT WEAKc:NED

The greatest asset for quality education in Dallas has been a remarkable
degree of citizen support for, and confidence in, the public school system. The
issue of busing, however, became a preoccupying concern of 'warty all citizens.
Recent District studies we have conducted show a significant increase in polar-
ization within our community. Fears and rumors have mounted as the prospect
of forced transportation has been faced. Sadly, we have to report that public
support and endorsement for the school system as a whole is being weakened. In
short, instead of confidence that the schools are going to get better, we now have
a disturbing volume of expressed belief that the schools will get worse.

OUT-MIGRATION OF CITIZENS

In addition. Out-migration of citizens to the suhurbs increased dramatically
with the issuance of the court order. For the Past decade, ouroverall percentage
of white students has been dropping about one per cent annually. However,
after the announcement of our court order, the percentage of whites for the
1971 -'i2 school year dropped by five per cent. And this phenomenon has not been
restricted to homeowners. Apartment vacancies are rising even as rent. declines.
The court's efforts to impose racial halance have encountered further resistance
via intra-City mobility as some whites apparently ::ave elected to move away
from the areas most directly affected by the court order. High rates of absentee-
ism ear "n the year indicate that some parents simply refused to accept the
assignment of their children to district schools. Only onethird of the white stu-
dents onginally reassigned to black schools are now enrolled.

Most disturhing. however, are the reports from other districts with similar ex-
periences over a longer period of time if these are indications of what is to
come. then we in Dallas have started on a downhill slide.

AUTHORITY USURPED

One of the most frustrating aspect' of the entire experience has been the un-
dermining of essential processes necet ,lrF to bring about quality education. Just
when we felt we were making real progress. the rug was pulled out from under
us

The Board of Education and the Administration have been put in a position
f second guessing the courts and their appointed arms. For all practical pur-

poses. our successful long-range planning program is at a standstill. We can't
set goals when we don't even know what schools will be open next year, not to
mention who and how many will h.: attending them.
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Our construction program has been halted for some months now. and thuds
approved for badly needed facilities are rapidly becoming inadequate. Havingnever faced half-day sessionswe may soon face this terrible prospectif i:altsnod delays are not eliminated. We can't even realistically plan next year's budget
because of the uncertainties. In brief, the authority which traditionally and
legally belongs to duly elected school trustees, has been usurped. Only chaos andinferior education can result.

INTEGRATION SET BACK

Our experience a'4o indicates that the assignment of large numbers of students
to accomplish set racial ratios has set back actual integration by several years.
This is evidenced by the fact that both black and white students have segregated
themselves within each school setting. Many have demonstratedin a varietyof waystheir dislike for bcting forced to leave old schools and old friends.Of course, it is understandable that young peop!e subjected to the strains ofsuch experiences an' going to feact violentlyand we are beginning to experi-
ence this in spite of a v. riety of student-centered human relations activities.

DISRUPTIONS AND TEACHER-ABUSE INCREASE

There appears to be a feeling of di{trust between 1,Inek and white studentspartly due to economic and social differences, and also because of understand-
able frustrations and anxieties. The end results of these deep-seated problems arereflected in a growing number of disruptions, a sharply rising suspension rate,
and an unprecedented nv . of teacher abuse.

Last year, we experienced no major disruptions in our schools. This year, sixhigh schools hare had serious disturbances. Our suspension rate, which wasnearly 5,000 through February last year, was more than 10.000 through the same
date this year. And while in the past we have never had a need to record inci-
dents of physical abuse on teachers, this year we have experienced 29 cases.

Of course. we are just beginning to experience these symptomsand again, if
we follow in the footsteps of others. the problems will increase.,

COSTS STAGGERING

One of the most frustrating results of our experience thus far has been the
diversion of essential financial and human resources for non-educational pur-
poses. Although we In Dallas are fortunate enough to have our heads abovewater financially. the court orders heightened the burden on our already
dwindling resources. The orders necessitated the radditionat spending of severalhundred thousand dollars just getting ready for school to open last fall. Morethan $3 million has been set aside during the current school year for additional
personnel, equipment, materials, supplies, and of course transportation.

But these are direct cost.. The indirect costswhich are almost impossible to
determineare undoubtedly staggering. For example. it has been estimated that
the time invested in desegregation by staff members :aids up to more than $3 m;1-lion in salaries. I recently asked an assistant to review my calendar for the past
eight months to determine how much of my time was being she'd on desegrega-
tion-related matt-rs. T wasn't surprised to learn that I had invested approxi-
mate's. two-thirds of may work in the desegregation process.

Tip^ tragic point is. all of this time. n oney, and energy could be going toward
f . Improvement of educational quality.

NF:IGHBORITOGD SCHOOL BEST

And finally. our evidence indicates tint students can learn. and probably lentil
bettn.. regardless of race. in neighborhood -type schools. The truth of the n A-ter is, when studerts with similar backgrounds and needs are spread throw. toutthe city, the educational treatment is more difficult to deliver. In fact. most
federally-Daniel approaches to compensatory education hinge upon a critical
mass and concentration of effort. Some progrnms would have to be el' Ana ted byfederal regulation if the concentration of certain types of students was dissi-
pated. We've already seen the grief of students who were n ., longer eligible forESEA Title I '.enellts because they were reassigned from their inner city schoolsto more affluent schools.

Our special reading programs. Milligan' efforts. performance contracting. and
other neighboemod based efforts were beginning to pay off. We are concerned
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that such breakthroughs might be lost in a massive shuffle to create artificial
and temporary ratios.

There is ample experience which Allows that the job of desegregating, as well
as educating children in an Agin area is at best a formidable task. Even theU.S. Commission on Civil Rights in its Racial Isolation in the Public Schools.
notes that the "success some small cities have experienced in desegregating
their schools has not been matched in the nation's larger cities where obstaclesto desegregation are greater."

If our experiences continue in a sin ilar fashionand a quick review of hap-
penings in other cities make such a orijection almost certainDallas will be-
come a majority, minority school district. The threat of losing emotional andpyschological support will have "hanged to a weakening condition. In fact, ifthe trend continues, I can forstz nothing other than a decline in education. As
an educator, I consider this a da igerous trend ... and even more: an unnecessary
one. If tools commonly used by courts and others in big cities have not been ef-fective, why continue to use them. There must be a better way to provide
equally effective schools and cultural pluralism.

OPTIONAL TOOLS

In Dallas, we think we have found a new direction with which to accomplishthe task without massive forced busing. Two promising and viable programshave been designed--one at the elementary level and another for the secondaryschools. The first. calls for implementing a new social education program through
pairing of classrooms and team teaching via two-way television; systematic
weekly cultural exchanges, involving students from majority and minoriityschools; a wide use of new materials and audio-visual aids; and an innovativenew administrative and parental involvement pattern. Our secondary programutilizes busingbut it is voluntary busing and for educational, not racial pur-poses. It involves the creation of strategically located career and advancedadidemie centers which students can attend on a full-time or part-time basis.

Our experience with one such center has already proved sucoe53ful both aca-demically and in terms of providing desegregationand all on a voluntary basisand in the name of quality education.
Getting back to the elementary proposal for a moment, after much searching

and study, we believe it might be the only sound solution to the problem of pro-
viding both quality education and cultural pluralism for elementary students in
urban areas. Evidently, we are not alone in our thinking. In his desegregation
position paper of March 24, 1970, president Nixon referred to this concept as an-innovative approach." It I may, let me quote the President: "Most public dis-cussion of overcoming racial isolation centers on such concepts as compulsory'busing' taking children out of the schools they would normally attend, andforcing them instead to attend others more distant, often in strange or even
hostile neighborhoods. Massive 'busing' is seen by some as the only alternative to
massive racial isolation. However, a number of new educational ideas are being
:leveloped, designed to provide the educational benefits of integration without
depriving the student of his own neighborhood school. For eT male, rather than
attempting dislocation of witole schools. a portion of a chilies educational ac-
tivities may be shared with children from other schools. Some of his education
is in a 'home-base' school, but some outside it . . . by bringing the children to-
gether on 'neutral' territory friction may he dispelled: by limiting it to pan--
time activities no one would be deprived of his own neighborhood school ;and
the activities themselves provide the children with better education. This sort of
innovative approch demonstrates that the alternatives are not limited to perpetu-
ating racial isolation on the one hand. and massively disrupting existing schoolpatterns on the other.. Without uprooting students, devices of this kind can pro-
vido an additional educational experience within an integrated setting. The childgains both ways."

We not only agree with the President, but have gone beyond the basic concept
through a new social education yrogram which pairs classrooms and provides
for team teaching through the use of television. This program was approved oy
the U.S. District Court of the Northern District of Texas as a workable desegre-
gation plan, and is currently before the Fifth Circuit Court of Appeals. We feel
it has great merit and would recommeno your exploration of the idea . . I have
filed a complete degeripelon of the program with my testimony f,n- your perusal.

Our secondary concept is not on paper. It is realityat least a model is. Our
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model is a $21 million career development center which exemplified how desegre-
gation can be achieved When quality education is offered.

Known as Skyline Center, this joint venture between our school district and
the business community of Dallas. is an extension of every high 8c:tool in Dallas.
Buses run from each high school to Skyline on a shuttle basis at scheduled times
during the day.. Consequently students have the option of attending neighbor-
hood schools on a part-time basis, and the career center on a part-time basis. Or
they can enroll full-time.

The Center itself is organized into 28 clusters of closely related interests with
each Cluster encompassing several "families" of careers. These "families" in
turn are made of many options. If a student is int-rested in any area of the arts,
humanities, seien-e or technology, he has the opportunity of exploring many
careers that are related to his area of interest, instead of being channeled into
the usual one narrow, specific field. For example, within the clusters involvim;
visual communications there are several "families" of careers- graphics, writing.
product development. fine arts, and television. Within each o. "se "families"
are an even larger number of more specific career options. But the beauty of the
program is that it is geared for everyone .. nut just those going to college or
those interested in getting a skill to market. The school prepares everyone for a
succeasful next step t .. whether he's going on to college, or whether he's enter-
ing the job market.

We have developed the kind of career education program that your outstanding
Commissioner of Education Sidney Marland has been calling for ... a program
that does away with another kind of dual school systemone for the academi-
cally talented and one for the also sans. With the help of companies such as RCA
and others. we have made career education work. E', n Dr. Marland himself has
said, "if you want to see what's going on in career education, go to Dallas." I
have included a booklet describing this program in my filed testimony.

I bring our career education story to this subcommittee because it has not only
impmved education in Dallas. it has also assisted in desegregation. Prior to our
current federal court order, the Center was integrated voluntarily because of the
program offered, not by artificial means. The student enrollment scheduled for
the Centerbefo the court buses in many whe did not want to be therew:ts
71% white. 195 blask. fuel 10% brown.

W believe tbis is significant. And because the demand for the program has far
exceeded the building capacityeven before the court zoned more student in
we hays other similar complexes on the drawing boards. Unfortunately, due to
the many constraints caused by court orders. we may find it impossible to con-
tinue such innovative new programs. But this doesn't change our belief that
such an approach is effective in achieving both educational quality and desegre-
gation.

In light of the information I have presented, some of you may wonder what I
am testifying for. Am I for the amendment, or opposed to it?

co: , XSION

In essence. I am testifying that the pursuit of .quality education is the chief
business of big city school sysicms. .7.1i our times, quality has new dimensions.
It means education that integrates Americans in common respect for each other.
and in open access to all the good thin"; our society has to offer. It means edu-
cation that enhances the advantages of cultural pluralism, but also seeks to
encourage a constructive confluence of diverse cultures. It means equal oppor-
tunity to learn, and is isitistied only when unequal children hecome equally suc-
cessful it, squiring the learning to which they are entitled. Pursuit of these ends
is difficult. but absolutely necessary.

We ducators knew. however, that stating ends is not enough. The crix
of pursuit lies in the methods that are used. All too often. methods hecome red
herrings that lead pursuit away from the quarry, The use of racial and ethnic
desegregation of schools as one device to pursue quality education is not. in my
opinion. a red herring. But. the employment of massive required busing and other
blind, drastic tools is n red herring. I have trial to show this Is a method that
is destructivs of quality education. Its destructive Lffects are anparcntly catnit-
bake. rather than temporary Those effects are most disastro is for the very
students so long deprived of quality education. And, this method affects nega-
tively many components of city lifs other than education alone. Even wigen
tokyt desegregation of school,' is used as a measure, of success, this method is
elm v failing and is acceleratIns re-segregation of metropolitan areas. A method



which leads so clearly away from the ends we pursue, it seems to me should
be abandoned.

How can this method of imposed, massive, mechanistic futility he abandoned?
Sne say Acts of Congress can accomplish it. Others prefer Executive Orders
f.om the President of the United States. A few say that what the Judicial Branch
hag wrought it can undo, retreating from its usurpation of that governance of
schooling so long bestowed upon the states and Congress. Others are convinced
that an amendment to the Constitution of the United States is the surest route.
I pretend no superior wisdom regarding the means to use. I would hope that
a route less time-consuming than a Constitutional Amendment can be success-
ful. But, I am for getting us back to the pursuit of quality education as quickly
as possible, whatever that takes.

APPENDICES

A. SUMMARY OF COURT OR ERB

We have lived for eighteen years since the historic Supreme Court decision
of 1954 which stated "We conclude that in the field of education the doctrine
of separate but equal has no place. Separate educational facilities are inher-
ently unequal" (Brown vs Board of Education, 74 S. ;t. PSG). This decision de-
clared unconstitutional those states' statutes requiring : permitting separate
public schools for white and minority children. However, the court left undecided
the manner in which the transition from dual to unit ry systems would he ac-
complished. One year later the court announced its opinion in Browr 2 (75 S.Ct.
753), stating that the primary responsibility for abolishing the system of
segregated schools rested with the local authorities. The changes necessary to
convert the dual school systems were to oe made at the earliest practical date"
and with "all deliberate speed."

It was nine years later in 1964 that the court explained that the "time for
mere deliberate speed has run out" (Griffin vs County School Board of Prince
Edward County, S4 S.Ct. 1226). Despite this mandate. and those before it,
many school systems did not make significant progress in desegregating their
schools until after the 1964 Civil Rights Act permitted the United States Depart-
ment of Health, Education and Welfare to withhold federal funds for education
from segregated school systems. In many school districts this legislation produced
desegregation plans based on freedom of choke or a variation known as free
transfer.

The freedot. of elm. method of desegregation suffered a setback in 1968
when the Supreme Coin, in Green vs County School Board of New Kent County.
Virginia ($8 S.Ct. 1689) and two related cases acknowledged that freedom of
choice could be a valid remedial measure in some circumstances but said that
it there are reasonably available other ways promising speedier and more effec-
tive conversion to a unitary nor.- racial school system. freedom of choice is
unacceptabh in other words. the burden was placed on local school boards to
crane forware Atli a plan that promised realistieally to work. in spite of rulings
regarding time limits for desegregation and the affirmative duty placed on sehool
boards by the Green decision, lower Federal Courts differed on what constituted
a desegregated school system. Supreme Court decisions rendered in 1971 shed
some light on the Court's opinion relative to this question.

The major Supreme Court decision in the field of desegregation in
1971 was the Swann vs CharlotteMeekteuberg Board of Education (91 S.Ct.
1267), The sehool district in question had been operating under a 1905 District
Cowt approved desegregation plan when Negro students sought further relief
from segregated sehools on the basis of the Green decision. The District Court
found that the schools were being operated in an unconstitutional manner and
gave the school board at least three opportunities to come forward with an
acceptable plan. The failure of the board to submit a plan creating a unitary
system. In the Court's opinion. obliged the District Court to appoint a consultant
to fashion such a plan. The final plan adopted by the District Courts started
with matbemaJeal ratios and utilized pairing, non-contiguous zoning. grouping,
cross bussing and other techniques resulting in a completely desegrer 'et] syste--.
The Court of Appeols for the Fourth Circuit affirmed the order of the Di. ri
Court except as it related to the elementary schools were the Appellate Court
believed that the pairing, grouping, and transportation required would place
an unreasonable burden n the hoard and on the pupils.

On appeal. the Supreme Court reinstated the I)istriet Court plan, including
the portion affecting the elementary schools. The C.Urt then turned to the prob-
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socioeconomic classes. Tn this same vein, Pasamaniek and Knob loelc (195C). after
summarizing more than a dozen studies, concluded that both socioeconomic fac-
tors and neurological factors are responsible for educational retardation. They
assert that nutritional factors seem to he implicated in complications surround-
ing pregnancy and in prematurity, factors which presumably are directly related
to socioeeonomic status.

Thus educational development has been shown by the above listed authors and
by .he classic Ebert-Simmons (1943) study to be dependent upon the prepara-
tion for schooling that the child received prior to school years. Any result:4 ob-
tained from the ew desegregation studies reviewed should be considered in thelight of the aforementioned statement.

The effects of desegregating schools in the Smith and border states upon aca-
demic achievement have been the sithject of much controversy. Little straight-
forward evidence exists because of the many variables that intervene in the
process.

One of the first school systems in the South to be desegregated was Louisville,
Kentucky. Stallings (1959) studied the records of the Louisville schools to deter-
iniite the effects of desegregation on scholastic achievement with what he con-
sidered to he relevant variables held constant. Colitis were found in the median
scores for all pupils for the grades tested, with Negroes showing greater im-
provement than whites. Unfortunately. the report cave no indication of whether
the gains for Negroes were related to amount of actual change in the racial
composition of the sc,.00ls. Tn fact. the measured gains were g, ter where
Negro pupils remained with Negro teachers. A later survey conclude° Knowles
(1962) indicated that Negro teachers in Louisville had not been :..-signed to
classrooms having white students during the period covered by Stallings' re-
search. This findlug means that the greatest Negro gains observed by Stallings
were made by children wha remained in segregated classrooms, and can only
be attributed to factors other than desegregation, such as general improvement in
educational standards.

In both Washington. D.C., and Baltimore, wnere lecal segregation was totally
abolished in 1954, the United States Commission on Civil Rights found evidenceto suggest that the scholastic achievement of Negroes was improved, with no
evidence of a resultant reduction in the achievement of white students. A eon-
ti adietory opinion was presented by the House Committee' on the District of
Columbia. Following an investigation of desegregation in Washington, D.C., dnr-
big the 1956-57 school year. the committee concluded that desegregation had
worked immense evils on the Washington public school system and its children.
Opponents of the committee maintained that these findingswere biased and exagem ted ( Muse. 1964).

Hansen (19601. 1960h. 19631 has reported on the results of desegregation of the
Washington. D.C. schools. The record would appear to be favorable to the hypothe-
sis of an improved school s:tem since desegregation. Tlanser, however, insists
that the improvement was not primarily the result of desegregation itself, but
rather the result of continuing efforts to improve the school system. The fact
that one of the major components of the plan was a controversial four-track plan
that tended to segregate within classes would seen, to support Hansen's eon-tention. Tn addition. by 1960 approximately 76'7, of the students in the Washing-
ton system were black. thus pr: Iding minimal desegregation experiences for the
majority of Negro children.

Tittle relevant data have been published on other Southern states where
desegregation has been initiated. In 1960. twelve attninIstrators of desegreeated
school systems testified a r a federal hearing c. dative to whether or not integration
had damaged academie standards (The United States Commission on CUB
Rights. 191101. They unanimously replied in the negative, but only the official
from Louisville mentioned gains in the achievement of Negro pupils.

There are a number of relatively recent studies that have attempted to docu-
ment the effects of desegregation on academic achievement. The results e* these
studies are contradictory. One series of studies that can best he represented by
the Hartford Study is characterized by results that are very favorabl de-
segregation. The salient characteristics of these studies is, however, a ow
proportion of iinority group children being placed in majority group tds,
Daniel Moynihan stated in 1967 that the evidence suggests that if min°. ,t. stu-dents are to rezeive a quality education this generation thgy must be sent, to
majority white schools. This is in effect what has been don. In the series of
studies represented by the Hartford Study. Unfortunately, it is difThillt to main-
tain stable majority-minority ratios in urban .,enters that already are charae-
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tcrized by a high proportion of minority group students and private schools and
residential mobility remain options to the ever decreasing majority students.

The results of other studies reviewed range from reported gains in achieve-
ment after desegregation (Anderson. 1967: Mahan and Mahan. 1969f Frary and
Goigsby, 1970) through no significant effect of desegregation (Lone. 1968; Mar-
cum. 1968; Vane. 1966; Robertson, 3967: Klein. 1907: Geiger, 1968; Laurent,
1969). Few major published stn lies exist that document losses in minority group
achievement due to desegregation.

In examining the literature relative to attitudes it becomes apparent that
early in his life the child develops au awareness of racial differences and
attaches values to these differences (Clark, 1955; Dent ler and Elkins, 1967;
Greenwald and Oppenhein, 1908; Landreth and Johnson, 1953; :Worland, 1958).

No matter at what point in his school life desegregation takes placekinder-
garten through high schoolthe child does not approach integration in vacuum.
This early awareness of racial differences plays a part in the formulation of the
stereotypes which the child carries with him through his school years. Such
racial evaluations are manifest or latent, and are modified or reinforced from
tie child's perception of racial attitudes held by those who at the moment for that
child are most influential. Generally, for the piling child, it is the parent who is
most influential ; for the older child, it is the peer group. Singer (1967) studied
black and white fifth-graders in segregated and nnsegregated schools and found
that desegregated blacks were mo .c accepting of whites than segregated blacks
and that desegregated whites see blacks as more aggressive and non-achieving.
It has been suggested t Singer, 1967: Campbell and Yarrow, 1958) that desegrega-
tion may reinforce rather than lessen negative stereotypes among the whites.
Further studies ha ,, shown that the child's initial attitude towards desegrega-
tion are concordant with his perception of parental attitudes (Alexander and
Campbell, 1964; Graham, 1967; Pettigrew, 1964).

There appears to be general agreement that where there is a marked discrepancy
in the educational standards of Negro and white schools, or where feelings of
inferiority are acquired by Negro children outside the school, minority-group
newcomers in integrated classrooms are likely to have a low expectancy of
academic success and scholastic motivation will generally decline (Atkinson,
1958: Murstein and Collier, 1962: Rosen, 1961).

Studies of actual interracial couta' t have produced seemingly conflicting
results. Some have found that, with contact, there is more interracial acceptance,
less prejudice, and a raising of Negro self-esteem (Campbell and Yarrow. 1958;
Einnick, 1967; Singer, 1967). Other studies have not supported these findings,
noting instead th:t there is less interracial acceptance (Anderson, 1967; Dentler
and Elkins, 1967; Graham, 1967). Some studies have reported little, if any,
change in attitudes after interracial contact (Grossman, 1967; Kupferer, 1954).

It is obvious that racial attitudes are formed and mediated by social and
group processes. Sherif (1907) has noted that prejudice is a social institution,
"a product of group membership," derived f-om connnunity membership and from
contact with au individual member of the group against whom the prejudi-e is
directed. We know that very young children are aware of racial differences and
make value judgments based upon them. We know these attitudes are main-
tained through parental and peer attitudes and the perception of these attitudes.
As a child enters school and is able to participate in group activities, his aware-
ness of differences and prejudicial attitudes become a part of his self-identity
and of his identity as a group member. Proshansky (1906) has pointed out:
"School desegregation by legal flat does not by any means insure social integra-
tion between racial groups in a genuine sense. Cooperation and equal-status
interracial contacts in the school setting can, but will not necessarily. reduce
ethnic prejudice." Katzenmeyer (1963) sitgr-sted that integration per se is not
enough: and Dentler and Elkins (1907) ported that attitudes found in a
naturally desegregated school are not prototypes of the attitudes one finds in a
planned desegregated school. This r.ppears to he reflected even in the types of
social contacts which occur; in a planned desegregated school they appear to be
more formalized.

Drake and Caytoil (1902) wrote: "Almost mystical faith in 'getting to know
one another' as a solvent of racial tensions is very widespread. It is undoubtedly
time that mere contact is likely to result in some degree of inalerstanding and
friendliness. It is equally true, however, that contact can produce tension and
reinforcement of folk-prejudices." Mack (1905) listed three conditions for
conflict : intergroup contact, intergroup competition, and visibility., All three are
present in the desegregated school.

-1
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Katz (1968) when discussing implications for educational practice states thatif the Negro student conies from a background that has oriented him toward
scholastic achievement, the presence of a white teacher and white age peers
may have strong emotional and motivational impact. Be warns, however, thatthe integrated situation is likely to be double edged in the sew that failurewill be more devastating and success more rewarding than similar experiences
in the segregated school." Moreover. whether the Negro child succeeds or failswill depend tc, a great extent not only on his actual ability but on his expecta-tions. If he expects to fail, his actual chances of failing will be greater thanthey would be in an all-Negro setting. because his fear of failure will be more
intense. On the other hand, if he has high expectation of success in the integrated
school he should be aroused to greater effort than he woule, be by a similar
expectation of success in the segregated school.

The Dallas Independent School District has recently completed a survey ofmajor Southern school districts that have recently desegregated The purpose ofthe survey was to attempt to determine the methods that other Districts used in
dealing with problems encountered while desegregating. The thirteen Districtscontracted all had similar desegregation plans and achieved similar results. Themajor components of their desegregation plans included general busing ofstudent,,, school pairing, and ehanging att,ndance zones.

All districts contacted experienced similar problems. In general, quality edam-
tion suffered and the overall goal of integration of the races was not appreciablyaffected. Among the factors reported were increased absenteeism among bothminority and majority students, increased discontent and militancy rmong teach-ers, disruptions and riots, and extreme emotional involvement on the part ofparents and community pressure groups. In addition, the previously documentedwhite flight oeeurred in all eases, thus making the future of racial integration
within the confines of the cities doubtful. In short, resegregation is occurring ata rapid rate at a cost of dbiuption and erosion of the educational programs inthe various schools and seemingly without benefit of any guarantee of achieve-ment increases on the part of minority students.

In agreement with the results of the Dallas Survey, census and school enroll-
ment data indicate that the trend in the nation's metroluditan craters is toward
a non-white population. United States census data show that in 60 of 67 I'. S.cities whose 1970 population was greater than 200,000 the proportion of non-
whites increased from 1960 to 1970. The differences between the 1960 and 1970
per "ent of non-white population in these 00 cities ranged f.,nn 17r, to 2'2'4. Asof 1970 the following cities were already more than per cent non-white
Newark. Washington. D.C., Baltimore. Birmingham, Atlanta, New Orleans. 3 lek-
son. Richmond, Oakland, Detroit, and St. Louis. Tables 1 through present, thenon-white proportions for all 67 U. S. cities whose 1970 population was greaterthan 200.000 (See Aprendices).

School enrolimenLs within these cities show even more dramatic population
patterns. It is most unfortunate that racial composition of school district popula-
tions is not available prior to 1968. The U. S. Others of Civil Rights within the
Department of Health. Education. and Welfare has compiled racial composition
enrollment data for 1968 and 1970.1 In 59 of the districts located in the 67 largecities the proportion of white enrollment decreased from 1968 to 70. The differ-
ences between the 19h£, and 1970 per cent white enrollment ranged from oneper emit to 15 per cent.

It is probable that mely large city school districts will be composed almost
entirely of non-white c..m, .meat. As of 1970 the enrollment of 25 of the large
city districts was already more than 50 per ,,ent non-white. It, 12 of the 25
districts the enrollment was about equal to or greater than 2/3 non-white.

The loss of white enrollment has been most dramatic in the schools of tl c
South. Only Nashville, Charlotte, and Little Rock have school enrollments tin t
are more than one-half white in racial composition. and Nashville's white enrol-ment appears to be due to a vast influx of population between 1060 and 19A.
Outside the South. San Antonio, San Fraeeisco, Oakland, Chicago. Detroit. Cleveland. St. Louis. New York, .Terser City. Newark. Baltimore, Philadelphia. awlWashington, D.C. have school enrollments that are ahout equal to or gee ;derthan 2/3 non-white.

A few cities which received court orders to desegregate the schools severalyear ago, deserve special mention. In Atlanta, New Orleans, Baltimore., a,.1

United States Commission on Civil Rights directories of sehoe.l enrollment listed inReferences.



Washington, D.C.. the per cent white enrollment as of 1970 was 31. 29. 33. and
4, respectively. It is interesting to note that Richmond was the only Southern
city to experience an increase in white enrollment, from 31 per cent to 35 per
cent, from 1968 to 1970. Tables 6 through 10 present enrollment data for the
school districts located in the 67 U. S. cities whose population is greater than
200,000 (See Appendices).

The trend is clear. Large cities and their schools. particularly their schools,
are becoming increasingly non-white. Methods of providing quality integrated
education must be found that do not cause vast numbers of white parents to
withdraw their support and children from the public schools. Opposition to current
Court desegregation methods remains firm. Recent Gallup Polls range from 69
to 76 per cent of persons 18 and over reporting being against the most visible
current tool of desegregation, busing. Even a plurality of the Negroes contacted
were opposed to busing.

The major difficulty faced by large city school systems must be one of main-
taining a quality educational program while at the same time helping in an overall
societal thrust to achieve integration of the races. The U. S. Commission on Civil
Rights' report Racial Isolation in the Public Schools emphasizes thatthe schools
alone cannot achieve an integrated society. All major institutions must aid in
bringing this about. If, however, Court ordered desegregation serves only to reseg-
regate the major urban centers and their school districts, the schools will lose the
major urban centers and their school districts, the schools will lose the opportunity
to provide meaningful social contact among the races. Thus, it is essential at this
crucial point in the history of American education that more imaginative alterna-
tives be embraced than have emerged from past litigation.

C. TRENDS IN DALLAS

In Dallas today one has only to read the news in order to observe the emergence
of the syndrome of social problems which seem inevitably to result from judicial
attempts to accelerate desegreation in the public schools. "White flight" has begun
in Dallas; recent news items indicate, in fact, that this phenomenon has no been
restricted to homeowners. Apartment vacancies are rising even as rent declines.
The court's efforts'to impose racial balance have encountered further resistance
via intra-city mobility, as some whites apparently have elected to move away
from the areas most directly affected by the court order. High rates of absentee-
ism observed early in the year indicate that some parents simply refused to accept
the assignment of their children to distant schools.

It is not difficult to assess the long-term effects of "white flight" as they relate
to the District's tax base and to problems of school financing. The immeditae re-
source crisis imposed upon the District by the court's inter ,ention is perhaps
less obvious. Direct costs incurred in the implementation of the court order have
been substantial. Even more substantial, however, are the resources which the
District has been forced to divert from instruction, curriculum development, and
administration in order to fulfill court-imposed reporting requirements. The Dis-
trict's efficiency in discharging its functions has been hampered in other ways,
as evidenced by overcrowding in the schools while urgently needed construction
projects await court approval.

There are some who would argue that the intermingling of the races in an at-
mosphere of peace, harmony, and mutual trust is a goal of sufficient importance
to justify the price being paid for it. The experience of Dallas and other cities,
however, suggests that massive coercive efforts to advance toward this goal have
only carried us further from it. Incidents involving racial friction have increased
since the implementation of the court's desegregation order. Indeed Dallas is ex-
periencing more racial violence among students, more abuse of teachers, more
disruption, and more necessity for student suspensions than ever before.

D. CONCLUSION

In reviewing efforts to remedy educational disadvantage through desegrega-
tion, the U.S. Commission on Civil Rights reported that the effectiveness of any
school dc.;egregation 'technique depends in part upon (1) the Negro proportion of
the school population, and (2) the size of the city (USCCR, 1967). The greater
the Negro porportion of the school population, the more extensive will be the
changes necessary to accomplish desegregation. Cities with relatively small areas
of high-density Negro population may find it easier to desegregate by such devices
as stn. ,egic site selection, redistricting, or the enlargement of attendance areas,
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The Nation's larger cities have not been successful in desegregating their
schools. Current Court guidelines appear to offer little promise for future success.
On the contrary, they tend to initiate a vicious cycle. As previously mentioned.
the greater the Negro porportion of the school population the more extensive the
necessary changes. Unfortunately. the more extensive the proposed changes, the
greater the likelihood of white flight. The greater the likelihood of white flight.
the larger the Negro porportion of the school population. Thus, the phenomenon of
slowly increasing minority group proportions until a certain point, followed by
exponential growth in such proportions.

Surely the time has come to ask whether the path which the courts have taken
does in fact lead to the goal of ending racial isolation and discrimination. There
is ample evidence to indicate widespread failure of the methods which have been
invoked in the past decade. Even more distressing is the fact that it is not possible
to cite a single example of a large-city school system which could serve as a model
of the effectiveness of bussing. pairing. etc. To persist in policies which generally
failwhich inoeed have not even once truly succeededcan hardly be considered
rational.
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TABLE 1.PERCENT NONWHITE POPULATION OF EASTERN CITIES

City 1960 1970 Trend

Buffalo _ .. .

PochesIer :: ::: :. : : : - . : :.: : : ::: :: :
Yonkers . . . .

Jersey City ..., ., . , ., _ . .
Newark -

Washington, ELC....._, .. .... .................. ..-....., ............ -,,,
Baltimore - : .. .. . , .... .. .. .... ....... , .. ........ ___
Philadelphia ., ,,,, , .. .......... ... --, ... . : ... .. , . ,-
Boston
Pittsburgh

15
14

8
4

13
34
55
35
27
10
17

23
21
18
7

22
56
72
47
34
18
21

+8
+7

+10
+3
+9

+22
+17
+12
+7
+8
+4

TABLE 2.PERCENT NONWHITE POPULATION OF SOUTHERN CITIES

City 1960 1970 Trend

Birmingham....; . ..
Mobile
Little Rock.........-_,..,.,---....,. .... --...., . , - ,-
New Orleans..... .. : ... -,.., .... ..--,, ... ,----,
Jackson, Miss .. -- - - ._ .. .

Memphis -

Nashville . . . .
Charlotte .:: -: :::: : <::

.

Richmond.........,...,...,..,.:.------- ............. .. -:--, . , .. -
Norfolk
Louisville :
TamPa , :.- ..-, .., , . : .......................... , ... - - :-- - -
Miami - -- ,, -, :-: ...................... ... , ... ..... :- ---:-
Jacksonville . . . .

St. Petersburg

40

23
38
37
36
37
38
28
42
26
18
17
23
41
13

42
36
25
52
45
40
39
20
31
42
30
24
20
23
23
15

+2

2
+14
+8
+4
+218
+3

0
+4
+8
+3

018
+2
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TABLE 3.PERCENT NONWHITE POPULATION OF SOUTHWESTERN CITIES

City 1960 1970 Trend

Austin 13 13 0
Corpus Christi 6 6 0
Dallas 19 26 +7
Houston 23 27 +4

Fort8

Fort Worth 16
8

21
0

+5
San Antonio 7 9 +2
El Paso 3 4 +1
Tulsa 10 13 +3
Oklahoma City 13 16 +3
Albuquerque 3 4 +1
Phoenix 6 7 +I
Tucson 4 5 +1
'Denver 7 11 +4

TABLE 4.PERCENT NONWHITE POPULATION OF WESTERN CITIES .

City 1960 1970 Trend

LosAngeles....,-....:....-,---. ........... -. .............. ,........----.:.--- 17 23 +6
San Diego .. - . ,..-. ............. .... ,..-..,-.., ..... ... ,..., 8 11 +3
San Francisco -- .. : . .: : 18 29 +11
Oakland 26 41 +15
Long Beach 4 8 +4
Sacramento .3 18 +5
San Jose 3 6 +3
Portland 6 8 +2
Seattle 8 13 +5

TABLE 5.PERCENT NONWHITE POPULATION OF MIDWESTERN CITIES

C. / 1960 1970 Trend

Chicago 24 34 +10
Detroit. 29 44 +15
Cleveland 29 39 +10
Columbus 17 19 +2
Cincinnati 22 28 +6
Akron
Dayton

13
22

18
31 $95

Toledo 13 18 +5
Indianapolis 21 18 3
Kansas City, Mo 18 23 +5
St. Louis 29 41 +12
Milwaukee 9 16 +7
Omaha 9 11 +2
Minneapolis 3 6 +3
St. Paul 3 5 +2
Wichita 8 11 +3
Des Moines 5 6 +1

TABLE 6.CITY SCHOOL DISTRICTS IN EASTERN CITIES

City School percent white Total enrollment
percent

white, 1970 1968 1970 Trend 1968 1:70City

New York 77 44 38 6 1,053,787 1.140,359
Jersey City 78 44 39 5 37,083 38,430
Newark 44 18 14 4 75,960 78,456
Washington, D.0 28 6 4 2 148,275 145,330
Baltimore 53 35 33 2 192,171 192,458
Philadelphia 66 39 36 3 282,617 279,829
Boston 82 68 64 4 94,174 96,6%
Buffalo 79 61 65 +4 72,115 70,305
Rochester 82 68 62 6 47,372 45,500
Yonkers 93 83 81 2 30,794 30,632
Pittsburgh 79 60 59 1 76,268 73,481

80-440-72pt. 2-23
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TABLE 7.-CITY SCHOOL DISTRICTS IN SOUTHERN CITIES

City percent School percent white Total enrollment
white

City 1970 1968 1970 Trend 1968 1970

58 49 45 -4 66,434 61,994
Mobile . :' 64 58 55 -3 195.000 190,000
Little Rod - : 75 64 61 -3 24.854 24,451
Mem phis......,"..". ,., 61 46 48 -2 125,813 148,304
Miami 77 58 54 -4 232.465 240, 447
Louisville 66 54 52 -2 55. 212 53. 197
Atlanta 48 38 31 -7 112.227 105.598
New Orleans 55 31 29 -2 110.783 109.856
Jackson 60 54 39 -15 38, 773 30.758
Richmond 58 31 35 4-4 43, 115 47, 998
Nashville 80 76 75 -I 93, 720 95.313
Charlotte 69 70 69 -I 83,111 82, 507
Norfolk 60 57 54 -3 56,029 55,117
Tampa 80 74 74 0 100.985 105.347
Jacksonville 77 72 71 -I 122,637 122.493
St. Petersburg. 85 83 83 0 78, 466 05,117

TABLE 8.-CITY SCHOOL DISTRICTS IN SOUTHWESTERN CITIES

City percent School percent white Total enrollment
white

City 1970 1968 1970 Trend 1968 1970

Austin 87 66 64 -2 49. 177 50, 750
Corpus Christi_ ,..---,, 94 48 45 -3 46,110 46, 292
Dallas - 74 61 57 -4 159, 924 164, 736
Houston 73 53 49 -4 246.098 241, 139
Fort Worth 79 67 64 -3 86.528 88, 095San Antonio .,.. .,, 91 27 23 -4 79,353 77, 253
El Paso 96 42 43 -2 62.105 62, 545
Tulsa 87 83 82 -I 79.990 77,112?
Oklahoma City. -., . - .. ,,, 84 78 72 -6 74 727 70,042
Albuquerque 96 54 58 +2 79.669 83,781
Phoenix....... . ,,,..---:-:-

Elementary
93 .. .. ..........

.
, ..... .............

33
- --,-..-:-:-:---,

42
' ..... --- .. ,..,,,,,,i i, i90 -- --

High school , 78 77 -1 28.218 28, 513
Tucson 95 68 68 0 53.667 58, 346
Denver 89 66 62 -4 96. 577 97, 928

TABLE 9.-CITY SCHOOL DISTRICTS IN WESTERN CITIES

City

City School percent white Total enrollment
percent

white, 1970 1968 1970 Trend 1968 1970

Los Angeles 77 54 50 -4 653.549 642, 895
San Diego ....... . ..., 89 76 75 -I 128. 914 128,783
San Francisco , 71 41 37 -4 94,154 91, 150
Oakland 59 31 28 -3 64. 102 67, 830
Long Beach 92 85 83 -2 72, 065 69, 927
Sacramento 82 66 64 -2 52. 545 52, 218
San Jose., 94 68 69 +1 35, 417 37, 176
Portland 92 89 88 -I 78, 413 76, 206
Seattle 87 82 80 -2 94, 025 83,924

TABLE 10.- _; +f Y SCHOOL DISTRICTS IN MIDWESTERN CITIES

City

City School percent white Total enrollment
percent

white. 1970 1968 1970 Trend 1968 1970

Chicago
Detroit
Cleveland.. .. .......--
St. Louis .... ........' . ...,.
Columbus - ...
Cincinnati....,.........,...
Akron,__,__._ . ,'
Won-- - - -:---:-: .........
Toledo
Indianapolis
Kansas City, Mo ....
Milwaukee.. ,, . . .,
Omaha .

Minneapolis...-, .. ,
St. Paul -

Wichita -, -::
Des Moines

66
56
61
59
81
72
81
69
82
82
77
84
89
94
95
89
94

38
39
42
36
74
57
74
61
71

66
53
73
80
89
91
85
91

35
34
40
34
73
55
72
59
70
64
50
70
79
87
89
83
91

-3
-5
-2
-2
-1
-2
-2
-2
-1
-2
-3
-3
-1
-2
-2
-2

0

582.274
296, 097
156,054
115,582
110.699
86, 807
58,589
59,527
61, 684

108, 587
74, 202

130,445
62, 431
70.006
50, 338
68. 391
46,532

577, 679
284.396
153,619
111. 233
109,329
St 115
56,426
56,609
61.699

106, 239
75, 503

132,349
63. 516
66,938
49, 732
63, 811
45,375
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COMMUNICATION CLUSTERS PROGRAM FOR ELEMENTARY SCII0OLS

INTRODUCTION

The following is the Communication Clusters Program for Elementary Schools
of the Confluence of Cultures Desegregation Plan.

The proposal contains, no radically new ideas about education but, instead.
makers a new and unique application of sound ideas to the problem of moving
toward a quality Confluence of Cultures in a major urban area.

'Ms plan is designed to bring about introductory educational and social con-
tacts between students of different races at the elementary level. Such prepara-
tion is needed if students are to interact successfully later with one another at
the departmentalized secondary level.

This plan will strive for parity between all students of all races without chang-
ing the current attendance pattern of elementary students. Because schools will
thus presumably continue to be racially identifiable (in attendance at le.:st
every aspect of the student's education. school activity, and social development
must be altered to enhance development of a true Confluence of Cultures.

This plan will center itself in an administrative restruef tiring at the elementary
level around the' high school cluster. In addition the plan will :

1. Maintain the neighborhood school concept.
2. Provide for faculty assignment in the same ratio of Black to White as is the

employment ratio of the District.
3. Afford majority minority student transfers.
4. Feature desegregated student contact between varied groupings of pupils by

television and other audio and video mediums.
5. Provide for student inter-visitation through field trips, extra-curricular

events, special events and lunch visits.
6. Require the establishment of a tri-ethnic advisory committee for each

cl :Este r.
7. Utilize as a part of its instructional program the concept of Guaranteed

Student Performance.
S. Implement an extensive Staff in-service education program for intercultural

educa thin.
9. Stress and provide opportunities for parental involvement.
10. Emphasize cooperation with ..rea colleges and universities in the training

of intercultural teachers.
This plan. is recommended because it is e4ucationally sound, administratively

feasible, and financially plausible.
Emphasis in the Communication Clusters Program for Elementary Schools will

center on quality education for all pupils of all people. It will greatly eahance the
primary Goal of DISD "to provide equally effective quality schools for all chil-
dren of all people."

PROGRAM OF INSTRUCTION

Quality., effective instruction is dependent on individualization of instruction,
a priority goal of the DIM).

Individualized instruction is oriented toward the child with appropriate learn-
ing experiences assigned each student. It is not just assigning different tasks, nor
is it ignoring some students while others perform. Individualized instruction
means employing procedures and techniques which allow. even foster, student
activities that are right for particular individuals at Particular times in terms
of their own respective individual readiness, aptitudes, goals, interests, and
needs. This applies to pupils of all ethic origins. This goal is to be the number
one priority in all of the endeavors of the Confluence of Cultures Com iunication
Clusters Program.

IDENTIFYING COMMUNICATION CLUSTERS

Geographic zones have been identified with senior high school zones 'to 'be
known as "Confluence of Cultures Communication Clusters" hereafter called
Clusters. Each Cluster will have an appropriate and feasible representation d
ethnic groups. Each Cluster will be designated by the name of its area high schooL

STUDENT ASSIGNMENT

Each high school cluster will have four or more regularly designated elemen-
tary attendance zones. Students in each cluster will have periodic desegregated
educational contact with students of another ethnic group as supervised by an
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integrated and racially balanced faculty and administrative staff. Neighborhood
attendance zones will continue to exist and a pupil residing in a designated ele-mentor) zone will continue to attend the neighborhood school presently locatedin each zone.

CLUSTER DIRECTOR

under this plan a new position of Cluster Director will be created. This personshall be the chief administrator of all faculties, programs, and schools in a spe-cific cluster. He shall report to the Assistant Superintendent-Elementary Opera-tions. The building principal shall report to the Cluster Director.
The creation of these new positions will represent a net gain in persons em-ployed by the district and reflect an increase in the operating budget.

Special Training for Cluster Directors
All Cluster Directors will receive an appropriate training program designed

to enable them to implement this plan. Continuing training and planning sessionsfor all Cluster Directors will be held during the year in accordance with guide-lines and programs established by the Development Division of the DISD.

DESEGREGATION TUROUOIL TILE, USE OF TELEVISION AND OTIIER AUDIO VISUAL RESOURCES

Consistent with sound and effective educational practice. this plan will use aVariety of audio visual instructional materials including 8noti and 16mm films,filmstrips, maps. globes, charts, posters, records, radio. instructional telephone,television and other materials.
These materials. to be used only after careful planning and selection, will play

a major role in achieving the goals of this Confluence of Cultures Desegregationprogram.
The use of these instructional materials will be the result of a specific needin the educational program.
Teachers shall proceed with careful planning. Pupils will be provided with spe-cific purposes for the operation involved before these devices are used. During

the use of these media. pupils wit have some guidellneq follow. after the
presentation there will be a discussion or summarization which will allow pupilsto understand and consolidate the learning that has reszt..A1 from theirobservations.

'Teaming of schools, classrooms, and students by television and other means
of audio visual communication under this plan provides an opportunity not onlyto enhance the quality of instruction but provides a means to facilitate a con-
fluence of cultures by direct cultural and ethnic interaction In the curricular
activities of students. One example of this communication grouping may beexplained through the process of implementing an exemplary unit of study. Asummary unit follows:,

Built around a cluster lead school concept a unit of study would be introduced
via television by one cluster school which would assume a leadership role for
the duration of till unit. This leadership role will be rotated so all schools will
become lead schools regularly. All children would have leadership opportunities.The lead school would he responsible for planning the unit, doing background
work, introducing and organizing the unit, and In general managing the workassignments for other cluster schools.

After the lead school introduces the unit, other cluster schools respond in
individual short telecasts which are viewed by all cluster schools. This gives
each group a chance to interact with all other groups. Initial planning, work
assignments, and proposed work schedules are developed in a manner such as
a teacher might utilize in a classroom.

As part of the unit students will plan to make lunchtime visitations to other
schools for in-depth planning sessions face to face. (For this unit. schools are
paired for visitation ; pairings will change and other plans will be developed for
future units.) Previsitation contact is made with other schools via television,
audiotapes, videotapes, and other media,

An important activity of the unit is a field trip shared by all cluster schools,
Planning for this trip, dispersal of information, schedules, and other pertinent
facts are discussed via television communication. For the actual trip, students
utilize cluster vehicles P.rnished by the Dallas Independent School District.

Follow-up reactions to the field trip, sharing of further information, and cul-
minating activities will be carried on for the remainder of the unit utilizing the
cluster lead school concept and two-way television conteit between schools,
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As the unit is designed, students from all schools will come into contact with
students from other cultures by way of television, visitations to other schools,
trading audiotapes, sharing videotapes, and taking a combined major field trip.
As future units are implemented, each school will assume a role of leadership
and all schools will remain in close contact with each other by way of television
communication.
Other potential uses of television communication

The television communication system inherent in the Cluster Program has
numerous other uses such as :

Staff orientation, development, and briefing. Advanced training of teachers
through such systems as TAGER (The Association for Graduate Education andResearch of North Texas).

Community civil defense communication.
Special clusterwide or systemwide programs.
Adult education programs as an adjunct to the regular school day.
Other utilization might include contact by parent and community groups from

the cluster schools similar to the student contact, thus, moving the entire com-
munity toward a confluence of cultures on all levels.

DESEGREGATION THROVGH SCHOOL Te.AMING FOR EXTRA-CURRICHLAR ACTIVITIES

Desegregation through school teaming for extra-curricular activities will facili-
tate the development of a confluence of cultures. Opportunities for additional
personal contact will be afforded by activities such as the following :

Lune Visits.Pupils and teachers will exchange lunch visits.
Field Trips.Field trips will be arranged to visit newspaper plants, fire sta-

tions, water treatment facilities, bakeries and other industries and publicutilities.
Arrangements will be made for combined groups to visit the various museums.
Performing Arts.Symphony and theatrical performances will be attended by

primary or middle grade pupils from the cluster schools.
Special Ereatn.Science-Math Fairs, Inter-seltool Assembly programs, Field

Days, Art Exhibits, Square Dance Festivals and special observances will offer
opportunities for additional interschool participation.

Speech and Literary Contests, Performances or Activities. Picture memory,
prose reading. poetry reading, number sense, spelling, story telling, and one-act
play contests. performances or activities provide means for bringing the various
cluster schools together.

Music.Vocal and instrumental music departments will arrange for programs
to be shared and for programs to be presented by combined groups. Music festi-
vals. concerts. and contests expedite such activities.

Physical Ednention.Intramural programs will be organized on a scheduled
basis for boys and girls. Usually a class section is the basis for organizing teams
and arranging leagues. This program will be extended where possible to provide
for contact between schools during the school day.

The present extended day program begins with the opening of school and ends
approximately two weeks before the close of school. From one to two leaders
work in each school for approximately two hours immediately after the close of
the regular school day. Extramurals are for students desiring competition with
other schools. Schedules are arranged in a round robin tournament with sched-
tiled games being worked around the school calendar. This type of schedule will
be followed in scheduling football for boys, volleyball for girls, basketball for
boys and girls and soccer for boys and girls resulting in a total 192 games being
matched. In addition track and field events would be scheduled for both boys
and girls.
Benefits to be derived from desegregated extra-curricular action:es

The above listed special activities are suggested as part of the cluster program
to :

Give pupils from different races and different schools an opportunity to share
community and cultural activities together.

(live pupils opportunity to know each other and to form interracial friendships.
Otter the opportunity for aesthetic expression and the development of artistic

discrimination.
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TRANSPORTATION

A modest amount of transportation will be needed to provide for teaming of
cluster schools for the desegregated educational activities. This transportation
will be provided by the County Board of Education Department of Transporta-
tion and requires no additional equipment purchases.

FACULTY ADVISORY COMMITTEE

Each Cluster Director, in conjunction a.th cluster principals, will appoint a
representative committee of teachers working within the cluster to serve as a
Faculty Advisory Committee on matters of curriculum, extra-curricula programs,
acquisition of teaching materials, classroom methods, desegregated television
contact work, and interschool visits. Each elementary school will be represented
on such a committee which will he multi-ethnic in its make-up.

PARENTS ADVISORY COMMITTEE

In a similar manner, each Cluster Director will immediately appoint a multi-
ethnic committee to serve the Cluster in an advisory capacity, only. Each com-
mittee will be so constituted as to give equal representation to each elementary
school and each ethnic group in proportion to that ethnic group's representation
in the total enrollment of the Cluster as of October in any current academic
year.

The advisory committee serving a Cluster will be required to meet a minimum
of one time each month and make monthly reports of its recommendations to
the Assistant Superintendent-Elementary Operations and the Cluster Director.

No parent will be permitted to serve more than two years on such a committee.

PARENTAL ACTIVITIES

All P.T.A. or other parent organizations serving an individual elementary
school campus will be encouraged and enthusiastically supported as being es-
sential to quality education. Formation of one cluster organization of this
type to serve all the parents and all the schools of an entire cluster will be
recommended.

EQUALITY OF PROGRAM AND SUPPLIES

Within a Cluster there should be equality of program and teaching materials.
The programs as compared between Clusters might vary when viewed across
the district as a whole. Parity between schools within a cluster is an integral
basis of this plan. Optimum opportunity for each pupil through individualized
instruction is the focal point of the efforts of Cie DISD.

PROGRAM REPORTING

The Cluster Director will submit monthly management reports for review by
the Assistant Superintendent-Elementary Operations. These reports will reflect
and confirm the various schedules of groupings, television contracts, and other
pupil-to-pupil inter-actions for purposes of quality integrated education.

GUARANTEED GRADE LEVEL PERFORMANCE FOR ALL ECONOMICALLY DEPRIVED STUDENTS

The Board of Education will adopt whatever educational programs, techniques,
or contractual assistance is necessary to guarantee grade level performance in
reading fur every economically deprived child in the target area at the date of
his promotion from the sixth grade provided he has attended a Dallas Independ-
ent School District school for six years. This means an economically deprived
pupil completing the sixth grade at any cluster school must be able to read at
the sixth grade level or at a level commensurate with his abilities as evidenced
by independent evaluation procedures.

In this manner, the oft lamented lower standards of racially identifiable
schools will be prohibited as a matter of Board of Education policy and every
economically deprived student entering the secondary level of Dallas Independent
School District will be on parity with the Anglo majority students.
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Thus, economically deprived students, then able to compete and to perform,
would cease dropping out prior to graduation and would be fully able to seek
higher education in college or obtain gainful employment at wages which would
reduce welfare costs, enhance real estate values, and increase local, state, and
national taxes to be paid by these economically deprived citizens.

DESEGRETATION TEACHER EDUCATION CENTERS

This plan provides for the establishment of Desegregation Teacher Education
Centers in six areas throughout the city. The centers would utilize the resources
of children, parents, teachers and university personnel, in the development and
implementation of the Confluence of Cultures Communications Cluster program
for the elementary schools.

The purposes would be to facilitate personalized instruction and create a
greater cultural awareness on the part of teachers, students and parents in the
cluster area. Specifically, the primary function is to teach teachers to success-
fully cope with the myriad of problems associated with the total Confluence of
Cultures program.

HUMAN RESOURCE LEARNING CENTERS

This plan provides for the establishment of six Human Resource Learning
Centers in conjunction with the Desegregation Teacher Education Centers.
These centers are school buildings that are located geographically convenient
to all campuses. Profe.sional personnel as well as student groups, parent groups,
civic organizations, etc. will be able to make use of these centers.

Each Center will contain materials and cultural exhibits that are designed
to assist paLticipants in developing a genuine understanding of people with an
ethnic baekgrouro: different from their own.

These Centers will be equipped with materials and supplies, exhibits and
demonstra Lms which will emphasize self-understanding, respect for other ethnic
groups and will serve as a library and museum specializing in the area of the
Confluence of Cultures.

The Centers will serve as meeting places for large and small group seminars
and will be staffed with ethnic specialists trained in the field of cultural aware-
ness. A well-organized and keenly-structured program will be developed during
the first year of operation with emphasis on bringing together people of a multi-
ethnic background. A. close relationship between th" Coordinator of the Center
and the cluster schools will be the key to a successful beginning.

MAN TN IIIS ENVIRONMENT

(An Exemplary Unit for the Cluster Program)
Learning Focus

Developing a confluence of cultures While studying conservation and protection
of community resources with emphasis on the Fire Department.
Title

People learn to use their environment.
Rationale

People of all cultures have contributed to the development of present-day ideas,
beliefs, and customs. Generally speaking when two or more cultures meet, each
culture makes some changes, forming a new culture, often evolving into a third,
apart from and yet similar to, the contributing ones.

Since members of various ethnic groups are brought more and more into close
association with one another, it teems appropriate for each group to become
familiar with the ways that other groups interact with their environment.

While each group is becoming better acquainted with all other groups, op-
portunities %sill be provided for the individual to recognize the contributions
of his own ethnic group to the new group and, hopefully, strengthen his self-
image.

Goa/
The student will be able to gain knowledge 3f how people utilize resources

in their environment to protect themselves.
Objective

The student will demonstrate his understanding of why people organize and
maintain a fire department.
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Procedure for implementing a unit of study utilizing the Cluster Lead School
concept:

A lead school will be identified for each unit of study (i.e. School A iz designated
as the school primarily responsible for the leadership role in introducing and
implementing a unit on "A Trip to the Fire Station".)

The lead school would serve as the director of learning activities for other
cluster schools for the unit utilizing TV communication and other resources.

Other schools in the cluste. would assume the role of researchers, reporters,
evaluators, etc.

A sample schedule of cluster activities utilizing TV communication and the
lead school concept, is indicated below :

WEEK NO. 1
Monday, A.M. (9-12)

The lead school presents a 30-minute telecast as an introduction to the unit
of study.

Activities
1. Small class discussion is conducted in cluster schools in order to develop

unit organizational plans on what we want to know and how we can find out.
2. Cluster schools prepare reports for the p.m. telecast.

Monday, P.M. (1-4)
Activities

1. In 10-minute telecasts, cluster schools will present reports on morning
activities.

2. From 2:30-4:00 p.m., the lead school will utilize input in order to develop
strategy for the unit.
Tulsday, A.M. (9-12)

1. The lead school presents a 30-minute telecast outlining strategies and unit
organization based on input from cluster schools.

2. The cluster schools will conduct small group meetings to determine the
role of each school.

For Example. School B chooses to inquire into the qualifications of the Fire
Department employees. School F chooses to inquire into the number of fires
controlled in a given period of time.

Activities of the fireman on duty could be used for several other inquiries.
Tuesday, P.M. (1- 4 )

1. Within a 10-minute telecast the cluster schools present their choice of
unit-related activities.

2. From 2:30-4:00 p.m. the lead school compiles the input, assigns activities
and develops a work schedule.
Wednesday, A.M. (9-12)

1. The lead school presents a telecast to outline responsibility of each cluster
school and presents a schedule. (This includes lunch visitation on Thursday,
and cluster schools are paired for visitation.)

2. Field trip is announced for Monday P.M.
8. Cluster schools will form small groups in order to begin carrying out

responsibilities in visitation.
Wednesday, P.M. (1 -4)

1. At 1:00 p.m., cluster schools present 10-minute telecasts outlining plans for
visitations.

2. From 2:80-4 :00 p.m., cluster schools continue tc work on specific
responsibilities.
Thursday, A.M. (9-12)

Visitation Day (transportation by Cluster vehicle) Schools paired as follows:
Host Visitor
School A School E
School B School F
School C School
School D School
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Thursday, P.M. (1-4)
The cluster schools prepare for and react to visitors from other schools and

prepare reports for Friday telecasts.
Friday, A.M. (9-12)

1. Cluster schools present 15-minute telecasts reporting on Thursday's visitation
2. From 11:00 a.m.-12 :00 noon, cluster schools prepare report on the back-

ground information concerning areas of study for which they volunteered.
Friday, P.M. (1-4)

At 2 :00 p.m., in 10-minute telecast, cluster schools report on background infor-
mation prior to field trip on Monday. Lead school explains the glans for the
field trip Monday P.M.

Monday A.M.
From 9:00-9 :30 a.m., lead school makes final TV presentation outlining field

trip plans for P.M.
Cluster schools discuss individual plans in small groups.

Monday P.M.
Field Trip to Fire Station (s) transportation by cluster vehicle.

Tuesday A.M.
From 9:00 a.m.-12 :00 noon, all cluster schools have group meetings to discuss

Monday's field trip and to prepare report for afternoon telecast.
Tuesday P.11.

At 1 :00 p.m., lead school presents 30-minute etelcast reacting to field trip.
Other cluster schools follow up with short presentation (s).
Wednesday A.M.

From 9:00 a.m.-12 :00 noon, all cluster schools work on final report on areas
of study in the unit.
Wednesday P.M.

At 1 :00 p.m., all cluster schools present 15-minute telecasts, reporting on areas
of study.

All schools begin evaluation of unit.
Thursday P.M.

At 1 :00 p.m., all students report in a 15-minute telecast on evaluation of unit.
Lead school will make tabulation of reports.

Friday A.M.
At 9:00 a.m., lead school makes final telecast--culminating activities

WEEK NO. 2

RATIONALE OF CLUSTER LEAD RCHOOL CONCEPT

By giving each cluster school fai opportunity to become a lead saool in
developing and implementing unity; of study, students are expected to develop
and exercise special leadership qualities. Each student will be able to experience
the leadership role dig layed by other cluster schools in a similar role. All
students will have an opportunity to exercise leadership.

The schedule takes into consideration that much time is spent in individual
research, viewing films, writing reports, and other related activities in each
cluster school. Since, by necessity, much individualization must take place in
each classroom, these activities cannot be included in a mister schedule. These
are an integral part of the cluster program.

In addition to the opportunities for leadership, this concept provides oppor-
tunities for direct interaction of cultures and ethnic groups.

ADDENDUM
Lunchroom visit activities

Planning for the visit.
The students will obtain a menu of the meal in order to discuss :
The parts of the country in which the foods are grown (use examples of food).
The vocations of the persons who have made the food available.
The cost and problems of the production of the food.
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How each child's paonts may contribute a service to the noon meal beingshared.
How the food may be a favorite food of one ethnic group.
How people must depend upon other people for the food shared.
The transportation used to share the lunch with other students.

Activities during :tie lunch
Each student will :
Select a pa. crier to v isit during lunchtime
Share informatior concerning his or her family (Father's work, Mother'swork, Brothers and Sisters, etl.) .

Discuss his or her choice of career in life.
Activities after returning to home school

Each student will :
Gi "c his oral opinion about the visit.
Name three persons be or she met. (Perhaps each could write a letter orforward an audio tape to one student in the host school.)
Write, or prepare an audio tape, what he or she liked and disliked aboutthe visit.
Make a list of ways the class could help to make students who visit theirschool feel more at home.
Elect one student to write a letter to the Principal and express thanks for theinvitat, . to have lunch in the school.
Prepare an audio tape to forward to the Principal.

Resources
Motion Pictures : 1-202, City Sre fighters ; H-1111, Fire ; Hx-1112, Fire Pre-vention in the Home ; Hx-1123, In Case of Ftre ; H-1121, More Dangerous ThanDynamite (Fire) ; 11-1124, One Match Can Do It (Fire) ; H-1141, Then CameJuly 5th (Fire and Fireworks) ; Hx-1142, Tony Learns About Fire.
Filmstrips : Hf-1106, Controlling Fire ; Ht-1141, Preventing Fires in YourHome ;Mt-1142, Preventing Fires in Your School and Public Buildings ; M1-1108,Fire Safety ; Mf-1113, In Case of Fire.
Community Resources : Dallas Fire Department Fire Prevention Division,Local Fire Station.
Equipment : Portable Tape Recorders, Filmstrip Projectors, Record Players,Overhead Projectors, City Maps, Bulletin Boards, Display Tables, Transportnion.

TEACHER RESOURCES

Motion Pit tires : Jx-276, The Summer Children ; Jx-130, New Tools for Learn-ing; J-166,1.,'letin Boards ; Jx-156, Discovering Individual Differences ; Jx-269to Jx-273, How to Provide Personalized Education in a Public School, Parts I-V.Filmstrip Kits : Rj-105, Educational Objectives ; Rj-106, Perceived Purpose ;nj-107. Motivation in Teaching and Learning.
Filmstrips : Jf-101, SeriesTeaching with Visual Materials.
Tape Recordings : Tj-110, Language of the School and the Language of theChild ; Tj-115, Purposeful Questioning ; Bulletin 548, Sec. 4 and 8, Texas Schoolof the Air and Tapes, Texas Edut,,tion Agency.

BOOKS

Pj-114, Designing Instructional Visuals ; Pj-115, Instructional Display Boards.
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PROPOSED CONFIGURATION FOR A MULTICHANNEL, CLOSED-CIRCUIT TELEVISION SYSTEM
LINK'S() A CLUSTER OF ELEMENTARY SCHOOLS

8
This configuration for a multichannel, closed-circuit television system linking

a cluster of elementary schools envisions in each elementary school a "studio-
classroom," in which class activities could be televised, and four "monitor-
classrooms," in which pupils and their teachers could view activities being tele-
vised in studio classrooms at other schools in the cluster, and could participate
in those activities by means of "talk-back" facilities incorporated in the system.

The studio-classroom would be equipped with two monochrome (black-and-
white) television cameras. These would be mounted inconspicuously near the
ceiling, at locations permitting full coverage of the room, and would be remotely
controlled from a small adjacent room, in order to minimize the distracting effects
of the televising process.

A program originating in the studio-classroom at an elementary scshool would
be transmitted on a coaxial cable, of the type used in CATV systems, to the high
school associated with the cluster. At the high school the program would be
routed, by means of a switchboard, to another CATV-type coaxial cable leading
back to the originating school and to the other elementary schools in the cluster.
The high school's facilities would enable it to receive and redistribute a maxi-
min of four programs at any given time. Thus as many as four elementary
schools in the cluster could originate programs simultaneously, and each of these
programs would be distributed to all elementary schools in the cluster. The high
school's role would be limited to that of a switching center, although it could
be given a larger role at some future date if this should become desirable.

Each of the four monitor-classrooms in an elementary school would be equipped
with two large-screen television receivers. These would display the televised
program material coming from a distant studio-classroom via the switching center
at the cluster high school.

Each monitor-classroom would also be equipped with a "talk-back" micro-
phone, which would enable the pupils and teacher in the monitor-classroom to
talk to the pupils and teacher in the distant studio-classroom. Special provisions
in the circuitry would enable the pupils and teachers in other monitor-classrooms
receiving the same program to hear the talk-back conversation There would thus
he. in addition to the visual and aural links from the studio-classroom to each
monitor-classroom connected to it, an aural link Joining all of the monitor-
classrooms to the studio-classroom and to each other.

The cable system linking the clustered schools together would consist of three
cables. Two of these, one ,airying programs from studio-classroo: 3 in elementary
schools to the switching center in the high school and the other distributing pro-
grams from the switching center to monitor-classrooms in the elementary
schools, have already been referred to as being of the CATV type. The third
cable would be a multi-pair communication cable of the telephone type, and
would carry talk-back signals between elementary schools via the switching
center at the high school. The three cables would run concurrently, lashed to an
aerial "messenger" or sharing a conduit or trench in areas, if any, where under-
ground construction might be required. Amplifiers would be inserted at intervals
in the CATVtype cables, but would not be required in the telephone-type cable.

The number of elementary schools in a single cluster would range from 4 to 14.
The system serving a single cluster would be a relatively small and simple one,
involving a maximum of 14 studio-classrooms, 56 monitor-classrooms, one switch-
ing center, and approximately 19 miles of "cable plant." For the overall com-
plex of 17 clusters envisaged, there would be a total of approximately 130 studio-
classrooms, 520 monitor-classrooms, 17 switching centers, and appraimately
165 miles of cable plant.

The operating requirements imposed by the system design would not be severe,
and it should lie feasible to utilize students undergoing training in technical high
schools to man the studio control rooms in the elementary schools and the switch-
ing centers in the high schools. Maintenance requirements would be more strin-
gent, and would demand the employment of well-trained, full-time technicians.
Some of these would be stationed at a central maintenance facility equipped wit's
sophisticated test equipment. Others. with simpler test equipment, would wo..ek
out of selected high schools, performing on-site maintenance in one or more clus-
ters of elementary schools, and delivering equipment to the central facility for
more extensive repairs.
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ADVANTAGES OF SOCIAL EDUCATION BY CLOSED-CIRCUIT COMMUNICATION AND OTHER
AUDIO AND VIDEO MEDIUMS

Increased Inter-Cultural Involvement
Students would be interfacing with larger numbers of students from more

diverse cultures than is provided by a single class
Joint after- school activities would be stimulated.
The:* would be much sharing of cultural characteristics derived from disparate

traditions and ethnic customs.
Personal interaction %%fluid be provided through joint school activities, such

as joint field trips and lunch visits.
Ease of Adjustment to Desegregation

Students would become acquainted with children of a variety of ethnic groups
in a non-threatening environment, so that when personal contract is established,
friendship will have been formed already.
Preservation of the Neighborhood School While Still E ffeeting Desegregation

There would be : A saying of time lost in busing students; less expense than
total busing; after-school activities which are eliminated or hindered by busing ;
maintenance of an attendance level that is higher than in busing arrangements ;
parent participation in neighborhood PTA groups, which would be greatly re-
duced if parents had to travel across the city.
Improved Individualization of Teaching and Learning

Partnerships in learning between small groups in different schools would be
encouraged, thus making children naturally available to one another for help asneeded and for expanded activities.

Opportunities for children to share common interests, problems, and aspira-
tions would be enhanced.
Impetus for Team Teaching

The partnership arrangement would necessitate, and Ileace lead to increased
attainment of : The effective use of team contributions to large groups of stu-
dents; a concentration of resources in one classroom that can be shared with
others; Faualization of leadership roles, with each school taking a turn at being
the lead school ; Continuous interchange between members of a teaching team ;
Collaboration in the pursuit of common goals and objectives in diverse situations.
Improved Teacher Education

Broad and intensive personnel development would be facilitated became of
joint endeavors and derivation of needs.

There would be much opportunity for such teacher to observe other teachers
at work, thus enabling increased skills in working with various ethnic groups.

Increased responsibility on the part of the teachers for good planning and
teaching would be recognized.

There would be continual monitoring of classroom activities for evaluationand feedback.
Continuous interaction between faculties and central staff would necessarily

be obtained.
Increased Parental Involvement

Bilingual adult rducation would be facilitated because of the presence of facili-
ties and joint community endeavors.

Sharing parents as resource persons would be naturally invited in the inter-
community focus.

PTA meetings between several schools could be held around common concerns,
thus bringing about much adult acculturation.

Mr. BROOKS. The next witness is Mr. John Green, president of the
school board in Dallas; and following Mr. Green, w.; hope to hear from
Mr. Ben Clark.

At this time we will hear Mr. Green.
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STATEMENT OF JOHN PLATH GREEN, PRESIDENT, SCHOOL BOARD,
DALLAS, TEX.

Mr. GREEN. Mr. Chairman, I am appreciative of the committee in-
viting us to come up here and making our presentation to you. We are
deeply interested in the subject, as you can guess from hearing Dr.
Estes talk,

I had hoped that I could have put my .speech before his, because
when we planned it, I was to _give some basics that would lead to more
or less an introduction to Dr. Estes.

I want to tell you a little bit about my community. I think Mr. Mc-
Culloch will. understand some of the answers Dr. Estes gave you re-
garding the history of what we have down there.

You heard Dr. Estes say we feel that the very best thing that the
board of education can do is get a staff of educators together who will
guarantee to the community that each child, regardless of race, color,
or creed. will get a quality desegregated education for himself.

There is one other phrase or thought or idea I would like to add to
that, that I didn't hear this morning and haven't heard yet today.
That is, that we must, when we do it, do it with dignity to all the
children.

Now, let me tell you this 1971 court order was not our first one. Our
first one began in 1961 when I went on the board. In 1961, we were told
to get rid of the dual system. Thurgood Marshall was the attorney for
the plaintiffs in that cause that brought it about.

When the court gave us its final decision, the community of Dallas
got together, formed a committee of 14 people, seven blacks and seven
whites, in which we said, now, let us 1..^,ve some expertise in guiding us
through this transition.

As a result of it, this group advised and the people of Dallas carried
out, and we desegregated our hotels. We desegregated our eating
places. We desegregated our transportation equipment. We desegre-
gated everything that had any public overtone to it.

One of the reasons for that was to take the focus off of the Septem-
ber opening of schools so that the public would not have its wrath
vented on the schools, but they would already have these other areas
desegregated.

Do you follow me? We did this voluntarily. There was no court
order requiring us to do it. We are glad to do it. Instead of having
Little Rock at the time and other areas of controversy, Dallas was the
model, or it was held up as model, for getting rid of a dual system,
not with force but with love.

Now, for many years I was a law partner of Barefoot Sanders. I
am sure you know who Barefoot Sanders is. Barefoot Sanders in 1961
was U.S. district attorney for the northern district of Texas. I was on
the school board. Bobby fCennedy, the Attorney General of the United
States, sent down some people to investigate what was going on at
Dallas.

The investigators went over and talked with Barefoot and said,
"Barefoot, either we have got the biggest snow job we have ever had
in our lives, or this thing is working."
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And Barefoot was able to tell them it is working. There is no hypoc-
risy to it at all. We are trying to make it work. I tell you this to show
you the community spirit, how we try not to tell the kids the things
you were talking about awhile ago, Mr. McCulloch.

Now, let me go one step further to something else.
In 1968 we knew. before 1968 we knew, that we were going to have to

get a new school superintendent. We know what our problems are and
what we expected them to be. We are a large school district, and we
wanted to get the best qualified peL son to come in to be our superin-
tendent.

So we went to a wonderful friend of mine, Dean Askew at the Uni-
versity of Texas, and I asked Dean Askew how could we best assure
that we are going to get the finest superintendent and educator and
administrator for our school.

He said :
You do it this way : You get Stanford University. Harvard University. Uni-

versity of Chicago. Ohio State. University of Texasthere were seven of the
schoolsyou get them together, pay them on consultant basis to come together,
screen the various known candidates for superintendent of the Dallas Mice
of Education, and we will do all of the sere( wing of them and will deliver to you
the names of five people, anyone of whom we would recommend to you as topflight
school suprintendent for your city.

To my :nowledge. this has never been done hi-fore to find a super-
intendent in this manner. Dr. Estes headed the list. We interviewed
over five of them. and we settled and had unarimous vote to bring Dr.
Estes in here. He got his doctorate from Harvard University. Tie is
a great friend of Harold Hunt. Probably that was the reason we got
him, because Harold Hunt was on the committee representing Harvard
at this particular study we had. He was in the Office of Education as
Associate Commissioner of Education here in Washington, D.C. He
helped participate in the writing of the 1964 Civil Rights Act.

To me. had Dallas wanted to roll back the clock on segregation, on
integration. surely we would not have picked a person with the back-
ground of Dr. Estes, but we thought that he had the vision. that he
had the youth and background. to come in and take the leadership
for us at this particular time. We do not regret it one little bit.

Regarding compensatory education. over 10 percent of our entire
operating budget, which is in excess of $100 million, is in compensatory
education. the majority of which is not Federal funds. They are local
funds. We don't think that we can teach a little Mexican-American
child who comes into our first grade and he can't even speak English,
for us to teach him with an English-speaking teacher alone. We think
for us to try to do it is folly anyway.

But in addition to that. it hurts the dignity of the child. The little
child thinks something is wrong about him. He has learned his Spanish
at home. Yet it is ruled out at school. So instead. we put Spanish-
speaking or Anglo or Mexican teacher who will teach in Spanish with
English as a secondary, so that when he gets up to get his good firm
foundation, he will be much better able to keep with his processes.

I think one of the things that the Supreme Court has overlooked
and one of the things that the Congress and most of the people who
have meddled in education, is that they have overlooked this dignity
of the individual child. I :'an cite you instance aft,or instance in Dallas
where that dignity has been hurt.
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Socrates said that the teacher-pupil relationship is the first or is
essential to the learning process on the part of a child. So you can
have the best teacher in the world. You can have the best classroom in
the world. But unless that child is rightly motivated, he is log. So
that we must do everything we can to focus in on the child to try
to give him the dignity that he yearns for. Massive busing cheapens
the dignity of that particular child.

Another thing. The first grade is the most important. The first grade
is the most important grade in a child's educational life, because in
the first grade his attitudes toward the educational processes are
formed.

If he is put off, taken up out of his neighborhood and put into a
strange neighborhood, he starts off more behind than he was before.

I am sure you are acquainted with human relations commissions
that. we have in several cities and communities. Dallas has a human
relations commission operating through the city of Dallas. When some
of the high schools began to explode a bit, we noted Dr. Estes asked
this human relations commission task force to come in and make an
evaluation, because there were things that needed to be considered.

There was transportation. There was the court. The delay in bring-
ing a child in to trial. Now, this I quoted in my report to you that I
hope you do make a part of the record, because I am talking and try-
ing to get as fast, as I can'within my time.

Mr. BitooKs. Mr. Hungate has a question.
Mr. IIIINGATE. Mr. Green, I wanted to be sure that I understood

you. You said that massive busing tends to degrade the students?
Mr. GREEN. The children think so. We had a young black boy come

before the school board, and he said it is humiliating. He said, "I am
here before you because you make me bus." He said, "No, it is not
because you make me bus. That Federal court made me bus, but I
don't want to be bused." It is humiliating.

You will find this all over the system. When these kid3 are having
to be biased, the court ordered them out of the underprivileged sub-
economic "1,Pvel into suburbs where you have the highest economic level,
and the children see

Mr. HIJNOATE. Certainly we have a real problem here. But I wonder
how much of it is busing.

M; wife rode a bus 20 'rifles a day for 4 years in high school, and
I n.,Yer heard her complain. Is it something more than just busing?

Mr. GREEN. Your wife. 1 am sure, if you will ask her, she did it
voluntarily. No court ordered her to do it.

Mr. HurroATE. Of course, this "voluntarily" makes a difference
then?

Mr. GREF.N. Yes. I went to .Tudge Taylor myself, and I asked Judge
Taylor. and he said, the courts are not educated in the field of educa-
tion. They are not schooled in education. It seems to me it would be
very wise if we had a study made for what are the alternatives to bus-
ing that would be educationally sound. I went to the school board, and
Dr. Estes hired Stanford University, i. nd Stanford University brought
back a report that gave us 10 alternates to busing, any one they feel
was educationally sound.
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If you would like to have that, I am sure Dr. Estes would give you
the Stam!ord report which, Mr. McCulloch, is along the lines of ques-
tions you asked.

Mr. BROOKS. We would appreciate that.
Mr. GREEN. I wanted to mention this humiliation. It is humiliating.

I could give you some of the intimacies of his thought. The other one
was the word "cruel."

In July when this case was tried, the sociologist who testified as an
expert for plaintiffs, testified that busing is cruel; and it is massive
busing so far as, if only one child is bused, if he is the one who is bused,
the expert said it is cruel.

So, to me, busing is cruel. Busing is humiliating. To my mind, bus-
ing hurts or harms the personal image that a child has of himself,
and I think this destroys his motivation and increases the rate of drop-
out in the school.

I would ask that you consider favorably a constitutional amendment
that would correct this. Thank you.

Mr. BROOKS. Thank you very much. Any questions?
Mr. GREEN. Pardon me. We have some famous people from Texas.

You may not know who th7 are, but to me they are important.
Mr. Bnoons. We would be pleased to have you introduce the people

who came.
Mr. (Ruin *. We have Ike Harris, State senator. We have Bill Breck-

line. member of the State legislature. Jesse Price, who is a former city
councilman and who is candidate for Congress from one of the new
congressional districts. Mr. Roy' Orr is our new State Democratic
executive committee chairman. He is also one of the county commis-
sioners of Dallas. .

Those are people who are very much interested in this problem.
Mr. Bnoo Ks. We are glad to have you here. Mr. Green, your pre-

pared statement will be placed in the record at this point.

STATEMENT OF JOHN PLATE GREEN, ESQ., PRESIDENT OF THE BOARD OF EDUCATION,
DALLAS INDEPENDENT SCHOOL DISTRICT

Mr. Chairman and honorable menners of the committee. may I express my
thanks for the opportunity to appear before you today to express the collective
views of the citizens representing the Dallas Board of Education.

My name Is John Plath Green. I am president of the Board of Education of
the Dallas Independent School District in Dallas, Texas. I am now serving my
tenth year as a trustee, I am an attorney by trade, and have long been in-
terested in the civic affairsparticularly the educational affairsof Dallas.

No matter which side of the political or ideological fence one may happen to be
on. all sides agree upon one key issue: the importance of good schools to the com-
munity.

After all, America was the first nation on earth to base its hope on the general
intelligence of its people.

The dream of most Americans sin^e Revolutionary times has been: "To give
my children the best possible education, so that they might enjoy the good
things in life."

The premise is a valid onethat a good education is the principal avenue by
which a citizen, regardless of his background, may achieve economic success in
life. Further, that without enlightened citizens, no community or nation may long
survive.

We are now witnessing a national erosion of the foundations upon which our
American educational system was built : control at the community level. And, as
the cracks in this foundation widen, the differences between our people appear
to grow more intense. Some cities perhaps have already reached the point of no
return. We are grateful that Dallas has not.
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Our economy is still strong. Our social growth continues to accelerate. And
although we have seen pockets of polarization develop. the community as a wholeis stil poised to achieve its finest hour. If we can maintain the integrity of our
educational system, through continued local control, I have no doubt that ourcommunity and its citizenry will yet achieve our common goals : A better educa-tion, and a better life for all.

In opening. let me remark that Dallas has never had any special advantages
either natural resources or geography to stamp it with the mark of destiny.
From its beginning, Dallas' major resource has been its people. And its develop-
ment into a metropolis of one and a half million people has been due only tothe resourcefulness and cooperation among its first settlers and handed on fromgeneration to generation.

Our belief that the people of Dallas can make things happen has paid consistent
dividends. We have helped Dallas to become a vital center for trade, transporta-
tion, culture and education. And every single advantage gained we have madethe springboard for other, more ambitious efforts. One of Dallas' most important
assets has always been a highly diversified economy. No segment of industry
dominates this economy as is men in tether cities such as Wilmington. Delaware,
or Flint, Michigan. And this widely based stability, achieved by not having too
many eggs in one bashec, is reflected in one of the most sustained growth recordsof any major rn;:cropolitan center.

But Dallas has also benefited throughout its history from a continuous infusion
of new citizens of diverse origin and cultures. Because it developed as a meltingpot, Dallas is neither typically southern or smith-western but is distinctively
metropolitan in its outlook. But in the process of blending traditions and culturesfrom other parts of America. the community has still ret !ned a strong spirit ofunity which is perhaps its chief heritage from its own frontier origin. At present,and greatly as a result of this community attitude, in recent years a number ofmajor corporate relocations have stimulated Dallas' growth and added to thebreadth of community attitudes.

In 1970 Dun & Bradstreet's Million Dollar Directory listed 619 Dallas-basedcompanies with assets of a million dollars or more, a total exceeded only by
New York. Chicago and Los Angeles. 319 of Fortune's Top 500 corporations haveoffices, distributions centers and factories in Dallas. But Dallas' appetite foreconomic growth has never obscured concern for the quality of life in the
community. That same tradition which has played such an important part inachieving a succession of difficult goals affecting economic development has beenrepeatedly directed toward building the community's educational, cultural andspiritual resources.

With the encouragement and support of our business community, there hasbeen a growing spirit of innovation among Dallas educators. We have intensified
our efforts to achieve high levels of excellence at all levels of the educationalsystem and for all classes and individuals therein.

Today, the Dallas Independent School District is operating one of the most
remarkable educational facilities in the countrya model program made possible
only through the financia, support and cooperation of the entire Dallas business
community. We call it Skylinea 20 million dollar facility which offers programsof study beyond the conventional curriculum, especially in th! areas of science,arts, technology, and industry. The curriculum ranges from aviation and elec-
tronics to optics and television. It is the largest secondarj facility in the nationwith 4,000 day students and another 4,000 night students Our advisory roster
includes names such as RCA, Thiokol, Philco-Ford, Atlantic Richfield and in
each particular career field Skyline is guided by outstanding leaders whose re-
sponsibilities include constant review of the curriculum. counseling and place-
ment help, on-the-job training, and coordination with the business community.
I am telling you all this to emphasize the fact that there is a positive attitude
on the part of all Dallas to provide solutions to the problems in education thatconfront us.

I have not yet spoken of race relations in Dallas. In 1;,17. vetv shortly after
the first disruptions in Little Rock, the black and white eiic 1 ders of Dallasformed a group known as The Committee of Fourteen. Br!' ly, it was composed
of seven whites and seven Negroes dedicated to workintogetner to begin a
harmonious move into desegregation. From the beginning .>ur Dallas citizens
have faced the prospect of integration and seized the initiative of their ownaccord.

Calmly and without furor we desegregated our public facilities, our transporta-
tion, amusement areas and schoolsand we did it all with commendable grace.

80-440-72--pt. 2-24
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We have had no race riots. No fire bombings. No vicious confrontationsand noviolence.
Now, I am not saying for one minute that we have not hadour share of racially

inspired incidents. We have had picketing, but nothing on the scale of Jackson.
We have had boycotts, but nothing to remotely compare with Birmingham. We
have had no Wattsno Harlem. No bus burnings, even now. What troubles we
have had, the black and the white community have faced shoulder to shoulder
through the due process of the law. To the extent that we have made progress,
we have done so through fierce and faithful effort. Courageous men and women
have spent months and years of effort, endurance and frustration in pursuit of
the highest order of unity for each and every person who lives and works in
Dallas.

But, all of this effort, all of this climate of support, will be in vain if we find
ourselves on the disastrous path so many others have followed. No matter what
steps we take to improve the quality of education for all our children, a massive,
compulsory busing operation is not the solution. You have seen in your own city
of Washington the horrendous results. In Atlanta, when desegregation began 13
years ago, the school system was 70 percent white and 30 percent black. Today,
it is 70 percent black and 30 percent white. During the 1970-71 school year, the
district lost 7,000 white school children and gained 1,000 blacks. The St. Louis
school district has gone from 78 percent white to 03 percent Negro, and the same
observation applies in varying degrees to just about every other city with 40
percent Cr more of Negro children in its schools.

White flight is not a demagogy's flight of fancyit is a viable and very real
threat to the ends we have so vigoroi sly tried to pursue.

In February of this year, Dr. Nolan Estes, General Supetintendent of the
Dallas Independent School District, who just appeared before you, became con-
cerned over an apparent and very visible increase in polarization within our
communities. He turned to the Greater Dallas Community Relations Commission,
asking for their help in uncovering the true state of affairs. The Commission is
a private agency. chartered as a Texas nonprofit corporation and funded by gifts
from charitable foundations. It is not a governmental agency and has no legal
authority. It can neither suopena witnesses nor compel testimony. It can take no
legal action. Yet its members who are broadly representative of all racial, reli-
gious, ethnic, social, economic, and geographic sectors of the community, are
committed to use their collective and individual influence to create a mort whole-
some moral climate in Dallas.

In response to the request by Dr. Estes, the Commission agreed to undertake
a study of the problems of the Dallas Independent School District and the com-
munity as a whole were facing. To do this it created a special task 1..rce corn-
posed of twenty-one members comprising whites, blacks and chicanos

Based on its investigations, the conclusion the Commission reached is as fol-
lows. and I quote from the Report of the Commission: "* * that within our
community the relationship between blacks and Anglos is deteriorating rapidly.
It seems quite clear that Anglos are growing more fearful of blacks and blacks
are growing more distrustful and resentful of Anglos. Out of this climate of dis-
trust. fear, and hostility, and possibily because of a vacuum of positive leader-
ship, segments within both the Anglo and black communities are too quick to
apply racial overtones to any situation or incident. Rumors are accepted as tact
and without substantiation. Generalizations are drawn from the most isol ited
incidents. If this situation continues, our community is building a oonfire of
Inevitable social conflagration. This deterioration of relations between the races
is reflected in. but not caused by. those public schools now in the throes of racial
integration for the first time on any significant scale. Unless the whole community
recognizes the seriousness of this deterioration and mobilizes its total resources
toward slowing its advance and reversing its trend, we shall soon have two
separate. hostile communitiesone white, one black."

It has been privately expressed to us by one member of the Commission that
the whole experience of busing in Dallas Pas effectively set our race relations
back ten years.

And there. gentlemen, is where we stand today.
We do not come before you reiterating the old cry of separate but equal. But

we do say that the results so optimistically predicted have certainly not been
attained even h. a school district with no history of racial disharmony and a
sarong goodwill to comply. Quite the opposite. We appeal to you instead to allow
us to develop some rational alternatives for the current national crisis in the
schools through the kind of leadership that can be provided only by the schools
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themselves. For only the school district knows what is educationally sound, what
is administratively feasible, and what is economically possible.

What was begunin all good faithto bring us together, is now inexorably
driving us apart. Before it is too late, let us begin to thinknot politicallybut
in terms (2 whether our schools are being allowed to do what they are intended
to doeducate our children.

Compulsory busing because of the color of a child's skin is cruel, humiliating,
and is educationally umound. We oppose it. If a constitutional amendment is
the only way to stop it, so be it.

Mr. BROOKS. Now we would like to recognize Congressman Teague
to introduce, our next witness, Mr. Clark.

We are delighted to have you introduce him.

STATEMENT OF HON. OLIN E. TEAGUE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Mr. TEAGUE. Ben is a good old American, a good Texan, a friend
that I am proud to call a friend.

Ben has a lot of good old common horsesense, and has taken a big
interest in this subject and done a great job. I haven't read his state-
ment but I know it will be a good one.

While I am talking, Jack, I would like to say to this group here how
much I appreciate this committee having stayed here hour after hour
and listening to testimony on this very important subject. We
appreciate it.

Mr. BROOKS. We are always glad to hear from you, Congressman.
Mr. Clark, you may proceed.

STATEMENT OF BEN CLARK, GENERAL CHAIRMAN, COUNCIL OF
CITIZENS FOR NEIGHBORHOOD SCHOOLS, DALLAS, TEX.

Mr. CLARK. Thank you, Mr. Chairman and members of the Judi-
ciary Committee. Congressman McCulloch had asked earlier as to
some of the citizens' views and I would like to elaborate a little bit
here.

The citizens really feel that if we define quality education in Dallas
or through our 'ration to its highest excellent point, what have we
accomplished if we have destroyed the learning environment within
the classrooms. Really what I am saying is the excess baggage of social
progress and desegregation of the school can't, be totally carried upon
the narrow shoulders of our children and we need to put it back in
the adult world, put a little more support on our square shoulders
than on our children.

I appear before you at the invitation of the committee to present
the citizens of Dallas opinions regarding the forced busing of
American schoolchildren to achieve racial balance.

By way of preface to my remarks on this grave issue, let me pro-
vide you with some background information on the Citizens for
Neighborhood Schools Organization.

First, let me say that this organization is not opposed to quality edu-
cation for all students. We are, however, opposed to forced busing to
achieve racial balance and have searched vigorously for reasonable
alternatives to this obviously unworkable plan.

The Citizens for Neighborhood Schools was organized to present
the people's point of view to the courts. The organization is presently
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managed by a multiracial executive committee elected by the people
of the community to represent the high school of their area. This
committee represents all the Dallas area.

This organization has always worked in compliance with the law ;
exercising all legal means available to bring out a judicial solution
to the forced busing problem.

In addition to the court actions, this group has, within a 10 day
period, obtained over 200,000 signatures on petitions and letters sup-
porting neighborhood schools and oppsing forced busing.

Mr. Mimics. Mr. Clink, what was the date of your organization?
Mr. CLARK. We are trying to catch the horse after it was out of the

race in July and August of 1971 last year, sir.
These 200,000 signatures were sent with a letter from U.S. Senator

John Tower to the personal attention of President Nixon at the White
House. In addition to the trip to Washington during which these
petitions were delivered. members of this organization have made
five additional trips and delivered another 135,000 petitions and per-
sonal handwritten letters.

My point in mentioning all of this, is to put the feelings of the
people of Dallas into the proper perspective of disillusionment and
disappointment with the approaches taken thus far and to mention
the animosity caused by the courts' rulings.

We feel that the courts have gone beyond any powers given them
in existing civil rights legislation and that any future legislation
forbidding forced busing to achieve racial balance would simply be
overturned by the courts. How can the citizens believe anything else ?
The Civil Rights Act of 196-1 states :

P ovided that nothing herein shall empower any official or court of theUnit d States to issue any order seeking to achieve a racial balance in any
school by requiring the transportation of pupils or students from one school
to another or one school district to another in order to achieve such racial
balance, or otherwise enlarge the existing -power of the court to insure com-pliance with constitutional standards.

Mr. Por,H. Mr. Chairman, if I may inquire?
Mr. BROOKS. Yes, Counsel.
Mr. POLK. What in the language that you have quoted woul,', pro-

hibit busing?
Mr. CLARK. I am afraid I am not technical on the courts and the

laws. May I r yfer this to the attorney, Mr. Green?
Mr. GREEN. I didn't get your question. What do you mean, sir?
Mr. POLK. The witness read some language from title IV of the

1961 Civil Rights Act in order to indicate that the language would
prohibit busing.

Mr. GREEN. It is my understanding, and I am not going to pass
the buck to him. but Dr. Estes was there when it was written and that
was intended to eliminate forced busing.

Mr. POLK. But that language was not written
Mr. GREEN. The Supreme Court in the Swann case says that it would

not impinge upon, as I understand Chief Justice Burger's opinion, that
would not impinge upon the equitable jurisdiction of the Supreme
Court, this congressional language.

Mr. POLK. I don't believe he said that in the Swann decision. I
thi:.k he did refer to the question of impinging on remedial powers
in the North Carolina case, decided the same day.
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Mr. CLARK. Yet the courts have ordered forced busing.
Compatible with this feeling, is the strong support we wish to give

this constitutional amendment.
According to a recent Gallup poll, the majority of people in Dallas,and in the country, oppose the forced busing of American school-

children simply to achieve a racial balance.
To bring the problem to a point of very sharp focus, let us consider

the problem of Dallas specifically.
Dallas is the eighth largest city in the United States. The forcedbusing of Dallas schoolchildren represents the first time the courts

have ordered this action in a school district of our size. Dallas is the
hub of the Southwest and consequently what is ultimately resolved
regarding the busing issue in Dallas would undoubtedly provide a
guidepost for the rest of the United States.

With these possible alternatives, with the mechanism in Dallas wecan come up with a possible first step toward a national policy.
The destiny of Dallas is the destiny of the country. To turn the

analogy around, and provide an even better insight into the problem,
one must consider the Oak Cliff section of Dallas. Oak Cliff is the
section of Dallas in which I live.

Oak Cliff is a community of 350,000 which comprises 35 percent
of the Dallas population. Fifty-five percent of the city's black popula-
tion Eva in Oak Cliff and 64 percent of the homes owned by blacks in
the city are in Oak Cliff.

Much work has been done in Oak Cliff to achieve the level of com-
munity education and social responsibility necessary to make this a
successfully integrated area.

The effect forced busing has on the people of Oak Cliff will surely
be mirrored and magnified by the people of Dallas and the country
as a whole. Massive busing plans, such as those proposed by TEDTAC,
would serve only to make this major problem one of unimaginable
proportions. The effect busing has had in Oak Cliff can be stated very
simplyit has not provided what it was designed to, namely quality
education for all students regardless of color.

The students and parents have tried to arduously, with all good
conscience, to comply with the Court's ruling. It has not worked. You
may ask why not? After all this theory seemed very reasonable on
paper, that is, provide a valid mathematical proportion of each ethnic
group at each facility and a good balance would result. The fallacy inthis theory, of course, is the very incomplete definition of quality
education.

A complete quality education system really has two integral parts.
One in the classroom and one outside the classroombecause the edu-
cation of our children involves more than just the academics found
in class, it also involves all of the outside activities offered in schoolwhich help mold our children into responsible productive members
of our society.

All of our childrenblack, brown, and whiteneed high quality
education and they need it now. They need better facilities. schools
which create a learning environment, and improved teaching
techniques.

Our children need sports activities and school clubs to make them
complete individuals. What they don't need is forced busing which de-
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stroys the total education system by taking them outof their neighbor-
hoods, out of their cultural environments, and out of their natural
learning environment.

Mr. ZELENKO. What do you mean by natural learning environment?
Mr. CLARK. We find through many of the complaints that we have

received in Dallas, like children that are being bused out of their neigh-
borhood, what they consider their' heritage, into the classroom, once
they are called on a discipline matter on anything that is a little dif-
ferent from the way they conducted themselves, they feel they are being
discriminated against.

It is really a misunderstanding as to either group as to what dis-
cipline should be and what cultUre and heritage is.

Mr. ZELENKO. One of the points you make in your statement is that
extra-curricular activities are eliminated because of a busing program.
Would your objection to pupil assignment transportation for
desegregation be reduced if there were provision for busing for
extra-curricular activities?

There are many districts which have adopted busing programs and
provide transportation for extra-curricular activities.

Mr. CLARK. I think the citizens of Dallas would be more happy if
assignment would be a schedule so that it is not a continuing entire year
in and year out operation, and they need the roots of the neighborhood,
and then to answer your question, an extended time period within a
day or maybe within a week.

Mr. ZELENKO. The reason I ask that is because Pontiac, Mich., which
is a school district smaller than Dallas and which has undergone deseg-
regation, apparently is providing bus transportation for students for
extra-curricular activities, not only sports activity but non - sportsactiv-
ities as well.

Mr. CLARK. This is one of the areas that people of Dallas probably
would be favorable to if they could do it by choice and I think they
would be in favor of exceptional education and sports, especially some
of the sports such as swimming.

Mr. ZELENKO. If there were buses available to assure students a con-
tinuation of their extra-curricular activity, do you think that would
diminish some of the objection now being expressed to the busing of
pupils?

Mr. CLARK. I think students would feel as long as they can go and
participate in these and not be forced to participate in the activity no
matter where they are, that attitude ,vould reflect favorable conditions.
But if they are going to be forced to participate, it is not going to
work.

Mr. ZELENKO. Thank you.
Mr. CLARK. Busing places the children into a situation which dis-

tracts them, makes them feel insecure by eliminating a very real part
of their world, and makes it impossible for them to take part in after-
school activities. This distorts their personal development.

Forced busing attacks both the classroom and nonclassroom aspects
of education and destroys them both, rather than providing quality
education for all students. In essence, forced busing guarantees that
no student will have the opportunity to obtain a quality education and
generally causes social attitudes to revert to a preintegration viewpoint.

Forced busing, then, is obviously not. the tool to provide quality edu-
cation to all students. But that is not all.
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In addition to destroying our children's opportunity for quality
education, busing creates sonic new grave problems of its own. These
include people who are incensed at the idea of their children being used
as guinea pigs in a socioeconomic experiment that, from all indications,
seems doomed to failure. These feelings breed a lack of support for our
public schools which adds to, rather than solves, the problem.

All of the evils that have accompanied forced busing elsewhere are
trying to seep into Dallas. There are, as I am sure you are aware, a long
list of maladies inciuding such things as "white flight," resegregation,
student suspensions, and on and on.

To lend credence to the fact that this cancer is growing in Dallas, I
have included in appendix form :

One, a statement from the Oak Cliff Chamber of Commerce which
states in part :

Forcing a student to attend a particular school because he is of a specific racewill only aid in resegregating an Integrated area of Dallas . , , The economic
catastrophe which follows resegregation is well known to business

Two, in a statement from a concerned mother that is typical of the
current mood in Dallas.

Mr. Chairman, may I ask one other request. We are trying to convey
the citizens' feeling here and I think the concerned mothers are the
ones that really have a feeling about their children. This woman that
we have her testimony included here, whose name is Joyce DeHaven
is here today and I would not want to take a lot of time ana I am closing
now. But would it be possible if we listen to 3-minute testimony of hers
just as an average concerned mother about her children on the forced
busing issue. May I ask that, Mr. Chairman?

Mr. BROOKS. t think if the lady is here and won't take but 3 or
4 minutes, we can accommodate you.

Go ahead and conclude.
Mr. CLARK. Three, a group of sworn statements from a cross section

of homeowners in Dallas County stating that they would sell their
homes and move to avoid the forced busing of their children which defi-
nitely makes the prospect of "white flight" an imminent reality.

summarize, busing deprives our children of the right to quality
e ucation and is creating very real problems in areas where none
existed before. The American people are opposed to busing. What bus-
ing does is to provide a numerically even distribution of ethnic groups
to learning facilities, but it destroys quality education al- the same
time,.

The C onstitution guarantees the right of every citizen to life,
liberty and the pursuit or happiness. Forced busing has been shown
to be in direct violation of our Constitution. by denying freedom of
choice.

Gentlemen, only a constitutional amendment will insure this free-
dom of choice and thus provide all children their inherent right to
quality education.

Our social problems will not be solved by the forced busing of our
children, but by parents. We must take this burden from the narrow
shoulders of our children and place it squarely on our own broad
backs.

Gentlemen, I urge you as a concerned parent and citizen to bring
House Joint Resolution 620 out of this committee and to the floor of
the House for a vote.
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Thank you very much.
(The appendixes referred to follow:)

APPENDIXES
(1) Oak Cliff Chamber of Commerce Statement.
(2) Statement of (Joyce DeHaven) Concerned Mother of Dallas.'
(3) Random Survey of a Cross Section of Dallas County Homeowners on

Implementation of Massive Forced Busing'

OAK CLIFF CHAMBER OF COMMERCE

POSITION ON THE FORCED ASSIGNMENT OF SCHOOL CHILDREN

The Oak Cliff Chamber of Commerce of Dallas, Texas supports the effortsof Superintendent of Schools of the Dallas Independent School District andJohn Plath Green, President of the Dallas Independent School District to begiven before the House Judiciary Committee on March 15, 1972,
Oak Cliff, a community of 350,000 people, an integral part of the City of

Dallas comprises 35% of the population of the city. Fifty -five percent of the
black population lives in Oak Cliff and 64% of the homes owned by blacks inthe city are in Oak Cliff.

Oak Cliff is achieving integrated neighborhoods. Forcing a student to attend
a particular school because he is of a specific race will only aid in resegregatingan integrated area of Dallas. Further, the economic catastrophe which follows
resegregation is well known to business and Industrial leaders throughout theUnited States.

The Oak Cliff Chamber of Commerce believes in quality education for all
people. However, such an education can only take place in an atmosphere whichallows individuals a chance to grow without disruption and unnecessarypressures.

It is the position of the Oak Cliff Chamber of Commerce that forced assign-ment of school children is counter productive to quality education for all of
our children, not just in Oak Cliff, but the whole Dallas Area School System.

CARTE E. WELCH, President.
BILL McCALrs,'

Executive Vice President.
Mr. IlitooKs. Mr. Clark, we appreciate your testimony.
Congressman Hungate.
Mr. HIINGATE. Mr. Clark. I feel I must take issu3 with one thing

you say, that the hub of Texas is in Dallas.
My son lives in Fort Worth. Could we agree that the hub is near

Love Field.
Mr. CLARK. I think Dallas and Fort Worth have grown to the

point that they are overlapping so much it is hard to decide where
the hub is.

Mr. HuNovrE. Thank you.
Mr. McCumocn. Mr. Chairman. may I ask a question?
Mr. BROOKS. Mr. McCulloch.
Mr. ItIcetn,Loar. May I inquire how old you are ?
Mr. CLARK. Yes, sir; I am 33.
Mr. Mcern,Locrt. How many children do you have?
Mr. CLARK. Two, sir. One will be 3 this April and the other child

will be 6 in MO. I have one boy and one girl.
Mr. McCtn,LocH. Is the youngster approaching 6 years of age in

kindergarten or in the first grade of school?
Mr. CLARK. Not at this time, sir.
Mr. McCumocx. What is your occupation?

I Mrs. nellaven's statement appears at p. 055.
2 Signature sheets are retained in committee tiles.
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Mr. CLARK. Well, sir, I work for Electronic Systems.
Mr. McCumecii. Have you a plan whereby we might bring quality

education to all children?
Mr. CLARK. Yes, sir, as a committee and working with citizens of

Dallas we have worked on various proposals. We felt that, being my
expertise is not as an educator, we have ,aiven most of these to our
administration and to the school board and hopefully they can deter-
mine themselves if they are educationally sound.

I think some of these points have been brought out briefly in Dr
Estes' alternatives.

Mr. McCuuocH. I am pleased by your efforts. We are struggling
with answering this question in a way that satisfies not only you but
tens or hundreds of thousands of other parents in America.

I am interested, in the first instance, in seeing that all our children
get a quality education in accordance with the best traditions of Amer-
ica. We are glad to hear you say these things.

Mr. CLARK. Yes, sir, that is why I feel Dallas can be a turning point
toward a mechanism that may lead to a policy that will suffice.

Mr. McCumocu. Our representative system and our Federal system
have made it possible for one jurisdiction to instruct others. This is per-
haps the most difficult problem that we have experienced. We are glad
you are here.

Mr. CLARY.. Thank you, sir.
Mr. Bitooxs. Thank you, Mr. Clark.
Congressman McClory.
Mr. MceLony. I would like to 'mike a few comments and then ask

one or two questions if I may.
I want to observe that you come under very good auspices when

you come under the auspices of the gentleman from Texas, Mr. Teague,
the very able Chairman of the Veterans' Affairs Committee in the
House of Representatives.

Mr. CLARK. We also think very highly of Congressman Teague.
Mr. MCCLORY. I am interested in your organization, Mr. Clark. I

would like to know what kind of a constituency it represents. Do you
have any figures on the number of members you have? Is it representa-
tive of blacks and whites? Does it include Mexican-Americans or
Spanish-speaking people ?

How generally held is this position that you are stating?
Mr. CLARK. The organizational structure, this is a question of the

Citizens of Neighborhood Schools. The first trip to Washington we
caine as a delegation of five with two attorneys, myself, Paco, who is
a Mexican-American, and Rev. Jarrell from South Oak Cliff High
School. who is a supporting teacher and minister in the area.

These people are members and active people working on this
committee.

Reverend Jarrell is of the black community and is a Negro.
To answer your question as to the number of people that belong to

our organization, we have a very hard time defining our membership
because we have never asked, only on given programs within the Citi-
zens for Neighborhood Schools. fora membership and we are very
cautious of getting a list of people's 'm iles because we are nonpartisan.

We are nonprofitmaking and ue would rather not have a list that
would be accessible to any political ramifications.
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Mr. McCLora. Do you feel that your organization is representative
of the views of blacks and whites and Mexican-Americans ?

Mr. CL. nx. Yes, sir; we had worked with these communities. As a
matter of fact, the Gallup poll taken in Dallas on forced busing issues,
white was 9 to 1, and the Negro community was over 50 percent
against forced busing.

Mr. McCLorcr. Thank you.
Mr. BROOKS. Would you introduce the lady ?
Mr. CLARK. This is Joyce DeHaven, Mr. Chairman. She lives in the

North Dallas area of our city.

STATEMENT OF MRS. JOYCE DeHAVEN, NORTH DALLAS, TEL

Mrs. DEHAVEN. Mr. Chairman and members of the committee, I
thank you for letting me give my statement.

Mr. linooxs. It is irregular procedure but we are present and we
will hear you now.

Mrs. DEHAVEN. It is very short and I hope to the point.
I am here because I am a very concerned mother., I am concerned

because I have four children and I want the best possible education
for these children. I am tired of all the strife, tension, and the violence
that exists in Dallas today. I want my children to have the best possible
education in an atmosphere of cooperation and understanding.

Discipline is something you cannot teach nor can you teach re-
sponsibility nor can you teach integration in an atmosphere of violence
and tension 3.7hich exists in the public schools today.

Since our courts have ordered racial mixing by busing, tension and
violence permeate the atmosphere of our sclools in Dallas today. Since
September when Dallas started forced bn.,ing because someone felt
we needed this racial balance in the public schools, the quality of educa-
tion has gone from mediocre to practically impossible. The grade
standards have been lowered not only for learning but for extracur-
ricular activities. In other words, if you want to try out for cheer-
leader or try out for something like this. the sta 'dards have been
lowered, and if you have gotten a "C" last year, you probably will get
a "B" this year.

Whole grades have been moved from one building to another be-
muse. of court orders and teachers have been changed after 2 or 3 weeks
of school to achieve a color balance. These things are happening to
blacks and to whites and to Mexican-Americans.

Some teachers in my two daughters' junior high school classes have
taken the entire class period to explain to children what to do in case
of a riot.

Classes have been completely disrupted many time while the teacher
tries to discipline a student instead of the teacher teaching the con rse.

Busing just to achieve a racial balance in a community should not
he the sole responsibility of the public schools in this country. It is
fntile to force people to come together with tensions and animosities
-under the false assumption that they will learn better.

You cannot force a child to learn. He does not. learn by osmosis. He
must he taught in an atmosphere of cooperation. And thisschool year
has been chaotic, disruptive, tension- filled, and even violent. The miu-
ea' ion of the students has been more on self-preservation and tactics.
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The students of Dallas have for all practical purposes missed this
year in their lives. They have been moved to black or white schools
and the quality of education has dropped as a result of forced busing.

Teachers are moved to get a perfect racial balance regardless of their
qualifications. Tensions are created because of a student who is forced
into an unfamiliar surrounding, and violence results from these
tensions.

Discipline problems arise because teachers are afraid to discipline.
I would like to ask this committee how they can assure all of the

mothers, black, white, and Mexican-American, that their children will
develop into mature, socially well-adjusted adults who can control the
destiny of this country and obviously forced busing is not the answer.

Mr. Timms. Thank you.
I will ask you one question.

noted that you stated in the middle of your second to last para-
graph "students have for all practical purposes missed this year in
their fives. They have been moved to black or white schools and the
quality of education has dropped as a result of forced busing."

Do I take it. that you feel there are schools which are segregated in
your mind as black schools and others as white schools?

Mrs. DnH.tvEN. As Dr. Estes pointed out, there are areas in Dallas,
because of housing patterns and because of changing patterns, you
would term more black and more white, than you would both.

Mr., 13troolcs. Any questions, gentlemen?
I want to say we thank you very much, Mrs. DeHaven, for coming

here. We enjoyed your testimony.
Mr. TE.tou.E. May I ask the people from Dallas who have not been

introduced to stand?
Mr. Bnooxs. Please do so.
Mr. TEACaTE. I will tell the committee a large groun of them left

Dallas last night at midnight and arrived at the Rayburn Building
at. 9 o'clock this morning.

Mr. Bnoons. We are delighted to have you here. We hope it has been
a fruitful and successful day for you.

Thank you.
Mr. Bnooxs. I will include in the record the fallowing communica-

tions; .1 statement, of Hon. William L. Dickinson, a U.S. Representa-
tive in Congress from the State of Alabama.

A statement, of Hon. Zonis Frey. Jr.. a 'U.S. Representative in Con-
gress from the State of Florida.

A statement of the Philadelphia rrban Coalition, Education Task
Force.

Letter to Chairman Celler from Mrs. Barbara Soltis, executive
secretary. Parents Rights Organization, Parma. Ohio, dated March 8,
1972.

Letter to Chairman Celler from R. Lee Davis. Nashville. Tenn.,
dated March 8. 1972, enclosing his letter to the editor of the Nashville
Banner of March 8.

Letter to Chairman Celler from Jean Fair. President. the Na-
tional Connell for the Social Studies, Washington. D.C.. dated
Marsh 10, 1972.

Letter to Chairman Celler from Judson Bemis, Minneapolis. Minn.,
dated March 7,1972.
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Statenient of the American Baptist Board of Education and Publica-
tion and the American Baptist Home Mission Societies.

Statement of Council of Chief State School Officers.
Statement of Mrs. Kay Copeland on behalf of the Citizens for

Neighborhood Schools of Dallas.
Statements of Mrs. Jeanette Guest, on behalf of Citizens for Neigh-

borhood Schools.
(The correspondence and statements referred to follow:)

STATEMENT OF HON. WM. L. DICKINSON, A U.S. REPRESENTATIVE IN CONGRESS
- FROM THE STATE OF ALABAMA

Mr. Chairman, it Is a privilege to come before your committee in support of
legislation to prohibit the forced busing of school children. Two years ago last
month. I led a special order on the floor of the House of Representatives to present
the Sottth's position on busing to the members of the House. At that time. I
predicted this problem would inevitably spread throughout this country, and I
believe my predictions have proven true. Now it seems that the hue and cry
against busing has grownand bepefully now that the rest of the nation is
suffering we will see some concrete result to stop this arbitrary and artificial
requirement that various schools come up to a certain percentage of racial en-
rollment. totally disregarding the neighborhood school concept.

I am unalterably opposed, and always will be, to busing school children away
from their homes and away from their normal schools. sometimes as much as 10
or 15 miles. to schools where they are strangers and where they are out of their
natural habitatschools which they do not wish to attend. Mr. Chairman. I refer
to both blank and white stir dents who want to go to their neighborhood schools
and who want to stay with their families and friends. These students do not
want to be bused.

It is not my intention to dehnte the merits. or not. of integration ac opposed to
segregation. We recognize what is the law of the land. but it is my contention
that some bureaucrats in the Federal government, while they might recognize
what is the law of the land. choose to ignore the law of the land.

I contend that timing to achieve integration is contrary to laws already on
the statute book,.. Title IV of the 1904 Civil Rights Act states: "Desegreention
does not mean assignment of students to schools in order to overcome racial
imbalance and nothing in the title shall anthorize a court or any official to order
the transportation of students from one school district to another in order to
achieve racial balance." In succeeding years. the Court has invented the arti-
ficial distinction between "de facto" and "de jure" segregation, and claimed that
language in the Civil Rights Act which forbade the assignment of students to
public schools in order to overcome racial imbalance referred only to "de facto"
segregation. In point of fact. the intention of Congress in including this lan-
guage was exactly the opposite of the Court's interpretation. Without question,
the Courts have flagrantly distorted the legislative intent.

The Supreme Court in its 1954 decision ruled that students have a right to
quality education regardless of race. creed, or color. Now the courts seem to
say that regardless of your race, creed, or color, quality education is onta
goal of the past.

It has been the custom for generations for the public schools to he the center
or focal point of the community. When one moves into a new neighbnrhond. the
first consideration is the proximity of the neighhorhood school and the qtrility
of the education that is offered. At least, that used to he the prime considera-
tion. Today one has to determine whether or not busing will play a part of their
child's daily routine.

Forced busing not only has a detrimental effect on children who are taken
from their familiar environment where they have established good friends, but
it is most expensive to maintain a massive bugle.: svtom. Efincation cost,: are
rising fast enough. so why should toe accelerate those costs by instituting and
maintaining taasive forced busing systems that the parents and children do
not want in the first place?

.1s parents. we are concerned rbout our children's education. We want the hest
education available for them. hut, at the same time, we want our right under
the Constitutionfreedom of choicethe law of the land, Under the forced
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busing system, if a child chooses to go to a school two blocks from his home,he may be denied that right and be bused 20 miles to another school. We must
secure for all the citizens of the United States their inalienable rightfreedomof choice. Forced busing is not the answer.

Nothing could be fairer than freedom of choice, for it is the freedom of every
school child and public school teacher (or other public employee), black or white,to choose the school (or job) of his or her choice. The government should nothave the power to compel one to attend a distant school purely for sociological
reasons. Isn't it about time we started concentrating on educating children wherethey are?

I am sure, Mr, Chairman, that my many colleagues who have appeared be-fore this committee to testifby in favor of anti-busing legislation have ablystated the case for these hills and. therefore, I will not take any more of yourtime. I will only offer my sincere hope that the conclusion of these hearings will
bring legislation to the floor of the House of Representatives proposing an amend-
ment to the Constitution to end arbitrary forced assignment to schools or jobsbecause of race, creed, or color.

Thank you. Mr. Chairman.

STATENLENT OF HON. LOUIS Flax, JR., A U.S. REPRESENTATIVE IN CONGRESS
FRO3I THE STATE OF FLORIDA

Mr. Chairman, I appreciate having the opportunity to appear before this com-mittee to present my views ou the use of busing as a means to achieve integra-
tion of our public schools.

Similar to other resolutions before this Committee, H.R. Res. 75, which Iintroduced prohibits the issuance of an order V any U.S. official or court re-
quiring the transportation or busing of pupils from one school to another or one
school district to another to attend any other school against the choice of his orher parents "where such school is not established purposely to perpetuatesegregation."

It is now 18 years since the Supreme Court held in the historic Brown v. Boardof Education case that state-compelled racial segregation in public schools is a
violation of the equal protection clause in the 14th amendment. The underlyingrationale was that each American regardless of race, creed or color is entitledto the best education possible.

Any form of state-compelled segregation is inherently discriminatory and ab-
horrent to our constitutional form of government. However, in the intervening
years since that landmark case, successive court decisions and administrativeactions have not only set back the movement toward integration, but also led toa deterioration in the quality of education in this country.

Most recently, the Supreme Court last year In Swan 1. Charlotte-Ifeckienburg
Board of Education held that school boards have an affirmative duty to arrangeall aspects of their school policiesassignment of pupils, faculties and staffs,
transportation, school construction, and zoningto remove all racial identifica-tion in the system and "extensive busing is within the remedial powers of thecourt"

This recent decision culminating a long line of decisions and administrative
rulings by HEW acting under the Civil Rights Act of 1994 have, as I mentioned,
actually retarded the movement toward integration.

Our objectives, it seems to me, have become confused. Since 1954 the principle
of segregation has been effectively denied, those who held it have been madeto repudiate it, and the rigid legal structure that embodied it has been destroyed.But, as experience has shown, to dismantle the official structure of segregation,
even with the good faith cooperation of local authorities, does not necessarily
create integrated schools, anymore than integrated schools are produced in the
North by the absence of an official structure of school segregation.

By going beyond disestablishing segregation and forcing integration by the
use of "extensive busing" avid other methods we have produced the absurd re-
sult of resegregation. Integration reaches a tipping point. If whites are bussed
or sent to constitute a minority in a school that is largely black, or if blacks are
sent to constitute something near half the population of a school that was for-
merly white or nearly all white, the whites flee and the school becomes all or
nearly all black. Resegregation sets in, blacks simply changing places with whites.
The whites move within a city or out of it into the suburbs so that under a system
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of zoning they are in white schools because the schools reflect residential segre-
gation, or they flee the public school system altogether into private and paro-
chial schools.

Not only is "extensive busing" actually harming the cause of civil rights by
"resegregation" and heightening racial tensions, but it is also diminishing
the quality of education which our children receive.

Who is to pay for all this busing? The Supreme Court in its desions does not
authorize or appropriate funds to implement desegregation plans. And the costs
are substantial, both fa dollars and energy and time devoted to administering
such schemes.

For example, a sc:mol board official from Vero Reach. Florida writes :
"In our county the busing of the small children in the elementary schools up

to grade 5 has been a real problem and an additional cost to the taxpayer that
dees not reap any real benefit, other than to say that we have integrated
schools . .. The actual cost at the time we had to go to busing was an additional
10 new buses, staggered hours of the schools, with all buses making additional
runs and of course rune;ng up more mileage in a shorter,period of time. which
will make us have to bil, new buses every 7 years rather than the 10 year period
that we have used for year.3."

And, Mr. Chairman, pursuit of a policy of integration especially in metropolitan
areas where whites are &eine to the residentially segregated neighborhoods or
suburbs, is going to eventually lequiro pursuit of the whites with busloads of
inner-city black children. Very substantial resources would be needed that have,
as yet, not been committed by any city.

Let's stop this insanity before the penchant to rearrange our social system de-
stroys the very foundation upon which our society is built : quality public educa-
tion for all our citizens.

Instead, energies and resources could be more effectively used to train teachers.
improve facilities, and fund experimental attempts to improve the quality of
education.

It might also be noted. Mr. Chairman. that the burden of financing through
taxes the bilses, drivers. and new consolidated schools which replace the neighbor-
hood school falls the hardest on those who can least afford it and also those for
whom improvement in educational quality would mean the most.

Furthermore, our children are being used as pawns in a national chess game
called " social engineering." Anyone who has seen a group of weary little children
laden with lunchboxes and books waiting in the (lark or in the snow for the long
ride home. must have doubts about busing. One letter typical of the many I re-
ceive. reads:

"In our case, our child will be traveling 14 miles to school having to arise 2
hours earlier than usual, also possibly having to stand on this bus, and will not
be able to participate in sports which is also an important part of his education.
No one ever learned anything riding on a bits which no doubt will tire the child
to the extent that upon arrival at school, he cannot concentrate on studies.. . ."

Moreover, more buses and longer drives to school increase the chances of ac-
cident. The number of bills introduced in this Congress on safety standards for
school buses reflect the inadequacy of present standards and the national coueern
for the safety of our children.

By abolishing the neighborhood school. we are also, Mr. Chairman, in effect
widening the "generation gap" between parent and child. Busing to distant schools
makes parental concern and involvement with the education of their children all
the more difficult. The involvement of cohesive eommunities of parents with the
sehools not only results in closer ties between parent and ehild. but also results
in more responsive education. The cooperation of school officials and parents, fur-
thermore. produces a more soeially stable. disciplined school environment.

In summary, once the offirial structure of segregation has been dismantled and
a parent has the freedom to choose where to send his or her child. any attempt
to use :irtiflcial means such as busing to achieve numerical integration becomes
self - defeating. Less economically and socially costly means such as residential
zoning and pairing are available to stimulate integration. The objective, it seems
to me, is to improve the quality of education for all our citizens and not the
achievement of a ratio or percentage that bears no relation to educational neds.
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THE PHILADELPHIA URBAN COALITIONEDUCATION TASK FORCE

POSITION PAPER ON BUSING TO ACHIEVE RACIAL INTEGRATION

The score of Anti-Busing resolutions which have been inundating the United
States Congress is a blatant attempt to circumvent the Supreme Court decision
on May 17, 1954, which calls "segregated schools inherently inferior." It gives
those who are segregated a false sense of inferiority while imposing a false sense
of superiority on the segregator.

The hue and cry about busing to achieve balance is an attempt to switch the
real issue -- integration. This sudden concern about the busing of children smacks
of racism because more than 256,000 yellow school buses transport 20,000,000
pupils, which is 65 percent of the nation's public school pupils, 2.2 billion miles
annually.

Busing is an everyday fact of life in both rural and suburban communities.
Busing has just become an emotional issue since the Black pupil population has
passed that of the white in the major cities across this country. It is ironic that
at a time when "Law and Order" is on the lips of so many people, and it has be-
come a political expedient that such a massive attempt to circumvent the law of
the laud by these same devotees is endeavored.

The public must not be fooled or caught up with this rash of resolutions which
have been introduced in both chambers of the Congress. The concept of neigh-
borhood schools, freedom of choice, and the prohibition of busing to achieve racial
balance are the niceties which attempt to disguise appeals to fear and prejudice.

Politicians must stop using the busing issue to inflame people to gain political
favor in this presidential election year. It is even more unfortunate that the Presi-
dent of this country has felt constrained to join in this campaign.

Each of these proposed constitutional amendments allows six years for passage
of same which indicates the political expediency of their being introduced at this
time.

WILLIAM 0. MILLER, COChaiiDMD.

LEE DAVIS AND ASSOCIATES, INC.,
Nashville, Tenn., March 8,2972.

Hon. Ex AN UEL CELLER.
Chairman, House Judiciary Committee,
Rayburn Office Building,
Washington, Di

Dna MR. CELLEft:, Please enter this as my testimony in the hearings before
your Committee regarding busing legislation.

I am opposed to forced busing to obtain racial balance and I urge your Com-
mittee to recommend the strongest possible legislation which will stop the busingas soon as possible.

Attached is a copy of my letter to the editor of the Nashville Banner of March
6th. As a long time Methodist layman, I get calls from Methodist laymen, as
well as others. asking, "What can we do?". My letter to the editor was to help
some of the silent majority express their opinions through proper channels.

We are proud that our Tennessee Senators, Baker and Brock, supported by
our Congressman Dick Fulton and all the other Tennessee Representatives, as
well as the Governor and the Mayors have already expressed themselves loudly in
an effort to stop the busing.

I would like to say in the strongest language possible that our children cannot
afford to pay the price of the damage to their edueation, health, and morale
through the forced busing. They will never be able to relearn what they have
missed in this frustration and confusion.

Very sincerely yours,
R LEE DAVIS, President.

Enclosure.
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[From the Nashville Banner, Mar. 6, 19721

To HELP HALT BUSING

On Wednesday morning I got seven telephone calls from Methodist laymen,
objecting strenuously to the contents of an item in the morning paper, stating that
Dr. Joseph Yeakel, General Secretary of the Board of Evangelism, United Meth-
odist Church, planned to testify before Rep. Emmanuel Celler's Judiciary Com-
mittee in Washington on March 9. Dr. Yeakel was quoted as saying he would
testify in favor of busing and against the anti-busing legislation now pending.
The laymen were asking what can we do to off-set this kind of testimony. especial-
ly the implication in the item that Dr. Yeakel represents the Methodist Church.
I am sure Dr.. Yeakel would state very positively that he is speaking as an in-
dividual and not for the Church. I agree with the Laymen that because Dr.
Yeakel is a minister and an employee of tile Methodist Church, that he should be
more sensitive to the possible implication in the news media.

My answer to the Laymen as to what to do is, first, let's agree with Dr. Yeakel
that the ultimate goal must be "quality, integrated education." Secondly, let's
agree that Dr. Yeakel as a citizen has a right to express a personal opinion
before any representative body. but also every other citizen has the same right
and. I feel, strong responsibility and duty to make his wishes known through all
proper political channels.

In the history of our state and nation, I do not know of any matter on which
almost everyone agrees that busing to force a racial balance is not justifiable
and is doing irreparable damage to children and the school system in the coin -
munity. When every elected representative in Tennessee, including our two Sena-
tors. nine Congressmen. the Governor, the Mayor, Metro School Board, supported
by President Nixon's recent statement, and the recent debates in Congress. pend-
ing legislation. it means that they have gotten the message from the homefolks
and are going to do something about it.

They knew and we all know that this great nation was built around the family
and the community. Every neighborhood consisted of a group of homes, churches,
and schools and every neighborhood represented its government through pre-
cincts, wards, and districts. The P.T.A.'s in every community have been the prin-
cipal source of communication between the home and the school. The long haul
busing, simply to create an artificial balance between the races makes the work
of the P.T.A. and all other neighborhood activities impossible. This is the real
damage being done to our nation. It is not changed quickly, the damage to
the children and the educational system will require years or generations to re-
cover. if ever.

Here is what I am doing and I urge everyone to do the same. Write a short
letter to Representative Emanuel Cellers, Chairman, House Judiciary Committee
2137 Rayburn Bldg., Washington, D.C. and say you want to express your opinion
before the Committee in writing to go into the rewire of the hearings and you
want to vote against busing and for anti-busing legislation. Write another letter
or send a copy to both our Senators, Baker and Brock, and to your Congressman
and congratulate them for the strong effort they have already made in this mat-
ter and urge them to redouble their efforts, which they will be glad to do, know-
ing they have your full support. Then write a letter to President Nixon, con-
gratulate him for his recent courageous effort to build a bridge for peace through-
out the world, but remind him also that a bridge of peace must have a solid
foundation in this nation and that begins with the neighborhood school system
and urge our President to take immediate action to bring the forced busing to
an end.

R. LEE DAVIS.

JunsoN BEMIS,
Minneapolis, Minn., March 7, 1972.

Hon. EMANUEL CELLER,
Chairman, Committee on the Judiciary,
House of Representatives,
Washington, D.C.

DEAR MIL CELLE'S : Your Committee has before it a number of bills, including
proposed amendments to the Constitution of the United States, relating to busing
public school students for purposes of achieving racial balance within the school
system.

I would respectfully like to request an opportunity tc testify before your Com-
mittee on this subject, but unfortunately I have to be out of the country for a
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period during the next thirty days and my remaining travel schedule is such that
even if you were to grant me that favor, the chances of my being within reach of
Washington at the convenience of the Committee are slight ; consequently I would
like to present my views to the Committee in the form of this letter, and will hope
that they may be of interest.

First, perhaps I should present my qualifications : For thirty years I have been
closely associated with minority education through service as a Trustee of Fisk
University, Nashville, Tennessee, a liberal arts college with a predominately, but
not exclusively, black student body. Also I have been involved in secondary educa-
tion having served a few years ago several terms as a Trustee and also as president
of the board of trustees of an independent school. I was one of 14 Minneapolis
businessmen who assisted in the birth of the Minneapolis Urban Coalition, sub-
sequently serving on its board of directors. executive committee, as its treasurer
and for a term of one year as its chairman. Until last year I was president and
am now chairman of one of Fortune's 500 largest industrial companies. One of my
associates in our company is serving a 6-year term on the Minneapolis School
Board and currently is chairman of that body.

Appropriate education of high quality surely is an essential ingredient in
preparing our youth for a responsible constructive place in our society today.
I say "appropriate" education because it seems to me that differing kinds of in-
terests and careers call for differing kinds and levels of education. Appropriate
education of high quality surely should be available to all our youth regardless
of race.

Because of the extensive history of low quality education existing in segregated
schools, we have drawn the conclusion that all we have to do to improve the
quality of that education is to integrate our schools. While I agree that "separate
but equal" is not by any means enough, it does not follow that common, or inte-
grated schools of poor quality is an adequate answer either.

The thrust of our long-range solution to the problem of educating properly
1/0 our children must be in the direction of quality education and student body
racial balance. Neither one by itself is sufficient.

It is most unfortunate that "busing" has become such a highly charged. emo-
tional issue because certainly in any over-all well conceived plan to achieve both
quality education and racial balance in our schools in any practical, economic
way, busing in some degree is an essential tool. Like any other tool, it can he used
excessively., Senc.ibl used it, in itself, obviously cannot he harmful in any way.
Tf it can be. then we should concern ourselves immediately with the dangerous
plight of all our rural children to whom a 45 or even 60 minute bus ride is as
natural as corn. We would then, of course, also have to re-establish the Little Red
schoolhousethe "neighborhood school" of country areas, which incidentally
were abandoned. over considerable dissent, for economic reasons. Apparently,
"neighborhood schools" must go when budgetary considerations indicate, lint
mast stay when considerations of racial bias indicate.

I respectfully but deeply hope that the Congress will rise above emotion,
above politics, above pettiness and recognize a school bus for what it should be,
a ride to an educational opportunity of the highest quality.

As for amending the Constitution of the United States to prohibit school bus-
inu . for whatever reason, what a travesty on and insult to that great document
drawn to implement the principles enunciated in the Declaration of Independ-
ence, including the concepts of equal opportunity and freedom of the individual !
Did we learn nothing from the fiasco of the 18th Amendment The Constitution
must treat "what". not "how". Busing is a "how". Try translating that "how"
into its "what" counterpartthe basic principal involvedand see how it would
look as part of The Constitution of the United States, that document dedicated
to protecting the rights of each and every citizen against intolerance, bigotry
and even simple human failing.

Sincerely,
JunsoN Beans.

STATEMENT OF TIRE AMERICAN BAPTIST BOARD OF EDUCATION AND PUBLICATION
AND THE AMERICAN BAPTIST HOME MISSION SOCIETIES

Mr. Chairman, my name is Leonard L Smalls. I am pastor of the Fifty-Ninth
Street Baptist Church and Chairman of the Haven House Community Service
Center in Philadelphia (alternate witnesses are: The Reverend Mr. Amos John-
son, Director, Fellowship House, Philadelphia, Pennsylvania, and Dr. E. Theo-
dore Jones, Associate Vice President of Student Affairs, Temple University,

80-440-72pt. 2-25
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Philadelphia, Pennsylvania ). I am presenting this testimony on behalf of the
American Baptist Board of Education and Publication and the American Baptist
Home Mission Societies. These organizations are two of the national agencies
of the American Baptist Convention, a national church of 1.5 million members.

I would first like to summarize the position of our two agencies on the issue
before this committee. You are considering a number of proposed Constitiitional
an endments designed to prevent or limit the transporting of public school stu-
dellts. Such amendments reject the transporting of students as a way of over-
coming the racially discriminatory assignment of students to certain schools.
(1) We believe that this is not the kind of issue that should be dealt with by

Constitutionnl amendment. (2) We support all moves to provide integrated
education in all sections of our country because we believe the best education
will result from multi-cultural exposure and through equalizing educational
opportunities. (3) We believe that the transporting of students is one legitiaiate
and often necessary way to equalize educational opportunity. (4) We believe
that the :debate about transporting students should not cloud the issue of the
needing to invest much more of onr nation's resources in the improving of our
public sehnols. Our position is based on a number of resolutions of our American
Baptist Convention pissed by delegates from our churches. These resolutions
frior desegregation of all public facilities and equal opportunities for all races
tn.:. reject the eoneept that equal education can be carried out in so called
"separate but equal" facilities. So that you can understand the tone and content
of some of our resolutions, let me quote from a few :

In 1964, the American Baptist Convention in its resolutions said :, "We rec-
ognize that during the past ten years in America and that it was a logical next
step for the Supreme Court to declare two yenrs ago that our public schools
must be integrated to fissure equality of educational opportunity.

"We fully support the Supreme Court decision and deplore the resistance to
this decision in certain states where integration of public education has met
organized opposition.

"Our Convention has spoken out against segregation and has repeatedly urged
Atwell leaders to work as tilmeasingly for a nonsegregated church is for in
integrated society." On the same matter in 1965, the American Baptist Conven-
tion said :

"We confess that un-Christian housing practices have offered racial ghettos ;
that tin-Christian employment practices have placed severe econmie restrictions
upon the non-white; that un-Christian educational practices have created segre-
gated schools often of poor quality, which have left many young people Mum-
tionally handicapped : and that iin-Christian community life his excluded the
non-wnites from participation in the political and civil life of the community
and the nation. Discrimination in housing and segregated schools have prevented
children from having playmates and schoolmates of a different, racial background
and have left them ill-prepared to live in an integrated world. The poor educa-
tion that Negro children have often reeeived both in the North and in the South
and discrimination in employment nave prevented adults from having eoworkers
of a different racial background who carry responsibility on an equal or higher
level.

"Thus barriers of racial discrimination have kept people from knowing each
other as friends and equals and have placed upon the non-white an unjust burden
of poor housing, meager job opportunities, limited income. restricted partieipa-
tion in national life, disfranchisement and unequal treatment by law."

And again in 1971. the American Baptist Convention said : "Our communities
are divided into a variety of fragments ; e.g., white middle Mass families in
suburban developments, the poor in shims or housing nrojerts, the elderly
in high rise apartments, racial and ethnic groups in confining and limited
neighborhoods.

"All people :..re hound into one interdependent economic/political community.
This existing oneness is denied and fractured by many separate municipalities,
disparate tax rates, housing codes, educational systems, and inadequate trans-
portation. Inner city areas frequently are abandoned to deterioration and ex-
ploitation by unscrupulous interests with high density of population, poor schools
and inadequate public services. Competition for basic services pits one group
against another in unhealthy tension."

Let me now expand upon the points summarized above. We believe to use the
Constitutional amendment route to deal with this issue is unwise and unjustified.
The Constitution is a document of great principle set in a general form that can
be adapted and applied to changing circumstances. To approve such an amend-
ment is to clutter up the Constitution with details that will weaken it in the long
run.
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We further believe that to use the Constitutional amendment route is to by-
pass the checks and balances system built into our form of government. Beginning
in 1954, the courts have taken significant steps in interpreting the Constitution
and in ordering the integration of public facilities. Our Convention has many
times welcomed and affirmed these developments. Martin Luther King, Jr., who
was one of our pastors an many more of our pastors and laymen and laywomen,
gave of their very lives to die cause of freedom for all people. If it be the case
that political considerations now dictate a temporary reduction of the pace in
carrying out the 1954 Supreme Court decision and subsequent court decisions,
to embody this into a Constitutional amendment and thus to declare it as the
h,ghest belief in the land would advertise the beginning of a second period ofReconstruction.

However, the issue before us is not just one of transporting of students, thereal issue is the need to provide adequate, meaningful, quality public education
opportunities for students of all races. We believe that when there are segregated
schools, there will be unequal distribution of resources with the resultant in-
equity in educational opportunity. So we conic down on the issue of the need for
the best possible kind of education for all students and believe this can be
accomplished only when schools are integrated.

We are aware that since 1954 schools in the South have desegregated at afaster rate than those in the North and that the present flurry of attempts tostop courts from mandating integration of schools in the North is indicative of
the resistance to this Toove. Most of our churches are in the Northern states and
we are not unaware of the tensions that such moves cause. Yet we cannot change
our conviction that integrated education is for all citizens because high qualityeducation is for all and the quality of all school will be improved when personsfrom varying economic and cultural backgrounds can learn from each other.We do feel that each of us has knowledge and abilities to contribute to thewelfare of the whole. Thus. the majority members will benefit as much as theminority in integrated educational experiences. In this day few if any of ourminority ethnic groups want to deculturize, but rather want to contribute tothe whole out of their ethnicity. People of all economic brackets of all races have
significant resources and values to share. If one of the goals of our nation is to

ve various ethnic, cultural, and economic groups understand each other andcontribute out of their strengths, integrated education is necessary to achievethis.
To sot the issue of equalization of public education opportunities in someperspective. wo do not advocate unnecessary transporting of students far fromtheir homes. We would hope that options such as the pairing of schools, thebuilding of (*duel:film:11 parks and other type schools to serve larger, more eco-nomic:01v diverse areas, the redrawing of attendance zone boundaries, and evenmore innovative ways to provide equal educational opportunities for ail wouldbe attempted. We do see the value of the neighborhood school but we feelits values are being overdrawn. All students deserve the same rights andprivilwzes and we must design our educational system to this end.And finally, it is our hope that the present debate about the transportingof students will not ronfiu-e us, The public education issue that must be dealtwith by the federal, state, and local governments, industry, business, voluntary

organizations. including churches, and the private-citizen is the upgrading of ourpuldie education system. We must find ways to support it more adequately. Wemust find ways to redistribute our support so students from poor districts willreceive the same educational opportunities as those from wealthy districts. Wemust find ways for urban and suburban areas to share the same educationalopportunities. We must encourage educational innovation and reform so that onceagain our public educational system can be the road for any person to better
himself. Education should be not only a privilege but a joy and we must findw lys to make it such. We must find ways for all citizens to participate in ourpublic education enterprise so that it can !wive all people.

STATEMENT OF THE COUNCIL OF CHIEF STATE SC1100I, OFFICERS ON SCHOOL
DES:',OREGATION AND BUSING OF STUDENTS

Mr. Chairman and Members of the Subcommittee. The Council of Chief StateSchool Officers. founded in 1925, is an organization of state superintendentsand enintuissioners of education entirely independent of any other professional
or official organization. Its membership consists of, and is limited to, the
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fifty state s-linot officers; plus the heads of edneltion agencies in American
Samna. the Canal Zone. Guam. Puerto Rico. the Virgin Islands. and the Truest
Territory of the Pacific Islands. Since all state constitutions recognize that
the primary responsibility for public education lies with the state the members
of the Connell are state officials as well as professional leaders. They are re-
stmnstble for administration and development of education in their states and
territories.

The Council has an Exeentive Secretary and a small staff in Washington.
operating. under the direction of a Board of Directors in accord with haste
policies adopted by the full membership. The Connell appreciates the opportunity
to oresent this statement to this subcommittee.

Mr. Chairman. as you can readily see from the above description of the Connell
organization. the individual members have been vitaly enneerned with and
directly involved in the problems of school desegregation and busing. of ehildren
since the Supreme Court's landmark decision in 1954. As the chief Rate school
offieer in each state the members of the Council have worked with local whim]
districts in trying to bring about a smooth transition of changes reaffirm' by
desegregation orders and some of them have been made parties to desegregation
suits. The resolutions which appear below grew out of the experience of mem-
bers in working with these problems during the nast 10 years. They were
presented to and approved by the membership nt the annual meeting held in
Louisville, Kentucky, November 17, 1972.

It should be pointed out that the Connell. speaking on issues in American
education through its basic policies, resolutions and statements by its offirers
or staff, does not speak specifically for any state department. of education or
for any individual state. It makes representations generally on educational
issues of material importance through policies officially adopted by the Connell
as a whole and these pontcy statements may not represent the views of individual
states. The officers and staff of the Council do not represent or speak for any
state or state department of education specifically unless requested to do so by
the chief state school officer of that state. For these reasons the Council's policy
statements an, presented 1,elow Just as they were annroved by the Connell with-
out further comment. There is a general preamble which serves ns a bnekgrmind
statement for three separate policy statements expressing the position of the
Council's membership on the question of desegregation and busing of selinol
children. The statements follow :

A POSTURE OF LEARERSITIPsciloor. RESEGRATION
Preamble

"The American systein of universal education Is unique in world history and
is a distinguishing characteristic of our society. Dedicated to the principles of
equality of opportunity and democrac y. this system safeguards the freedom and
unity of our people and is one of the best gunranteea of their social and economic.
well-being. Impmved education of successive generutions of citizens is among
our most important local. mite. and national responsibilities" (State and Local
Reseponsibilitiese for Education, the Council. 1968)
Background and rationale

"A court decision in 1954 (Brown vs. Board of Education Topeka) and a law
in 1904 (Civil Rights Act of 10114) directed desegregation of public elementiry
and seenndary schools to provide eminlity of educational opportunities. Some
leadership in achieving desegration has come from local school districts and
a limited number of state education agencies. However, the major impetus for
change lens been provided by direction from the Courts and the Department of
Health. Education and Welfare.

It has been said that. 'Wars are made in the minds of men.' So it ean also he
said that segregation, desegregation. and Integration are made in the minds of
men. In our free society we still do not commend or condemn men for the
thoughts that motivate them. We do note actions that seem to imply motive, intent
and premeditation. It seems npproprinte that the Connell of Chief State Sehool
Officers ns an institution and its memhers as individuals seek to establish goals,
means and methods of desegregating schools in compliance with the law of the
land.

The alternatives before state education agencies seem to be these:
1. Respond to decisions of the courts hosed upon adversary action by aggrieved

parties.
2. Assume a posture of leadership by making decisions leading to desegrega-

don of schools.
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This statement of policy is based upon the second alternative.
Two higher court opinions, and several cases pending seem to imply the di-

rection for tomorrow for applying this basic position. Cases in California and
Michigan challenge the propriety of using property taxes within school district
boundaries as a substantial means for the support of public schools. In several
states there are cases that seek to change school district boundaries in order
to promote effective unitary school districts."
School Desegregation

"As chief state school officers we believe that desegregation carried out with
integrity and adequate financial resources provides better educational oppor-
tunities for all youth and does not result in a leterioration of the quality of
that educational experience."
Transportation of Students

"Although transportation of students as a method of achieving desegregation
has become a highly controversial issue throughout the Nation, the members of
the Council of Chief State School Officers believe it is a viable means of achiev-
ing equal educational opportunity and should be supported."
Resistance to Desegregation

"State and Federal legislative and executive efforts to impede or prohibit
school desegregation are increasing. The Council believes that state education
agencies should continue to resist all efforts to prohibit implementation of school
desegregation."
Employment of Mentbers of Minority Groups

"Where state or local education agencies have few or no staff members from
racial and ethnic minority groups, they should move aggressively to employ
qualified minority group staff members."

STATEMENT OF MRS. KAY COPELAND ON BEHALF OF THE CITIZENS FOR
NEIGHBORHOOD SCHOOLS OF DALLAS

Chairman Celler, members of the committee, ladies and gentlemen :, It is truly
an honor and a bit scary to speak before this committee. As you sit here and make
laws and pass Judgment about what should take place in education all over our
great country, it is unfortunate that you cannot, visit school districts throughout
the land so you could have first hand information on the effects of forced busing.
Many of your children are happily situated in private schools. Mine cannot and
will not be in private schools. .1 am a firm believer in the public school system.
However. my children have Just wasted a year in school, and this I resent. The
quality of our education, and I include in that curriculum, teaching staff, disci-
pline, etc., has diminished considerably this year, Grade standards have been
lowered so the militants and trouble makers can participate. No longer is it an
honor to have good citizenship and good grades because there are no rewards for
that.

I have read in the newspaper that you want testimony from experts and pro-
fessionals in the field. I can give you test results from many professionals youhave not heart. . . ., studies conducted on interpersonal attractions between
members of differing cultural and ethnic groupings. And these studies substantiate
my viewpoint. And, what better experts ca 1 you ask for than the students who
are living with this chaos day in and day out now?

The forced busing of childr as done nothing but polarize the students in
our area. Blacks who have go.. o our school since 1964 when t, e became inte-
grated are now leading the demonstrhiwns against 'me school. These were the
outstanding students !

I fear for the safoty of my children and all children in 'ur schools. Are security
guards conducive to a healthy learning situation? My answer is NO, emphatically

Dave you gentlemen once considered the feelings of the stt dents you are dealing
with? Do you think they can perform better when they are a deistic? As I unfler-
stand the three main concerns of many of the school superintendents today are
motivation, spirit and attendance. Would you be motivated after a long bas ride?
Would you attend school? And would you cheerfully support a school with the
same spirit you supported one in your neighborhood that your family had attended
and you had long looked forward to attending?
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There is no way that the public school system can survive if the federal eourts
are going to dictate to our school boards and administrators. A constitutional
amendment is the only positive action they will understand. Any other kind of
legislation will be interpreted as many different ways as we have courts to do the
interpretations. I beg of ynu Help US save our public schools. This generation
of children deserves more than they are getting. They are truly being short
changed and in many ways / 'he most important is in education and you people
have the key to that in yo nd now, Please act positively and affirmatively
now. Thank you.

STATEMENT OF MRS. JEANETTE GUEST ON BEIIALF OF CITIZENS FOR
NEUMBOR1100D SCHOOLS

Gentlemen,
The Dallas Independent School District had been complying with the integra-

tion guidelines set forth by the courts and had gone to very considerable expense
to provide equal school facilities and education for all. This past year 21
plaintiffs filed suit 1.cainst the school administration and busing was ordered.
The school district has been functioning under this federal ruling for seven
months. There are no facts or figures to prove this has been advantageous to any
child. It has caused great emotional stress for students and faculty.

The school administration has been hampered in many endeavors to achieve
quality education and discipline in our schools by eourt orders and erne ordered
committees who are not qualified in any respect to determine what is best for all
school children.

As of the first of February, 17 teachers had been assaulted, and the schools have
not operated without incident among students. Tensions are very high thereby
creating au untenable learning situation. Students don't want to be used as tools
and parents are resentful of their aildren being used as p:mns for political
reasons.

In my children's school they have been integrated sinee 1967, due to boundary
lines and this was without incident until this year when the courts of this land
began to remove from its people of Dallas and other cities the democratic privilege
to attend neighborhood schools.

There are many people who have moved from Dallas and others who have en-
rolled their children in private schools. Should the courts order massive busing
I'm sure there would he many more leave Dallas erealinc white flight Outs caus-
ing an extreme economic crisis in our All-American city plus creating a demise
of the pnblic school system.

I implore you to halt using the children of this great nation as a tool for
political reasons and restore the neighborhood concept of schools. Please remem-
ber it is not economically feasible for all people to avail the use of private schools
as many of our noted politicians do. Halt the courts from destroying our public
school systems and cities.

Thank you.

PARENTS RIGHTS ORGANIZATIONS.
Parma, Ohio, March 8, 1972.

Re Anti-foreed-busing amendment.
ENtANITEL CELLER, M.C.
House Judiciary Committee,
House of Representatives,
Washington, D.C.

DEAR IttiPESENTATIVE CET.LER: Parents of every race, eolor, ereed and national
origin are overwhelmingly opposed to the insanity of forced busing of school
children away from their neighborhood schools to achieve metal integration.
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IL is immoral, unjust, and downright cruel to force children to ride buses for
long distances, into strangeperhaps hostileneighborhood to attend a school
other than the ane closest to their homes. It is raw abuse of usurped power for
insensitive federal judges to upset and endanger children in this manner. and
to lessen the respect for law in everyone who is tyrannized by forced busing or-
ders. No amount of legal sophistry can legitimate the unwarranted usurpation of
authority by the federal government over what has historically been regarded
as the epitome of a purely local concernthe determination of what schools
American children will attend. Nothing but bitterness and resentment is en-
gendered by these illegitimate forced-busing edicts of unrestrained judicial
tyrants, with life-time appointments making them unresponsive to the people,
whose government this, after all, is.

Any federal judge who sends his own child to an exclusive, private. segregated
school, but who decrees forced - busing of the children of decent, hard-working
Americans who form the backbone of this nation. should be impeached.

Since impeachment is not likely, the only check and balance on such oligarchs
is a Constitutional Amendment forbidding forced- busing. They have defied Con-
gressional legislation against "assignment of children to public schools in order
to overcome racial imbalance". Only a Constitutional Amendment spelling it out
tto clearly that even a federal judge can understand it will ensure the end of
forced busing.

It is not overlooked that Liose members of Congress who want the average
American's child bused, against his parents' will, themselves pay high tuition
to send their precious darlings to exclusive, private. segregated schools. Their
hypocrisy is only exceeded by the'- callous indifference to the concern other
parents have for their children. It s the same aristocratic indifference which
led to the French Revolution: "If they can't afford the private schools we can on
our fat government salaries and other emoluments of our office, let their children
face the dangers, inconvenience, and harm of forced-busing."

Respectfully yours,
BARBARA SOLTIS.
Executive Secretary.

NATIONAL COUNCIL FOR THE SOCIAL. STUDIES,
Washington, D.C., March 10, 1972.

Hon. ENtAsyst. CELLER,
Chairman, House Judiciary Committee,
House Office Building,
Washington, D.C.

DEAR MR. CELLER s The National Council for the Social Studies supports equal
opportunity for quality education for all young people of all races and
backgrounds.

Busing students has been one means used to make progress toward this goal.
Consequently, we are alarmed by any flat prohibition against using this means
and against the flexibility of fruitful local school decisions,

Segregation in schools ought not to be encouraged through mandatory pro-
hibition against busing.

Sincerely,
JEAN FAIR, President-.

Mr. BROOKS. e committee stands adjourned.
(Whereupon, at 3:55 p.m., the committee adjourned to reconvene

at 10 a.m., Thursday, March 16, 1972.)



SCHOOL BUSING

THURSDAY, MARCH 16, 1972

HOUSE OF REPRESENTATIVES,
SuncomarrrEn No. 5 ot. THE

COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 10 a.m. pursuant to recess, in room 2141,
Rayburn House Office Building, lion. Emanuel Celler (chairman of
the subcommittee) presiding.

.-Present : Representatives Oehler, Brooks, McCulloch, Poff, Hutchin-
son. and McClory.

Staff members present : Benjamin, L. Zelenko, general counsel;
Franklin G. Polk, associate counsel, and Herbert E. Hoffman, counsel.

Chairman CELLER. The meeting will come to order.
The Chair wishes to make this statement. Today the subcommittee

conducts the 11th session of hearings on House Joint Resolution 620
and related proposals dealing with pupil assignment, and transporta-
tion.

The hearings began on February 28. At the conclusion of today's
session, the subcommittee will have received testimony from approxi-
mately 85 witnesses. A number of reqliests to be heard are still pend-
ing before the subcommittee. These involve Members of Congress,
individual citizens, and 1 arious professional and civil organizations.

In addition, the Chair has written to the Department of Justice and
the Department of Health, Education, and Welfare requesting views
and comments on tl.e proposed amendments to the Constitution and
other legislation respecti-,g pupil transportation and assignment which
are before the sulivommittee.

Furthermore, the public press reports that the President plans to
submit his views on pupil assignment and busing in a message to Con-
gress. Copies of my letters to former Attorney General Mitchell and
Secretary Richardson requesting departmental views on these pro-
posals will be.placed in the record at this point.

(The letters referred to -follow :)
Hon. JOHN N. MITCHELL,
Attorney General of the United States,
Department of Justice, Washington, D.C.

DEAR Mn. ATTORNEY GENERAL: Subcommittee No. 5 of the House Committee
on the Judiciary will begin public hearings March 1st on proposed amendments
to the Constitution, and other legislative proposals, respecting the transporta-
tion and assignment of pablic school pupils.

(11(983)



984

The Committee now has before it approximately thirty different types of
proposals. A list of these measures (copies of which are attached) includes:
H.J. Res. 30
11,3. Res. 43
H.J. Res. 75
H.J. Res. 79
H.J. Res. 94
H.J. Res. 150
H.J. Res. 179
H.J. Res. 561
H.J. Res. 579
H.J. Res. 587
H.J. Res. 600
H.J. Res. 607
H.J. Res. 620
H.J. Res. 628

H.J. Res. 636
H.J. Res. 854
H.J. Res. 855
H.J. Res. 983
H.J. Res. 1035
H.J. Res. 1039
H.J. Res. 1043
H. Res. 135
H.R. 65
H.R. 66
H.R. 159
H.R. 1295
H.R. 5670
H.R. 11401

The subject of pupil assignment in the context of an amendment to the Con-
stitution raises serious and complex issues. Accordingly, the Committee earnestly
seeks your views al,d comments on these proposals.

Sincerely yours,
EMANUEL CELLER, Chairman.

Hon. ELLIOT L. RICHARDSON,
Secretary, Department of Health, Education, and Welfare,
Washington, D.C.

DEAR MR. SECRETARY : Subcommittee No. 5 of the House Committee on theJudiciary will begin public hearings March 1st on proposed amendments to the
Constitution, and other legislative proposals. respecting the transportation and
assignment of public school pupils.

The Committee now has before it approximately thirty different types of
proposals. A list of these measures (copies of which are attached) includes :
H.J. Res. 30
H.J. Res. 43
11.J. Res. 75
H.J. Res. 79
1-1.3. Res. 94
H.J. Res. 150
H.J. Res. 179
H.J. Res. 561
II.J. Res. 579
H.J. Re s. 587
H.J. Res. 600
H.J. Res. 607
Ii I. Res. 620
H.J. Res. 628

H.J. Res. 636
H.J. Res. 854
H.J. Res. R55
H.J. Res. 9&3
H.J. Res. 1035
H.T. Res. 1039

Res. 1043
H. Res. 131
H.R. 65
H.R. 66
H.R. 159
H.R. 1295
A.R. 5670
H.R. 11401

The subject of pupil assignment in the context of an amendment to the Con-
stitution raises serious and complex issues. Accordingly, the Committee earnestly
seeks your views and comments on these proposals as they affect the responsi-
bilities of the Department of Health, Education, and Welfare in the areas of
civil rights and education.

Sincerely yours.
EMANUEL CELLER, Chairman

Wm. Jon N N. MiTriTET,T,.
.1 "terse!, flenerel of the United Slates,
Department of Justice, Washington. D.C.

DE AR Mn. Arrottxr,Y Genoa:kr.: With further reference to my letter of Febru-
ary 7. 1 enclose copies of H.R. 101114. H.R. 10693. H.R. l2R27. and H.R. 13024.
four additional measures which will he considered nt forthcoming public hear-
ings on proposed amendments to the Constitution and other legislation respecting
the transportation and assignment of public school pupils.

It will he helpful to the Committee to have the views of the Department of
Justice on these measures as well as those referred to in my earlier letter.

With cordial greetings,
Sincerely yours,

E Nt AN UST, CELLER, Chairman.
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Hon. Bum? L. RICHARDSON,
Secretary, Department of health, Education, and Welfare,
Washington, D.C.,

I) :Au MIL SECRETARY : With further reference to my letter of February 7. I
eni use copies of H.R. 10G14. H.R. 1063, H.R. I2S27, and H.R. 130"1.4. four addi-
tional measures which will be considered at forthcoming public hearings on
proposed amendments to the Constitution and other legislation respecting the
transportation and assignment of public school pupils.

It will be helpful to the Committee to have the views of the Deptrtment of
Health. Education, and Welfare on these measures as well as those referred to
in my earlier letter.

With cordial greetings,
Sincerely yours,

BMA CELLER, Chairman.

Chairman CELLER. In this context, at the conclusion of today's testi-
mony the Chair will recess the hearing subject to call. The public
hearings will resume on the first, Wednesday, April 12, following the
conclusion of the Easter recess of the House.

Onr first witness this morning is Mr. Roy Wilkins, chairman,
Leadership Conference on Civil Rights. I understand he is accom-
panied by Nathaniel R. Jones, Esquire, general counsel, NAACP.

Mr. Wilkins, we are very glad to hear from you and your associate.
You are always welcome before this committee.

Mr. McCuiLocir. Mr. Chairman, may I say that I am particularly
glad that Roy Wilkins and the general counsel of the Leadership
Conference arc here this morning. They have been in the forefront of
the battle for minority rights for many, many years, and they have
been helpful to those forward-looking people who-seek to make this
a nation with justice and equal opportunity for all.

Thank you.

STATEMENT OF ROY wmaNs, CHAIRMAN, LEADERSHIP CONFER-
ENCE ON CIVIL RIGHTS, ACCOMPANIED BY NATHANIEL R.
JONES, ESQ., GENERAL COUNSEL, NAACP

Mr. Midi rxs. Thank you. Mr. Chairman, and members of the com-
mittee. My name is 'Roy Wilkins and I am the executive, director of
the National Association for the Advancement of Colored People with
headquarters in New York City, and chairman of the Leadership
Conference on Civil Rights, a body with more than 100 national or-
ganizations as members, with headquarters here in Washington at
2027 Massachusetts Avenue NW. I wish to thank the committee for
both organizations and for myself for permission to testify at this
hearing. today.

I asked that my associate, the general counsel, Mr. Nathaniel R.
Jones, accompany me and add to my remarks.

Urban issues affecting the whole population have a sharpened effect
on the, Negro American citizen, not only because he, too, lives in the
cities of the Nation, lint because color prejudice influences State and
national policies in a wide variety of activities, including public edu-
cation, housing and employment. It might help to talk a few minutes
about why the Negro is in what is now called the inner cities.

The .Negro is living where he lives because lie was put there by a
combination of racial prejudice and property-owner greed. He is there
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by no happenstance. Similarly, his "hard way to go" in securing an
education is not a happenstance, as far as he, is concerned, but an
integral part of a deliberate plat to keep him as ignorant as possible
for as long as possible.

It is necessary, in considering today's highly emotional issue of the
busing of schoolchildren, to go back t( the first sizable migration of
southern Negroes to the industrial cities of the North during and after
World War I.

Northern industry, dependent on immigrants from Europe, found
itself in a crippling labor shortage as Old World nations kept their
people at home to fight. The muscles of Negro workers from the
plantations in the South were drafted by industry in the face, of oppo-
sition reminiscent of the runaway slave period.

These new workers in the plants of industrial centers were herded
into ghetto districts and kept there by unpublicized, but tightly bind-
ing agreements between mortgage money suppliers, landlords of
deteriorating property, real estate boards and individual real estate
dealers.

School boards. as one instrument of the power structure of the cities,
became allies in the nationwide scheme. They gerrymandered districts.
manipulated pupil transfers from school districts. intrenched a system
of teacher assignments. curriculum procedures. textbook approvals. et
cetera. They beat the drum, of crease. for the neiphoorhood-school con-
cept. finding, parents and parent-teacher grouN dedicated in keeping
our children away from them.

The neighborhood whoa] thus became a reflection of the ghetto
around itblack. In a short time it became, and remained, inferior. Its
teachers were substitutes, fresh out of teacher training schools. Its
physical plants were old and its textbooks. if furnished by the school
anthoritie,... several years behind the texts being used by white school-
children.

In Boston, Mass.. for example. a report by the school committee's
own engineers branded eight schools. seven of them predominantly
blaelc. as "unfit for school use.- Many others had no libraries and ea fe-
terias and ammasinms. Some predominantly black high schools had
no science laboratories.

Now comes schoolbusing wl deli is belly( opposed 1w those -who either
designed and perpetuated the black ghettoes or who nurtured their
class and racial feelings in the security of their neighborhood's
whiteness.

It is being opposed. too, by those w ho do not bother to conceal or to
camouflage their personal or political emotions. These latter have a
naked anti -Negro feeline. :111(1 espeeially recent what they term as in-
terference by the Federal Government with the methods which they
have devised for the control of the black population.

The opponents, too. have a small scattered contingent of Negro
Americans. some whose a ntilmsing position is tied directly to what they
call "community control" o f education.

Few in this number were ever identified in the past with the prob-
lems of education and the suspicion will not down that. they are, in-
terested primarily in getting their hands on school -hinds and in dic-
tating the content of textbooks and the personnel and methods of
teaching.
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The truth of the busing controversy, in the light of the Negro's
history of forcible relegation to ghetto existence, is that the opponents
still want to confine hull to the black neighborhoods and they still
want his children to have no escape from inferior education. They are
not a bit concerned that opposition to busing practically nullifies the
Supreme Court's unanimous opinion in the Irown case in 1954. Their
opposition, if successful in this election Sear, will also repeal or nulli-
fy legislation on equal rights.

Once a section of the Civil Rights Act of 1964 is effectively bypassed,
the incessant effort to make a dead letter of the Voting Rights Act of
1965 and of the Fair Housing Act of 1968 will proceed with new in-
genuity and new vigor.

Antibusing is but another way of restating racial segregation.
Chairman-CELLE% Those acts, Mr. 'Wilkins, were processed by this

committee, were sponsored by this committee, and Mr. McCulloch on
my right and I floor-managed those bills. I can assure vou we are
going to do all we possibly can to prevent any result of the type you
have just described.

Mr. Witams. We remember with pleasure, sir, your stalwart work
in bel alf of this legislation. We remember especially the work of
Congressman McCulloch who had been an outspoken advocate in the
civil rights field.

As for the proposed constitutional amendment prohibiting busing,
Dr. Kenneth B. Clark of the faculty of the College of the City of
New York, has well written that it would make the Constitution "an
instrument for the perpetuation of racism . . ."

He characterizes the proposal to forbid the courts to issue orders to
employ busing in this language :

Any attempt to curtail the power of a judicial branch of the Fedei al Gov-
ernment to protect the rights of minorities . . . is a threat to the foundation
of a dynamic democracy, an Invitation to authoritarian govermnent and a serious
danger to civil rights and liberties.

Negro Americans ask access for black children to the best possible
.available education. If that requires a bus ride, then so be it. They
believe that opponents of busing would bar children from quality
education as surely as if they stood in the door of a school and physi-
cally turned away blacks.

Since the busing of schoolchildren to achieve des(Treg,ation has
usurped the places of all other items in public education and has he-
roine one of the two or three principal issues on which a candidate
for the office of President of the I7nited States is judged. it would be
well here to quote the latest busing ruling from the Supreme Conrt.

In a unanimous opinion, the Court ruled in S7rann v. Charlotte-
Mecklenburg Board of Education on April 20, 1971:

Bus transportation has been an Integral part of the pnblic eduention system
for years and was perhaps the single most important factor in the transition
from the one -room schoolhouse to the consolidated school. Eighteen million of
the nation's public school children. approximately 39 pereent. were transported
to their schools by bus in 1009 -1970 in all parts of the country.

The importance of bus transportation as a normal and accepted tool of edu-
cational policy is readily discernible. . . . The District Court's cimclusion that
assignment of children to the school nearest their home serving their grade
would not produce an effective dismantling of tlw dnal system IQ 4 1111 ,,rtod by
the record. . . ,
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In these circumstances, we find no basis for holding that the local school
authorities may not be required to employ bus transportation as one tool of
school desegregation.

And the Court concluded:
Desegregation plans cannot be limited to the walk-in school.

All of which means, in the mind of the average black citizen, that
if the present public hysteria and legislative squeeze plays prevail, the
United States will employ the bus transportation of schoolchildren
for any purposes except that of promoting racial desegregation. This
will be the same old racial deal and the same cheating of black
children.

Public education, of course. is more than busing. although from the
current clamor one would not think so. The excellene,e, of elementary
and secondary education, the inclusion of contributions of minority
groups and individuals to the Nation in textbooks and reference read-
ing, the increase in black teachers and administrators, the revamping
of the college admissions procedures, fair treatment and financial as-
sistance for predominantly black colleges. and access to vocational
and specialty training, especially in medical and dental schools, are
all part of the whole picture of education.

Education remains high on the list, of priorities. if llot, in the No.
spot, of Negro Americans, just as it has since post-Civil War days
when the ex-slaves were revealed as the outright owners of more than
500 schools used for the education of their children. Out of their slen-
der resources they eontrihuted to the Freedmen's Bureau one-seventh
as =ell in dollars as did the U.S. Treasury.

As they struggle in 1972 toward parity, they and their friends have
no intention of settling for anything less than equitable treatment from
their local. State. and Fule,ral governments.

TL ,re is one factor in the present busing controversy which Negro
tnr -iean citizens bitterly accept. but with a vow that it shall
ren;..then rather than weaken their resolve to secure the best edilea-

t.on ft r their children. That factor is that the President of the United
States has climbed down from his high post of Chief Executive of all
Amerieans to convene, the authors of various antibusing proposals.
including the plan. House Joint Resolution 620. for an amendment
to the U.S. Constitution which is before this committee. in this action.
he differed from that of the courageous and principled Governor of
Florida. Renbin Askew, who risked his political career to eampaign
in support of school busing in a State where such a position was un-
ponular and was destined for defeat.

The 22 millions of loyal black Americans have contended with every
imaginable obstacle as they have made their tortuous way forward.
They have met and conquered greed and contempt and cruelty and
deception and lies. They have known trickery and betra), al. They have
struggled to escape life's ghettos, but each time they have been beaten
back. They, too, have met and conquered death, both in body and in
the spirit.

But, even with their experience with crude, and refined deternnts,
they were unprepared for the partisan action by their President. They
were (and are still) incredulous at his alinement with the sulporters
of racial segregation. In this year of our Lord, despite all rLetorical
excuses. that is what most of these people are, particularly those who
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propose a constitutional amendment. And they are more by far. They
are enemies posing, in this time of hysteria and stress, as friends of
the America we love. They are Brutus, even now plunging the dagger
of ease and compromise into America's back.

Our President has made his choice. He is leading the mob which is
tearing at the concept of equal protection of the law.

Each of us in this room must make his choice. Are we for the high,
hard road where man adds to his freedom each time he reaches another
plateau? Or are we for the low road of political expediency where
each alluring poison is tasted and no thought given to the certain (lying
inside.

We Negro Americans are not afraid. We tremble for our country's
course, but we are not afraid. We strive with all our power to restrain
here. But if we fail and she stumbles. we will be there at the end of
the nightmare of error steadying the strays, out of the strength of
our suffering and of our certainty.

Chairman CELLE% Mr. Wilkins, it has been reported that the recent
National Black Convention in Gary, Ind., went on record opposing
busing to desegregate public schools. Does this mean the black com-
munity repudiates efforts to desegregate publicschools?

Mr. WILKINS. No; it does not, nor does it mean even that the Black
Convention repudiates such efforts because the same reports detailed
that Mayor Richard Hatcher, of Gary, one of the convenors of the
Black Convention. held a press conference yesterday in which he at-
tempted to single out two resolutions, one of them the antibusing reso-
lution, which he said (lid not mean that the Black Convention vas
against busing.

And the other was the resolution on Israel which he termed "unfor-
tunate." Now, several reports have come from Gary and one of them
is, and this was borne out by Mayor Hatcher, that some of these reso-
lutions were snuck in, to use his expression, that is, they used the old
technique of waiting until most of the delegates were out of the hall
for one excuse or another, then the resolutions were passed by accla-
mation, by voice vote, nobody taking authority for anything.

And in this way the antibusing amendment and the anti-Israel
amendment were passed. But Mayor Hatcher has officially disclaimed
and we do not know what the other sponsors of this convention will do,
but Mayor Hatcher made the opening speech. He welcomed the people
to Gary. He was one of the convenors of the convention, rind so his
opinion must be accepted, it seems to me, when he says tl t the con-
vention did not intend to repudiate busing as a method o' achieving
school desegregation.

The black caucus, Mr. Chairman, yesterday reaffirmed its support
of busing. This would tend to indicate that the reported convention
attitude was not actually like the statement.

Chairman CELLER. Some of the witnesses at these hearings have
charged that the racial assignment of

imposes
to overcome scnool seg-

regation demeans black children and mposes feelings of in riority.
Would you care to comment?

Mr. Wuiuic.. Yes. It is inconceivable to me that this kind of an
excuse could be thought up because I remember the story of a black
boy who was trying to get an education in rural Georgia and he said
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each day the schoolbus bearing white children went by him and he
had to walk 6 miles to get an education.

If that isn't demeaning, I would like to know what is
Chairman CELLER. It has also been charged that the abandonment

of all black schools, especially high schools, adversely affects black
communities' spirit, black pride, and accomplishment.

Mr. WiurrNs. My view on that, Mr. Chairman, would be that the
Coleman report, which is the one which the Government relied upon
and still quotes, the Coleman report had as its central theme, that
the performance of black children in the classroom was dependent
in large measure, completely on their contact with other pupils in the
same school.

Thus, it is difficult for me to, although I can understand the black
pride argument and the desire to prove that Negroes can do this, that.
and the other, it is difficult, for me to understand the argument that
the abolition of all black schools would be a harm to the Negro
community.

Let me tell you just one minute a story from Indianapolis, Ind.,
regarding the establishment there, in 1930, of the Crisnus Attueks
High School. Indiana, at that time, had a permissive policy. It could
either have segregation, or could have integration, as each school
board chose.

Crisnus Attacks High School was constructed with the idea of being
an all-black high school and the argument was made to the black
community that now instead of having just a few janitors, you can
have the principal, the vice principal. and the supervisors and
teachers, and so on and so forth, on down to the custodians and you
will have many more -lobs.

Our association did our best at that time to persuade the people of
Indianapolis, the black community, that this was a sellout, but we
were unable to prevail against the idea of more jobs, more dignity, and
more occupied position.

And no parent stepped forward to ask for a lawsuit. But. 20 year:
later in 1950, a Negro boy wanted to become a geologist, and he needed
to take a course in topography. He inquired at Crispus Attucks High
School and they had no course in topography.

They said, we have a course in topography, but it is over at the white
high school and you can't go there because you are black. Then his
parents came to us and asked our legal department, represented here
by Mr. Jones today, to enter a suit so that their boy could become a
geologist and could study topography and we, did enter a suit and the
boy was admitted to the class and went on to become what the boy
concluded then that he wanted to be, a geologist; he was on his way
to become a geologist.

But this only proves 20 years later, too late, that segregation breeds
iexclusiveness and breeds inferiority and lack of opportunity.

Chairman CELLER. Any questions ?
Mr. MeCtimocit. I would like to say this comment. It has been in

pleasure and my good fortune thave known about Roy Wilkins and
to have been associated with him in various matters over many years.
He has made a great contribution, not only to minorities but to the
entire Nation.

Mr. WILKINS. Thank you.
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Mr. Mc Crum'. As I said before, I am glad you are here this
morning.

Mr. Witatixs. Thank you.
Chairman CELLER. Mr. McClory.
Mr. Mcaony. I would like to ask a question, if I may. Mr. Wilkins,

you have made some very sharp and very blunt statements here this
morning, in your testimony. I am wondering if you feel that there is
no need for any legislation with regard to desegregation or with
regard to the subject of busing? Do you feel we should just do nothing?

Mr. WI mom. It is my feeling, sir, that the Federal courts, which
have never released their custody of these cases, and which are con-
sidering each day new approaches, should be left to proceed in the
same way they have. I would much rather see that than to see the
Congress, for example, enact a bill forbidding the courts to rule on
legislation that would be immediately challenged.

Mr. MCCLOR-I. Do you not feel that if this committee does nothing,
it will further polarize the situation and further exacerbate it, or do
you think it would allow some kind of reconciliation to develop?

Mr. Wiliam. I hope, perhaps vainly, but I hope, nevertheless, for
reconciliation. I think this is a terribio issue on which to divide our
people. The children themselves in handling the bushy,. issue that has
been decreed by the courts in various parts of the country have given
a. little less on the adults in adjusting to the situation, in discovering
new playmates, in discovering, indeed, new knowledge about other
peoples and in all of the discussions, Mr. McClory, nothing has been
mentioned about what is one of the most 'important dividends from
integrated education, and that is, that white boys and girls get to know
blacks boys and girls, and vice versa.

This is the strength on which our country depends. You cannot
have polarization with one thinking white and one thinking black and
both with two chips on each shoulder. I hope that this will be resolved.
I would hate to see the issue perhaps add to the pressures on the com-
mittee which are such that I don't appreciate it.

Mr. McCr,oirr. Even in the Swann case, which has caused so much
discontent, there are indications that there are valid limits to busing.
These limits could be refined and codified. I note that black politicalleaders, including one of my colleagues from Illinois, have suggested
that with regard to the subject of busing a legislative solution is
possible.

Mr. WthniNs. I think it is an appropriate area, but I hesitate to rec-ommend it across the board because it will be used as an umbrella underwhich to promote various other types of disobedience to the busingtheory.
Mr. Mcer,orty. Regardless of what we do or don't do, the solution

will require some guidelines which take into account the particular
difficulties of various communities; isn't that so?

Mr. WiLitiNs. Yes; I think so. I think so. I can imagine a blackmother feeling that her child's health is in danger by busing. I canimagine a white mother feeling the same reluctance. Mothers veryoften don't like children to get too far away from the home and theyard and the neighborhood and I can see any exceptions which aremade. on the ground of health or convenience, how far is too far? Was
too far by horse and buggy 2 miles?

80-449-72-pt. 2-26
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But is it too far by automobile today?
Mr. MeCLonv. Mr. Wilkins, you ()mil know what the President is

going to say in his message. do you ?
Mr. WHAuxs. I have the underground information and I hastento say that it is not reliable and, perhaps, it is as reliable as anychannels open, but the President. I understand, will not go for a con-stitutional amendment.
Mr. :ICCLOTIY. That. will be good : won't. it ?
Mr. Wrt.nrxs. Bnt in our estimation. he will go for just as bad.Mr. MrCt,cwr. I wraild like to reserve judgment on the President's

message until I have heard it and I have had an opportunity to studyit.
Mr, WILEINQ. I. too. will reserve judgment until I see.
Mr. .MrCr.oay. You have made some rather strong charges here andI hope that, we can find that the President's judgment is again verypraiseworthy. Thank you very much.
Chairman CETLER. WO will he pleased to hear from you. Mr. Jones.Mr. JoxEs. Thank you. Mr. Chairman and members of the com-mittee. I am Nathaniel R. Jones, general counsel of the National Assn-elation for the Advancement, of Colored People. I appreciate thisopportunity to supplement, Mr. Wilkins' testimony with the, followingstatement.
In a long series of school cases from Ceri'eR to Swann. the IT.S. Su-

preme Court, has consistently held that the constitutional right ofNegroes to an equal education is solemnly vested and must be protectedeven in the face of eommnnit v hostility.
Building on these decisions have been significant Northern casesaimed at dealing with the proliferating evil of Northern school segre-gation. These eases have had the tendency to reinforce the faith ofblack Americans in the efficacy of law as a corrective instrument.
Northern judges have merely resorted to the same remedial toolboxthat Southern judges utilized todismantle dual systems. One tool hasbeen 1111Cilltr. NISill!;* has come in for attack by opponents of integra-tion. Blacks view these attacks as tl 'nlv veiled forms of racism.One such form comes from white persons with the audacity to at-tempt to speak to and interpret, the mood of black Americans withregard to busing, They insist that Negroes are opposed to having their

children transported to schools in connection with the dismantling ofdual school systems.
The other forms of racism come, from black separatists. Do not hemisled by them either. Aside from the fact, that, their voice volume,exceeds their numbers, in considering the question of constitutionalrights, it must, he remembered that numbers are not the crucial test.A constitutional right to a quality education is a personal right notconditioned upon white or black segregationists' desires. In the en-forcement of this personal right, courts do not, and I am sure will not,give any greater quarter to black separatist sentiment than they haveto white hostility.
For one thing, blacks know that their children are not getting a!Toad education in the overwhelming number of school systems in theNorth and West. And they want to see the systems deal with thisdenial in a meaningful and effective way.
As general counsel of the NAACP I am presently involved inlitigating cases in San Francisco, Indianapolis, Grand. Rapids, Ben-
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ton Harbor, Detroit, and Kalamazoo. Lawsuits are in preparation ; infact, one was filed in Boston yesterday. We anticipate filing suits in
Dayton, Springfield, Ill., and Waterloo, Iowa.

Requests are pending for branches in Flint; Cleveland, Columbus.
Cincinnati, and Mansfield, Ohio. I wish to emphasize these requests
emanate from black parents. This certainly reflects their continuing
faith in law and the courts as a means of changing practices and poli-
cies which offend them and the Constitution.

The Detroit case is most instructive on the question of Northern
culpability. There, our lawyers clearly established that a dual school
system has been in operation in that community. Both white and black
Children understand in Detroit that they are largely contained in ra-
cially separate schools and that a stigma of inferiority attaches to the
so-called black schools. Both black and white communities generally
perceive the white schools as superior and the black schools as inferior.

You should also know that although almost all of the schools in
Detroit were below the nationwide norm, predominantly black schools11:v the eighth grade were in the average two or more grade levels be-
hind predominantly white schools, as measured by standard achieve-
ment test scores.

As a group and on the average, black and white children arrived in
school with the same potential and much of the same levels of test
achievement. Only thereafter, with the experience of school segrega-gation. did this tested achievement disparity appear and grow, withthe final result being systematically inferior education for black chil-
dren as compared to white children in the Detroit district..

In that case, it was conceded by the school authorities that racial
discrimination, past and present, resulted in adverse effects on dispro-
portionate numbers of black pupils. The effect was clearly observable.
Similarly, the, segregated educational experience had cumulative ef-fects on the attitudes and behaviorof the children.

We also established by our proofs that Detroit. systematically dis-
criminated against black children and black schools in the provision of
objectively measurable educational resources. For example, although
teacher-pupil ratios were the same, more emergency substitutes. fewer
higher paid and experienced teachers and more inexperienced and low-paid teachers were assigned by black schools than to white.

Even in the allocation of the district's own funds, the average ex-
penditure per teacher in black schools was between 51.800 and 51.400less the average salary of teachers assigned to the white schools.In short. we were able to prove that black children in Detroit werebeing cheated. This pattern perpetuates the twin cancers of racismand segregation in our society and denies Negro children and equaleducational opportunity.

The foregoing testimony. when added to the proof of the tans-portation policy utilized by the school district; the way in which theschool attendance patterns.built upon existing racial segregation : thecreation and maintenance, of optional attendance zones in neighbor-
hoods umdergoing racial transition and between high school attendance
areas of opposite predominant racial compositions; the utilization ofintact, busing which saw black youngsters segregated in schools towhich they were transported and the construction of new schools insuch a manner as to perpetuate and further distort residential segre-



gation all combined to lead the court to conclude, as a mazer of fact
and law, that the State of Michigan, through its various entities, did,
to a significant degree, contribute to school segregation.

I may interject this observation also. The court went on to find that
residential segregation and school segregation were interdependent
phenomena, incapable of separation.

With that finding, the court concluded that it had to intervene and
fashion a remedy.

finding,
now deny a Federal court in such a case, on

such a record, the power to use the busing tool, if it is found appro-
priate to correct the constitutional violations, is to grant a license
to the North now denied to the Southto continue segregating and
depriving black children of their constitutional right to an equal
education.

It is clear to an increasing number of Negroes that what antibusing
people are doing in tampering with the Constitution is attempting
to repeal the 14th amendment. These moves of antibusing advocates,
constitute attempts to change the rules halfway through the ball
game.

If they succeed, the power of courts to enforce other rights for racial
minorities will be in serious jeopardy. Limiting the authority of a
Federal court to correct constitutional violations, in the same way
that judges did in dealing with southern segregation, will guarantee
that no meaningful desegregation will occur in the North.

Should congressional act-4 be taken to impair or diminish the
power of a court to deal the problem of segregated education-,
it will constitute a severe blow to methods used by organizations such
as the NAACP. Damaging the credibility of the approach we espouse
will be integrated as a clear signal to Negroes that the battle for
change must be taken underground.

And the Congress as well as the executive branch, if they succumb
to or continue to exploit the mass hysteria of the moment will have
contributed to the undermining of the constitutional form of govern-
ment that an increasing number of black people were beginning to
respect, and trust.

Chairman CELLEIL We want to thank both of you gentlemen for
a very helpful statement.

Mr. Porn Mr. Chairman, I have no questions, but I asked for the
time simply to make an explanation and offer apologies to the wit-
nesses. I was absent not by choice, but because I was testifying before
another subcommittee of the Committee on the Judiciary.

Mr. Fora. Mr. Chairman, Mr. Wilkins, members of the subcommit-
tee have, in the course of these hearings, attempted to determine if
there are a va"able effective alternatives to court-ordered busing to
achieve desegregation,

Several theories or approaches have. in turn, been proposed by wit-
nesses. The first is th open-housin theory : since open-housing laws
are now on the books, the way to solve the problem is to allow the black
to move up in economic stains and to buy a home in a white neighbor-
hood so that when the neighborhoods become integrated, the neigh-
borhood schools will ipso facto also be integrated.

Could von minima on that approach ?
Mr. WILKINS. I would be interested in what our general counsel

would say on that, but 1 certainly believe that it would take too long
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to integrate a neighborhood dependent upon the ability of black pur-
chasers to get together and get the mortgage money available so that
they could move, provided they had the desire to move, into this
neighborhood.

What seems to be overlooked is that each year we delay this, some
kind of a summary adjustment, the black children are being systemat-
ically cheated of the access to adequate education. They are only 11
years old once. They are only 13 years old once. When they pass that,
they are passed, and something that may happen in 1980 won't benefit
the, kids in 1977.

This is my only comment.
Mr. Porx. Another approach that has been suggested is compensa-

tory education, There has been testimony that millions of dollars are
spent to buy schoolbuses and to maintain and operate them. If that
money were poured into compensatory education, it is suggested that
that would do much more to upgrade the quality of education for
blacks than busing. does.

Could you confluent on that ?
311.. JoNrs. If I may address myself to that, Mr. Counsel, each of

these suggestions have been presented to courts in the various cases
that have been before the courts and the courts have found that they
have not been an effective remedy,

The Supreme Court. has mandated in the Green case and in Alex-
ander that the remedies that must, be applied to dismantle the dual
school systems and to correct the constitutional violations must be
remedies that will work and work now.. The voluntary open enrollment
notion, the compensatory education route, all of these have been tried.
They were tried in Detroit and they were found to be woefully in-
adequate to meet the problem.

If 1 may just follow up on what, Mr. Wilkins said, to show you how
all of this ties together, last year Mr. Wilkins had me go to West Ger-
many to investigate, the complaints of black GI's concerning discrim-
ination in housing, promotion, and administration of justice.

We were convened because over 50 percent of the GI's who
were in the stockade were black and a disproportionate number of
courts-martial that were meted out and article 15 pnnislunents being
handed out were being handed out to black GI's and disproportion-
ate number of dishonorable discharges were being given to black GI's.

We found a lot of this was rooted thick into our school system be-
cause these black servicemen were tested when they entered the
service. They took an AFQT test and because they performed poorly,
because their reading skills were not adequate they were put in certain
job career fields which did not permit very rapid advancement and so
they became very disenchanted and they were, in effect, in segregated
units over in West Germany.

Because they could not advance and they saw their white counter-
parts of their same age group moving much faster than they were,
they took the position that they were crippled and that they could not,
advance.

The fact that they (lid perform poorly on their AFQT test. went
back to our school system. When you tie that in with what we found
in Detroit, that when a youngster reaches the, eighth grade in a. pre-
dominantly black school, his reading skills are 2 to 3 years behind
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those of students in a white school, then you see he can't wait 3 or 4
or 5 years to correct the situation.

Mr. POLK. A third approach was suggested by a witness yesterday,
and that is the approach of one-way busing. Would you comment on
the wisdom or legality of that approach'?

Mr. JONES. One-way busing is an insult to the black community.
Mr. PoLK. Why is that ?
Mr. JONES. It is an insult because it says to the black youngster the

only way you can learn is to go out into a white milieu. We take a
position that when seats are vacant, when there is space available in
solid physical plants and they are located within the black conununity,
there is no reason why these buildings should not be used as well.,

In Detroit, for instance, at a time when there were 26,000 vacant
seats in schools located in the inner city of Detroit, the Detroit School
Board was contemplating constructing a new high school and the
court enjoined that construction because it took the position that if
there were overcrowding in these various outlying schools, it could
have been met by transferring some of those students into the inner
city schools.

But the way to cure that situation is to provide schools of superior
(lnality throughout a system and then you no longer have identifiable
white schools and identifiable black sdiools. That is what the courts
are talking about. If you eliminate identifiability of schools, then you
don't have any problem of one-way or two-way busing. You MOAT kids
around without any stigma involved.

Mr. POLK. Why is one-way busing demeaning to blacks whereas twe-
way busing is not?

Mr. ,ToNr.s. For this reason. If schools are brought up t) snuff, if the
schools in the inner city have been good enough for black youngsters,
then there is no reason why they should not be open to the white
yoiui

Mr. WiLKINS. The truth of the matter is of course that the so-called
black sch6ols which we complain about and talk about, as inferior, the
white parents are just now finding out, by means of this two-way
busing that their children are being. sent not only to a neighborhood
school that they have learned to distrust but to schools which are hi
fact inferior.

Our contention is that the true integration of the school system em-
bodies the quality education of every child. You either have to bus
them to whe,re the good education is or you have to leave them to wal-
low in the inferior education.

We have found, for example. that when von bring white kids into a
heretofore black school and the parents find out that they are not
getting this and they are not being tanglit, that, and so forth, they
become very vocal to the school board and improvements have taken
place in the black school because th, 711i:es are there and because
they refuse to be satisfied with the standards that were in effect.

Mr. Pout. You are suggesting this would not happen otherwise?
Mr. Wrrattxs. It hasn't happened. Let's put it that way. The best

proof of whether it will happen is whether it has happened and there
is no record anywhere in America. Take Boston. Boston is a prime
example,. Take Pasadena, Calif. Pasadena is a prime example. Take
Chicago. Take any tit;, in the North or West and they have dragged
their feet on improving the quality of all of the schools.
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Mr. Pout. Thank you, Mr. Wilkins.
Chairman CELLER. We are grateful for your testimony, both of

you gentlemen. We thank you.
The committee is in a bit of difficulty. One of its bills is to be con-sidered this morning and the House goes into session at 11. We stillhas five witnesses. The chairman must leave shortly because I amscheduled to speak on one of these bills and the gentleman from Texaswill preside.
Meanwhile, I am going to ask all of the other witnesses to be asbrief as possible. We will accept their statements for the record and

request that they epitomize them.
Our next witness is Mrs. Darnell A. Cleveland who will be accom-panied by Mrs. Geraldine Urbonas.
I know that you have a statement of 30-odd pages. We will include

your statement and data for the record and files and ask you to epito-mize your position.
(The prepared statement referred to is at p. 1001.)

STATEMENT OF MRS. LARNELL A. CLEVELAND, ACCOMPANIED BY
MRS. GERALDINE UREONAS, ROCHESTER, N.Y.

Mrs. CLEvErtNn. Could I read ray statement? It will not. take long.
Chairman CELLER. We have asked you, if possiblo,, to give it to usorally, not repeating it word for word, because we will have to cut youshort; not that we want to do that. but the exip.encies of the morning

require something of that nature. Otherwise, we will be unable to hearall of the witnesses before we go to the floor.
Mrs. CELVETA ND. I may take 10 minutes, that will be all right.
Chairman CF.LLER. Just do the best you can.
Mrs. CLEv ELA ND, All right. Representative Celler and members of

the committee, I am Mrs. Larne]] A. Cleveland. My companion is Mrs.
Geraldine Prbonas and we are both from Rochester, N.Y. Mrs. Pr-
bonas is chairman of the committee and cochairman of the united
council of education.

I live at 50 Hayward Avenue in Rochester, a neighborhood which is
thoroughly integrated. We do not own our house and cannot afford to
buy. I have two daughters and a son, all teenagers, attending schools in
the Rochester School District.

My husband and I voluntarily bused our youngest daughter for 3
years under the open enrollment plan to an integrated school. We do
not. belong to any antibusing organization or school organizat ion al-
though we sympathize with their cause.

I am here on behalf of myself and many. many parents and children
of Rochester who are undergoing hardships and anxiety brought on hy
compulsory busing. This busing program, separates lirothers, sisters,
and friends, and takes children long distances from their homes.

I run in favor of voluntary busing and voluntary transfer, but vehe-
mently opposed to compulsory busing to achieve racial balance in our
schools. Compulsory busing has polarized our cities. Mothers of chil-
dren in both black and white schools do not. want their children bused.

The ultraliberal or left is sympathetic to the cause of the anarchist
whose goals are to demolish the social structure and undermine our
Government which appears to be succeeding by the mere fact that I



998

am here pleading for my constitutional right of freedom of choice
guaranteed under our Constitution.

These innercity parents are against busing when they see their chil-
dren short-changed in education in order to pay $11 million this year
alone for busing. Next year as more loans are implemented the busing
costs will be greater. See exhibit 1 and 1A, please.

And then also the cost of monitors who are actually riding shotgun.
The citizenry of Rochester has been fighting this fight against the com-
pulsory busing since 1967, at which time Superintendent Herman Gold-
berg introduced his pai plan which included compulsory busing at a
school board meeting at East High School.

The programs proposed by Mr. Goldberg were defeated and it was
then the open enrollment and voluntary transfer program was born.
The racial problems started in our schools thereafter.

After boycotts by both teachers and parents, violent outbreaks in
the schools, the board still voted in the reorganization plan. In 1970,
two elementary organization plans, A and C zone, consisting of seven
schools were implemented under the first phase of this plan.

All children involved in these zones were within walking distance.
Under the reorganization plan, elementary schools were broken down
into categories K-3 and 4-6, 7 through 8, and 9 through 12.

In reorganizing in this fashion, it compelled children to walk far-
ther distances from home and at the same time pass their neighborhood
school on their long journey to the reorganized schools.

It was explained to the community by Commissioner Thomas Frey
that this was an experimental program that had to be evaluated before
implenlenting further zones. Exhibit 2. But in 1971, the following
year, they implemented the junior and senior high schools and one
More elementary zone.

Rochester consists of 36.44 square miles and a school population
of over 44,000 children. Due to its peculiar geographical shape, the
buns runs up to 4:i minutes one way in good weather, so gentlemen,
you can lin:urine the time involved in rainy or snowy weather. Under
poor conditions and good conditions buses run late and children are
left statulin7 in rain or snow and zero temperature.

Tn view of this fact and the fact that oftentimes children miss a'
bus, truancy has spiraled upward. Parents and children are under-
goiog. hardship:- because of busing due to the early hour a child has
to arise in the morning. He gets home late and he is therefore unable to
:,nrtieipate in extracurricular activities.

Parents who have more than one child often find their program
in as ninny as five different schools. Reorganization's r function
was to ihtegrate our schools through busing. It has failed miserably.
Our schools were never segregated . Racially imbalanced, yes, but
never segmgated.

Today we have "segregated" integrated schools. Blacks remain with
blacks, whites with whites, Puerto Ricans with Puerto Ricans, on the
buses, in classes, assembly, and in the cafeteria.

Coercion in any program will lead only to failure. Where we used
to have a student union, 'ow we have black, white, and Puerto Rican
student unions. Many in Rochester came into existence during violent
times.
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In my opinion we have three armies in school. white, black, and
Puerto Rican. They were formed out of fear. Our youth is frightened.
The hatred is kindled by the school's double standard set up by teach-
ers and administrators. Unity, gentlemen, the word unity is dead as
long as we are talking color and making laws in color.

As soon as the statement, has to be prefaced with a word, white,
black, or Puerto Rican, you imply that white. black, or Pm rto Rican
cannot trust each other and this has happened in our school.

In September the Rochester schools expected 45.000 children but
they lacked 1,500. The dropout situation has spiraled, 1,500 in the
first 2 months. The Rochester School District has been involved for
many years in many federally funded and locally funded experimental
programs.

The children in our community have been guinea pigs tested with
programs that, cannot be evaluated. Quality integrated education is
education in which all children of all people go to first-rate schools.
This is a quotation from Mr. Herman R. Goldberg. past superintend-
ent. of schools, see exhibits S and 6.

I do have the crime report. Crime has increased in Rochester
schools this year 255 percent and I break it down. The name of the
plan is a farce. All schools were integrated. Some schools had the same
percentage of ethnic groups as they had before. Busing and voluntary
transfers are not the only evils of the reorganization plan.

As I mentioned previously, experimental programs such as a cluster
system, nongrading and a school without walls. Schools do not meet
building codes and school equipment is davenports and mattresses on
the floor. Children come and go as they please. I quote from Rochester
History, edited by Blake McKelvey, Rochester city historian, dated
April 1969:

The 1850's were a crucial decade in Rochester's educational history. The hoard
of education recognized the rights of Negro children to equal and unsegregavd
educational opportunities a full decade before the State granted the right torote.

I would like to mention that. in the last 10 years, Rochester has lost,
60 major industries, so unemnloyment is prevalent. Books in the
schools are short.. The ratio is three books for five children. The crisis
in education today in Rochester is to educate without indulging in
social. experiments.

The demographic conditions in Rochester preclude any possibility
of accomplishing any stable integration. A mere glance at the annual
Ethnic Census of 1970-71 put out by the division of planning and re-
search of the Rochester School District, exhibit 7.

In speaking of desegregation and integration, we often lose sight
of what these mean within the context of a free. open, pluralistic
society. We cannot be free and at the same time bo required to fit
our lives into prescribed places on a racial grid, whether segregated or
integrated and whether by some mathematical formula or assignment.

An open society does not have to he homogeneous or fully inte-
grated. Especially in a Nation like America it is natural and right
that we have Italian or Irish or Negro or Norwegian neighborhoods.
It is a natural and right thing that members of these communities
feel a sense of group identity andgroup pride.
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The right and ability of each person to decide for himself where and
how he wants to live, whether as part of the ethnic enclave or as part
of a larger society or, as many do, share the life of both.

I have a quote in here by Robert Kennedy or words to that effect,
but I would like to say over 150 years ago President Thomas Jeffer-
son said that if our Republic ever falls, it will be the fault of the Fed-
eral judiciary. -

The time has come for you, the legislature, to realize that now is the
time for you to assert yourself and live up to your responsibilities
and desires of your constituents, the purpose for which you were elect-
ed. Any further usurpation of your prerogatives by the Supreme
Court would be complete capitulation on your part. The end result
would well be the disruption of our Republic.

An amendment to the Constitution is needed to prevent capricious
and arbitrary decisions by appointed state and federal officials from
overruling locally elected officials. For example, Mr. Ewald Nyquist
and commissioners of schools in New York State.

To prevent capricious and arbitrary decisions made by State and
Federal courts from mandating busing situations that arc impos-ible
for school districts to implement either logistically or financially.

To put the Supreme Court of the United States out of the legislative
structure o our Government and back to the judiciary section where
it belongs. co prevent further loss of freedom for our citizens and the
quantum steps that have been taken toward a totalitarian state in
recent years. To help prevent the insidious 'Federal bureaucracy such
as the bepartment of Ikalth, Educatim. and Wel far, from becoming
mo.e of a government within a government, than they already are.

To prevent. abortive attempts by the Department, of Health, Edu-
cation. and Welfare to racially balance school children in large cities
of the ITnited States, an action which invariably leads to desegregation
by whites and the more well-to-do blacks.

Representative Emanuel Collet., you should be most cognizant of the
danger of these situations. Even without massive busing programs, the
city of New York in the last census period lost. 800,600 whites with
an educational median of 12.5 years and at the same time gained
750.000 blacks, whose education median was not ascertainable.

The city of Rochester, with a population of less than 300,000, gained
over 25,000 blacks, a 114-percent increase in the last 10 years. At the
same time. they lost, over 50,000 whites. Assign a public school student
because of race. color or creed why? To bus to racially balance
why? To relinquish more of your inalienable rightsGod forbid it.
To comply with the wishes and beliefs of the overwhelming majority
of citizens of this Republic.

If any politician, by this I mean the President or Members of the
Congress, does not believe this is a viable statement, let them speak
out for busing and against this resolution. And if he or she is up for
election, we will send them back to their homes defeated.

I would like to show you what is in the exhibit, but I can now
show you in full where on September 24, the Rochester evening paper
has the school complaints growing and Senator Javits' article cites
our city as a beautiful example of integration and how peaceful it was.

Chairman CEWER. I will have to cut you off because, as T said, we
have four more witnesses. One has come from Denver, Colo., and
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others also from distant places, and we cannot keep them over today. I
am afraid we will have to cut you oft.

I don't do that disrespectfully in any sense. We will put your com-
plete statement and that of Mrs. Urbonas in the record, and all of
your exhibits will be retained in our files. All will receive our full
consideration. At this time. we thank you very much.

(The statement referred to follows:')

STATEMENT OF MKS. j...,ARNELL A. CLEVELAND, ACCOMPANIED BY MED. GERALDINE
CRDONAS

I am Mrs. Larne 11 A. Cleveland, my companion is Mrs. Geraldine Urbonasand we are both from Rochester, New York.
live at 566 Hayward Avenue in Rochester, a neighborhood which is thor-oughly integrated.

I have 2 daughters and a son all teenagers and attending schools in the
Rochester School District. At the present time, I have a (laughter in the block
schools because in my opinion the school she did attend was unsafe.

My hthband and I voluntarily bused our youngest daughter for three years
under the open enrollment plan to an integrated school.

We do not belong to any antibusing organization or school organization,
although we sympathize with their cause. I am here on behalf of myself and
many, many parents and children of Rochester who are undergoing hard-shins and anxiety brought on by compulsory busing. This busing program
which separates brothers, sisters and friends takes our children long distances
from their families and familiar environment.

I ain in favor of voluntary busing or voluntary transfer but vehemently oppose
compulsory busing to achieve racial balance in our schools.

Compulsory basing has liolarized our citymothers of children in both thewhite and Mark eminnnities do not want their children bused. altlionali theultra liberal faction who have been the strongest proponents of this plan donot have their children in schools which would include them in this program.
The ultra liberal or leftist who is sympathetic to the cause of the anarchist
and communist. whose goals are to demolish the social structure and under-mine our government. appear to be succeedingby the mere fact that I Inn here
pleading for my constitutional right of freedom of choice guaranteed under ourconstitution.

Inner city parents are as vociferous as outer city parents against bussing asthey see their children short changed in education in order to pay 31.8 million
dollars this year alone for bussing. Next year if more zones are implemented the
bussing cost will be that much greater, not to mention the cost of monitors who
have been hired to keep order on the busses (See Exhibit #1) and help protect
the bus drivers and prevent the dismantling of the busses, a true description of
the Monitor would be "riding shot gun."

The citizenry of Rochester has been in this fight against compulsory bussingsince 1967 at which time Supt. Herman Goldberg. introduced his Park Plan and15 point plan which included compulsory bussing at a School Board Meeting atEast High School.
This particular Sehool Board Meeting ran into the wee hours of the morning

before all speakers were heard--4 :00 a.m. to he exact. The programs proposed
by Mr. Goldberg were defeated and it was then that the open enrollment or volun-
tary transfer program was born and racial problems started in our schoolsshortly thereafter.

In 1969 after many bitter tights between School Board Commisisoners and
constituents, after boycott of schools by both teachers and parents, after picketing
of schools and Commissioners' homes. after many violent outbreaks in our z:nools
and after refusing the community of Rochester a referendum on this highly con-
troversial issue, the School Board voted into being the Reorganization Plan which
is nothing more than compulsory bussing and involuntary transfer.

In September, 1970, two elementary zones. A and C Zone, consisting of seven
(7) Fehools were implemented under the first phase of this plan. All children in-
volved in these zones were in walking distanceN.Y.S. law designates 11/2 miles
from home to school as walking distance. Under the reorganization plan ele-
mentay schools were broken into two categories K-3 and 4-6 from K-6. In reor-
ganizing in this fashion, it compelled children to walk farther distances and at
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the same time pass their neighborhood school on their long journey to the reor-
ganized school.

It was explained to the community by Commissioner Thomas Prey that this
was an experimental program that had to be evaluated before implementing other
zones (Exhibit #2). But in 1971 the School Board Commissioners implemented
Zone G. and included the reorganization of both Junior and Senior high schools
which threw our community into an "educational crisis," because compulsory
bussing was the means to this end.

Rochester consists of 36.44 square nines with a school population of just over
44.000 pupils (Exhibit #3). Due to its peculiar geographical shape. there are
bus rut s up to 45 min. one way in good weather. So. gentlemen. you can imagine
the time involved in rainy or snowy weather. 'Ceder poor conditions and good
conditions busses run late and children are left standing in rain. snow and zero
temperatures. In view of this fact and the fact that often times students miss abustruancy has spiralled upward.

Parents and students are undergoing many hardships--with the time involved
in bussing, the early hour n child has to rise in the morning along with bus time
schedule after school. deprives them of either leisure time or time applicable to
academic or cultural studies (homework, music. etc.) and it also deprives them
of extra-curricular participation such as sports. student government yearbook.
social committees. which in fact. is infringing on their rights to obtain the op-
portunities offered to them in many different fields. Many musicians got theirstart in the high school band and professional athletes took advantage of high
school basketball. football and baseball teams.

Parents who have more than one child in school often find that all her children
are in different schools. A case in mind is a woman in Rochester that has five
children in five different schools But still gentlemen we hear the ery of the edu-
cator "parent involvement" ''support PTA" Reorganization makes this almost
impossible bemuse the parent either doesn't have the transportation nor the time
to run from one end of the city to the other and often time her child is bussed
into a neighborhod that she wouldn't be safe to enter.

Bussing is a threat to family lifebrothers and sisters are separated and the
security that a child has by knowing that either fan ily. friend or neighbor are
all together in familiar environment is stripped from them and school becomes
n traumatic experience.

Reorganization's prime function was to integrate our schools through bussing
it has failed miserably. A paint of fact. our sehool, were never segregated. racially
unbalaneed, yes. but never segregated. But. today we have "soureented--inte-
grated schools" because blneks remain with blacks. white with white and Puerto
Rican with Puerto Rican on the busses, in classes, in assembly, in cafeteria.
Coercion in any program will only lead to failure.

Where a Student Union or Student Council was rpresentative of a student
body, we now have Black Student Union. White Student T'nion and Puerto
Rican Student Union. I have no trouble with student unions whatever valor
what does ennne me consternation IN the reason they were horn. Many in Rochester
came into existence during the violent times in our schools. Tn my opinion WA
hive 3 armies in a sehanlwhite. black and Puerto Poenn. They were formed out
of fear Binek Student Union, in numbers they could fight the white. White
Student 'Union. in numbers they mild fight the black. Puerto Rican Student
T'nion. in numbers they could fight the white and black. isn't this sad gentle-
menthe hatred that IN inbred in our youth is frightening. The hatred has been
kindled by the schools double standard set lip by teachers and administrators.
our children who say "the only good nigger is a dead nigger" and those who say
"we'll kill the white mother " are really saying "we have to kill the system."
The hatred is really for the iniustiees that have come forth from the double
standard set through reorganization.

T'nitygentlementhe word unity is dead as long as we keep talking in color
and midriff laws in color. As soon as a statement hes 'o be nrefneed with thePaek or white or Puerto Rican. you imply that neither Bleek or White or

leen ?Venn cannot trust eeeh other and this is what happened in our sehools.(Exhibit No. 4)
Tn September the proiecter number of attendanee in Rochester schools was

45.900 pupils but netnnl enrollment was down 1500 students.
The dropout situation in Rochester is disastrous. In September. 1971. there

were 6O( children and in October 1971, there were three hundred. These figures
ridded to the '500 less Enr^lIed adds lip to the nice and tidy sum of 2400 decrease
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in two years. These figures were computed by Mr. Joseph Farts). prese it
School Commissioner.

Rochester School District has been involved for years in many federally
funded or locally funded experimental projects. The children in our community
have been guinea pigs tested with programs that still cannot be evaluated
as per example, "Reorganization". To give proper name, "Grade Reorganization
and Desegregation of the Rochester Itub lic Schools."

"Quality Integrated Education is education in which all the children of all
people go to first rate schools together free of the fears of men." This is a
quotation of Mr. Herman A. Goldberg. past Supt. of Schools in Rochester, and
a great proponent of the Reorganization Plan. (Exhibit No. !S and (I.1

Remembering these words gentlemen from an expert in the field of education.
isn't it ironic that in Rochester since 1970, crimes in the schools based on
Rochester Police Dept. Reportthere has been a 255% rise in school crime.

Since September 1971. 94% of unprovoked types of crimes committed in school
or on the school grounds has been blacks attacking whites. i10% of these were
committed by students bussed into the school (needless to say schools not re-
organized are also feeling a rise in crime due to the young Rev students of the
Third World Movement but not comparable.) 50% of these were black boys
attacking white girls. We have had every type of crime imaginable. In 1971 Police
Commissioner John A. Mastrella said that the police department last rear pro-
vided six (a) pollee officers full time and others part time to the school district.
He said it cost his department $100.000 to patrol the schools last year.

Mr. Hubert A. Norton. administrative director, said busses will he lined up
each day for a quarter of a mile. "With hisses lined up like that. we can't imagine
the problems that might occur" he said. More than 5.000 junior and senior high
school students will be attending schools that they aren't familiar with.

The name of the plan is a "farce." A71 Rochester Seim() ls were integrated nrior
to the plait. Some schools have the same pareentage of ethnic groups as they had
before Reorganization. (See Exhibit *Al.

Bussing and invohmtary transfer are not the only evils of the reorganization
plan. As T mentioned previously eperitnental programs such as the cluster sys-
tete, arm graCtug and schools such as the Sefton' Without Walls and the Interim
School which do not meet 1,119(1111g codes where school emtipntent, is davenports
and mattresses on the floor. children can come and go as they please and wander
the streets individually. go where they like, do what they like and this is what
they call education.

The School Without Walls is patterned in the same way :is (quoted front
Rochester History., Edited by Blake McKelvey. City Historian. dated Anril 19C.9.1
"The 18:10's were a crucial decade in Rochester's educational history. The TItard
of Mir-Won recognized the rights of negro children to equal and tinsegregated
etineation41 opportunities a full decade before the state granted their fathers tbe
right to rote."

Rochester City SelmoI District has right now a deficit of over $2.5 million and
will have to go to the City Council to get funds to complete this school year. as
they are not fiscally independent.

Fitiarci,111m. Rochester is in dire straits, 90 major intinstries have left
Rochester within the last 10 years, To mention a few nationally known. General
Dynamics, employing 15.000 people, Friden Division of Singer--.000 people,
R. T. 'Prowl]. Beeehmit Patting Co.. Xerox moved headquarters to Connectient.
Eastman Kodak Wilding in Coloradothe reason high taxes. School taxes on a
7 room ltonse iii our area-1969-1970----193.52. 1970-1971-203.70this year a
raise of 5.32 per thousand.

For Sale signs ahotind on houses. People cannot sell houses yet cannot keep
them lip.

Reeliester sehools, at the present time, are among the lowest in the state in
reading and math levels due to the nongraded system Part of reorganization
plan in some schools and standard grading in others. Many children are just
being passed whether they should be or not. This is a great injustice to all chil-
dren. Most children graduating 12th grade have 8th grade reading level, (See
Exhibit *9 & 101. Subjects in schools are watered down to the average student
and the bright child or the slow learner has little chance of learning the way
they should.

Children come home from school complaining about disruptions and fights in
classes where some teachers cannot control the children. The ratio of books in
many schools is 3 to 5 children per book,
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The crisis in education in Rochester today is to educate without indulging in
social experiments. More money does not mean quality education. We firmly
believe if monies appropriated to bussing would be used to bring every public
school in Rochester up to a point where there would be no better school then
gentlemen equal opportunity would be offered because then all children would
be educationally equipped to pick up the challenge of life.

The demographic conditions in Rochester clearly preclude any possibility of
accomplishing any true and stable integration. A mere glance at the Annual
Ethnic Census of 1970-1971 put out by the division of Planning and Research of
the Rochester City School District.

To spend millions of dollars to bus children in an attempt to create a par-
ticular racial balance is utterly beyond comprehension when one considers that
this situatiwn, in less than three years. will no longer exist.. In fact, the racial
balance is changing dramatically erery year.

In President Nixon's Policy Statement of 1970 on desegregation of Schools hestated in Islas:
"The goal of this Administration is a free and open society. In saying this. I

use the words "free" and "open" quite precisely. Freedom has two essential
elements,. The right to choose, and the ability to choose.

In speaking of "desegregation" or "integration," we often lose sight of what
these mean within the context of a free, open, pluralistic ..ociety. We cannot
be free and at the same time be required to fit our lives into prescribed places
ax a racial gridwhether segregated or integrated, and whether by some mathe-
matical formula or by an automatic assignment.

"An open 'ociety does not have to be homogeneous, or even fully integrated.
There is room within it for communities. Especially in a Nation like America. it
is mound and right that we have Italian or Irish or Negro or Norwegian
ncivhborhoods. it is natural and right that members of those communities feel
a sense of group identity and group pride. The right and ability of each Personto decide for himself where and how he wants to live. whether as a part of the
ethnic enclave or as part of the larger societyor as many do, share life of both."

The late Senator Robert F. Kennedy said. before the Senate Subcommittee on
'lousing and Urban Affairs (in 190S) on the Senate Floor:

"To seek a rebuilding of our urban slums is not to turn our backs on inte-
gration. It is only to say that open occupancy laws alone with not suffice and
that sensitivity must be shown to the asperations of Negroes and other non-
whites who would build their own communities and occupy decent housing in
neighhorhoods is here they now live. And in the long run, this willingness to
come to grips with the blight of our center city will lead us toward an open
society. Um. it is the comparability of housing and full employment that are the
keys to free movement and to establishment of a society in which each man has
a real opportunity to choose whom he will call neighbo.-."

Gentlemen, face the facts. Over 150 years ago Pro silent Thomas Jefferson
si qted "that if our Republic ever falls, it will be the fault of the Federal
Judiciary." The time has come for you in the Legislature to realize this and
that now is the time for you to assert your selves and live up to your responsi-
bilities. to the desires of your constituents, the purpose for which you were
elected. Any further of your prerogatives as legislators by the Supreme Court
would be tantamount to complete capitulation on your part. The end result of

hih could well he the disolution of our Republic.
An amendment to the Constitution of the United States such as that proposed

by the II.J. Res. 020. Introduced by Rep. Norm m Lent of N.Y. State. 3th Dis-
trict is vitally needed for the following reasons:

1. TO prevent capricious and arbitrary decisions by appointed State and ;fed-
eral officials from overruling locally elected MTh ials. (Example--Nyquist).

To prevent rapriciom, and arbitrary decisions by State and Federal Courts
from mandating busing situations that are impossible for school districts to
honlement either logistic lay or financially.

3. To put the Supren' Court of the United States out of the Legislative struc-
ture of our Government and back to the Judiciary section where it belongs.

4. To prevent the ;urer loss of Freedom for our ,ritizens and the quantum
steps that have been taken toward a totalitarian State in recent years.

5. To help prevent the invidious Federal bureaucracy smith as the Dept of
Health. Education and Welfare, from becoming more of a government within a
government than they already are.

(1 To prevent abortive attempts by the Dept. of H.E.W. to racially balance
school children in the large cities of the U.S. An action that invariably leads to
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resegregation by whites and the more well-to-do blacks. Rep. Emanuel Cellar
should be most cognizant of the danger in these situations. Even without mas-
sive bussing programs ; the City of New York in the last Census period 1960-
1970 lost 800,000 whites with an educational median of 12.5 years. At the same
time, New York City gained 750,000 blacks whose educational median was not
ascertainable! The city of Rochester, with a population of less than 300,000
gained over 25,000 blacks (114% increase) and at the same time lost over 50,000
whites. (See Exhibit '). As you can see by the exhibit entitled Annual Ethnic
Census 1970-71, ue have in Rochester a total non-white population of 17.2%.
At the same time we have 40% non-white in our school Jistrict. The generally
accepted prognosis is that we will have by 1975 a non-white population of over
40%, with our school system having 65-75% non-white. In 1980 Rochester will
be over 00% mm-white with our school district virtually 100% non-white.

Assign a public school student because of race, creed, or color, why?
To bus to racially balance, why?
To relinquish any more of our "inalienable rights." God forbid it.
To comply with tile wishes and beliefs of the overwhelming majority of the

Citizen' of the Republic.If any politician. by this I mean President and Mem-
bers of Congress, does not believe this is a viable statement, let him speak out
for busing and against this II.J. Res. 620 Resolution and this November if he or
she is up for reelection or election, we will send them back to their homes
defeated.

VOX PO1'ULI

The course of events which have surrounded the School System of the City
of Rochester are as complex as they are numerous. They may be simplified to
the basic context of freedom. Busing is a means to implement integration and
quality education. it has uncovered only the bitterest emotions of this city's
people. It has failed in its two prime objectives and has only sown the seeds
of hatred and disilusionment. This is only natural when the state of coercion
presents itself as a real force. The constituents of Rochester voted in November
for a board of five people committed to the rescinding of the reorganization
plan. '['he result of the November election resulted in almost 2 to 1 plurality
for the proponents of rescinding this plan. It is very clear that "vox populi" has
spoken and has given a clear mandate to its five legally elected school board
commissioners. Ally impairment on the part of the courts against this plan is
a blatant obstruction of American rights.

The Civil Rights Act of 1964 states:. "There shall be no involuntary busing
for the purpose of achieving racial balance." Rochester, though it may be an
exception to the country as a whole, has never perpetrated segregated schools.
The charge that this board is trying to perpetrate segregation is ludicrous. The
judicial system if it insists that the populus must accept involuntary trans-
fer will in effect be undermining every constitutional right American citizens
now possess. Can we justify the abridgement of hmnan rights for any reason?
Can the courts, by handing down a decision obviously in discord with the vast
majority of people, justify their omnipotent actiois? I think not. For a body
to decide against the wishes and desires of the people it supposedly represents
is a blatant defiance of the liberties we 1111 should cherish. By deciding what
needs to be done and when it should be done regardless of the peoples' requests,
the courts are in essence expounding the basic tenets of totalitarianism. It is
our wish and fcrvalt hope that the courts will rnognize our legal rights as free
citizens in a democracy and will act accordingly. The majority must be beard
or American liberty will be doomed.

GERALDINE' URBONAS,
Nazareth, College, Rochester, N.Y.

CITY SCITOOL BOARD OKAYS PRIVATE 3-YEAR Bus PACT

(By Kathleen Matichek)

;The City Board of Education yesterday, in a 3-2 party line vote, awarded a
three-year bus contract to Golden Arrow Line Inc.

The contract, which calls for 108 buses to begin service in September, has
been estimated to cost $1.8 million for the 1971-72 school year.

t Additional materials submitted by Mrs. Cleveland are retained in the committee's files.
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Board Democrats, who with their vital third vote approved the contract, said
that the City School District's own fleet of chartered buses "is the best thingwe could do for the people of Rochester."

The board's two Republicans disagreed. Dorothy B. Phillips, board president,
blasted the Democrats by saying "you have struck a tierce blow at the standards
for which this coni.nunity has been built by voting to discontinue the service
now being provided by the Regional Transit Service." Gordon J. DeHond alsodissented.

In September, no city secondary school students will ride RTS buses with
the passes for which the school district now pays $104 each.

The board's vice president, David R. 31ranch, a Democrat, said that the RTS
could have bid on the entire contract "hut it was their decision not to."

The school district now charters 77 buses. Because of secondary and ele-
mentary school reorganization, slated to begin this fall, 91 more buses areheeded.

Cost of additional buses for the reorganization plan is about $800,000.
Of the 168 buses. 105 will be used for secondary school students and will haveto make two round trips daily. With staggered schedules, there vtill be 273routes.
Mrs. Phillips pointed out that staggering schedules "might have some schools

start classes at 7:30 a.m. If this is so, these students might be waiting for buses
at 6 :30 a.m. -What if they miss their busy"

It school hours %sere changed from present 8:30 a.m. starting time, the boardwould have to negotiate new starting times with the Rochester TeachersAssocia ti on.
W.ionia Best said that past experience with Genesee Bus Service Ine.. Golden

Arrow's subsidiary. "has demonstrated better service than the RTS provided.-
About two months ago, the school district took away 10 routes from RTS and

gave them to Genesee because of "very poor service on RTS's part."
John 0. Nolan. president of Golden Arrow, said his company could guarantee

enough buses by Septeneier and that his company would employ 125 more driversand mechanics.
Mrs. Phillips said it was a careless move to hire a non-union bus company

which doesn't pay the prevailing wage rates.
Paul L. Reason, assistant superintendent for business, said that the RTS

wouldn't have to 1a3-off any drivers because of losing the 54 chartered routesit now supplies.
Mrs. Phillips said a three-year contract provides for "built in rigidity."
Thoina., R. Frey said such a contract provides for "built in economy" because

the contract states that prices can't be raised more than 5 per cent a year.

SCHOOL AIDES DEBATE STAND ON AUTHORITY

The city's 10 secondary school principals and the city Board of Education last
night said they have begun to decide how to deal with disruptive students.

After a 31/2uour closed meeting, members of the two groups said they mill
work. out a procedure next week and that defines authority of principals.

Oti Tuesday. the principals told their board they wanted their authority de-
fined by April 19, when classes resume after Easter vacation.

ABC AGAINST REORGANIZATION

The city's anti-poverty agency lag night announced its opposition to a city
school reorganization plan after overcoming fears of several board members that
such a stand would align it with what some called racist groups,

ln approving the recommendations of a committee, James Mc Culler. executive
director of Action for a Better Community, said opposition was justified because
the reorganization plan contained "no guarantees of educational quality."

Builtin controls that would insure such quality are necessary, he said.
The Rev. Eugene Tennis of the city's Community Relations Department told

the board that a negative stance toward the reorganization wouldn't be con-
sidered a racist one.
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ROCHESTER, r.Y., March 15, 1971.
Commissioner THOMAS FRET,
Education Building,
Rochester, N.Y.

DEAR Toni z You may remember that I was present at the stormy No. 8 school
Reorganization informational meeting last Spring. This is my "neighborhood"school.

I asked a question of Dr. Rentach and Mr. Siebert. The question stated that
I had no doubt that zones A and C would be reorganized but would future imple-
mentation rest upon an evaluation of the experiment in zones A and C.I was assured that it would. When I asked what pre-testing had been done,what was to be done, and if the control group had been identified and measured,
the reply was negative. But I was told it was to be done.

At a January RTA House meeting a representative of the Department of
Planning and Research spoke to the House about an evaluation instrument that
had been designed to evaluate the schools and pupils in zones A and C.

This gentleman indicated that he wished the support of the RTA in theevaluation that was to take place. I know that the evaluation has still not takenplace but that other zones have been scheduled for implementation.
In other words, I don't know if the present reorganization plan is educationally

superior or inferior but am asked to support it.
Since you voted for further implementation, what evidence do you have thatit is working? I ask this because you nodded acceptance of the answers to myquestions at 8 School.

Very truly yours,
ROBERT E. KESEL.

80.449 0.72 pt. 2 -27
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SOME SCHOOLS MISSED RACIAL BALANCE

(By John Machacek)

School reorganization has improved racial balance of city high school enroll-
ments, but desegregation goals of the plan fell far short in three schools.

The annual school ethnic census, released by the Ciiy School District, showed
Jefferson Marshall, and Madison senior high schools enrollments considerably off.
the anticipated racial balance objective of approximately 60 per cent white and
40 per cent non-white.

Other reorganized secondary schools were within 10 per cent of the expected
ratio.

Jefferson has a 21 per cent minority enrollment instead of the projected 34
per cent ; Marshall. 15 per cent instead of a projected 36 per cent and Madison,
59 per cent instead of a projected 40 per cent.

Before reorganization, Marshall and Jefferson were less than 10 per cent non-
white and Madison was 80 per cent non-white.

One reason Madison ended up with more blacks than whites was a decision
by Principal Johnny Wilson to enroll black youths who had dropped out of
school but wanted to come back for a second chance, said Josh Lofton, admin-
istrative director for reorganization.

The two major reasons the projections weren't reached, according to Orrin
Bowman, acting director of planning and research, were the options available
to students who wanted to transfer to another school for a particular course,
and the block schools organized by parents opposed to reorganization.

School officials said 387 students given "out of district permits" to remain in
courses not offered at the school they were assigned under the reorganization
plan.

Such courses included Russian at East Senior High School Latin at Franklin
Senior High, Music theater at Marshall Senior Higt and advanced placement
courses at Madison Senior High.

Also, nearly six per cent of students assigned to Marshall by reorganization
ended up at Franklin when the bi-lingual program was placed there. The
transfer of 100 students to the bi-lingual program at Monroe Junior High made
that school about 10 per cent more non-white than expected.

Five block schools enrolled 471 students who had been included in projected
attendance figures for this year.

There were also a "substantial number" of student transfers due to change
of guardianships and address changes.

School Superintendent John M. Franco said the district would not attempt to
improve racial balance further this year in order not to disrupt any student's
academic program.

School officials believe they may be able to achieve th. 60-40 racial balance
next year by rearranging feede^ natterns and having a more uniform offering
of courses.

Enrollments at other reorganized schools turned out just abcut the way they
had been antieipat2:

breakdown of nonwhite percentages: East, 33 per cent ; Franklin, 42;
Charlotte ,Itio.or High, 32; Douglass Junior Hiji, 15; West, 42; Monroe, 52.

Zone G elementary schools : School 1, 30 per cent nonwhhe ; School 14, 39 per
cent ; School 28, 50 per cent ; School 46, 30 per cent ; School b.., 28 per cent.

AT FRANKLIN WHITES FORM GROUP

(By Kathy O'Toole)

A group of white students at Benjamin Franklin High School yesterday
formed the first white student union in city school

Superintendent John M. Franco said such organizations are "not common" in
secondary Schools, although black and Puerto Blear student minions are prevalent
here and in many cities

Franco said the whites are guaranteed the right to organize their own union
'under the student bill of rights passed by he City Board of Education last
spring. They , ;o have the right to hold a cultural day in the school as blacks
and Puerto Ricans frequently have done in the last two years, he said.
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"But the ideal," Franco warned, is not three separate organizations for stu-
dents, but "a complete, integrated student government."

The student bill of rights gave students the right to form "political, social and
educational organizations" within the school.

Student unions, which have been formed to increase awareness and to discuss
the problems of a particular racial group, are permitted if students have a fac-
ulty sponsor approved by Lhe principal and if they admit any student.

"If three different student unions create problems in our schools, I would
hope we can get down to discussing how to integrate these student groups into
student government this year." Franco said.

Franco said that the blacks in city schools began organizing their own student
unions about there years ago "because they were left out of student govern-
ment . . .

"I don't quite know what the students' purpose is. They are represented on
student governments," he said.

One teacher at Franklin said, however, that the students who formed the union
yesterday are the whites "who are left out of the white groups ich have
leaders" in school government,

U.S. REJECTS BID FOR SCHOOL FUNDS

The City School District has been eliminated from a $12 million experimental
school program sponsored by the federal government, school officials said yester-
day.

Rochester was one of eight school districts chosen to submit proposals for a
$3 million program.

None of the eight finalist was recommended by a selection committee, but four
districts will be given further consideration. Rochester won't be.

The committee said Rochester's 100-page proposal, concerning elimination of
de facto segregation through clustering of schools, "suffered from internal in-
consistency and the lack of adequate planning."

The $3 million would have provided a comprehensive kindergarten through
twleve grade program including an interim junior high school.

Other funds now will have to be found to pay for teasing two buildings for
the junior high.

CITY SCHOOLS LOSE RID FOR U.S. FUNDS

City school officials learned yesterday that Rochester will not get any federal
experimental schools money for which it had been competing with seven other
cities.

The $3.1 million which Rc Chester sought would have been used to enhance
instriction and other programs in some reorganized schools and to provide funds
for the interim junior high school, schoo. without walls (a senior high program)
and World of Inquiry school.

Acting Supt. John Franco said the failure to get the money would not affect
the reorganization of high schools or fire elementary schools (Zone G).

Thomas Frey, member of the board Democratic majority, agreed. "They
(proposed uses of experimental money) were pluses," Frey said. "They would
have been added things." "We can still do the minimum without the money."

However, other funds now have to be found for leasing and preparing two
buildings for the interim junior high schools, Frey said.

The board will use buildings at 31 Prince St. and 421 University Ave., both
now occupied by the Singer Corp.

Rental is figured at about $88,000 a year and renovation at $30,000 spread
over three years, Frey said.

The City School District has applied for a $140,000 grant under Title 4 of the
Civil Rights Act to keep reorganization advisory specialists on the payroll after
June 30 and to train teachers in reorganized schools.



1011

Incidents reported to Police Department of Rochester, all of which happened
on Schou) Grounds or in SchoolFebruary 1-29, 1972
Harassments 8Assaults 24Loit'ring 1
Robberies 4Petty larcenies 27Grand larceny_ 0All sex crimes 2
Burglaries 1

Total 67
Submitted by Mr. Frank Ciaccia, Vice President of Rochester School Board,

from Official Rochester Police Reports.
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CITY SCHOOL DISTRICT, ROCHESTER. N.Y.-HIGHLIGHTS OF THE ANNUAL ETHNIC
CENSUS, 1970-71

In October 1970. the City School District conducted its tenth Annual Ethnic
Census as part of the Basic Educational Data System, a Statewide information
collecting service. The minority group designations, as used by the State, distin-
guish those racial, color, or national origin groups which are numerically the
largest in the United States. All persons not classified in one of the specified
minority groups, including those considered to be white, are included in the
"other" category.

The five year period reported in this study shows a rather consistent 2 percent
per annum increase in the pupil population designated as Negro, Spanish sur-
named, American Indian and Oriental. When viewed in perspective, these ethnic
minority ,...--Is comprise 40.0 percent of the elementary sclioqls' enrollment, 33.4
percent of the secondary level and an overall K-12 percentage of 37.5.

More specific highlights and a summary of this year's Pens= follow.

A. GENERAL

1. The percentage of Negro, Spanish surnamed, American Indian and Oriental
pupils in Grades K-12 has increased from 34.8 percent in 1969 to 37.5 percent in
1970, an increase of 2.7 percent, The =parable percentage recorded in 1966 was
28.7 percent.

2. The percentage of ethnic minority pupils is highest at Grade One (44.6%)
and declines to a low of 20.4 percent of the students enrolled at Grade Twelve.
A year ago these percentages were 40.9 percent at the first grade level and 19.1
percent at the twelfth grade level.

3. In the 1970 listing, white pupils account for 60.0 percent of the elementary
population and 66.6 percent of the secondury population, or 62.5 percent of the
total school enrollment. The corresponding percentages for 1969 were 61.6, 712,
and 62.5 respectively.

4. Negro children made up the second largest group of pupils. They constituted
35.2 percent of the elementary population and 29.7 percent of the secondary
population, or 33.1 percent of the total school enrollment. Comparable percentages
for 1969 were 33.9, 25.8, and 30.1.

5. Pupils with Spanish surnames accounted for 4.0 percent of the 1970 total
school enrollment as compared with 3.6 percent for 1969.

B. ET "MENTARY SCHOOLS

1. The percentage of Negro, Spanish surnamed, American Indian and Oriental
pupils increased from 38.4 in 1969 to 40.0 in 1970. an increase of 1.6 percent. The
increases over the previous 3 years, i.e. 1967, 1968 and 1969, were 1.9 percent, 1.3
percent, and 2.0 percent respectively.

2. The total number of ethnic minority pupils in elementary schools has in-
creased from 9878 in 1966 to 11,402 in 1970, an increase of 15.4 percent. The
increase in the percentage of the total elementary population has changed from
33.2 in 1966 to 40.0 in 1970 for an overall percentage gain of 6.8.

3. Ten elementary schools. with white pupils accounting for less than 25 per-
cent of its enrollment in 1970, are the same schools which had a white pupil popu-
lation of less than 25 per cent of its enrollment in 1969. Five of these ten schools
recorded a decrease in the percentage of white pupils ranging from 0.2 to 6.5
since 1969. Four schools recor led an increase in the percentage of white pupils
ranging from 0.6 to 7.4 since 11.69. One school in this group of ten schoohi had the
same percentage of white pupils in 1970 as in 1969.

4. Seven elementary schools (two more than in 1969) bad an enrollment which
is made up of over 90.0 percent white pupils.

5. Twelve of the seventeen schools that were within the 65.6 percent to 20.1
percent range of pupils in the minority groups. as shown in Table H. recorded
increases in the percentage of Negro, Spanish surnamed. American Indian and
Oriental pupils. These increases ranged from 0.2 percent to 12.7 percent above the
percentage for 1969.

G. Two elementary schools had a Spanish surnamed population in excess of
25 percent. At Chester Dewey School No. 14. those of Spanish origin made up
26.2 percent of the population and at Henry Lomb school No. 20 they constitute
25.9 percent of the total enrollment.
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7. The results of the Board of Education action to implement Zone A and
Zone C of the Grade Reorganization and Desegregation Report are shown in the
following listing :

PERCENTAGE OF ETHNIC MINORITY GROUPS IN ZONE A AND ZONE C SCHOOLS

Zone

Percentage

School 1969 1970 Change

116 34.8 31.6 -3.2A...... .... .. ....... .... ... --- 37 17.2 26.0 +8 8A..... ....... ....... ....... se 15.6 20 3 +4.7
122 28.8 41.5 -r -12.7

C..... ...... ...... .. ... .... ..... , - 8 23.6 23.8 + -2C....... -,, , . ... ... 20 79.7 79.2 -.7
C.... , .... ... : ..... . .... 50 29.5 29.2 -.3

1 Intermediate schools.

(a) In 1969 the range in the percentage of ethnic minority pt)pils between
Zone A was 19.4. In 1970 this difference was reduced to 11.3 percent.

In Zone C, the 56.3 percent difference between schools in 1969 was reduced to
55.4 percent in 1970.

(b ) Schools No. 16 and 20, for the first time in five years, reported a decrease
in percentage of ethnic minority pupils.

(c) School No. 22, with an increase of 12.7 percent over 1969, reported an
ethnic minority population of 41.5 percent, which is 1.5 percent above the city-
wide average elementary percentage.

C. SECONDARY SCHOOLS

1. 1, Negro, Spanish surnamed, American Indian and Oriental population
have increased more rapidly in the secondary schools than in the elementary
schools over the past five years. The actual number of ethnic minority students
increaset1 from 3137 in 1966 to 5683 in 1970, an increase of 1.2 percent. This
represents an increase from 20.1 percent of the total seconda.-v population in
1966 to 33.4 percent in 1970, a gain of 13.3 percent.

2. The Madison student population included 80.3 percent from ettoic minority
groups, an increase of 6.1 percent over 1969.

3. West High ethnic minority population increased from 54.8 percent in 1969
to 59.7 percent in 1970.

4. Monroe High School recorded the highest increase in percentage of ethnic
minority students-21.0 in 1969 to 32.5, a gain of 11.5.

5. At SIOnroo High School, 8.2 percent of the student body are Spanish sur-
named. At Franklin 8.0 percent of the student body are Spanish surnamed.

D. SUMMARY

1. The total enrollment in all schools decreased from 48,618 in 1969 to 45,500
in 19)0, e decrease of 2.4 percent. The citywide enrollment in previous years
included in this report, have recorded annual increases. The combined population
of ethnic minority groups has increased from 16,244 in 1969 to 17,085 in 1970,
an increase of 5.1 percent.

2. The increase in percentage of ethnic minority pupils in elementary schools
in 1970 is 1.6 as compared with 2.0 in 1909. The increase in percentage of ethnic
minority students in secondary schools in 1970 is 4.6 as compared with 2.6 in
1969. 011 a citywide basis the increase in 1970 is 2.7 percent.

3. For the tive-year period 1966-1970 the total number of students from ethnic
mitiori0 groups has increased from 13,015 to 17,085, an increase of 31.3 percent.

4. In 1966 the students from ethnic minority groups constituted 28.7 percent
of the entire enrollment ;, in 1970. 35.7 percent, an lumens() of 8.8 percent in the
five -ye:tr period.
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TABLE I.-ETHNIC CENSUS BY GRADE, 1970-71

Grade Enrollment Number I Percentage

Elementary:
Prekindergarten and kindergarten __________ ..... ..... .... 4.548 1,768 38.9... ......... .... . ...... , . . 4, 534 2, 021 44.6

4,140 1, 837 44.4
.... ... . .. ... ... .. .. ...... ... 3,783 1, 569 41.5

3, 315 1,191 35.9
3, 295 1, 275 38.7

6 ... ... ... , , .. .... ...... 3, 078 1, 095 35.6...... ..... - - - - - - .....- .... - - 722 164 22.7
Special education_.. 5::: 1,085 482 44.4

28,500 11, 402 40.0

Combined grade 7 (elementary and secondary) 3, 241 1, 300 40.1
Secondary.

.. . . 2, 519 1,136 45.1
8. __ ....... ... - .._ .......... ..... ........ 3,053 1,118 36.6

3,182 1, 050 33 0
10 2,791 804 28.8
11 :=::: 7,,S.: Sr 2,451 633 25.8
12 ......... . . ... 2,161 440 20.4
Special educafion . :::,:-. 843 502 59.5

Total secondary__ .. 17, 000 5,683 33.4

City total .. ..... _ 45,500 17,085 37.5

I Includes Negro, Spanish surnamed, American Indian, and Oriental.

TABLE 11.-MINORITY GROUPS I BY SCHOOL, 1966-70

Number I Percentage I

1966 1967 1968 1969 1970 1966 1967 1968 1969 1970

Elementary school:
752 725 660 647 660 98.0 98.4 98.4 99.5 99.5
894 817 759 728 631 96. 9 98. 1 91. 2 96. 1 98.3

9 824 787 663 671 605 914 97.9 98.1 98.5 97.9
19 ... , .... 827 787 843 814 880 86.8 88.5 93 5 94.6 97.1
14 ........ ... 718 816 711 721 706 90.4 93.4 94.7 96.4 96.8

690 418 366 350 368 98.6 99.5 97.9 98.3 96.1
2__-_ ........... 947 811 807 884 955 97.9 81.3 81 8 80.6 87.1

772 737 712 775 808 76.6 75.4 78.8 83.0 83.2
20 --------------- :-s< 638 701 639 659 477 72.7 76.9 77.1 79.9 79.2
26 129 193 296 86.0 86.5 79.1

375 440 486 547 607 38. 9 46. 6 54.7 59.5 65.6
31: 148 168 161 196 208 36.9 41.5 43.9 48.8 50.1
3. ...... - 206 254 275 314 304 29.9 39.3 40.0 47.4 46.3
15 124 131 134 138 147 25.3 27.5 31.1 35.6 43.1

62 84 84 - 42.5 43.1 42.9
22...,_.,.... ... , . 147 172 243 366 10.9 17.5 20 9 28.8 4L5
13.. ... ... _ ........ 109 129 157 175 206 18.9 22.4 27.8 3L 3 35.9.......... . 172 194 226 301 323 19.5 23.5 26.1 32.4 35.4

283 254 292 19.3 26.9 32.0 28.7 32.9
16..r - , . - 109 155 260 305 213 14.0 19.7 30.4 34.8 31.6

92 125 99 28.2 28.2 24.0 29.5 29.2
39_ . ... .... 169 216 200 208 211 19.1 25.4 26.8 28.4 26.837...... ...... .... 53 88 110 119 185 8.8 14.6 16.6 17.2 26.0

58 77 111 163 120 9.1 12.3 17.4 23.6 23.8... ..... 108 138 176 191 187 11.8 14.6 19.1 20.2 20.5
42 78 72 93 124 8.8 14.0 12.4 15.6 20.3
49 44 62 71 112 14 7.3 11.4 12.9 20.1
46 56 50 87 91 11.2 13.6 11.R 19 3 19.5
28 59 81 121 144 3.5 7.2 10.3 15.7 18.6

1 50 96 88 79 71 11.1 21.4 23.5 21.3 17.8
75 86 94 92 95 14.1 15.3 17.8 19.1 16.7
34 38 49 54 66 6.7 8.1 10.1 11.3 14.6
43 96 69 56 62 8.9 18.8 14.0 10.8 12.3
4a 78 62 87 73 6. 6 10. 5 8.8 12. 9 11. 9
22 35 37 60 45 4.3 7.0 7.9 15.2 11.6

23. 61 96 99 81 55 13 2 19.8 20.6 16.4 11.4
24 36 131 96 76 4.5 6.5 18.6 16.6 11.2

41 .. ........ ..... ,_. 19 83 99 82 77 2.5 10.5 12.2 10.7 10.8
10 64 87 76 69 1.2 7.6 10.2 9.0 8.8

35 - -- 76 62 61 75 60 10.3 8.1 7.9 10.2 8.4
12 16 26 29 50 2.3 3.2 4.7 5.1 8.3

30. . 53 104 91 81 45 7.7 15.3 13.5 12.0 7.2
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TABLE II -MINORITY GROUPS r BY SCHOOL, 1966-70-Continued

Number r Percentage

1966 1967 1968 1969 1970 1966 1967 1968 1969 1970

13 17 40 52 38 2.5 1 0 7.1 1 3 6.643_ ... ..... .. _ 61 89 55 28 27 1 3 12.9 9.5 4 8 5.1
72 36 49 34 4.6 8 7 4 7 6.3 4.7

Total, elementary... 9, 878 10, 426 10, 583 11, 260 11, 402 33.2 35.1 36 4 38.4 40.0

Secondary school:
Madison ..,, .:..:., .... : 905 1,065 1,199 1,147 1,377 61.3 64.1 69.8 74.2 80 3

553 612 737 848 33.8 40.6 44.4 54.8 59.7
OYA , , , 81 53.3Franklin .... ...... , , . 813 935 1,135 1,148 1,125 30.9 33.3 39.8 41 6 42.6
Douglass 363 422 425 25 9 30.9 35.0Monroe., ,.. <, . . 304 379 498 450 678 15.3 18.3 21.6 21 0 32.5East. , , , , 283 286 319 625 644 10.4 10.4 14.0 23.3 25.3

74 81 106 129 190 6.0 6.9 9 3 11.7 11.6Marshall.-, ,,,,. , ., . 139 90 117 120 150 7.8 5.6 1.1 1.1 9.6
Jefferson 58 95 110 101 118 5.6 8.1 8 9 7.7 9.2
Charlotte .... ..... :,,,. , . 103 56 86 105 117 73 4.4 6.3 7.6 8.6

Total, secondary - 3,137 3, 540 4, 545 4, 984 5,683 20.1 22.3 26 2 28.8 33.4

City ..... 13,015 13,a56 15,128 16,244 17,085 28.7 30.6 32.6 34.8 37.5

Includes Negro, Spanish surnamed, American Indian, and oriental.

TARE DISTRIBUTION OF SCHOOL ENROLLMENT,, 1970-71

Total
enroll-

ment

Negro
American Indian

and Oriental Spanish surnamed Other

Number Percent Number Percent Number Percent Number Percent

Elementary school:
398 70 17.6 ...,, ............ ,.. 1 0.2 327 82.22_. --- -- , , , -- - 1,096 955 92.1 ::: :,:, : :::, ::, . 141 12.93 , _ _ -:: 383 358 961

..,::
. - -...:: , :: :. : : :- . -.-- 15 3.9

4 ::. -. :- 663 652 98.3 ,. 8 1.2 3 .55- Jr::: : :: 656 181 27.6 3 0.4 120 18.3 352 53,7
693 667 14 2.0 12 1.7
663 74 2 3 587 88.5
505 61 12.1 .., , .. , ....... 59 II. 7 385 76.2
618 575 93 0 _ . ,. . ..... 30 4.9 13 2.1II ...... 772 130 16.8

,..
1 .1 13 1.7 628 81,4

13 574 188 32.8 3 .5 15 2.6 368 64,114.............. - ,-, 729 514 70.5 1 .1 191 26.2 23 3.2
341 119 34.9 8 2.3 30 5.9 194 56.916.- .. .. .,,, ,., 674 202 30.0 5

17 ..,., : : 886 212 23.9 9 I. 0 71 8.0 594 67,1
19 906 875 96.6 . , , - : -, 5 .5 26 2.9....... 602 319 52.0 2 .3 156 25.9 125 20, 8..
21 ,-: ,,::: ,:-.- 504 54 10.7 ..-, .. ...... ..... . 8 1.6 442 87.7
22- ... ,,...,:-:-, ..... --. 882 259 29 4 - - 107 12.1 516 58.5
23 .. -_-. 484 54 1 1 . 2 ....-..,-. ... . --, . 1 .2 429 88.6
24 , . . 453 38 8.4 12

.
2.i 16 3.6 387 85.4

25 556 82 14.7 1 .2 29 5.7 444 79.9
374 263 70.3 4 1.1 29 7.7 78 20.9
971 683 125 12.9 163 16.828 ... --. .,,.. , 569 93 16.3 2 .4 474 83.3
926 587 63.4 10 1.1 10 1.1 319 34.4
622 45 7.2 .. -, . .. , --- --> ....... ., . . , 577 92.831_ . _ __, .. . -_ 408 188 46.1 2 .5 18 C 4 200 49.0
913 155 17.0 2 .2 30 3.3 726 79,534.-_, - .,, .-..--. 730 32 4.4

' .. 2 .3 696 95.3
35 716 54 7.6 3 :i 3 .4 656 91.6

912 224 24.6 6 .6 93 10.2 589 64.6
37 .... ----- .:.:-, .. .. . 712 172 24.2 10 1.4 3 .4 527 74. 0

613 73 11.9 , , _

:
540 88.139.. -1 ; :_. 788 192 24.4 3 .4 16 C 0 577 73.2

599 42 7.0 5 .8 3 .5 549 91.7
710 73 10.2 : :.- 4 .6 633 89.2
787 69 8.8

.

718 91.2
539 22 4.1 512 94.9
609 116 19.0 1 .2 7 1.1 485 79.7
389 45 11.6 344 88.4
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TABLE III -ETHNIC DISTRIBUTION OF SCHOOL ENROLLMENT, 1970-71-Continued

Total
enroll-

ment

Negro
American Indian

and Oriental Spanish surnamed Other

Number Percent Number Percent Number Percent Number Percent

. 460 81 17.4 4 .8 6 1.3 375 80.5
339 85 25.1 2 .6 12 3.5 240 70.8

52 .. 574 34 5.9 4 7 536 93.4
196 65 33.2 6 3.1 33 6.6 112 57.1

Total elementary.. 28, 500 10, 042 35.2 110 .4 1, 250 4.4 17,098 60.0

Secoiclary schools.
Charlette.., .:. . 1,353 116 8.5 1 .1 1,236 91.4
East - 2,541 559 21.9 5 .2 80 3.2 1,903 14.1Franklin ....... . , . 2,642 911 34.5 3 .1 211 8.0 1,517 57.4
Jefferson ... -.,.-,... 1, 284 85 6.6 8 .6 25 2.0 1,166 90.8Madison.._; . ., . 1,715 1, 372 80.0 5 .3 338 19.7Marshall ..:. .. 1, 561 139 8.9 i .4 5 .3 1, 411 90.4
M o n r o e- - - - - - - - -. 2,080 491 23.6 16 .7 171 8.2 1,402 67.5
West 1,421 834 58.7 3 .2 11 .8 573 40.3Edison ...-.:.,.:, . 1,032 81 7.8 39 3.8 912 88.4Douglass..: . ., 1,213 383 31.6 2 .1 40 3.3 788 65.0

152 69 45.4 12 7.9 71 46.7

Total secondary 17 000 5,040 29.7 43 .2 600 3.5 11, 317 66.6

,-..- 45, 500 15, 082 33.1 153 .4 1, 850 4.0 29 5 62.5

MATH, READIND--CITI DIP BELOW MARK

(By Charles lc Holcomb)

Scores on state tests given in thin and sixth -,rades show that more and
more youngsters in the Rochester jr.olie schools have been falling below what
the state considers "minimuu. oainpetence" 11. 'eliding and mathematics.

An exception-and this is true statewide- 3 third-grade math, where scores
are improving.

Statewide, sixth-grade math scores are worsening. So, to a lesser degree, ar-
scores in sixth-grade reading, although third-grade reading generally is holding
about even.

In Munroe County school districts outside of Rochester, results vary, but in
many districts trouble in the sixth-grade math test has showed up.

State officials warn the' the tests indicate a school district's "need" more
than whether or not it is doing a good job. How many pupils fall below the
minimum-competence line hinges not only on the school program but on the
capacities and background of the youngsters and the cultural and financial re-
sources of the community,

The minimum-competence 11 ,e an arbitrary benchmark established when
tl,a tests were launched in 1966. coesenting what was felt to be the minimum
skills need for class work. At that time, 23 per cent of the youngsters statewide
had scores in the bottom third, 54 per colt were in the middle third and 23 per
cent were in the top third.

So the percentage of youngsters whose scores were in the lower third is con-
sidered a yardstick of educational deprivation.

Some 3,140 third graders in the Pochester schools took the reading test in Le
fall of 1966. Of these, 16 per cent scored in the upper group. 55 per cent in the
middle or average group, and 29 per cent in the below-average group.

In 1967 things deteriorated somewhat, with 13 per cent in the top group, 54
per cent in the mid Ile and 34 per cent falling below minimum competence levels.

Ord by 1970, only 12 per cent scored in the top third, with 46 in the middle
third, and 41 in the bottom third.

Third-grade math showed a down-ar.d-up pattern, with 44 per cent falling be-
low the minimum - competence level in 1966, 49 per cent in 1967, but 41 per cent
in 1970,

The sixth-grade story was one of steady slippage. Slightly more than half the
pupils scored in the r ,iddle tMrd in all three years, but fever ranked in the top
group, and more in the bottom group,
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In 1966, 27 per cent were below the minimums in reading and 30 per cent
in mt,'.h. In 1966, it was 33 per cent in reading and 35 per cent in math, and, in
1970, 't was 39 per cent below competence in reading and 46 per cent in math.

Basically, 1967's third graders were 1970's sixth graders, and there is a fair
correlation. Thirteen per cent were in the top third of third-grade readers in
1967, but only 10 per cent were there in the sixth grade in 1970. Meanwhile, the
middle group of 64 per cent in 1967 had uecome 51 percent in 1970, and the
lower group went from 34 to 39 per cent.

Among suburban school districts, Brighton shows some contradictory trends.
At the third-grade level, both reading and math seems to be getting better. For
example, 62 per cent were in the top third in 1970 in reading and math, with
only 4 and 2 per cent below competence, reve'Aively, and the rest in the middle.
But at the sixth grade level, while reading was about the same (49 per cent in
top group in 1970, 53 per cent in 1966, 46 per cent in 1967, with 6, 7 and 8 per cent
below competence), marl was falling offfrom zero per cent below competence
in 1966, to 11 per cent in 1967 to 14 per cent in 1970.

Gates-Chili showed remarkable consistency from 1966 to 1970, with its below-
competence percentage in third-grade reading going from 20 in 1966 to 17 in
1967 and 19 in 1970. Similarly, in third-grade math, the bottom third figures
were 18 in 1966 and 1967 and 21 in 1970, not a statistically important difference.

At the sixth-grade level, trouble showed p in reading. in that the "deprived"
group amounted to 14 per cent in 1966, 16 per cent in 1967 and 23 per cent in
1970. But math was slightly more consistent h the lower group counting 18
per cent in 1966, the same the next year and 21, : cent in 1970.

In the Greece Central Schools, third-grade leading scores declined slightly-
10 per cent in the bottom third in 1966, 8 per cent in 1967 and 17 per cent in
1970, but third-grade math held firm-9 per cent, 8 per cent and 10 per cent,
respectively.

MORE PUPILS BELOW PAR IN READING, MATH

ALBANY. More children in New York State schools are failing below minimal
standards in reading arithmetic.

The State Education Department today released summary resu.ts of its Pupil
Evaluation Program (PEP) which showed that nearly one-fourth of the pupils
tested fell below desirable standards in reading and mathematics. The study was
conducted among pupils in grades three. six and nine.

Based on test given in October. 1970, t .o ! results showed that 24.7 per cent
of the students were below the desirable level in reading, an increase rq' 2.4 per
cent over the 22.3 per cent who fell below the minimum in 1966, the rst year
the tuts were given.

In mathematics. the department said, 24.9 per cent of all students tested we e
classified as educationally disadvantaged. an increase of 2.7 per cent above the
below-minimum group in 1966.

The department said an analysis of the tests shows that the rate a educational
disadvantage continues to be much higher in the public schools than in the lion-
public schools.

In 1970, 27.6 per cent of all students in public schools were below minimum
levels in raiding, compared to 11.5 rer cent in the private and parochial schools.
In 1966, the rate was 25.3 for public school students and 10.2 per cent for non-
public pupils.

In mathematics. the average rate in 1970 for public school incompetence
was 25.6 per cent, compared to 12.8 per cent. Both were higher than the 24.7
per cent respectively of the 1966 tests.

The rates of below-minimum performance were sharply higher in larger
cities, with New York City scoring a 38 per cent below acceptable standards in
reading and 40 per cent under achievement in mathematics.

The department noted, however. that the per cent of pupils below min.
mum standards increased at generally the same rate for each type of com-
munity in the five year period from 1966 through 1970.

Victor Taber, director of the department's Division of Education Testing.
said "the number of educationally disadvantaged students in a school is not,
in itself. an index of the quality of the educational program in the school."

Taber said other factors, including the total environment of the school,
teaching and learning setting and pupil potential, also figure into the results.

80-449 0- 72pt. 2-28
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"Low test results, therefore, do not necessarily indicate poor teaching; butneither can they be casually dismissed as attributable to poor pupil potential," Taber said. "In each particular school situation, constructive actionleading to an improved educational achievement will require a realistic lookat all the factors influencing pupil achievement."

STANDARD TEST GRADES MIXED

Standardized achievement tests, traditionally as much a part of school as
fat pencils in first grade, have become a sort of anachronism.

That "standard" reference which compares one child with scores of others,
explains an education professor at the State University College at Brockport,just doesn't jibe with the emphasis on individualization in today's classrooms.

"When you're evaluating each individual in terms of hio personal growth,"
says Dr. Donald Nasca, "the norm-referenced test doesn't make much sense.""I expect it will have to fade out," says Nasca, chairman of the Depart-
ment of Educational Research at Brockport.

"When you start using any kind of standardized test," says Dr. George J.
Rentsch, assistant superintendent in charge of instruction of the Rochester
schools," you run into a conflict between what is taught and what is tested.""For instance, when you non-grade a program and y I've got a standard
test for third-graders--you have to ask what's a third-grader?"

But the plight of those once-a-yea r-achiesement tests only underscores the
fact that the complicated art of tes.Ing is because of educational changes.

Individualization is only one.
Another is "hm..anism"--emphasif ing "non-factual" things like attitudes, feel-

ings. creativity, and just plain learning to live with others.
Nobody, educators say, has found a way t evaluate how well teachers are

teaching those things, or how children are learning them.
But they're looking, and tact',: why testing is in what Nasca calls "a transi-tional stage."
"Despite the weaknesses that occur in monitoring and testing," says Rentsch,

"I wouldn't apt to throw everything out and do nothing."
But meanwhile the Rochester school district, like others, has committees and

administrators looking for better ways to evaluate children's progress andtheir school system's effectiveness.
Helen R. Gerhardt, director of elementary education, explains that one of

those committees is working on a method of measuring progress according to thecity school's objectives, instead of according to the objectives of a nationaltest.
Another is trying to develop policies to familiarize children with test-taking

so that formal testing doesn't scare them into doing poorly.

[From the Rochester Democrat and Chronicle, Apr. 4,1971]

NONWHITES UP 114 PERCEN I` HERE

The rate of growth of the non-white population of the Rochester metropolitanarea from 1960 to 1970 was greater than that in any ()trier metropolitan area inthe state, census statistics reveal.
The non-white populcition in the Rochester metropolitan areaMonroe, Wayne,Livingston and Orleans counties--rose fr in 29,025 in 1960 to 02,147 in 1970, an

increase of 114 per cent.
In the same period Monroe County's non-white population increased from

25,067 to .16.096, a jinni) of 124 per cent.
Those figures compare with increases of 89 per cent in the Syracuse .netro-

politan area and 33 per cent in the Buffalo metropolitan area.
The non-white population in New York State ro: e 01 per cent is the sameperiod.
Non-whites are Negroes, Orientals and American Indians.
About :41,000 of Monroe County's non-whites are concentrated in Rochester,

comprising 17.1; per cent of the city's population.
Non-whites make up 12 per met of Syracuse's population and 21.3 per cent ofBuffalo's.
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More than 2 million of the state's approximately 2.4 million non-whiles live
in the New York metropolitan area, Nit(' about 1.8 million non-whites live in
New York City.

Chairman CELLI:R. Our next witness is the distinguished New York
State commissioner of education, -Commissioner Ewald B. Nyquist.
He is also president of the University of the State of New York and
no stranger to us.

You are a very distinguished public servant and we welcome you,
sir.

STATEMENT OF EWALD B. NYQUIST, NEW YORK STATE
COMMISSIONER OF EDUCATION

Mr. NYQUIST. Thank you, Mr. Chairman. Mr. Chairman and mem-
bers of the committee, my name is Ewald B. Nyquist, commissioner
of education, State of New York and president of the University of
the State of New York.

I filed with you for the record a full statement and I would like
to summarize or read parts that won't take more than 5 minutes.

Chairman CELLER. Your statement will be accepted for the record.
(The prepared statement follows :)

STATEMENT OF EWALD B. NYQUIST, PRESIDENT, THE UNIVERSITY OF THE STATE OF
NEW YORK AND COMMISSIONER OF EDUCATION

Mr. Chairman and members of the committee, I thank you for the opportunity
to address the issue of House Joint Resolution 020. The Resolution proposes an
amendment to the Constitution of the United States to insure that

"No public school student shall because of his race, creed, or color, be assigned
to or required to attend a particular school."

A fundamental responsibility of government is to establish and maintain the
broad conditions under which the education of free men can b. carried from gen-
eration to generation. State government has a primary responsibility for educa-
tion. Policies of the Federal Government, however, can greatly influence the ways
in which state governments early out their responsibilities in education, and
therefore, those of us in State educational agencies and State government have
a vital concern with legislation such as the Resolution before you.

The State Board of Regents declared in 1960 the conviction that equality of
educational opportunity is being denied to large numbers of boys and girlswhite
as well as black and °the; minority group childrenbecause of racially segregated
schools. Since the adoption of that policy the Board has held steadfastly to the
position that segregation in education must be eliminated, and that the educa-
tional conditions under which each individual may grow in self - respect, respect
for others, and in the attainment of his full potential shall exist everywhere
in the State.

The New York State Commission on the Quality, Cost and Financing of Elemen-
tary and Secondary Education jointly appointed by Governor Rockefeller and the
Board of Regents, has recently iss:ed several chapters of its report. Chapter 4
focuses on racial and ethnic integration. After extensive study of education
throughout the State of New York this Commission reaches conclusions strongly
supportive of the policies of the State Board of Regents. The recommendations
of the Commission are consistent with those which I shall outline as necessary
to the successful desegregation of the schools.

Current conditions of unrest, frustration and violence show too clearly that the
struggle against racial prejudice and injustice is far froin over. In fact, there has
been a perilous weakening in the foundation of understanding and mutual respect
upon which true social justice and human progress can be built.

These conditions point up dramatically the importance of education to our so-
ciety's cohesiveness. Education must bring children together to grow up in nat-
ural, genuine understanding and mutual respect It must produce responsible
citiznship; foster behav based on moral and spiritual values; prepare for
jobs; and instill the confldi.ice for managing one's own life. Education must not
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mirror society's ills but provide a demonstration of the practicality and work-
abeity of the principles of democracy, thus shaping 'the future tor the society.

The stability of our social order depends on the understanding and respet
which derive from a common educational experience among diverse racial, social,
and economic groups. We must be concerned that all means are employed for
different groups to work and learn together in good school buildings. with com-
petent teachers, and the best of material% and equipment combined in the best
total educational programs we can create.

The school classroom is a key place where a variety of children find the
opportunity to learn to know each other through study and play and to learn
that social. economic, religious and national differences are not a valid basis
for prejudice. The good educational programgood in humanistic as well as
scholastic termsuses diversity as a source of richness to be enjoyed, not strange-
ness to be feared. It will promote the mutual understanding and respect essen-
tial to the best development of our life together.

The challenge. then. is to take whatever steps are necessary to provide a setting
for education which will enhance the opportunities for every child to claim the
birthright of his American citizenship and in which no child is handicapped in
his education by circumstances of family wealth, the social, religions or national
background of his parents, place of residence, or the color of his skin.

For a number of years we in New York and persons in other parts of the
nation have been working to attain the goals of integrated education. In m,ny
parts of the nation courageous and important steps have been taken to bring
about the desegregation and integration of the schools. It is of the highest im-
portance to understand the effects of those changes. Does the integration of white
Pad black children in the school result in the lowering or raising of academic
standards? Do white or black children receive as good an education as they
did before dt wregation? Does integration create hostility within the school
or does it create frustration because of She change of competition in the desegre-
gated classroom? Let me comment on results to date

The New York State Education Department in 1969 initiated a comprehensive
review of studies of desegregation and integration in order to test whether the
policy we were following in New York State was right and to be assured thr.t we
were fulfilling our obligation to provide equality of educational opportunity
throughout the State. This review included the results of actions taken by the New
York Commissioner of Education and by Boards of Education iii N: w York
Strte, the results of other desegregation efforts throughout the nation and
more than 50 local studies hearing on racial integration of the schools and the
effects that schools have had in mitigating the consequences of social class
and ethnic differences. The principal findings are summarized as follows:

'1. The results of current research clearly indicate that schools isolated on the
basis of race may he decidedly harmful to the academic achievement of their
students. The evidence indicates that the negative effects of segregated schooling
are not a result of racial isolation alone but are a consequence of the dominant
social and economic environment of the school and classroom. The problem of
racial isolation is a part of the broader problem of social class isolation. Negroes
and certain other minority group members are proportionately more disad-
vantaged because of the close correlation between race and economic status and
the continuing and exacerbating influence of residential and school segregation.
However, any studentwhether lie be Negro, Puerto Rican, white, or a member
of any other identifiable groupis likely to suffer some degree of underachieve-
ment as a result of attendance in schools and classrooms with predominantly
lower social and economic status children. ("Social and economic status" is
hereafter referred to as "status." Lower or :;pper "status" is measured by rela-
tive levels of occupation, income. and education.)

2. The studies of more than 50 school integration programs generally :lib:
stantiate the positive effects of integration reported in the more representative
national or regional studies of the issue. Farthermore, these studies show
that a wide variety of integration eff; : ; involving transfer programs within
the urban setting or busing from urban to suburban areas generally facilitated
the educational development of Negro students while white students continued
to make the usual achievement galas. The evidence further indicates that inte-
gration is more effective hi promoting educational development among ,Nif g r o
students than is compensatory Attention in segregated school settings.

3. When lower-stattis students are transferred to schools with predominantly
upper-status students, the evidence suggests that continued residence in a lower-
status neighborhood will not interfere with the achievement gain that is to
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be expected as a result of attendance in the school with predominantly upper-
status students.

4. In integrwed schools the aspirations and the self-esteem of black students
are positively affected.

5. The findings of national local studies generally indicate that the inte-
grated school setting improves interracial understanding among Negro and white
students. The development of interracial friendships (made more possible in the
integrated school setting) appears to he an important condition in educational
and psychological development an. mg disadvantaged minority group students.

6. Transfer of the minority child to schools with predominantly majority
children is more likely to help his education if :

(a) transfer occurs continuously beginning in the earliest elementary grades,
(b) the proportion of minority children in the school is below 30%, and
(n) the association of minority and majority children occurs within class-

rooms as well as in the entire school.
A major concern in the implementation of desegregation is that if the schools

are desegregated the majority population will flee the school district. In New
York State we made a statistical analysis to test whether or not this is true.
We analyzed the school population characteristics in nineteen school districts
(A) in which affi:mative local action has not been taken to desegregate. These
districts enroll about 2.66.000 pupils. They were compared to school population
characteristics in twenty-three school districts, (13) enrolling about 200,000
pupils, which have taken affirmative action to desegregate. During a four year
period, from 1966 to 1970. here was a decline in white population in both sets
of districts. However, there was no significant difference in the loss of white
population in the two sets of districts. The A districts showed a decrease of
5.8% while the B districts had a loss of 4.8%. U.S. Census Data for the same
school districts covering the decade from 1960 to 1970 show that both sets of
districts had a decline of white population-13.4% for the A districts and 12.8%
for the 13 districts. The evidence indicates that where affirmative action to
desegregate has been taken it has not accelerated a decline in white population.

In summary, then, we conclude from the several studies and the population
figures, that the overall effects of taking affirmative action to bring about deseg-
regation in the schools are positive. The process of desegregation and the integra-
tion of the schools involves a number of elements. We must consider doing
Much more than mixing children. These elements are essential to successful
integration

1. Claswoom as well as schoolroom integration.-1n an Integrated school effort
should be made to insure that individual classes reflect the racial composition
of the entire grade.

2. Teacher training.We recognize the need for helping teachers and adminis-
trators to be accepting and understanding of cultural differences so that these
do not become a barrier to communication but a resource foe learning. Both
preservice and inservice training of educational personnel are necesary.

3. An integrated eurrteulum. Every child Is entitled to have at his disposal
the best of equipment and materials of instruction, materials which reflect the
participation in and contributions to American life of all minorities. Selection
of curricular units and activities that relate to the minority child's cultural
background can obviously (10 much to increase the white child's respect and
regard for him as well as to heighten the minority child's self-Image.

4. School facilities. School buildings and other physical equipment represent
a tremendous capital investment and have a strong long-term impact on the
potential for providing integrated education. How they are deigned and used
and where they are built obviously effects the progress of integration.

5. Integration spceialists.Tralned and qualified personnel whose responsi-
bilities are solely related to school desegregation and integration should be em-
ployed by school districts. These high level administrators should provide leader-
ship in insuring equality of educational opportunity throughout the district.

B. Participant preparatfon.Prior to desegregation and integration, planning
by the diet participants (students, teachers, administrators), and the indirect
Participants (parents, community leaders, members of community groups) is
advisable. Preparation for change including some attention to the emotional
processes at work in all participants is needed at its beginning and as desegrega-
tion continues.

7. Assignment of students.In order to achieve the objectives of school inte-
gration. local and state educational officials have an affLonative -0sponsibility
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in the assignment of students which includes consideration of the factor of race:Neither Federal law nor the Federal Constitution should restrict tailresponsibility.
S. Transportation.-1n addition to all the elements that have been presented

above, it is sometimes necessary to transport students in order to achieve school
desegregation. About 40% of all American school children ride buses to theschools to which they are ass:gned, and nearly 50% of all children in New York
State do so. Transportation which will enhance educational opportunity is an
accepted practice across this land. The portion of this transportation used
to bring about desegregation is very small. Indeed, it is estimated that about 3%
of pupils transported ride school buses to achieve desegregation. It should be
noted that transportation makes possible better use of existing school facilities
and can serve to reduce capital outlays for new facilities. Neither Federal law
nor the Federal Constitution should restrict local and state decisions regardingtransportation for education.

As Commissioner of education of the State of New York, my obligation is
to give the best thought, planning and leadership to implement educationalprograms that promise to be an improvement over what has been done inthe past. There is no evidence that putting money and man-power into old
style programs will do the trick. On the other hand, well planned programsin integrated settings have produced better results for children than were
achieved when they were in saparate schools. I advocate extending to more
and more school districts a style of education that brings a double benefit; im-
proved academic achievement tc minority group students without any loss to
majority group students; and the opportunity for increased mutual knowledge
and understanding of different racial and social groups that is possible in anintegrated setting. Let me share with you my own definition of integratededucation :

Integrated education is one in which the child learns that he lives in a
multi-racial society, in a multi-racial world, a world which is largely non-white,
non-democratic, and non-Christian, a world in which no race can choose to live
apart. It is one that teaches him to judge individuals for what they are rather
than for what group they belong to. From this viewpoint, he learns that dif-
ferences among people are not as great as similarities, and that difference is a
source of richness and value rather than a thing to be feared and denied.

I endorse fully the principle of the Federal Emergency School Assistance Actdesigned to provide $1.5 billion for the purpose of supporting desegregation and
integration. Since the legislation, including proposed Constitutional amend-
ments, affects the total educational effort, and since some transportation mar beessential to the success of that total effort. I urge strongly that restrictions not be
placed on local school systems which are desegregating or have desegregated
their schools either voluntarily or because of a State requirement.

My brief statement has presented (1) our commitment to a policy of educa-tional integration ; (2) the evidence of the effects of Integration; and (3) thekey elements in planning and implementing integration in the future. Toe taskbefore ou. ^tion in realizing racial understanding and in learning to live in
a multi-racott and multi-ethnic society and world is immense. The schools have
a critical contribution to make toward this objective. In no way should theschools be restricted by Federal actioneither by constraints on student assign-ment or on transportation.

Let the decisions we make at this time reaffirm our faith that the AmericanCreed applie to all American children, without exception. In that faith let us
give substance to the things we all hope for for our country and its children.

Mr. NYQUIST. The State Board of Regents, my Board of Governors
in the State of New York, declared in 1960 the conviction that equality
of educational opportunity is being denied to large numbers of boys
and girls-- -white as well as black and other minority group children
because of racially se -Tegated schools.

Since the adoptio% of that policy the Board of Regents has held
steadfastly to ti a position that segregation in education must be
eliminated, b iri that the educational conditions under which each
individual may grow in self-respect and respect for others, and may
attain his full potential, shall exist everywhere in the Stve.
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The New York State commission on the quality, cost, and financing
of elementary. secondary education, known as the Fleischman
Commission, jointly appointed by Governor Rockefeller and the
Board of Regents, reached conclusions strongly supportive of the
policy of the State Board of Regents.

In 1969 the New York State Education Department initiated a
comprehensive review of studies of desegregation and integration
in order to test whether the policy we were following in New York
State was sound. We wanted to be assured that we were fulfilling our
obligation to provide equality of educational opportunity through-
out the State.

This review included the results of actions taken by New York
State, the results of other desegregation efforts throughout the Nation,
and more than 50 local studies bearing on racial integration of the
schools. The studies of more than 50 school integration programs gen-
erally substantiate positive effects of integration reported in more
representative national or regional studies of the issue.

A major concern in the implementation of desegregation is the
question of whether the majority population will flee a school district
that is undergoing ,lesegregation procedures. In New York State we
made a statistical analysis to test whether or not this is true.

We analyzed the school population characteristics in 19 school dis-
tricts in which affirmative local action has not been taken to desegre-
gate. These districts enroll about 266,000 students.

They were compared to school population characteristics in 23
school districts enrolling about 200,000 students, which have taken
affirmative action to desegregate. During a 4-year period, from 1966
to 1970. there was a decline in white population in both sets of districts.

However, there was no significant difference in the loss of white
population in the two sets of districts. The nonsegregated districts
show a decrease of 5.8 percent, whereas desegregated districts had a
loss 01 4.8 percent. U.S. census data for the same school districts
covering the decade from 1960 to 1970 show that both sets of districts
had a 13.4-perceLt decline of white population for nonsegregated
districts and 12.8 percent for desegregated districts. The evidence in-
dicates that where affirmative action to e.,egregate has been taken,
it has not accelerated a decline in white population.

In summary, then, we conclude from the several studies and the
population figures, that the overall effects of taking affirmative action
to bring about desegregation in the schools are positive.

The process of desegregation and the integration of the schools in-
volves a nu- iber of elements. We must consider doing much mere than
mixing children. These elements are essential to successful integration.

I won't name all the lements here, but I will dwell on two because
they are directly before your committee. The first involves the assi-m-
ment of students. In order to achieve the objectives of school integia-
tion local and State educational officials have an affirmative responsi-
bility in the assignment of students which includes consideration of
the factor of race. Neither Federal law nor the Federal Constitution
should restrict. this responsibility.

Secemdly, on transportation, it is sometimes necessary to bus stu-
dents in order to achieve school desegregation. About 40 percent of
all American school children ride buses to the schools to which they
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are assigned, and nearly 50 percent of all children in New York State
do so.

Transportation which will enhance educational opportunity is an
accepted practice across this land. The portion of this transportation
used to bring about desegregation is very small. Indeed, it is estimated
that about 3 percent of pupils transported ride school buses to achieve
desegregation.

Neither Federal law nor the Federal Constitution should restrict
local or State decisions regarding transportation for education. Well-
planned programs in integrated settings have produced better results
for children than were achieved when they were in separate schools.

I advocate extending to more and more school districts a style of edu-
cation that brnigs a double benefit: the improved academic achieve-
ment of minority group students without any loss to majority group
students, and the opportunity for increased mutual knowledge and
understanding of different racial and social groups that is possible
in an integrated setting.

The proposed constitutional amendment affects total educational
effort since some transportation may be essential to the success of the
total effort.. I urge strongly that restrictions not be placed on local
school systems.

Chairman CELLER. The Board of Regents of New York State is op-
posed to the constitutional amendment, is that correct?

Mr. NYQUIST. I am sure they would be.
Chairman CELLER. What would be the effect in New York State

and in the communities which have undertaken voluntary desegre-
gption plans if the amendment became part of the Constitution?

Mr. Nvouisr. I think we would move backwards toward a reseg-
regation.

Chairman CELLER. The bell has rung for a vote. -
Mr. NYQUIST. I have finished the summary of my full statement, Mr.

Chairman.
Chairman CELLER. I want to thank you very much. We are sorry we

have to be so hurried but there is a vote pending on the floor now and
the members will have to leave. We will adjourn to meet at half past I.
Would you care to come back, Commissioner, for further interrogation ?

Mr. NYQUIST. At your pleasure.
Chairman CELLER. All right. We will adjourn until 1 :30.
(Whereupon, at 11:30, the subcommittee recessed, to reconvene for

further hearing at 1:30 p.m., the same day.)

Az MIINOON SESSION

(The subcommittee reconvened at 1:30 p.m., Hon. Jack Brooks
presiding.)

Mr. Baomis. The subcommittee will come to order. Commissioner
Nyquist, you may resume. Immediately after the conclusion of the
questions for Commissioner Nyquist., we will heir Mr. Victor Solomon.

Commissioner, is there any evidence in the State of New York that
a neighborhood school system is a superior learning environment as
compared with a desegregated or integrated school system?

Mr. NYQUIST. I know of no such evidence or such study.
Mr. BROOKS. What would be the effect in New York State and in

the communities which have undertaken voluntary desegregation



1031

plans if House Joint, Resolution 620 became a part, of the Constitu-
tion ?

Mr. NYQUIST. I think we would revert to a segregated situtaion all
over the State.

Mr. ZELEYKO. Mr. Commissioner, what would happen with respect
to communities that have adopted desegregation plans, would they be
required to reassign students?

Mr. .NYQUIST. You mean would you undo something in view of the
Constitutional prohibition? They have been assigned on a desegre-
gated basis obviously. I am sure the questioi. would come up.

Mr. ZELENKO. In other words, you are certain what the impact of the
amendment would be in communities that have already undertaken
desegregation efforts?

Mr. NyQursT. Would you restate that?
Mr. BROOKS. We are asking for your opinion as to what the impixt

el House Joint Resolution 620 would be if it were a part of the Con-
stil ation in those communities which have assigned students to over-
come segregated systems and to disperse black students within the
scllools?

The question is what impact the amendment would have on those
efforts in various communities.

Mr. NTCWIST. I think in communities that haven't desegregated, it
would certainly forestall integration. In those that had desegregated,
I am pretty sure that, without, being a lawyer, you would tend to undo
it.

Mr. McCri.i.ocn. I would like to ask this question, Mr. Chairman.
I would like to fisk the witness if he knows of any tried and proven
plan that effectively would bri equality of educational opportt.i.ity
to school districts that have mixed populations which does not require
busing?

Mr. NYQUIST. I assume you imply that with no busing you would
have excellence prevailing?

Mr. McCruAicir. If House Joint Resolution 620 were to become a
part of the Constitution, do you believe it would be possible to offer
quality education equally to all the students?

Mr. NTH, II NT. I do not believe it would be possible.
Mr. MoCur.r.ocii. I thank you sir.
Mr. Mr. Chairman?
Mr. Baooxs. One question first, counsel. Does your office have any

information as to the average distance traveled and average ti.ne Tent
by pupils in New York State that are being bussed pursuant to de-
segregation orders?

Mr. NYQUIST. Yes, we do. Let me start off by saying in the State of
New York we spent $260 million t year on transportation of students,
for all students. for whate -er purposo.

Mr. BROOKS. Could von give us some details?
Mr. NYQUIST. I will give you those statistics. The average distance

traveled now is about 7 miles. It, t:tkes rbout 30 to 35 minutes. The aver-
age long distance is about 20 niiiys and it takes about an hour. We also
have cases in the State o f New York where some handicapped students
are transported about 50 or 55 miles. taking an hors or an hom and 45
minutes.
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Mr. ZELENKO. Excuse me. Are those students being transported pur-
suant to desegregation plans?

Mr. NYQUIST. No, this is the average case of a general busing situa-
tion out in rural areas or in the cities.

Mr. BROOKS. If you have a breakdown on those, it would be helpful
for the committee's consideration.

Mr. NYQUIST. On desegregation the average distance is much less
than 7 miles. Most of it is under 1 or 2 miles, I would say.

Mr. BROOKS. Would you give us both sets of figures so we would
know what your average is across the board and what the average is
on those that have to do with desegregation plans and orders. The com-
parison would be obvious.

Mr. NYQUIST. The average distance now traveled is about 7 miles
one way, not back and forth. It takes about 30 or 35 minutes. The aver-
age distance for desegregation purposes for busing is under 2 miles.

Mr. ZELENKO. One way ?
Mr. NYQUIST. One way.
Mr. ZELP,NKO. And it takes how long?
Mr. NYQUIST. Well, I don't know. I can estimate that but it is ob-

viously less than 30 to 35 minutes.
Mr. BROOKS. Thank you. Counsel ?
Mr. POLK. Mr. Nvquist, there has been much discussion in our hear-

ings about equal educational opportunity, and I think the discussion
has assumed that the word "education" has a common, hgreed-upon
definition. However, some of the witnesses seem to imply that educa-
tion is confined to learning the three R's. I was wondering if you could
offer to the committee your definition of education?

Mr. NYQUIST. Can I give you two related definitions?
Mr. PoLic. Certainly.
Mr. NYQUIST. One of -them I wo 1 like to read in my testimony

and it won't take a minute. I thin , ie purposes of education are
two. One is obviously career reparationhow to make a living. The
second, I would say, is how to live a life. That is to say, a sensitive.
creative, and human life. How to make a living and how to live a
life if you want to say it in r'lain words.

Now, I will read my owr definition of integrated education : inte-
grated education is one in which a child learns that he lives in a
multiracial society, in a multiracial world, a world which is largely
nonwhite. nondemocratic; and non-Christian, a world in which no race
can choose to live apart. It is one that teaches him to judge individuals
for what Oily are rather than for the group they belong to. From
this viewpoint lie learns that differencesamong people are not as great
as similarities, and that difference is a source of ..icliness and value
rather than a thing to be feared and denied.

Mr. Pout. Thank you. I have one other question. In your experience.
have you found that a program of compensatory education would
be an adequate ,-Iilistitute for ibsegregat ion ?

Mr. NYQUIST. No. In my written testimony that. I file,d and my
summary I did say exactly the opposite; that is to say. that it is nota substitute.

Mr. Nix. has that been your experience in the Sti.te of New York?
Mr. NYQVIST. That has been our ex; 3rience.
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..fr. Po mi., Are there any reasons that you can give for that con-
clusion?

Mr. NYQUIST. I think compensatory- education is a part of a full
education but I don't think it can do the job alone.

Mr. POLK. Thank you.
Mr.. BROOKS. Thank you. Without objection, we will file a copy of

a summary of chapter 4 A the report to which you referred, prepared
by the New York State Commission on the Quality, Care and Financ-
ing of Elementary and Secondary Education.

We thank you for coming and for your instimony and your contri-
bution toward a solution to this problem.

Nir. Nv QuisT. Thank you.
(The document referred to follows :)

SUMMARY OF CHAPTER 4: RACIAL AND ETHNIC INTEGRATION

Equal educational opportunity for each child in New York State must become
a reality in this decade ; the atta'nment of such opportunity is conditional upon
racial and ethnic integration, and such integration will involve the busing of
students, the New York State Commission on Quality. Cost and Financing of
Elementary and Secondary Education stated today in another chapter of its
report to the Governor, Regents and the Legislature.

Citing persistently increasing segregation in New York, the Commission said,
"Racial, and in some cases ethnic, isolation as it exists in the public schools of
New York State, reflects, in the view of this Commission, a monumental societal
failure which must be corrected regardless of its cause." The 18-member group,
which has been studying the state's schools for two years, called upon the Leg-
islature to create statutory obligations on the part of school districts to eliminate
racial and ethnic imbalance and to take other steps to promote inter-racial and
inter-ethnic understanding.

The Commission Men statistics showing that racial imbalance in New York
now exceeds that in the eleven Southern states; the trend toward racial im-
balance in this state is increasing.

In this connettion, the Commission said that "of the state's 3.500,592 public
school students, 3.205.900or 93.3 per cent of the total enrollmentare going
to schools in 'racially isolated' or 'segregated' districts ; only 234,771. or 6.7 per
cent of the total, attend schools in 'desegregated' districts.' (Included in the
Commission's definition of "racially isolated" districts are those districts not
enrolling enough minority students to be considered racially balanced. "Segre-
gated" districts are those in which the racial enrollment in individual schools
varies significantly from the racial enrollment of the entire district.)

Even more alarming, said the Commission. is the number of students in the
state attending grossly segregated schools. The percentage of minority students
attending public schools in which the k rollment of minority students exceeds
90 per cent has increased from 45.5 per cent in 1968 to 49.2 per cent in 1970.
Conversely, during the school year 1970-71. 74.4 per cent of the state's white
stunents attended schools in which the minority population was less than 10 per
cent. By contrast, in the 11 Southern states the perceetages of whites in schools
with a minority population of less than 10 per cent decreased flora 70.5 per
sent to 46 3 per cent over the same period.

Legal action and executive leadership acre said to be the prime factors behind
the desegregation of the schools in the South. The Commission also pointed out
that Federal court decisions are increasingly being directed toward the elimina-
tion of segregation in areas which never had formal dual school systems and that
the much-heralded distinction between de jure and de facto segregation is losing
significance under careful Judicial scrutiny because almost no public school
segregation is wholly adventitious. The Commission asserted that "it would seen.
mue'l more sound. as a matter of public policy, for those in positions of leader-
ship and authority to bring about desegregation Ile mittir;!y" rather than to wait
to be required to (10 so by judicial mandate.
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The Commission said that in preparing its recommendations for an intenseassault on racial imbalance in New York State schools. (it had) arrived at thefollowing conclusions
(1) Racial and ethnic segregation are harmful to all children.(2) In spite of a firm policy prrinulgated by the Board of Regents and effortsat implementation by the State Education Department, racia. and ethnic isola-tion have increased dramatically in New York State during the last decade.(3) Elimination of racial and ethnic isolation in the schools cannot be post-poned until discrimination and isolation in areas such as housing and employ-ment are eliminated.
(4) It is imperative that desegregation occur at the elementary school levelsince it is at the earliest ages that the possibilities of overcoming racism andother forms of prejudice are greatest.
(5) In the absence of Federal leadership, the state bears ultimate responsi-bility for equalizing education opportunities, and it is the obligation of local

school authorities to develop and implement plans in harmony with state policy.
(6) School integration is not antithetical to the continued cultural, racial andpolitical efforts and achievements of minority groups; indeed, only through the

process of full integration can divisive political viewpoints that are based solelyon racial and ethnic distinctions be eliminated.
School integration is a means to create an atmosphere in which our society'sremarkable racial and cultural diversity can flourish to the benefit of all.
The Commission called "very regrettable" the Nixon Administration-sponsored

amendment to the pro lsed Emergency School Assistance Act which would ex-
pressly prohibit the use of any of the bill's $1.5 billion to defray the cost of any
busing other than that required by law..

"This action by the Federal government,'' said the Commission, "has had thedfect of undermining desegregation efforts throughout the country, confusing
the American public and eroding the position of those officials who have extended
themselves to discharge their legal and moral responsibilities by attempting toimplement desegregation."

The Commission added that "the issue of desegregation in general, and busing
in particular, threatens to become a partisan political matter in the 1972 Presi-
dential election. This complex and agonizing problem must be dealt with at all
levels on a bipartisan basis if solutions are to be found. The issue is not whetherto bvs or not ; the issue is the quality of education at the end of the bus rideand indeed, in a large: sense, the quality, tenor and tone of life in this country."

In a vigorous defense of busing, the Commission said it "firmly believes that
opposition to busing can be overcome when steps are taken to reassure parents
of the well-being of their children." "We also believe," said the Commission,
"that if in a particular instance community control and integration cannot be
reconciled, the latter must prevail."

The Commission said the United States Supreme Court "recognized as recent-ly as April 1971, that student transportation is necessary to accomplish racial and
ethnic desegregation. Unfortunately. however. the term 'busing' has been invested
with fearful connotations. The fact is," the Commission continued, "that 19.6
million of the nation's public school childrenapproximately 42 percent of the
totalare bused to school every day. in every section of the country. Two million
of these children are in New York State alone. In fact, some 58 per cent of the
public school children in the state. excluding New York City, are bused to school.
The preponderance of this busing is not compelled by court order ; in fact. most of
it occurs in predominantly white suburban and rural areas where parents pay
handsomely, either directly or indirectly, for wl 1 they consider the privilege "

"Bus transportation." the Commission contirud. "has been an integral part
of the public education system for years and was perhaps the single most im-
portant factor in the transition from the one-room schoolhouse to the consoli-
dated school Within tolerable limits. busing neither endangers health or safety
nor impinges on the education process."

"However." the panel acknowledged. "the anxiety parents feel at the prospect
of sending their young children on buses to schools a distance from their homesis very real, and school administrators must make every effort to show parents
their children are safe and cared for. Parents themselves might he recruited to
ride the buses as chaperones. Parents from outside the district might also behired as liaison workers or in some other capacity in the school to minister
to the special needs of children who come from other neighborhoods."

The section of the Commission's report released todayalso contained a detailed
analysis of integration efforts in the state's three largest citiesNew York, Buf-falo and Rochester."
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The Commission recommended the following specific action by New York State
au' :iorities

(1) Creation by the Legislature of a statutory obligation on the part of each
local school district to develop a plan designed to promote racial and ethnic
understanding and positive interracial and inter-ethnic attitudes hi the schools
within its jurisdiction, Whose applicable. the Commission said the elements of
such a plan should include the elimination of racial and ethnic imbalance with-
in the schools, the hiring of multiracial and multiethnic administrative and teach-
ing staffs, and the use of multi-racial and multi-ethnic curriculam materials. Such
a plan, the Commission said, would demonstrate commitment and leadership on

the part of the Legislature, which would lead local school authorities toward
accomplishment of these goals. Moreover, it would create statutory duties on the
part of local school authorities that could be eVorced by the State's Supreme
Court. The Commission called this "the single most important recommendation"
in this area.

(2) Restoration and increased funding of the Racial Imbalance Fund in the
Education Department's fiscal 1973 appropriation for such items as pupil trans-
portation and temporary school space and for defraying other costs related to
integration efforts.

(3) Expansion of the Division of Intercultural Relations of the State Educa-
tion Department. The Division should be carefully staffed with representatives
of all minority groups and both sexes to assist local boards in preparing, up-
dating and implementing integration plans, the Commission said.

(4) Facilitation of consolidation of school districts to achieve desegregation as
well as elimination of statutory obstacles to cross-busing of children across
district lines for the same purpose.

(5) Pending such legislative corrections, development of regional solutions
where needed, by the State Education Department,

(6) Submission by all school districts to the Intercultural Relations Division of
a description of the use and presentation of multi-racial and multi-ethnic
materials in their curriculum, to ensure that textbooks are Ire of historical
error and ethnic bias, and that the positive contributions of ethnic groups to
American and other societies are stressed. "In short, the curriculum should be
integrated even if the student body is not," th. Commission noted.

"As for local action," the Commission saki. "the goal of integration will only
be achiesd with the full cooperation and involvement of every school district
in New York State. While Peden'. and state authorities may provide direction
and guidance, the real momentum for this effort must come from local districts,
each of which should view equality and integration as an essential goal of its
educational system."

The Commission then listed four steps which it said should be taken in local
districts:

(1) Development of plans for community participation in desegregation in
order to ensure that civic leaders, administrators, teachers, parents and students
are prepared for full integration to take place.

(2) Even where desegregation has occurred, continued efforts to assure that
full integration is accomplished. The Commission said that "conflict should be
expected between civic leader; parents, administrators, teachers and students
when desegregation is effectei Conflict is normal and integration has a better
chance to succeed if it is xi as a learning device to produce greater self-
awareness and understanding of otners. In order to I., prepared for such
conflict, however, local school authorities must take active steps to educate
themselves and the community at large .., . Also, students should be encouraged
to explore openly the nature of racism and prejudice, not only in society at large
but among themselves."

(3) An annual comprehensive assessment of interracial and interethnic rela-
tions to which representatives of each racial cad ethnic group would contribute,

(4) Initiatives by each districtw,':te, black and desegregated in seeking
ways to improve racial balance throngholit its schools, including cooperative
arrangements with adjoining school districts and exploration of opportunities
for regional consolidation.

The Commission said that its recommenlations relating to regional governance
so are to he set forth in detail in a forthcoming chapter on governance. It is con-

templated that many services to facilitate desegregation and integration could be
accomplished at the regional level. Region-wide desegregation planning, the
Commission said, should occur in order to facilitate interdistrict cooperation gen-
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erally. Also, school construction should take place with a view toward encourag-
ing integration, and efforts to recruit minority-group teachers should be coordi-
nated regionally.

The Commission also recommended that large regional "exemplary schools"
be constructed, with either Federal or state financing, to provide alternative
and imaginative approaches to education. Located on the outskirts of cities,
these schools would enroll students from many different racial, ethnic and socio-
economic backgrounds.

The Commission said it believes that alternative types of public education
should be available to students and parents. It said it wished to encourage indi-
vidual schools to establish identities and styles of their own and to publicize
information relating to their individual characteristics as well as their perform-
ance so that families might make a rational choice among several schools. "How-
ever," it added, "family choice plans in segregated areas might result in increased
segregation; therefore, we insist that safeguards against this eventuality be in-
corporated into any such plan."

STATEMENT OF VICTOR SOLOMON, ASSOCIATE NATIONAL DIREC-
TOR, CONGRESS OF RACIAL EQUALITY, ACCOMPANIED BY
EDWARD BROWN, POLITICAL NRECOR, CORE

Mr. BROOKS. Mr. Victor Solomon, Associate National Director, Con-
gress of Racial Equality (CORE).

Mr. SOLOMON. With me is Mr. Edward Brown, Political Director of
CORE.

Mr. BROOKS. We are delighted to have you here. I understand that
you have a lengthy statement which we will accept for the record and
that you now are going to proceed to summarize that in your own
words. Please proceed.

(The statement referred to follows :)

STATEMENT OF VICTOR SOLOMON, ASSOCIATE NATIONAL DIRECTOR, CONGRESS OF
FACIAL EQUALITY

The Congress of Racial Equality (CORE) is a national organization of Black
American Citizens of various backgrounds, professions and occupations, hav-
ing member chapters throughout the various states. All CORE members are de-
dicated to the principle of racial parity, religious and political freedom and to
the eradication of every obstacle blocking the path to opportunity for Black
Americans.

During its early period, CORE's direct action techniques were based on the
concept that moral suasion alone could achieve the desired goal of the organiz4-
tion. The sit-in-and-the-picket-line thus became its hallmark, and its mem-
bers became known for their courage, their tough idealism, and their willing-
ness to undertake any project in the inteerst of justice no matter what the
risks to their persons.

The dramatic sit-ins and Freedom Rides organized and conducted by CORE
had tangible results in civil rights legislation, in desegregating public facilities,
and in opening up jobs it many areas.

CORE has had a long history of involvement in school problems, princi-
pally as these affect not only public school pupils but the entire health and
welfare of Black communities.

CORE's first hand experience with the totality of problems affecting Black
communities had led the organization to focus on education and in particular,
on the inequality of educational opportmity accompanying segregation as the
host of other problems which plague Blacks in their efforts to progress.

Inspired by the Brown decision, CORE moved into the field with vigor to
help hasten the end of segregation. North and South. As the NAACP moved
through the courts after 11)54. CORE moved in the field with bodies. Both
organizations pursuing one sole interpretation of Brown, i.e. that desegrega-
tion meant integration.
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In the mid sixties, CORE's field experience began to dictate that integra-
tion was not only impractical in many situationssuch as Harlem and other
urban Black communities; experience showed integration to be in serious conflict
with other needs of the Black communitycohesion, opportunity to exert in-
fluence, majoritiness, and mental health.

Guided in the field by common sense, a careful study of the entire history of
the struggle for equality since the Civil war, and a realistic view of the day to
day needs of the Black communities CORE has departed from its earlier course
of holding up "integration now" as the highest value. CORE is of the firm belief
that desegregation and the road to equality for Blacks in sizeable Black coin-
munities lies in the direction of quality local schools with local control.

Whereas, CORE is of the firm belief that "segregation must go ?" CORE
no less firmly believes that desegregation need not ix synonymous with
integration.

Segregation when properly defined is a policy of separating pupils racially into
a dual pattern within a given lega? qtate school district where there exists one
school board with the responsibility for running schools within that district ;
wherein, one of the two races involved, generally white, controls the board and
thus the flow of goods and services.

Viewed in this light, the school district of the city of New York is just as
segregated as is that of any large city in the South with a history of De Jun
segregation.

CORE maintains that in breaking up segregation, i.e. inequalitythat we don't
focus anew on stigmatizing Blacks by placing a premium on their dispersal. But
rather, that we focus on empowering Blacks in order to bring opportunity for
equality within their grasp.

Specifically then, desegregation of most of the cities in the United States with
sizeable Black populations would involve the creation within these "Inner cities"
of state school districts, guaranteeing such districts equitable educational
resources.

In the years since 1964 the Blacks throughout the United States have grown
through experiences similar to CORE's. The prevailing sentiment among the
majority of Blacks Is for quality education in the area in which they reside.

The recent referendum in Florida showed a majority of Blacks not supporting
bussing, but strongly sat porting quality education.

Just as recently, the National Black Convention in Gary, Indiana, overwhelm-
ingly supported CORE's approach to desegregation. (See Florida and South
Carolina resolutions.

PROPOSED CONSTITUTIONAL AMENDMENT FOR DISCUSSION

"SECTION 1"

No public school student shall, because of his race, creed, or color, he assigned
to, required to attend, or excluded from a particular school.

"SECTION 2"

A sizable community of persons, of like educational interest, regardless of
race or color, shall have the option of being constituted a state school district.
This option shall not be denied because of existing city, county, or other intra-
state boundaries.

"SECTION 8"

Within any given State, each public school district shall be entitled to receive
an equal share of the sum of all local and state allotments for educational serv-
ices, pro-rated according to the number of public school students enrolled in the
schools in each such district.

"SECTION 4"

"The Congress shall have the power to enforce this article by appropriate
legislation".



NATIONAL BLACK CONVENTION, GARY, IND.-MARCH 10- A2, 1.972

(Subject: Resolution on bussing and forced integration)

SOUTH CAROLINA/FLORIDA RESOLUTION

We condemn forced racial integration c:f schools as a bankrupt, suicidal
method of desegregating schools, based on the false notion that Black children
are unable to learn unless they are in the same setting with white children.
As an alternative to bussing of Black children to achieve racial balance we de-
mand quality education in the Black community through community-controlled
state school districts and a guaranteed equal share of all educational money.

Be it resolved that we condemn any anti-bussing amendment that does not
include a section allowing for Black community control of schools. The Black
Political Convention goes on record in supporting of the C.O.R.E. Unitary
School Plan as a legitimate method of desegregating schools and a yiable and
desirable Black alternative to racist imposed integrationist tactics to destroy
Black schools.

NEW YORK RESOLUTION

We condemn the Nixon Administration as being a racist administration.
While we both condemn the same concept (forced bussing to achieve racial
balance) it is for different reasons. We demand that the money that would
have been used to bus rather be spent in the Black community to guarantee
quality education under the control of the Black community. In the face of
inferior school facilities in the Black community contrasted by adequate edu-
cational facilities in the white community, for Richard Nixon to refuse to give
resources and control to the Black communty and yet to deny Black children
the right to bus to white neighborhoods demonstrates the highest form of im-
morality. This Is America's current posture.

Mr. SoLomox. That is correct, Mr. Chairman. I will try to be as
brief as possible in the attempt to summarize. The hope is that we
will be able to entertain some questions.

In view of the fact that the material we planned to present is ad-
mittedly of a controversial nature, it represents a departure for an
organization like ours and to a large extent it represents what to us is
very clearly the dominant point of view in the black community.

A. word about our organization. The Congress of Racial Equality
(CORE) is a national organization of black American citizens of
various backgrounds, professions, and occupations, having member
chapters through the various States.

All CORE members are dedicated to the principle of racial parity,
religious, and political freedom and to the eradication of every obstacle
blocking the path to opportunity for Black Americans.

During its early period, CORE's direct action techniques were based
on the concept that moral suasion alone could not achieve the desired
goal of the organization.

The sit-in and the picket line thus became its hallmark. and its
members became known for their courage, their tough idealism, and
their willingness to undertake any project in the interest of justice,
no matter what the risks to their persons.

The dramatic sit-ins and freedom rides organized and conducted by
CORE had tangible results in civil rights legislation, in desegregating
public facilities, and in opening up jobs in many areas.

CORE has had a long history of involvement in school problems,
principally a.? these affect not only public school pupils but the entire
health and welfare of black communities.

CORE's firsthand experience with the totality of problems affecting
black communities has led the organization to focus on education and
in particular, in the inequality of educational opportunity accompany-



1039

ing segregation and the host of other problems which plague blacks
in their efforts to progress.

Inspire Al by the Brown, decision, CORE moved into the field with
v; /or to help hasten the end of segregation, North and South. As the
NAACP moved through the courts after 1954, CORE moved in the
field with bodies. Both organizations pursuing one sole interpretation
of Brown, that is, that desegregation meant integration.

In the mid sixties, CORE's field experience began to dictate that in-
tegration was not only impractical in many situationssuch as Har-
lem and other urban 'black communities; experience showed integra-
tion to be in serious conflict with other needs of the black community
cohesion, opportunity to exert influence, majoritiness, and mental
health, and a host of the areas that can be defined as a need for sanity
and mental health.

Since the mid-sixties, CORE, guided in the field by common sense,
a careful study of the entire history of the struggle for equality since
the Civil War, and a realistic view of the day-to-day needs of the black
communities CORE has departed from its earlier course of holding up
integration now as the highest value.

CORE is of the firm belief that desegregation and the road to equal-
ity for blacks in sizable black communities lies in the direction of qual-
ity local schools with local control.

Whereas, CORE is of the firm belief that segregation must go.
CORE no less firmly believes that desegregation need not be synony-
mous with integration.

Segregation when properly defined is a policy of separating pupils
racially into a dual pattern within a given legal State school district;
wherein, one of the two races involved, generally white, controls the
board and thus the flow of goods and services.

Viewed in this light, the school district of the city of New York is
just as segregated as is that of any large city in the South with a his-
tory of de jure segregation.

So that the most basic aspect of segregation, which is hardly ever
considered, is not just that there are black schools and white schools
identifiably so, but who controls both sets of schools. Can it be said that
a town which happens to be all black and is a community entity de-
fined by the State law, the Constitution, or what have you, that has a
duly elected government, that may have a school board which is a legal
school district, can it be said that that school district is ipso facto
segregated ? To say so and to imply by stating that it is segregated
that it is inherently inferior, is to condemn black folks in particular
and in general as an inferior people.

That is the dilemma that we have got to deal with. This is the
dilemma that this committee has to resolve. Certainly the courts have
failed to resolve that dilemma up to this point.

In addr'ssing this committee, we will offer testimony to the effect
that it is very possible that the courts need some guidance. that the Con-
stitution needs to be amended for the purpose of clarifying certain
basic guidelines, and it is our contention that we have got to talk about
an extension in a sense of the 14th amendment and the equal oppor-
tunity provisions therein. We will offer some specifications in this
regard.

80.449 0 72 pt. 2 29
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CORE maintains that in breaking up segregation, that is, inequal-
ity, that we don't focus anew on stigmatizing blacks by placing a pre-
mium on their dispersal, which is what HEW has been about and to an
extent what the Justice Department has also been about, the dispersal
of black people.

But, rather, that we focus on empowering black in order to bring
opportunity for equality within their grasp. Specifically, then, de-
segration of most of the cities in the United States with sizable black
populations would involve the creation within these inner cities of
State school districts, guaranteeing such districts equitable educational
resources.

We hope that too will be addressed in the proposed constitutional
amendment. Basic equality of educational resources to school dis-
tricts within a State. Suffice it to say that in the years since 1954 the
blacks throughout the United States have grown through experiencee
similar to CORE's. The prevailing sentiment among the majority of.
blacks is for quality education in thearea in which they reside.

The recent referendum in Florida showed a majority of blacks
not supporting busing, but strongly supporting quality education,
the other item in the referendum.

Mr. McCurzoca. Mr. Chairman, may I ask the witness a question f
Mr. BROOKS. Mr. McCulloch.
Mr. MoCuisocs. How are you going to provide quality education

iin the hundreds of districts in the United States if you are going to
make it unlawful by constitutional amendments to bus students?

Mr. SOLOMON. Mr. Chairman, wherever there are blacks residing,
and all of the statistics show us that increasingly they are in ghettos,
so-called ghettos, large communities

Mr. McCumocii. There are many blacks living in many school dis-
tricts who ire living outside the large urban ghettos.

Mr. Soi.oxiox. We would propose something which has been ap-
parently forgotten in the whole discussion of schools and that is com-
monsense. Kids should go to the schools near where they live. If a
neighborhood happens to be salt-and-pepper in terms of black and
white, black and white kids walk to their neighborhood school.

Mr. McCumocii. Yes, we have all heard that recited innumerable
times. I will repeat the question that I asked. How are you going
to bring quality education equally to all students in America? Which
is your plan?

Mr. SoLottori. I think the basic point we would makeon that is pos-
sibly to cover the points we make in our proposed amendment. We
don't think

Mr. MoCumocii. Might I ask you if your statement supports any
one of the constitutional amendments before us or are you proposing
a new amendment which is not before us?

Mr. SOLOMON. We have been in dialog with Congressman Lent and
Senator Brock and in our recent discussions we have agreed that the
amendments they have submitted are deficient in one very important
aspect and I would like to address myself to specifically where they
are deficient. We would like to have section 1 of the Brock or Lent
amendment read :

That no public school pupil shall be forced. because of his race. creed or color,
to be assigned or required to attend or excluded from a particular school.
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Anybody who simply says "that no public school pupil shall, because
of his race, creed. or color, be bused." is commiting a basic error in
that situation is where folks voluntarily want to bus; they can't do so
possibly if somebody challenges it, but the question of being forced
is the same old principle which is sound and which the Supreme Court
never rejected in itself; freedom of choice.

The Supreme Court rejected freedom of choice as a rus as a way
of escaping certain affirmative actions that had to be taken. I don t
believe-anybody should be bused anywhere by force against his will.

Our section 2 is a very important section and this gets to the heart
of the matter. There is no black person in his right mind in this coun-
try who would not support a constitutional amendment the minute that
they found out the contents, who would not support it if it had this
section and that is that. Can a black community constitute a school
district if they are guaranteed an equitable distribution of moneys?

The courts have been moving in this direction of guaranteeing a
State formula in Cisneros, more recently in Texas, in New Jersey,
and I think it definitely should be a constitutional provision within a
State, which is not to say that Mississippi has to provide the same
amount of educational dollars as New York, but certainly any school
district within the State of New York or any school district within the
State of Mississippi should be guaranteed that minimum.

Finally, certainly that Congress shall have the power to enforce the
article by appropriate legislation is understood. But such an amend-
ment, our experience has shown, and Florida has shown, Gary has
shown, and gentlemen, I have just come from Gary where I did not
see the honorable venerable old gentleman who testified this morning.
He wasn't there.

There were 10,000 black people there. Old ladies and young folks
representing people from every walk of life. They had only one common
denominator and that is that they were black. Four thousand of them
were delegates and they were as varied and during the peak of attend-
ance, the following resolutions were passed unanimously or by ac-
claim. South Carolina, Florida, and Maryland submitted the following
resolutions :

We condemn forced racial integration of schools as a bankrupt, suicidal
method of desegregationg schools. . . .

Mr. BROOKS. Me. Solomon, we have a copy of that. It has already
been placed in the record. We are not going to have time to ask you but
one question and we have two more witnesses.

Mr. SoLoirox. May I make a request.?
Mr. BROOKS. Surely.
Mr. SOLOMON. Together we represent, we feel, e. majority point of

view in the black community. This morning we heard one other point
of view which said nothing new and we have sat patiently and listened
for over an hour. Now, being mere modest, we will settle foe half the
time.

Mr. BROOKS. You have just about had it.
Mr. SOLOMON. There are two of us.
Mr. BROOKS. The problem, as I tried to explain earlier, is that the

House of Representatives is going to have a vote in a few moments.
Mr. McCulloch and I will be required to go over there and vote. We
will have to adjourn this hearing. It will not reconvene for 3 weeks.
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We are trying to hear you and Mrs. Wolf and Mrs. Cristofano. We
have accepted your statement. We have listened to you for 20 minutes.
I am asking you, as I thought yin' were about io do, to conclude and
not to read something just submitted to us.

If you have any further comments on it. or conclusions, and you
want to refer to these resolutions that were adopted by the caucus inGary

Mr. Sotomox. Suffice it to say in terms of summarizing the resolu-
tion, that they endorsed the concept which we are presenting to you
now of the idea of State school districts conforming to natural com-
munities of like educational interests which would do more to move
toward equality in education and desegregation.

Again, desegregation within the concept of Brown by stativ that
within any school district, whether it be predominantly black or white,
any student within that school district would have the right to attend
any school. Some of these school districts would be almost all black if
they happened to be in Harlem or Roxbury or Watts or Mobile or any
city in this country that has a significantly large black community
such as Richmond.

What we are talking about, gentlemen, is that we have the need to
get away from the bankrupt approaches to desegregation which have
been presented to the courts. We will submit one final statement with
respect to the need for a constitutional amendment.

It is that we feel that the courts, although they have at times been
guilty of activism, are not totally the culprits in the bind they have
placed the Nation in. There is no doubt that we are all against the
wall. We are on the ropes on this one.

The national resolution against the busing is a testament to that.
The polarization between the races is testament to that. The courts are
not entirely the culprits. The courts have at times had to rule between
two alternatives, that of the old-fashioned segregation and the inte-
gration approach which has been presented to them primarily by
the one organization let into the court and that is NAACP.

There are other points of view which have not been expressed in
the courts. Not until the Swann case was there a friend of the court
brief even that was presented before the court that offered a position
that was different from that of the Solicitor General, the plaintiff or
the defendant. That is the position of community control.

Mr. BROOKS. That is an excellent dissertation of your position,
Mr. Solomon, and it does make a contribution to this hearing. We
have a couple of questions I would like to ask you. We accept your
statement of course, in full.

Do I understand that you support the constitutional amendment
only so long as it requires black community control of community
schools?

Mr. Sotomox. As it enables that. -

Mr. Bnooxs. And one other question. Do you fen] that it is more
important to get some immediate legislative action for the guidance of
the courts, as you have, indicated, as compared with the longer, more
rock-strewn road traveled by a constitutional amendment?

Mr. Sotomox. I think three actions are needed. I think a consti-
tutional amendment is definitely needed along the lines we have ex-
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pressed. We feel that legislation is needed immediately and we think
that new kinds of arguments are needed before the courts.

Mr. Bitooks. That is a good answer.
Gentlemen. any further questions? We want to thank you and

your associate very much for appearing. We appreciate your state-
ments and your waiting over to this afternoon to test i fy.

Our next witness is Mrs. Robert E. Wolf, member, Board of Educa-
tion of Prince Georges County, Md.

STATEMENT OF MRS. ROBERT E. WOLF, MEMBER, BOARD OF
EDUCATION OF PRINCE GEORGES COUNTY, MD.

Mr. Buoms. Mrs. Wolf, we accept your statement for the record
and appreciate its submission and ask that you summarize it as much
as possible. In view of the fact that you have some very interesting
maps over there, would you make available to the committee some
smaller copies of throw maps?

Mrs. Wou.. I will nave that done for you, Mr. Chairman.
Mr. Bitoohs. If you wish. you may submit that for the record.
(The statement and maps referred to follow :)

STATEMENT OF MRS. ROBERT E. WOLF, MEMBER, BOARD OF EDUCATION OF PRINCE
GEORGES COUNTY, MD.

Mr. Chairman and members of the subcommittee:. I am Ruth S. Wolf, member
of the Board of Education of Prince George's County, Maryland.

I was appointed in 1968 by then Governor Agnew. In the year 1970-71 I was
Board President.

Our system has over 162.000 students and more than 230 schools. It is the
10th largest school system in the country.

We are well acquainted with that term called "busing". We transport daily
about 47% of our students; 76,139 to 195 p.chools using over 700 buses. one of
the largest school bus fleets in tLe nation. None of this "busing" is done for
racial balance. Until the recent hysteria on the subject I had heard only requests
from parents for more buses. This isn't strange since National Safety Council
data show busing is the safest way to get children to school.

We do have some paired elementary schools. Our 484 square mile county is
urban, suburban. and rural. Our schools overall are 78% White, 22% Black.
Iu addition, less than 10% of the children attend non-public schools in our
County, the District of Columbia and surrounding counties. This percentage
has been declining slightly.

My testimony is concerned with how the proposal before you would in my
view adversely aftect our school system.

The field in which you are asked to legislate has been well plowed and disked
this year. However. the seed Congressman Lent and his associates ask you to
pl int, like all seed, looks innocent. These seed peddlers promise a pretty flower
like the poppy. This pretty flower however, will produce a poisonous substance; as
destructive to our body politic and social as heroin. I urge that you reject their
pretty seedand the poison it exudes. Let us plant those seeds that make a hardy.
strong, united America. Let us not cultivate the flower that poisons our minds,
divides our people and destroys our National purpose.

Not one word hi the Lent type proposals deal with their real purpose. Congress-
man Lent says he wants to give us : "relief from these sweeping court-ordered
busing edicts". Not one word in his proposal will (1) "return control of educa-
tion to local school boards", (2) "preserve the neighborhood school system", (3)
"eliminate forced busing and the threat of school consolidation to achieve purely
arbitrary racial balance",

These proposals will, rather, take away the present authority of each school
board to manage its own affairs. They will foster segregated neighborhoods. They
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will promote arbitrary racial imbalance. They will create a National policy of
racially separate schools.

frhe major hearings in the Administrations' Amiens Curiae brief and their
recommendations in Swann are enlightening. They urge five alleged alternatives
to busing:

(a) Change grade structure so a school has fewer grades thus serves a larger
area.

(b) Majority-minority transfers providing transportation.
(c) Close unneeded or substandard schools.
(d) Draw zone lines across rather than encircling racially impacted areas.
(e) Plan new school construction so as to serve students of both races.
Each of these 5 alternative srequires more busing not less. Four of them require

student assignment based on race. They thus require, even in the seIse the
Administration uses the term, "forced busing to achieve racial balance".

The Lent type proposals would take away every desegregation tooleven those
the Administration opted for in Swann.

School boards can obtain relief from court ordered busing better by meeting
their responsibilities. Chia Justice Purger pointed this out in the Swann deci-
sion. I agree. No one has usurped local school board authority. School boards
that have not followed the law have given it away. This is typified by a past
President of our Board who said in speaking of school desegregation:, "I would
rather be told by a Court to do this, than do it myself":

Brown and most of the other landmark school cases come from citizens suits
not from HEW or Federal or State instituted suits.

Only one Justice who signed the Brown decision still serves on the Supreme
Court. Four of the Justices who unanimously decided Swann are Eisenhower or
Nixon appointees. Ever since 1:44, no matter who appointed them, the Court has
decided school case after case with remarkable unanimity and consistency.

Eighteen years after Brown there is no excuse for local Boards failing to do
what the law and proper policy direct.

What are the specifics in our County? We are under legal attack for doing
"too much." The case of Borders vs Board of Education, is interesting because its
basis is the theme of the Lent proposal. The Maryland Circuit Court has upheld
the Boards authority. A key quote in that decision states : "It is apparent that
whether segregation results from legal sanctions or from previously drawn at-
tendance zones which have since become 100% black neighborhoods, correction of
the condition is within the authority of th:. Board."

din quick capsule our system was fully de jure in 1954. Through 1964 we were
still using Freedom of Choice; no transportation furnished to transferees. Most
Blacks were still bused across the county to all Black schools. In 1965, eleven
years after Brown, we stopped this practice. We placed white students in some
previously all black schools, mainly hi the rural part of the county. This short-
ended busing distance for many Blacks and some whites. We did not eliminate the
de jure system root and branch. We promised to continue our desegregation
efforts. This was an era of National leadership on school desegregation, although
there were protests, the changes, which were substantial, were effected smoothly.

In 1908-69 there were continuing discussions between our Board and HEW
We again promised to continue our desegregation of staff and facilities and offered
as one concrete step the desegregation of two adjacent de jure secondary schools;
all Black Fairmont Heights Senior High Schools and Mary M. Bethune Junior
MO School. In contrast to our 1965 action this step was modest. The climate of
National leadership had changed. The President was speaking as though seg-
regation were voluntary while integration were forced ; and as though a short bus
ride to an integrated school was forced busing while a longer ride to segregated
school was voluntary.

The two schools affected were in all Black suburban neighborhoods. Fairmont
was 1/(1 empty. our only 9-12 grade High School ; Bethune was our only Junior
High School with a 6th grade.

I want to stress that the device we used was a boundary change not a bus-
rile--the white students assigned were already on buses. In addition, the action
was timed to coincide with the opening or a nearby new High School which in
and of itself required boundary changes for many schools. Also we acted to relieve
overcrowding in contiguous schools.

The storm centered in the town where I live end nearby white residential areas.
Some people in substantial leadership positions shouted "busing" and "cross
busing"--called the plan "idiotic." and pledged to work to overturn it. They fed
the tires of the segregationists.
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This map deals with just the Senior High School change. The Junior High
School picture is so similar it would be repetitious to explain it. I will not describe
all the elements, but highlight those which produced the furore.

First let me touch on the neighborhood school theme. When Bladensburg High
School opened in 1951 it served a very large area, over 50 square miles. It
served many towns and unincorporated communities. As other High Seim° Is
opened Bladensburg's boundaries were reduced. By no stretch of the term are
our High Schools neighborhood schools, unless that term has a black-white
meaning. In 1969 its attendance zone covered 12 square miles (the green area).

Fairmont Heights also opened in 1949 to serve Black students in one-half
the County, over 200 square miles. It was not a neighborhood school. When
its boundary was redone in the 1965 action it was reduced to cover an all Black
area of only 3 square miles, the smallest in the County.

Here ou.lined in red is the 1969 Fairmont Heights boundary.
These other dots show adjacent Parkdale, Central and Largo Senior High

Schools.
This next overlay shows the pertinent 1970 changes. The green Bladensburg

area to the east went to the new Largo High School. Its attendance area extends
to the County's east line covering about 40 square miles. (High School attend.
ance areas average 28 square miles in our county.) Bladensburg's attendance
area was reduced from 12 to :.bout 6 square miles. It received some of Park-
dale's area. Fairmont lost a small portion on the south to Central. Fairmont's
att ndance area rose to 51/2 square miles.

The portion with the red and green check color which was added to Fairmont
Heights had mainly white students. Their bus route went to Fairmont Heights
rarher than Bladensburg. There was no "busing" or "cross busing" as the terms
are used, just boundary changes. The racial composition of every surrounding
school was affected.

Clearly we had two major purposes.
(1) Overall : To relieve overcapacity and undercapacity situations.
(2) Specifically To desegregate Fairmont Heights High School..
Any way we approached It, the Largo opening was bound to change racial

composition in the other schoolseven if we had left Fairmont with its 100%
Black three square mile attendance area.

This circle shows a six mile radius on this map. It is obvious we shortened the
distance most students travel. If we were required, by the Constitution, to freeze
boundaries because racial composition would be disturbed, then whenever a new
school opens no adjacent school's racial composition could materially change.
The result would be boundaries that look like a more irregular jig saw pattern
than our present ones.

The vocal reaction to the desegregation of Fairmont, Heights produced solid
evidence on the real :issue. Some opponents of "busing", uho had always previ-
ously had their children in public schools. placed their children in non-public
schools Mx miles, ten miles and even farther away.

Now I submit that, if the real issue were "busing" these children wouldn't he
on a private school bus, or car pool busing them farther away.

The cry also went up "save our neighborhood uo Every child that is
assigned to the two elementary schools primarily serving Cheverly was previ-
ously in the Bladensburg Junior and Senior High attendance area. Every morn-
ing they assembled at the bus stop and rode out of the community to those
schools where they joined hundreds of other children getting off other school
buses. After spending the (lay in school together they rode loci: to their respec-
tive communities.

When we changed the boundaries these Cheverly students still went together
to the same bus stop. They wee AI assigned to Bethune and Fairmont. They
were all Mill togetherand the school u as nearer most of their homes.

The Bethune w,.1.,1o1 assignment was no more tnnunatic for a Cheverly student
entering Junior High School than going to Bladensburg Jr. High. At either
0'0(4 Cheverly pupils were going to meet shutouts from different, feeder ele-
mentary schools except at, Bethune some would be white and some Black, while
at Bladensburg Junior High School 95% of the students would be white.

If I seem skeptical alma all this sudden concern for neighgborhood schools
and transportation it's because I have seen the sweet smiles and heard the fine
phrases, but I've also heard "nigger lover" and worse spit out at me, and my
children. I'm skeptical because I've been on the firing line and I know what
this battle is all a'out. It isn't "busing"It is race.
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Against the specifics which grow out of our 1969 action here is our current
situation.

We did ahnost nothing on teacher staffing until 1971 and then only after State
and Federal agencies called for action.

We did nothing to further desegregate remaining de jure elementary shcools.
We did nothing about resegregation, which may not be required by law, but k
nonetheless a significant problem.

HEW reviewed whether the Fairmont and Bethune plan was faithfully carried
out, elementary schools; and teacher staffing. After the Swann decision HEW
asked what action we would take on these problems and when. The majority
or our school Board answered in effect "nothing and never." HEW cited us for
non-compliance last August. The hearing will be held in April. At this point
I want to strew that HEW has not said "bus". They have simply pointed out
those situations where they believe de jure vestiges remain, reminded us of
our promise to cure them (which dates from 1965-7 years ago) and asked us
how and when we would do it.

These maps and exhibits will give you a picture of how the Lent type proposals
would set back school integration.

Maryland isn't a large or especially rural state. In some counties Junior-
Senior High Schcool attendance areas average over 300 square miles. In Prince
George's County elementary areas average three square miles; Junior High
Schools 14 square miles; Senior High Schools 28 square miles.

It is pertinent that private schools, in our County traditionally have drawn
students from larger attendance areas than comparable level public schools.

This map shows the entire county. At the Senior High School level vocational
students attend either Bladensburg or Crossland. The county is divided at
Central Avenue into two districts each over 200 square miles.

This overlay shows our 18 Senior Hign School attendance areas. These vary
from six square miles to 125 square miles. When we open the two Senior High
Schools now under construction obviously boundaries will be changed.

This next overlay shows our 39 Junior High Schools. Attendance areas vary
from less than two square miles to about 120 square miles. You will note the lack
of unity between the Senior High School and Junior High School attendance
areas. This is significant. We do not maintain school attendance neighborhoods as
students move from elementary to Junior High and from Junior High to Senior
High.

We will open four Junior High Schools in September. To set these four boun-
daries will affect boundaries of 19 other Junior High Schoolsover half those
in the county. No matter how these lines are drawn there will be changes in
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these schools' racial composition. We may further segregation ; we may further
integration ; but we will change.

Our schools also have r. high degree of racial Isolation. This is illustrated by
these graphs. They represent in total 136 of our schools and 102,183 pupils. A sur-
prisingly large number of pupils are bused to these racially isolated schools.

The upper graph shows 51,806 elementary students in 88 schools averaging
97% white; the lower graph slums 7,508 students in 12 schools averagiug 98%
Black.

The Junior and Senior High Schools id the same pattern of racial isolation.
22 Junior High Schools housing 21,677 students in schools averaging 95% white:
and 3 Junior High Schools with 3,373 students in schools averaging 86% Black.

At the Senior High School level the-e are 8 schools housing 14,744 students
averaging over 95% white and 3 Senior High Schools housing 3,075 students
averaging 72% Black.

An excess of 44,000 pupils are "bused" to the racially isolated schools. More
students both in number and percent are bused to the predominately white
schools.

Whut, then, is the meaning of this frequently heard term "busing to achieve
artificial racial balance"? I submit that in a County only 22% Black, busing over
44,000 students to 136 racially isolated schools is busing to maintain artificial
racial balance. The balance has been tipped toward segregation.

This next overlay shows the 165 elementary school attendance areas in our
county.

It does not show our eight Special Education centers. We currently bus some
of the handicapped children over three hours per day. Under a policy change
I recommended. we adopted a two hour limit on their tnmsportation time.

Our regular elementary attendance areas in our eounty range from one fourth
square mile to 40 square miles and from 103% bused to 100% walking. Some
towns are served by several elementaris while others serve several communities.
We have constmeted over 60 new elementaries in the past decade. Boundary
changes have been numerous. There will be more changes when we open three new
elementaries this September.

This overlay shows the racial composition of these schools by percentiles. The
color chart you have will enable you to see the code. This chart also gives a
good picture of the County's racial pattern. Our elementary schools average
76% white --24% Black, but precious few come within 10% of the average-
21 to be exact.
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Racial Composition and Transportation
Elonmntary Schools 1971- 72

BLACK
STUDENT

PERCENTILE

COLOR NUMBER

CODE SCHOOLS

NUMBER
PUPILS

AVERAGE%
BLACK

IN
PERCENTILE

% BLACK
STUDENTS

IN
PERCENTILE

NUMBER
BUSED BUSED

0- 9.9% 88 51,806 3.1 7.1 rE33.6

10-19 .9% 1111 23 13,010 14.4 8.3 L39.7
1 723 40,420.29.9% 8 4,269 22.5 4.3

30-39.9% 3 996 36.2 1.6 480 48.2

40 -49.9% 12 6,510 45.1 13.0 3,605 55.4

SO -59 .9% 6 3,417 55.3 8.4 858 25.1

60.69.9% 1,876 66.3 5.5 11,240 66.1

70-79.9% . 2 1,158 70.6 3.6 88 7.6

80.89.9% 7 4,133 84.9 15,5 1,518 36.7

90-99.9% 11 6,958 97.6 30.3 749 10.8

100% I j 1 550 100.0 2.4 69 5.0

Total 165 94,683 23.7 100 i, 1.---' 34.7
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You can see these school areas very widely in size and configuration.
Look at Kettering, it has a most peculiar shape. It has 25 Black pupils (4%).Next to it are Randolph Village 83% Black, Ardmore 96% Black and Arrow-

head 67% Black to,name a few. 61% of the students in these schools are bused
now.

Should we decide to change the Kettering attendance boundary due to area
growth or new school construction the racial composition of all these schools
might change. Could this not be oonstrued, under the language of the various
amendments as "assigning students because of race"? I ask you to envisage
the amount of litigation every such change could engendereven if the purpose
were not to create a specific racial compositions

I request you think of our attendance areas when you consider these amend-
ments and ask yourself whether it would help Prince George's County makefuture boundary changes.

These facts and maps also help penetrate the myth of the so called "neighbor-
hood school". Which of these schools serveb a neighborhood? Kettering? Orme

which students ride over seven miles to school? Or Randolph Villiage 87%black right next to Ritchie 17% Blackwith every student bused to both
schools?

What is a neighborhood? Franklin Roosevelt included all the Americas in his
"good neighbor" policy.

But the definition of neighbor more meaningful in this dialogue comes fromwords of Jesus of Nazareth. When asked "who is my neighbor" He told theparable of the Good Samaritan.
In this Nation we are all neighbors in this larger sense. Any action whichseeks to divide us and to separate us, corrupts our National moral resolve. Weare asked to support a concept that would bankrupt us as a force for world

leadership. We are asked to divide ourselves North, South, East and Westby race.
If you support local school board antonomy then you must reject these pro-posed amendments. Instead you must add your voice to that of Chief Justice

Burger by pointing out that the courts are only called in "because of the schoolboards' failure to fulfill their constitutional obligations".
The Prince George's system has still a long way to go to be it. egrated. Num-

bers are not as important as spirit and intent.
As a school board member my interest in education is broad. The issue ofintegration has this Nation divided. The need to integrate our schools cannot

be avoided. Separatism is no solution. With two-thirds of the school elildrertin this Nation being bused daily to get an education, busing is ratified andsupported.
The phrase "unnecessary busing for the sole purpose of achieving an arbitraryracial balance" (emphasis supplied) is a negative and misleading statement.
Governmental acts that are arbitrary and unnecessary have been struck downby Court after Court wherever this mistake has been made. Whenever, wherever

and however committed such acts are bad public policy.
My philosophy is this. The public schools of the United States are the training

ground for future citizens in a Nation which seeks to promote peacegood willin the world. School boards should use all tools available applying criteria of
necessity, reasonableness and flexibility to assign pupils to public schools and toinstruct them. Assignment and instruction must be designed to guide each stu-
dent to be a productive member of society. The bed rock goal of public educationis to promote a United States of one peopleindivisible.

The legislation before you is bad because it doesn't say what it really means,or mean what it really says.
Its intent is pernicious and malign. I urge you to reject it.
(The following data have been reassembled to conform to the coding

on the attached maps by Dr. J. C. Thomas, Catholic University. His
maps are the same as used by Mrs. Wolf in her testimony except that
they are in black and white whereas Mrs. Wolf's were in color and not
reproducible.)
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PRINCE GEORGES COUNTY PUBLIC SCHOOLS RACIAL AND TRANSPORTATION DATA

Percent black students
Number
schools

Number
pupils

Percent
average

black
Number

transported
Percent

transported

Elementary:

60 to 100 ------------------------------
Junior high schools-

0 to 4.9 - - ---, -,:-. ,..,.._

10 to 29 9 - - ,-, -, -,--; :
30 to 39.9...--..--....'....--...-- ..-,

...., .60 to 100 ------- -.-.,,,,. :..
Senior hie schools:

O to

10 to 29.9
30 td 39.9 ..--;..-,..,..........-.

60 to 100.,..,............,_

63
25
31

3
18
25

14
6
9
3
2
5

4
4
6
0
1

3

37,164
14, 624
17, 279

996
9,927
14, 675

14,184
5,727
8,214
2,632
2,030
4,946

8,438
6, 293

11,201

420
3,075

1.5
7.0

16.4
36.2
46.5
87.8

3.2
7.4

18.9
35.3
52. 5
80.7

2.8
7.0

18.6

52.1
72.1

9,969
/, 443
6, 886

480
4, 463
3,664

7,341
4,210
4,993
1,127
1, 660
2,031

6,318
4, 630
7,666

368
2.067

26.8
5L8
39. 7
41. '
45.0
25.0

51.8
73.5
60.7
42.8
81.5
41.0

75.7
73. 6
68.5

88.0
67.5
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Mrs. WOLF. I appreciate this opportunity to appear before you and
will summarize my remarks. I have a group of outstanding students
from Fairmont Heights Senior High. Four of them will help me with
the presentation of the map. I am a member of the board of educa-
tions of Prince Georges County appointed in 1968 by then Governor
Agnew.

Our school system has 162,000 students, more than 230 schools, and
is the 10th largest school system in the country.

We are very well acquainted with a term called "busing." We
transport daily 47 percent of our students, over 76,000 to 195 schools
using over 700 buses, one of the largest school bus fleets in the Nation.
None of this busing is for racial balance.

Until the recent hysteria on the subject, I had heard only requests
from parents for more transportation, which means more buses. Our
schools are overall 78 percent white and 22 percent black. My testi-
mony is concerned with how the proposal before you would in my view
adversely affect a specific school district.

The field in which you are asked to legislate has been well plowed
and disked. However, the seed Congressman Lent and his associates
asked you to plant, like all seed, looks, innocent. The seed peddlers
promise a pretty flower like the poppy. This pretty flower, however,
will produce a poisonous substance as destructive to our body politic
and social as heroin.

I urge you to reject their pretty seed and the poison it exudes. Let
us plant those seeds that make us united America. There is is t one
word in the Lent-type proposals that deals with the real purpose.
Congressman Lent says that he wants to give us relief from those
sweeping court ordered busing edicts. Not one word in his proposal
would: (1) return control of education to local schools; (2) preserve
neighborhood school system; (3) eliminate forced busing, or (4) the
threat of school consolidation to achieve purely arbitrary racial bal-
ance.

I ask you to look at one action our school board took in 1969-70
to eliminate two adjacent de jure secondary schools. On the map you
will see an area outlined in red thdt was all black, Fairmont Heights
Senior High School. It was our smallest senior high school in attend-
ance area, it had 3 square miles, even though it had wades 9 through
12.

Adjacent to it outlined in green was Bladensburg Senior High
School-12 square miles. When we were opening new schools, we
proceeded to try to desegregate these schools. You can see that in no
way were these neighborhood schools. No Prince Georges County
high school is a neighborhood school.

In September 1970, we desegregated these schools. On the overlay
the students have put um the green area to the east went to a newly
opened Largo Senior High School. This school's attendance area
covers 40 square mile ;. It goes out to the eastern county line.

Fairmont Heigl,' ; i ist a snail portion to the south to Central High
School. Thr ied-g ern checked portion that was added to Fairmont
Heights had mainly white students who previously attended Bladens-
burg Senior High. Their bus route was changed to Fairmont Heights
rather than Bladensburg. There was no busing or cross-busing as the
terms are used, just a boundary change.
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The racial composition of every surrounding school as affected.
Clearly we had two purposes: (1) to relieve the overall, over capacity
and under capacity situation. Fairmont Heights before the change was
one-third empty; (2) specifically to desegregate Fairmont High
School.

Under constitutional amendments of this type I seriously doubt that
this type of change would be legal. I would like to stress that this
change as you can see was not a bus ride. All of the students were al-
ready on buses. The bus ended up going in a different direction.

Of special note is the fact that most of the white students ended up
going to a school closer to their home than they had before.

The vocal reaction to the desegregation of Fairmont Heights pro-
duced solid evidence on the real issue of some of the opponents of bus-
ing. Many of the opponents of busing who had always had their stu-
dents previously in public schools placed their children in nonpublic
schools 6 miles, 10 miles, and even farther away. I know these people
personally and I can submit the facts if you need them.

I submit that if the real issne were busing, these children would not
be on a private school bus or in carpools going three or four times as
far away as they would to a public segregation school.

If I seem skeptical about all of the sudden concern for neighborhood
schools and transportation, it is because I have seen the sweet smiles
and heard the fine phrases but I have also heard "nigger lover" and
worse, people spit at me and my children.

I have been on the firing line and know what this battle is all about.
It is not about busing. It is about race.

We did nothing to further desegregation of remaining de jure
schools. We did nothing about resegregation which may not be re-
quired by law but is nonetheless a significant problem in our county.

You have copies of the charts dealing with the exhibits. Due to
the time limit, I will not go into great detail. I will show you the high
degree of racial isolation we still have within the schools in our dis-
trict. You will note that 100 of our 165 elementary schools are racially
isolated. Eight-eight average 97 percent white. Twelve average 98 per-
cent black. And over 33 percent of the students are bused to these
racially isolated "white" schools, not busing for integration but, I
submit, busing to maintain a segregated pattern. Only 10 percent are
bused to the 98 percent "black" schools.

At the junior high level, the situation is much the same. We have
22 schools averaging 95 percent white. Then at the other end we have
three schools averaging 86 percent black. And in this case, 55 percent
of the students are bused to these racially isolated "white' schools,
while only 33 percent are bused to three "black" schools.

At he senior high level, the busing jumps to 74 percent of the stu
dents bused to the eight high schools which average 95 percent white.

We have three high schools which average 72 percent black. We
bus 67 percent of the students to these racially isolated "black" schools.

I submit, in a, county like ours that is n percent black when we bus
over 44,000 students to racially isolated schools we are busing to achieve
artificial racial balance but the balance is tipped toward segregation.

The stime 'ts will now put up a map of our elementary attendance
areas in our ominty. I omit the junior and senior high overlays. They
show the :Arlie pattern. The elementary one is more revealing. They
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average in size from 1/4 ,of a square mile to 40 square miles, from 100
percent bused to 100 percent walking.

Mr. ZELENKO. Did you say 40 miles?
Mrs. WOLF. Yes ; we have elementary school districts such as Baden

that are 40 miles in area. As you can see, our schools serve several small
and separate communities. In larger communities we may have several
schools. The next overlay will show you the racial composition of each
of these elementary school districts by percentile of black students.
I will not read the statistics for each percentile. You will see a very
interesting pattern as you will look at the chart.

You can see with the color pattern overlay that these school districts
vary widely not only in size but also in configuration. The clear areas
are the 88 schools that average 3.1 percent black. The brown and black
areas are the schools which average 98 percent black.

I would ask you to look at Kettering, a particular elementary school.
It has a most peculiar shape and is 10 miles long. It has 25 black
students, 4 percent. Next to it are Randolph Village, which is 83
percent black ; Ardmore, which is 96.percent black, and Arrowhead,
67 percent black to name a few.

Sixty-one percent of the students are now bused to this group of
schools. Should we decide to change the boundary for Kettering,
through growth and new school construction, the racial composition
of all of these schools might change. Could this not be construed under
the language of the various amendments as assigning students because
of race?

I ask you to envisage the amount of litigation every such change
could bring to our school district ev. n if our purpose were not to
create a specific racial balance. I reqin 4 that you think of our atten-
dance areas when you consider the amendments and ask yourself
whether they would help us make further changes and we will have
to malt, further changes.

We have built 60 elementary schools alone in the last 10 years. The
facts on this map also help penetrate the myth of the so-called "neigh-
borhood school." Which of these schools is a neighborhood school?
Kettering? Orme, which you can see in the Southeast to which stu-
dents ride 7 miles on a bur.? Baden, where they ride 13 miles and
35 minutes on a bus? Or Randolph Village which is 87 percent black
right next to Ritchie, which is 17 percent black and every student is
now bused to both of those schools.

In summary : In this Nation we are all neighbors in a large sense
and the neighborhood school concepts should take this into considera-
tion. Any action that seeks to divide us, corrupts our national moral
resolve. We are asked to support a concept that would bankrupt
us as a force for world leadership.

My philosophy is this: The public schools of the United States
are training grounds for future citizens in a nation -which seeks
to promote peace and good .vill in the world.

School boards should iito n11 tools available applying criteria of
necessity, reasonableness and flexibility to assign pupils to public
schools and to instruct them. Assignment arid instruction must be
designed to guide each student, to be a productive member of society.

The bedrock goi.1 of public education is to promote a United States
of one people, indi
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The legislation before you is bad because it does not say what it
really m sans c r mean what it really says.

Its int..nt is pernicious and malign and I urge you to reject it.
Mr. BP4 ons. We wou16. appreciate the audience refraining from

comment. pro or con. We want to thank you, Mrs. Wolf, for a
very well thought -out statement which indicates you are pretty
familiar the facts in your area. You have presented your views
concisely and more effectively than if you had taken an hour to do it.

I wonder if you would outline for the record the 10 longest bus-
lines and 10 shortest buslines serving elementary and high school?

Mrs. WOLF. I would have to supply the detail on that for the record.
I can give you some examples. We have vocational students who ride an
hour and 35 minutes to high school. We only have two vocational high
schools.

We have rides as short as two blocks because of highways. The
thing that bothers me the most is we have handicapped children who
ride an hour and a half each way to school because the facilities for
handicapped children are not as many as for regular students.

I submit, when I hear parents of healthy high school students tell-
ing me they can't ride on a bus when I know we have 6-year-old handi-
capped children riding an hour and a half, I think there is something
wrong with the concept.

I think if any relief is needed, it is on behalf of the handicapped
children.

(The information to be supplied follows :)

PRINCE GEORGES COUNTY PUBLIC SCHOOLS, UPPER MARLBORO, MD.

10 LONGEST SPECIAL EDUCATION BUS RUNS

Length
of trip-

1 way
Bus No. School (minutes)

1426 - - - - , Capitol Heights Center and Hillcrest Heights Center. .... ..... ,-,- ......- - . . ...- -,,,... I 150
1424.._- :....do . . . .... . ... ....... I 145
1317..... .. ;pule Grove Elementary and Rosecroft Park Elementary.. ..... ............. , 1 125
1332.. .... ..... Nicholas Orem Junior High. . -,, ,,, . - . ... .... . 125
1373...,.... Bowie Special Center
1406 .... ...... , . Capitol Heights Center and Hillcrest Heights Center.... . . ,,,,......... ,, 1 120
1314.... ,,... Holly Park Orthopedic Center. ..,,,,.,. , ........... ............,,,,, 120
1372 .... ...... ,. Lincoln Special Center ....... - ......... -- - - ,,,, .- , , , , -,, ,,,,, 109
1308 .... - .. .,., . Apple Grove Elementary and Rosecroft Park Elementary -- - - - - .- - - , - -.-. I 105
1365 ... ....... . Bowie Special Center ...... ,....._.... _ ..... . ., . 102

10 LONGEST ELEMENTARY BUS TRIPS

62 , .... Baden Elementary . .- - , ,,, -, , , , -- , ... ...- ---- -..- ..-------, --. 40
13 .... ...... .. . Tall Oaks Elementary ........ ,,......._, , ,, , , , - , , -, , ,, - ,,, 39
82 - - '--: : Pointer Ridr Elementary ..... . ,...,..,. . .,,,. .., .. ,....,.. ,..,..,........:...... 35

35
190 Woodmore Elementary , , - , . - - - - - - - - - , --...- .......... --. 35

35

520 .... - Orme ElementarY ..... ---............,...--,....... -,,,,,- . , . -, ....,..-- ..:... ...... 35
34C : Brandywine Elementary , - ., - - - .. - --...- .- - , .. ..---- ., -- ... , .. .-- 30

81 - - -- , Bittern, Elementary ..... ..... ,....-, ......... ..,., .... , . , . , ...... .... ........ . 30
30

I These bus trips include shuttle service between the 2 centers. The 4 schools serve the southern half of Prince Georges
County.
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10 LONGEST BUS RUNS FOR JUNIOR AND SENIOR HIGH SCHOOLS

326.... :.. .. -. Crossland Senior High School (vocational students only). ... .... ,, .... .... .,...,- .. 90NZ. ... ,-: : GwYll Park Senior Hiel , . : , . -: : : ::: ,. , : r. : ,..... 80376_, ..,, , . Gwyn Park Junior Hith. -_ ... ... .. .. .. .... ... _ _ __, - ___..... 65241-. ,.,,._ Bladensburg Senior litgli(ioe.iiiona litiainis only) ..,.. _,.., ,.,.., . , ... ... 60272,, - , Crossland Senior High (vocational students only)......... ..... ......-..._... ...... 60
58183 : Gwyn Pariiinkir.iiiiii, , : .:, ,.,..._ . 55323-- ---, .:-.., , - 0wYn Park Junior High . , : , . : . ::: .., . : ::: . . : , 5364... :-,- .,.<.- AIL.: : ,": ::: -:c-:---: --- .:. :::::: : r, ::::..: ,":: , ::: : : . , 50185 do - - - . 50104. . , .. ... -. Bladensburg Senior High (vocational students only)... ...,.... .... ., .. 50253_ ...... ..... ._ Frederick Douglass Senior High -: -: ::: : : : ::: :. , : 50312 Bladensburg Senior High (vocational students only) -. . . .. 50

10 SHORTEST SPFCIAL EDUCATION BUS RUNS

1344 , - - Samuel Ogle Junior High
Overlook Elementary.. -

1408..,,,,,. Gallatin Street Center._ . _ .. . , .... ..... . _ _1419 .. . Highland Park Elementary..... ...... .......
- WeedleY Knell ElementarY .

1363. Accokeek Elementary. . , _ .1379 .... .. ...... . Northwestern Senior High . : ._
1404 Benjamin Tasker Junior High .1404 .... ......... Mullikin Special Center
1453 .. Lyndon Hill Elementary ..... .. ...... , .. .......

S
10
10
10
10
11
15
18
20
20

10 SHORTEST ELEMENTARY BUS TRIPS'

331 ... ...... , TaYec Elementary ------ -.-... .. ... .... ........
- Waldon _Woods Elementary

211 .... ........ Francis 1. Evans alimentary.. , .. .......... - ............ ------75 ------ . - Powder Mill Fiementar--- ....... ........... .. ..... . ....... .......... - -120 Fort Washington Forest Elementary, .: -.,
. D. W. Phair Elementary

232 ........ Powder Mill Elementary, . ,., . ........ .
°Mends Elementary ::: : .. .......41.... ..... .... Avalon Elementary .

2
3
3
3
4
4
4
5
5
5

10 SHORTEST JUNIOR HIGH BUS RUNS

64 John Hansen Junior
26 - Lord Baltimore Junior High - - ,,
11 .:. _ : de ,: ::, "":
72 - do

. :

Junior High .. : 7 2'244 , walker min Junior nigh . _
270 ........... Mond Junior Hirt ..... ...... , .. .... ........

'5
5
5
5
5
5
5
5
5
5

10 SHORTEST SENIOR HIGH BUS RUNS

M.. ----,,-- Duval Senior WO ....... .....,,,,, ....... ..............- :- ,,,..... ,,,,:- ...,... - ,,,,,
123 ....... . ,,,.... Friendly Senior High ....... ....... ,_ .........,.-. ....,. . , .
639 ...... ........ High Point Senior Hi .,-..,. -, - - , ,-.. .. , .. -., .... ..---. - - -....
166 .............. Surrattsville Senior iih. . . ,. _ . .....: ... : -::::
171....,,,,... Crossland Senior High. ........ - ,,, ,,,,,. ,, .... .. .... ... .......... . , ,.

, High Point Senior High..., . . . . : . . : . ::::, ,- - :---- -----,- - ----.
_do

24-;,......- -.-- Potomac Saler igill,---y: -:- .,........,,,,, ..... .... ,-. -,,, ............... . --,

5
5
6
6
6
7
7
7
7
8

3 There are an additional 3$ buses, each having 5-minute runs.
3 6 additional buses have 5-minute runs.



1062

Mr. BROOKS. Counsel?
Mr, ZELENKO. Mrs. Wolf, do your children attend school in Prince

George's County ?
Mrs. Wois. I have two who graduated from our schools. I have

one in elementary, school and my 15-year-old daughter is in one of
our three senior high schools, %duel' are over 50-percent black because
I live in that school's attendance area and it is the schoo! nearest my
residence.

Mr. BROOKS. We want to thank you very much for your testimony
and your students for their assistance. We are glad you could all b'e
here. Thank you very much.

(Subsequently Mrs. Wolf submitted the following statement on the
proposed busing moratorium legislation :)

STATEMENT OF RUTH S. WOLF, MEMBER, BOARD OF EDUCATION OF PRINCE GEORGES
COUNTY, MD., ON H.R. 13916

This sets forth my views on why this proposed legislation is a bad policy. I
will leave to others the legal analysis; a policy can be Constitutional and yet
be bad.

One element ought to be made perfectly clear at the outset. This legislation
directly favors only a few school boards which, after due process, with full and
adequate protection of their judicial rights, have been found to be violating the
Consthutional rights of their students and thus the Constitution itself. The legis-
lation proposes to strip the Courts of their duty to secure effective compliance
with the Constitution using school integration plans that promise to work real--
istieally and work now.

Those schools districts which require even a little bit more transportation
along with those which may require much more to integrate their schools are
to be so favored. Districts that can integrate schools by various means without
more transportation, however, must desegregate. Clearly the remedies are to be
unequal for the same violation of the same Constitution.

liven more insidious is that the legislation, if enacted, will erode local initia-
tive to do what is right and just. It encourages every school district that thinks
it might benefit to get taken to courtnot to get a legal issue adjudicated but
to minimize the effectiveness of the cure.

When those who rob banks are brought to Court and found guilty the penal-
ties are prescribed. When a school board robs children of their Constitutional
rights, however, the continuation of the crime is going to be sanctioned by law.

All of the seven findings in the bill are a combination of unproven supposition,
flights into fancy, speculation and pure sophistry. No bill of particulars has been
supplied by the administration to support one of the allegation labelled as
Findings.

The legislation is a direct assault on the integrity of the Supreme Court de-
spite the fact that since 1964 its Chief Jistices were and are now bona fide
Republicans.

The legislation warps the unanimous findings in Charlotte-mo.klenburg and
Mobile. Prior to that decision, large numbers of students were bused in these
school systems without regard to desegregation plans; more elementary students
were bused, than secondary students. The plan the Supreme Court affirmed was
the one the local District Judge had accepted. It provided shorter trips for the
integrated system to-replace the longer trips existent in the segregated system.

The President's proposal is fatally flawed because its logic is upside down. It
attacks one of the means of integrating schools in a system where Constitutional
rights have been violated.

On March 29, President Nixon described the need for Executive Reorganiza-
tion. He touted that proposal because :

Its method is to organize around the ends which public policy seeks, rather
than (as too often in the past) around the means employed in seeking them."

On school integration the President ignores his own prescription for effecting
a sound policy.

If the President opposes school integration let him come out flatly and say
why. The net effect of this legislation would be to stifle all local initiative while
crippling the ability of the Court to p.ovide redress.
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The President states he is opposed to the evil disease of segregation, but has
told those trying to cure it that they may not use one of the most effective
"medicines."

He has proposed setting National "busing" standards, while extolling "local
control." Even in the state of Maryland, with only 24 school districtsany
"standard" which would apply to, for example, Garrett County (one -Black pu-
pil in its entire district) would be more than broad enough, in terms of time and
miles, to effectively desegregate every school in our county. Garrett County buses
92% of its students, buses students to every school and buses students longer dis-
tances than does Prince George's County. We bus 47% of our students and have
some all walking schools. All the facts suggest that 80% white Prince George's
County could thoroughly and effectively desegregate all its schools by busing a
I.Jr lower percentage of its students less distance than is now practiced in 100%
white Garrett County. It should be obvious, no fair. rational, practical national
standara can he ;et for busing.

Shoulc the C',ngress be persuaded to enact this legislation it ought to be
candid and re'itle the bill. Its title ought to be, "a Bill to reward violators of
the Constitution of the United States of America, to reduce the Constitutional
rights of school children, and convert public schools into segregated institutions."

Unless the Congress is prepared to do this it ought to return the bill to the
President, reciting his failure to set forth any factual basis for its enactment.

I HINGE GEORGES COUNTY PUBLIC SCHOOLS,
Upper Marlboro, Md., May 1!, 1972.

Hon. EMANUEL. CELLER,
Chairman, Committee on the Judiciary,
Washington, D.C.

DEAR MR. CHAIRMAN: With further refer nee to President Nixon's Student
Transportation Moratorium Act, HR13916 and 83358 data now available indi-
cates how it would absolutely prohibit even minimal integration in a manner
designated to reduce overall busing. Under contract HEW-OS-71-185, the Lam-
bda Corporation conducted a prototype study in Prince Georges County, Mary-
land. dated April 28, 1972. Tables III, IV and V cite desegregation alternatives.
From my earlier testimony, you have data on numbers of students bused. My
staff now advises actual average bus trip time one way for Prince George's stu-
dents is: Minutea

Elementary, K-6 11.0
Junior High, 7-9 14. 6
Senior High, 10-19 17.3

computations show actual degree of desegregation (based on index
they developed), and percent transported

Actual Actual
desegregation transported

percent percent

E l e m e n t a r y -. . : . .. . .. . . . . . . . , ...r. 48 35

Junior high. , , : . . _ _ _ _ . __ 61 56

Senior high..., . -,-:- :- .-:- : :: - .-. -_, .-_, --, : 70 78

They developed 5 prototype plans at elementary levels. Each reduced percent
of students bused to 25.9% to 34.7% range. Each raised percent of students de-
segregated to 58% to 90% range. One plan reduced average travel time per stu-
dent to 9 minutes ; other 4 ranged from 11.3 to 14.0 minutes.

At Junior and Senior High levels, 3 alternative shown.
Junior High options :educed percent of students bused to 38% to 43% range.

Each raised percent of students desegregated 71% to 98%, Each reduced travel
time to 8.1 to 11.3 minutes. Senior high p,ans reduced percentage of students
bused to 64% to 68% range. Desegregation rose to 78% up to 99% level. Travel
time reduced to 10.4 to 11.3 minutes,

Section 3 (1) and (2) restrictions would render impossible actual overall sav-
ings in total number of students transported and overall reduced travel time.



The Lambda study showed present pattern of segregation was abetted by our
busing practices. However. to achieve savings and integrate, some students now
walking must ride and some students must be assigned to different schools.

Lambda data suggests Nixon's plan will be counter productive. It will force
school boards with unconstitutional segregation maintained by excessive busing
to continue not only to violate the Constitution, but also to waste tax dollars to
to so. It currently costs us about $55 per student per year for busing.

If any "moratorium" bill is to be enacted, a section ought to be included which
makes Section 3 (1) and (2) totally inapplicable to any school district where
facts show students are bused to force segregation.

Sincerely yours,
RUTH S. WOLF, Member.

Mr. BROOKS. The next witness is Mrs. Mary Ann Cristofano, presi-
dent, United Schools Against Forced Busing, from Denver, Colo. Mrs.
Cristofano, you understand our problem. I saw you in my office. We
are glad you are here today to hear you and we look forward to your
statement.

STATEMENT OF MARY ANN CRISTOFANO, PRESIDENT, UNITED
SCHOOLS AGAINST FORCED BUSING, DENVER, COLO.

Mrs. CRISTOFANO. Thank you, Mr. Brooks.
Mr. McCuuocn. Could I ask one quesLion. Could you tell me when

USAFB was organized and how many members you have and whether
They are paying members?

Mrs. CRISTOFANO. We were organized May 23 last. We have over
500 members, and there are no dues involved.

Mr. Chairman and members of the committee, I am Mary Ann
Cristofano, president of United Schools Against Forced Busing in
Denver, Colo., an organization opposed to compulsory busing of chil-
dren out of their neighborhood schools.

Each affected area believes that it is the only one suffering or that
it is the most important part of the whole problem. We in Denver
share that view, but we find some impartial support from Joseph
Alsop, whose Washington Post article of March 13 indicates the im-
portance of the Denver case.

Needless to say, we support the Lent billHouse Joint Resolution
620and urge this committee to report out that specific bill so that
debate and vote can take place.

At the outset, let me make it very clear that our group does not
oppose integration. Denver has one of the oldest open housing laws in
the country. All of my children attend integrated schools. The con-
stant attempt by demagogues to equate opposition to compulsory bus-
ing with opposition to integration is not only false but in some cases
maliciously misleading.

If the Florida primary settled anything, it did lay to rest that can-
ard. According to figures obtained yesterday, 74 percent of the voters
in Florida oppose busing and 76 percent are for quality education.
Votes on these two Florida propositions are wholly consistent with
our philosophy that we can oppose destruction of the neighborhood
school without opposing integration. Governor Askew should be com-
plimented for insisting that the second proposition be added to the
ballot.

Let me interject that the Florida primary results proved in another
manner that the problem of compulsory busing is not an integration
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versus segregation issue. Three candidates in that primary supported
a constitutional amendmentWallace, Jackson, and Ashbrook.

According to the Washington Post this morning, the three candi-
dates received the following votes: 515,916; 167,667; 35,983; for a
total of 719,566. The Post also spells out that 1,111,366 voters support
the constitutional amendment. Thus nearly 400,000 people have dem-
onstrated that they are for the constitutional amendment, and yet
they voted for candidates who either had not declared themselves on the
subject or actually opposed the amendment. If that doesn't eliminate
segregatio , from the issue, then people who are doing it are doing it
for propaganda purposes.

Further elaboration, if such is neededMr. Brooks, I came 2,000
miles. Could you give me 10 minutes, please, a courteous 10 minutes
of attention ?

Mr. BROOKS. If you are concerned about counsel's question, there is
a case we want to discuss with you that we are trying to look up. We
are indeed honored that you came these 2,000 miles. I came back 1,500
miles so I could be here to hear you.

Mrs. CrusTonNo. Mr. Brooks, you could afford to pay your own
way. I had to go out and raise my money. Further elaboration, if such
is needed, lies in the fact that most groups opposed to busing include
members of all races, creeds, and colors.

You have already heard testimony from Clay Smothers, the black
man from Texas, who told you not to bus his children out of the neigh-
borhood schools. Another witness before this committee was the former
Cuban who is president of a school board in Michigan and who op-
poses busing. It has been brought to your attention by Mr. Lent, spon-
sor of House Joint Resolution 620, that CORE is opposed to busing.
Only this week newspapers carried the report of the opposition to
busing by the National Black Political Convention in Gary, Ind. And
Mr. Solomon was there and said no one was in the hall. It has also
been brought to your attention in testimony that black columnist, Wil-
liam Raspberry, has said : "But to send black children chasing to hell
and gone behind white children is also wrong and psychologically
destructive."

In summary, then, I appear today on the sole ground of USAFB's
opposition to compulsory.busing.

To justify this mass idiocy known as compulsory busing, one report
is repeatedly referred to for documentation to support the lunacy of
our courts. Judge William E. Doyle in the U.S. district court in Den-
ver utilized this report, too. It is the very questionable Coleman report,
and, for this committee's edification and information, I would like to
give you gentlemen a little background on this document.

Before we can talk about the Coleman report, we have to go further
back to the Moynihan report. President Johnson commissioned the
Moynihan report following the Watts riot. The purpose of this report
was to find whether there were any tangible reasons for that tragedy.
Three conclusions were reached :

(1) The black man's vicious cycle, of frustration with his lot in life.
(2) Distintegration of the black family as a unit.
(3) Promises made by politicians which hey cannot keep.
President Johnson hailcd this report as t breakthrough in racial

understanding. Now Americans could see "officially" that the problems
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within the ghetto could not he tied to an indictment of the white com-munity and its educational system.
The immediate reaction of the Civil Rights Commission was to

throw out the whole thing and label it as white racism. Gentlemen.
whatever happened to the Moynihan report. so highly thought of by
the Johnson administration?

Because the Moynihan study reported conclusion contrary to someof their pet theories, the Civil Rights Commission ordered its ownstudythe Coleman report. One must question the objectiveness under
which this study was commissioned.

Mr. ZELENKO. Excuse me. Mrs. Cristofano, I think you will find that
the Coleman report was prepared pursuant to a direction of the Con-
gress, namely section 402 of the Civil Rights Act of 1964. and at the
direction of the Commissioner of Education.

Mrs. CRISTOFNO. If that. is so, I stand corrected. I thought it had
come from the Civil Rights Commission. My information is incorrect.

The Coleman report covered 4,000 schools. They seemed to be search-
ing for an indictment of the white educational system but were unsuc-
cessful in their attempt. They had set up their hypothesis but were
unable to prove it in any acceptable fashion.

Yet judges all across this country hold up the Coleman report as
sacred. while they ignore completely the Moynihan study. In Denver,
Judge Doyle, who has no children of his own, did likewise. While
there was much evidence even then that the Coleman studies were
inconclusive and in view of the fact that Denver school officials had
their own studies conducted, Judge Doyle still presented his omniscient
decision to use our children as pawns in his silly chess game.

Dr. James Coleman, author of the Coleman report, in sworn testi-
mony in Denver, says himself, that his studies are inconclusive. A
statement from the Center for the Study of Education, a nonprofit
Colorado corporation dedicated to the promotion of educational
philosophy as the basic tool for creating new and sound educational
programs. says :

Two major research studies have been conducted in Denver regarding theeffects of integration. The conclusions reached conflict very basically with thefindings of the Coleman studies (the primary basis for .Tudge Doyle's rulings).
Although the Denver school officials have spent hundreds of man-hours to dem-onstrate the weaknesses of labeling a cause -and -effect relationship betweenracial isolation and low achievement. Judge Doyle dismissed their arguments inone short paragraph in his first ruling. (Emphasis added.) Not only are there
ninny reasons for low achievement in low economic areas but also Uwe are verygood reasons to doubt the validity and intellectual honesty of the reports on
which .Tudge Doyle based his findings.

With all this, Jmbre Doyle referred to 1)r. Coleman and his report
repeatedly in his decision and based his rnlinfs on this study. Signifi-
cantly, the Coleman report is no longer available. Our school board
attorneys in Denver have been told that it is "out of print" whatever
that means, so they have had it on order for a very longtime.

If any of yon gentlemen can provide me with a copy of this &ali-
ment, I will bring it back to our attorneys in Denver. All references
to the Coleman report herea fter re derived from the Atlantic Monthly
article of September 1911 by Richard Ilerrnstein.

One of the key statements which Dr., Coleman makes is that black
children lag behind white children in scholastic achievement from
grades 1 through 12 and the difference increases with age. The logical
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assumption at this point would seem to be the inherent inferiority
of black schools in our white system. Yet the Coleman study could
not come up with any clear -cut, conclusive proof that school quality had
any effect on scholastic achievement for white children.

If school quality is to blame for the poor performance of black chil-
dren, why aren't some white children similarly affected ? The reason
is that there a_ e many more determining factors than the inequality of
the educational system. Even the plaintiffs in Denver's case have to
agree reluctantly with that statement :

'The defendants do not acknowledge that segregated schools per se
produce lower achievement and an inferior educational opportunity.
They point to other factors, such as home and community environ-
ment, socioeconomic status of the family. and the educational back-
ground of the parents as the major causes of inferior achievement. We
do not disagree that these factors are relevant * *." Quoted from
trial papers supplied by school board attorney.

At the time the Coleman report came out, Cmnmissioner Howe and
the then Secretary of Health, Education, and Welfare. John Gardner,
came to the tentative, guarded conclusion that the difference in black
and white scholastic achievement resulted from the cultural sur-
roundings at home.

Both the Moynihan and Coleman reports grappled with the idea that some-
thing within the black community itself was holding back its economic and educa-
titonal advance. Neither report denied the clear evidence that racist customs
and even laws were in large part responsible for the lag. But both reports noted
that, for reasons not wholly understood, the removal of external barriers such
as racist customs and laws did not always bring the promised improvement in
economic and educational condition. pregumably because of internal barriers
for example. family structure or cultural ambience. Such a presumption made
both reports intensely unwelcome to civil rights interests * *.From preface
by the editors to "I.Q.," by Richard Herrnstein, Atlantic Monthly, September
1971.

Now, to compensate for the alleged inequality, the Coleman study
recommended massive federally funded compensatory educational pro-
grams across the United States. These recommendations were imple-
mented by the Federal Government.

This brings us to our next study. the Jensen report. Prof. Arthur R.
Jensen, of the University of California at Berkeley, does a thorough
study of compensatory educational programs and has this to say about
them:

Compensatory education has been tried and it apparently has failed.
Compensatory education has been practiced on a massive scale for several

years in many cities across the Nation. It began with auspicious enthusiasm and
high hopes of educators. It had unprecedented support from Federal funds. It
had theoretical sanction from social scientists espousing the major underpinning
of its rationale: the 'deprivation hypothesis.' according to which academic lag
is mainly the result of social, economic, and educational deprivation and dis-
criminationan hypothesis that has met with wide, uncritical acceptance in
the atmosphere of society's growing concern about the plight of minority groups
and the economically disadvantaged.

The chief goal of compensatory educationto remedy the educational lag of
disadvantaged children and thereby narrow the achievement gap between 'mi-
nority' and 'majority' pupilshas been utterly unrealized in any of the large
compensatory education programs that have been evaluated so far."I.Q.,"
op. cit.

The purpose of the Jensen article was to study those compensatory
programs set up at the recommendation of the Coleman report and, as
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I have already quOted from Professor Jensen, the programs have
failed. Arthur Jensen's findings were so highly controversial that they
were immediately subjected to some unreasoning comment.

Still our courts dare to use our children experimentally as a means
to achieve the end already assumed by the sociologists. Iii other words,
the social tinkerers drew up an hypothesis, which was then accepted
by our judges, and then they set about to find facts which would sub-
stantiate the assumed hypothesis. To put it even more simply, the runs
in the ball game were tallied before all the innings were played.

Have any of you gentlemen on the committee seen the Jensen ar-
ticle? I will bet that it is as unavailable as the Moynihan and Coleman
studies are.

Compensatory education was designed to raise the IQ level, but the
glaring fact is that it has been unable to do it.

Professor Herrnstein's article referred to above discusses all three
reportsMoynihan, Coleman, and Jensen. He comes to some disturb-
ing and controversial conclusions. His most controversial statement
an or inion shared by other experts in the fieldis that intelligence is
80 percent nature and 20 percent nurture. If that is true, we are spend-
ing a tremendous number of dollars with little hope of much return.

In commenting on his subject, Mr. Herrnstein makes this state-
ment: "It is whether inquiry shall (again) be shut off because some-
one thinks society is best left in ignorance."

We believe that the same statement is applicable to the philosophical
basis espoused to support compulsory busing. Why haven't the Moyni-
han, Coleman, and Jensen articles, along with Herrnstein's comments,
been made a part of the judicial record in these court cases involving
compulsory busing?

Conclusions of these men are not isolated. In the Washington Post
of March 12 appeared a review of a new book-length analysis of the
data accumulated by Coleman. As Lawrence Feinberg, the Post col-
umnist, said :

A major new analysis of the Coleman report on race and education reaffirms
its central findings that academic achievement depends far more on family back-
ground than on what happens in the classrooms.

The new study suggests that the best way to deal with the educa-
tional problems of poor childrenblack and white, may thus be to
improve the jobs and incomes of their families.

Neither racial integration nor increased spending on schools has
"such effect, the report concludes, on the educational performance of
lower-class children or on that of any others.

These conclusions are contained in a book-length analysis by a group
of researchers at Harvard University, headed by Frederick Mosteller,
a mathamatical statistician, and Daniel P. Moynihan, a social scientist
and former aide. to President Nixon.

Their study is a reassessment of data on about 570,000 students in
4,000 schools. Collected by the U.S. Office of Education for a 1966 re-
port on educational equality, those data comprise the most extensive
survey of the subject ever conducted.

The 1966 study, known as the Coleman report, was directed by
James S. Coleman, a sociologist at Johns Hopkins University.

Using somewhat different statistical methods from Pettigrew, David
J. Armor, another sociologist, estimated that the Coleman data show
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that integration reduces the achievement gap between black and
white students by just slightly more than 10 percent.

He said in an interview that more recent, though less comprehen-
sive research, makes him skeptical that there is even that much of a
gain.

In the report, Armor writes:
The policy implication here is that programs which stress financial tud to dis-

advantaged black families may be just as important, if not more so, than pro-
grams aimed at integrating blacks into white neighborhoods and schools.

Armor is an associate professor at Harvard and has also served
as a consultant to the Civil Rights Commission.

Here it would appear that the Coleman reports refute Professor
Jensen's disturbing findings. Even the special report of the National
Committee for Furtherance of Jewish Education, which .was inserted
in the Congressional Record on February 23,1972, says :

It is thought that the Negro children in the original studies improved educa-
tionally because of other factors, and not the busing. We are beginning to realize
that these Negro children were not representative of all Negro children, but were
from middle-class Negro families who were aggressively trying to upgrade their
status. Thus, the group surveyed was atypical, and the results obtained with
them do not apply to the majority of Negro youth, millions of whom are not
middle-class.

If, indeed, it is the desire of this committee to study thoroughly the
inequities in our educational system, then I say you cannot do that
until you have conscientiously and with a fine tooth comb assessed
the reports I have brought before you. If quality education is the goal,
then let's stop busing.

Our group, USAFB, conducted a research project on all the schools
of Denver. A copy of that is with me today and I offer it to the com-
mittee for its further use. The important part to be derived from the
data presented is what the variable factors we can find in Denver
which affect achievement are the mobility of familiesthe more mobile
or transient, the less achievementand the absenteeism of pupils
the more absence, the less achievement. This tends to support the find-
ings of the learned men discussed above.

But no matter what kind of facts America offers to prove the fallacy
of busing to achieve anything, the courts ignore this evidence and con-
tinue to bus the innocent of our society all over this country. To achieve
his ends in Denver, Judge Doyle states in his ruling:

Desegregation in and of itself cannot achieve the objective of improving the
quality of the education in schools. It must be carried out in an atmosphere of
comprehensive education and preparation of teachers, pupils, parents, and the
community. It also must be coupled with an intense and massive compensatory
education program for the stu,lonts if it is to be successful.

Obviously Judge Doyle never read any of the three reports discussed
earlier, except, perhaps, a few lines of the coleman report. judge Doyle,
and you gentlemen as well, should consult with Professor Herrnstein
of Harvard, author of the Atlantic Monthly article referred to.

The good Judge Doyle also chose to ignore the testimony of the
then Superintendent of Denver Public Schools, Dr. Robert Gilberts,
who stated that "low achievement among children in the court-desig-
nated schools was the result of a number of factors, including home
situation, lack of discipline, absence of stimulation by parents, and
verbal deficiencies resulting from the families' limited vocabulary."
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He also maintained that "there is no affirmative evidence that de-
segregation would aid in providing an equal educational opportunity
for minority children." Furthermore, Dr. Gilberts expressed doubt
that desegregation could be successful without broad community
support.

The U.S. Constitution set down the rules for this land of freedom
and choice. A document called the Bill of Rights guarantees among
our freedoms the right to "life, liberty, and the pursuit of happiness."
But some judgeand thereafter many judgesmisinterpreted "pur-
suit" to mean "chase after" and "happiness" to mean "Anglo schools."

To implement this feather-brained interpretation, the Office of
Health, Education, and Welfare is going to provide the money to buy
the yellow buses to help the dark-skinned children get to the side of
the light-skinned children, after which something dramatic is sup-
posed to happen by way of osmosis.

And who is to pay for all this nonsense? Why, you and I gentle-
men, the always faithful taxpayer. Isn't that interesting? Mr. and Mrs.
America are forced to pay for this blight on our sanity which we never
wanted in the first place.

In Denver, Judge Doyle ruled to bus our children all over the city
for his social experimentation because of the third count of the plain-
tiff's second claim for relief which "urges us to adopt a rule of law that
a neighborhood school policy may in and of itself create and/or
maintain unconstitutional segregation, even if the adoption of such a
policy is motivated by legitimate factors."

Yet, in a few lines down in my copy of the court case, we read:
"However, the law in our circuit. as enunciated in Downs and Dowell.
supra, is that a neighborhood school policy, even if it produces con-
centration, is not per se unlawful if : it is carried out in good faith
and is not used as a mask to further and perpetuate racial discrimina-
tion, Board of Education, etc, v- Dowell. 375 F. 2d 158, 166 (10th
Cir. 1967). The United States Supreme Court has not yet ruled on
this question, and we are hero subject to the strong pronouncements
of our circuit court.

It will not be long now before the Supreme Court rules on this
question since Denver now waits to be heard sometime. this spring.
That oligarchy of nine men will decree that this generation must be
equal in mediocrity of achievement, must experience, only sameness,
must be equal in the way that cabbages are equal.

Of course, the tool being utilized to achieve this incredible end is
forced busing. Even the plaintiffs in the case in Denver say, "The
evidence in this case shows that neither the plaintiffs nor the defend-
ants nor other interested parties are in favor of busing as such * "
Setting up an artificial and extensive system of busing which compels
cross-movement and which is not supported by either side has some
tendency to undermine the program, from the start." [Emphasis
added.'

That is amazing. They know it cannot, work, but they are going
to force the busing on us anywayall in the name of the 14th amend-
ment. which says that no State shall "de-o, to any person within its
jurisdiction the equal protection of the law

Apparently the courts do not consider those of us opposed to com-
pulsory busing as "persons." We are merely cattle who should be
thankful for any tidbit tossed our way, as exemplified in the stupid
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Mansfield-Scott amendment to the gigantic $24 billion education bill.
The only amendment with any teeth in it, Senator Griffins, was

voted down by those pillars of democracy, Humphrey, 11Iuskie, and
McGovernthe great white fathers in Washington who think it is
so moral to bus our children all over this country while they either
have no children who can be affected or who safely tuck them away
in private schools.

These are the kinds of men who are determining the fate of Mr.
and Mrs. America and their children and I say it is time they were
replaced. Will the real American leaders in our country please stand
up? The way you can stand up for us is by reporting out House Joint
Resolution 620, Congressman Lent's constitutional amendment, to the
floor of the House for debate and a vote.

It is because of this ugly manipulation of our children that thinking
Americans are demanding a constitutional amendment. Indeed, it is
the only way left to us to bring an end to this madness of busing.

We have gone through all the channels of the establishment
appeals to school boards; letters and telegrams to the White House,.
appeals to our Congressmen the expensive and wasteful road through
the courts. We have been left with only one other alternativea
constitutional amendment, the only thing no judge has ruled to be
unconstitutionalat least not yet.

People are not running away to avoid integration, but to fly from
the governmental bureaucracy which has become so stifling that it
strives to control even a man's will. The bureaucracy is so all-encom-
passing.now that it rules de facto segregation, the kind brought about
by housing patterns, is in truth, de jureas a result of school board
decisions in choosing sites and building schools.

So the citizen who saw the mighty claw of the courts hovering over
his head ran in the hope that lie could avoid its grasp. But alas, lie
could not because the courts saw him run and now the courts will
strike down all school district boundaries and merge all these little
suburbs into incredibly massive cities and we, the citizens, have noth-
ing to say about it.

The bureaucratic courts in Richmond, Va., so decided, and I say
they will rule exactly the same way in the Denver case. The courts
must decide this way to show the country that all these judicial deci-
sions are fair and equalif they destroy the freedoms and rights to
choose of our Southern neighbors, so must they strike down the same
freedoms in the North. It would not be democratic otherwise.

The issue, therefore, is no longer de jure or de facto segregation
but the contrived and well- planned step by step destruction of every
freedom we and our Constitution hold dear.

What better excuse is there for the Federal Government to step in
and take over the education of our youngsters and therefore their
attitudes and value systems than school districts which are bankrupt?

-The best way for a school district to go bankrupt, of course, is to have
the taxpayers run to the suburbs to avoid the manhandling by the
courts.

You and I know which way the courts will continue to rule. Den-
ver s case is next, so you stall until such time as that decision will
come down, in the hopes that you can take up most of this short

60449 0 72 - pt, 2 - 31
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session in rhetoric and get through the November elections without
any positive action in the busing furor.

But while you are stalling, we are fighting for a constitutional
amendment and we will win or the men here in Washington will be
applying for jobs as bus drivers next November.

There appears to be no other solution to this problem except a con-
stitutional amendment. I charge you to stop this stalling and get to
the business of-bringing H.J. Res. 620 to the floor for debate.

Thank you for the opportunity to appear today and present our
views.

Mr. BROOKS. Any questions?
Mr. McCumocx. I have no questions.
Mr. Pomi. I would like to read from the report of the Commission

on Civil Disorders, of which Mr: McCulloch was a member, and I
think it has something to say with regard to the discussion we have
had today.

We have cited the extent of racial isolation in our urban schools. It is great
and it is growing. It will not easily be overcome. Nonetheless, we believe school
integration to be vital to the well-being of this country.

We base this conclusion not on the effect of racial and economic segregation
on achievement of Negro students, although there is some evidence of such
relationship ; nor on effect of racial isolation on the even more segregated white
students although lack of opportunity to associate with persons of different
ethnic and socio-economic backgrounds surely limits their learning experience.

"We support integration as the priority education strategy because it is
essential to the future of American society. We have seen in this last summer's
disorders the consequences of racial isolation, at all levels, and of attitudes
toward race, on both sides, produced by three centuries of myth, ignorance and
bias. It is indispensable that opportunities for interaction between the races be
expanded. The problems this society has will not be solved unless and until our
children are brought into a common encounter and encouraged to forge a new and
more viable design of life.

Mrs. CRISTOFANo. Mr. Counsel, I submit that you didn't listen.
Mr. BROOKS. Mrs. Cristofano, did you have a comment?
Mrs. CRISTOFANO. Yes; Mr. Counsel, I submit you didn't listen. One

of the first lines was that I did not oppose integration and that my
children were in perfectly racially balanced schools in Denver. You
don't listen.

Mr. PoLK. I am sorry if you were offended. However, to endorse
an end but oppose the means is, to me, another way of opposing the
end.

Mr. BROOKS. Any questions?
We are pleased to have you here and glad we could be here to hear

your testimony. We thank you very much.
We will include in the record the following letters and statements:
A letter to Chairman Celler from Hon. Olin E. Teague, a U.S.

Representative in Congress from the State of Texas, March 13, 1972,
enclosing letter from Texas State Representative Jack Blanton,
March 7, 1972.

A statement of Hon. Sam Gibbons, a U.S. Representative in Con-
gress from the State of Florida.

A statement of Hon. Jack Edwards, a U.S. Representative from
the State of Alabama.

A fact sheet on busing and desegregated schools in Pontiac, Mich.,
submitted by Dixie McCleary, Pontiac, Mich.
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A. statement of Hon. G. V. Montgomery, a U.S. Representative in
Congress from the State of Mississippi.

A. statement of the Southern States Industrial Council, Nashville,
Tenn.

A. statement of the League of Women Voters of Jeffersoa, Parish,
Metaire, La.

A statement of the League of Women Voters of Michigan, Detroit,
Mich.

A statement of the League of Women Voters of New Castle, Pa.
(Th.,; statements referred to follow *

Hon. EMANUEL CELLER,
Chairman, Committee on the Judiciary
House of Representatives,
Washington, D.C.

DEAR MR. CHAIRMAN : Would you be kind enough to place the enclosed letter
from Jack Blanton, Hous of Representatives, Carrollton, Texas, in the record
of the Hearings on Busing

Thanking you, I am
Sincerely yours,

HOUSE OF REPRESENTATIVES,
Washington, D.C., March 18, 1972.

Hon. OLIN TEAGUE,
Congress of the United States,
House Office Building,
Washington, D.C.

OLIN E. TEAGUE,
Member of Congress.

STATE OF TEXAS,
HOUSE OF REPRESENTATIVES,

Austin, March?, 1972.

DEAR CONGRESSMAN TEAGUE: With reference to your letter of February 18, I
am pleased to submit my views of the subject of forced bussing of school
children for the purpose of achieving racial balance.

It is my opinion that a student is at' apt to learn anything while on a school
bus that will be of benefit to him. I therefore, am opposed to the use of
busses beyond getting a child fre his home to the nearest neighborhood
school. I would much prefer that all of the money and effort being spent on
bussing be used for the purposes of enlightening the minds of the children attend-
ing such schools and thereby accomplishing the real purpose of education.

Yours truly,
JACK BLANTON.

STATES ENT OF HON. SAM GIBBONS, A U.S. REPRESENTATIVE IN CONGRESS FROM
THE STATE OF FLORIDA

Mr. Chairman and distinguished members of the Judiciary Committee, I
greatly appreciate the opportunity to offer my support of H.J. Res. 620 which
calls for the prohibition of forced busing for the purpose of achieving racial
balance in our public schools. I have introduced a similar proposal (H.J. Res.
747) to amend the Constitution to guarantee students the right to attend schools
nearest their place of residency regardless of race, color, national origin, reli-
gion, or sex.

Mr. Coalman, the concept of the neighborhood school ispart of the American
public school tradition. It reflects the important neeu of the child for a sense
of security and .sell -being which can best be fulfilled by being a member of a
community. Neighborhood schools allow parents to participate and take a
greater perscnal interest in the child's day-to-day activities through ready
accessioility for meetings with the school board, parents, teachers, and children.
The child himself is able to participate in after-school activities and thus develop
a greater rapport with his peers, as well as developing friendships at home which
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are carried over Into the classroom. The neighborhood school often becomes a
center for cultural education. The Chinese Americans in San Francisco use their
neighborhood schools to teach Chinese language and culture classes after hours,
and schools in predominantly black communities can focus on black culture
and respond to the special needs of the Mac' child in society.

Busing, on the other hand, can deter le development of this much-needed
sense of security. Children are sent to strange neighborhoods where only the
sclwol itself becomes familiar as they are bused back to their own communities
at the close of the school day. Thus there is little opportunity for extra-curricular
activities or continuing friendships outside the classroom. Parents also have less
opportunity to become involved in a school which may be on the other side of
town, and consequently they may not encourage their children's success as
much as at the neighborhood school.

Mr. Chairman, we must look at the history of the court decisions to see
that forced busing is a gross exaggeration of what was meant to be. The
1954 Brown v. Board of Education condemned state laws compelling sepa-
rate schools based on race, calling for the elimination of dual school systems
and the establishment of single desegregated systems. In effect, race was to
be eliminated as a factor for distinctive treatment in determining the compo-
sition of a school system; schools were to be "color-blind". Quality of educa-
tion was the Motivating factor in the decision ; dual school systems were in
fact unequal. The Swann decision In 1971 declared that in order to determine
whether a school system was desegregated the concept of racial balance in-
volving a. specific ratio of black/white might be useful as a starting point.
One method of achieving such a racial balance was busing school children.
Somehow in the intervening months since that decision, quality of education,
the motivating factor in the Brown decision, has been subordinated to the
Idea of racial balance, and we now find ourselves in this intolerable situation
where thousands of school children, black and white, are being forcibly bused
miles from their homes to schools in strange neighborhoods in order to achieve
a numerical ratio of blacks to whites.

Mr. Chairman, we cannot lose sight of the primary goal of offering equal
opportunity of education to each and every child. It is pointless to send children
to a poorer school in a strange neighborhood when the sense of security they
need and a good school are available within walking distance of home. Busing
Is meant to be a tool to achieve a good education, not an end in Itself.

We cannot, on the other hand, ignore the fact that for those children who
are victims of poverty, the sense of security developed by living in a commu-
nity with a happy home situation is lacking. For them school becomes especially
Important as their only chance to gain an awareness of their problems and to
develop the skills to enable them to better themselves. Busing for these children
can lead to a traumatized life as they are singled out as "different" or Inferior
compared to their white counterparts.

For these disadvantaged children, money must be allocated to their schools
to provide an equal educational opportunity for all. Massive busing costs
thousands of dollars to taxpayers and hours of time to schoolchildren. The
money could be put to better use by providing additonal teachers and more
school equipment. Especially important Is the need for professionals and para-
professionals to offer guidance to disadvantaged children in the form of prac-
tical irstruction of how' to survive in today's mass industrial society. With
a better educational background and a knowledge of how to get along as n
member of a minority group in .ociety, blacks can achieve a higher standard
of living and integrate predominantly white communities as participating resi
dents, not as poor children bused In and out for eight hours of a school
day.

Mr. Chairman, as members of Congress representing the people of this nation,
we have to consider what the public wants, and the public does not want busing.
According to the latest Gallup Poll, three out of four people in all areas of the
United States were opposed to busing; that is, 76% of the American public oppose
busing, and 47% of those people are black. We cannot say, therefore, that forced
busing is opposed only by whites who v ant to prevent their children from at-
tending frequently poorer black schools. Some people advocate busing as a means
to achieving better race relations in the United States. Mr. Chairman. I ask you
to look at the state of the nation on this issue; It has mused inueli bitterness
and strife among both the black and white population. We cannot forget the
actual physical conflicts that have occurred in such places as Pontiac, Michigan
and Lamar, S.C. where actual busing has started.
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Mr. Chairman, we must put an immediate end to this intolerable situation
which is destroying the kmerican public schools. The best way is through Con-
stitutional amendment which will once and for all guarantee our school children
the right to attend the school nearest their place of residency regardless of race,
color, national origin, religion. or sex.

- PAC. SIIEL'T ON BUSING AND SEGREGATED SCHOOLS IN PONTIAC, MICR.,
SUBMITTED BY DIXIE A. MCCLEARY

EQUALITY

On the opening day of school, September, 1971, Pontiac parents could no longer
complain that their children were being discriminated against. Discriminator).
"track" systems may have developed in some schools since then, but the system
will never become as hopelessly unjust as before desegregation.

COST

The cost of busing to achieve desegregation is minimal . . ., about 1.6% of the
school budget, or $16.55 per child.

The following figures are from the Board of Education, February. 1972:,
Children enrolled in Pontiac Schools, 1971-72: 21,343
Pontiac Education Budget, 1971-72 : $21,642,894.00
(Per chP.A average, using above figures: $1,014.00)
Children bused to school in Pontiac, 1970-71: 3,775
(There was no general protest that it is "unsafe" to bus retarded, handi-

capped, or small children out of their neighborhoods)
Total number of children based in l'ontiac, 1971-72: 9,500
NUMBER OF CHILDREN BUSED TO SEGREGATE PONTIAC

SCHOOLS : 5,725 (9,500 minus 3,775)
Amount spent for busing, 1970-71: $328,499.79
Total amount budgeted for busing, 1971-72 : $681.581.00
COST OF BUSING TO ACHIEVE DESEGREGATION IN PONTIAC:

$353,081.21
(This is about 1.6% of the total school budget, or $16.55 of the $1,014.05

per child, being spent in the Pontiac School District this year)

DISTANCE

The median or average distance that a Pontiac child is bused is 2% miles and
takes about 15 minutes. (This Is a considerably shorter distance than the 50
miles to Montgomery which Black children in Selma, Alabama were bused, for
the purpose of maintaining segregation, during the administration of George
Wallace).

The longest distance that Pontiac children travel is 5% miles. These same
children were bused the same distance last year (and all the years before that)
because their parents choose to live on the fringes of the school district.

VIOLENCE

In Pontiac, the School Board did not keep records on incidents of violence
for 1970-71 and no statistical comparison is possible. However, the Superintend-
ent of Pontiac Schools believes that, "There was considerably more violence in
the 2 Senior high schools and In the 2 Ninth grade schools during the first 6
weeks of the 1971-72 term. After that, all schools returned to normal." Let's
examine that supposition. Disruption at the Senior-high level (grades 10, 11,
12) cannot be directly attributed to the desegregation policy of 1971-72 because
school boundaries for these schools were changed in the Summer of 1970. There
were no school attendance changes for these schools in 1971-72! That leaves 2
Ninth grade schools which were disrupted for a period of 6 weeks. (A part of the
unhappiness of these students can he attributed to the fact that for 2 years they
were underdogs in a junior-high system which included 7th, 8th, & 9th grades,
but in September, 1971, they were placed In separate schools and denied the
prestige and privileges of upper-classmen.

To date, busing injuries have been minor and negligible.
No white child has been injured, molested, or mistreated by people in or about

the schools in Black areas.
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STRANGE SURROUNDINGS

White children are going to schools in which they are a % majority. About %
of the children in every class-room are former classmates. Teachers move with
the children. Many were surprised to find some of their favorite teachers in
their new schools.

Where necessary, unsafe conditions and delapidated shim schools were reha-
bilitated before white children were bused to them.

The children are bused directly to school and do not roam strange neighbor-
hoods When on the buses, to and from school, children are with their own peer
group, i.e., children from the same neighborhood and of the same age.

STATEMENT OF HON. JACK EDWARDS, A U.S. REPRESENTATIVE IN CONGRESS
FROM THE STATE OF ALABAMA

Mr. Chairman: I am concerned that the policy of unnecessary busing of chil-
dren in order to reach a racial balance in our schools is paving the way for a
collapse of quality education in this nation.

Last year, when the Supreme Court decreed that busing could be used to ac-
complish a balanced integration of our nation's schools, there were those among
us who acknowledged that forced busing would be a rude awakening to many
Americans; that the decisions which were giving us so much trouble in the
South would one day be applied in other parts of the country ; and that when
that day came Congress would take a closer look at the problem. This has all
come to pass now and thanks to the help we are now getting from some of our
Northern colleagues, we are finally getting a hearing.

Mr. Chairman, busing young people to the nearest school serves a purpose,
in fact the only nurpose of the nation's schoolsto educate. Busing for any
other mupos, cannot ordinarily be justified and in fact is a complete failure
insofar as advancing the cause of education is concerned. With all the misery
and frustration busing has created, the Federal Government and, in particular,
the Federal Judiciary, has remained adamant in refusing to even compromise
the issue.

In the past, objections to hauling children nine, ten or even 20 miles from
their homes to school to obtain a racial balance were supposed to be nothing
more than the rantings of bigoted, Southern racists. Any other objections,
whether on educational grounds, the disruption of neighborhood cohesion, in-
convenience to the children or heir parents, the great expense involved, or
perhaps the most important of all, the destruction of human relationships and
the diminution of racial tolerance, were all dismissed as excuses of segregation-
ists. Even blacks who exhibited disfavor over having to bus their children were
tagged "Uncle Toms."

Well, the shoe 18 on the other foot now. Communities in the North, the East,
and the West have begun to velirniently protest busing as it has been applied in
their areas. In short, busing is now a national issue.

It is ironic and unfortunate that the tragedy of forced busing should become an
issue at a time when a majority of the people of the nation (The Wall Street
Journal reports at last 80 percent) today accept integration in schools and other
aspects of public life. If the public accepts int gration, and it has progressed fur-
ther than at any previous time in the nation's history, then why muddy the waters
with a thing as unpopular and unsuccessful as forced busing? The logic escapes
me. James Kilpatrick has noted that we are substituting dishonest integration for
honest desegregation, and I agree.

Sociologically, forced busing has been a nightmare for chi, n throughout the
land. It is taking small children, black as well as white, and .naking them con-
sume a seven or eight hour day for only six or seven hours of schooling and putting
them in a position where school friends are not neighborhood friends or vice-
versa.

I challenge anyone here concerned with providing the best education possible
for our children to stand up and advise this Committee what tangible value can
be gained from busing a child, who lives within walking dista:ice of an elemen-
tary school. an extra hour across the city to another school.

Mr. Chairman, I believe we have reached the point of no return. We must
resolve the issue of forced busing once and for all.

In 1964, Congress passed very specific legislation prohibiting pupil assignment
and forced busing to overcome racial imbalance in the nation's schools. No one,
especially the Federal Judiciary, paid any heed. We have passed the so-called
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Whitten amendments and other similar amendments all to no avail. The courts
continue to ignore the expressed intention of Congress. Apparently additional
legislation is not the answer.

I am not one of those who believes in numerors amendments to the Constitu-
tion. I believe that great document should not be tampered wit v more than
absolutely necessary. But, Mr. Chairman, we have tried just lib, very avenue
without success.

The Supreme Court has ruled that busing is an available tool, not that it is ar
absolute must. But the Circuit Courts of Appeals and many District Courts have
insisted that there must be busing, past schools, across cities and counties and
now even between counties. Legislation has not been able to stem the tide.

And so I have reluctantly come to the conclusion that the Constitutional Amend-
ment is the o, 'y answer.

As I see it, L.:ere are two basic conflicts that divide us on this issue. But first
let me digress and say that I am painfully aware of the fact that we in the South
have "cried wolf" too often over the years. When the ultimate "wolf" started com-
ing around in busing clothing, we once again cried out in alarm, but no one could
listen to us.

And so we come to the first conflict, namely that those who oppose busing are
automatically racists, segregationists, against civil rights, and all the other
things you have heard. By the same token those who are for integration, for civil
rights somehow feel that they must automatically be for busing. That is until
they get hit between the eyes with the problem.

The second conflict arises with those who find reason to oppose mass busing.
The basic controversy here is how to fight it. Legislation? In the Courts? Or a
Constitutional Amendment? In this group are those who want to be on record
but don't really want to get too involved . , . those who still have faith that
legislation will be sufficient . . . those who think there is some hope that the
Courts will clarify this issue. And those who have seen everything else fail and
who turn to the Constitution as a last resort. I fall in the latter group.

Mr. Chairman, "anti-busing" is not synonymous with "racism" or "segregation."
And it naturally follows that a "civil rights advocate" or au 'integrationist"
if you will, is not any less an advocate because lie is opposed to busing.

There was even a time not too long ago that a reference to "quality education"
was considered a code word for segregation. Now everyone is speaking out for
quality education. So in the realm of civil rights it is hard to keep up with the
language.

My point is that regardless of what particular connotation someone cares
to attach to particular phrases, our principal concern should he (panty educa-
tion for all our children. If busing a child to the nearest available school is re-
quired for reasons of distance, health or safety then I'm for that kind of busing.
This serves an educational purpose and is therefore desirable. Busing for reasons
other than this cannot possibly serve any educational purpose. And, after all,
the sole purpose of schools should be to educate and anything that impedes the
execution of that purpose should be discontinued.

In conclusion, I urge the Committee to report favorably the Lent Constitu-
tional Amendment proposal, ILI. Res. 620, or my own proposal, H.J. Res. 564,
both of which call for a Constitutional Amendment to prohibit forced assign-
ment to schools because of race, creed or color.

The need for quality education in all schools is apparent. Education is not
enhanced by massive busing purely for purposes of racial balance. Let's put
a stop to the excessive busing now beofre we destroy the very educational oppor-
tunity which we so desire for all children.

Mr. Chairman. I thank you for the opportunity to appear before you and
your Committee today.

STATEMENT OF HON. G. V. MONTGOMERY, A U.S. REPRESENTATIVE IN CONGRESS
FROM THE STATE Oc MISSISSIPPI

Thank you for allowing me to express my support for a Constitutional Amend-
ment, such as proposed by II.J. Res. 620, which would protect the concept of
neighborhood schools and establish, for all time, a uniform national policy on
school desegregation.

Since the federal courts have seen fit to disregard the express legislative pr,
hibitions contained in the Civil Rights Act of 1064, which unequivocally prohibit
"any official or any court of the United States from requiring the transportation
of pupils from one school to another in order to achieve a racial balance", it now
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becomes incumbent upon the legislative branch of the government to protect the
people of this Nation from these arbitrary decisions.

The people of this Nation, who are overwhelmingly opposed to forced busing
to achieve a racial balance, are rightfully entitled to equal protection under the
laws. Furthermore, when the courts of this Nation disregard express, unequivocal
provisions of law to justify their own personal philosophical ends and usurp the
authority of the legislative branch of government, it is appropriate and timely
that affirmative action be taken by the legislative branch of government to cor-
rect this intolerable situation by passage of a Constitutional Amendment.

For too long this Nation has endured the double standard sanctioned by the
Supreme Court of de facto and de jure segregation. As the situation exists, de
jure segregation is absolutely forbidden and de facto segregation Is accepted
as a fact c1 everyday life. Notwithstanding some of the arguments that the
Southern de jure-Northern de facto distinction has been rendered void by the
courts finding de jure segregation in some Northern and Western cities, I can
count those cases on one hand. There remain those hundreds of cities in the
North and West with their predominantly black areas and white suburbs which
have the Court's tacit blessing of de facto segregationsomething the Supreme
Court refuses to touch. In fact, the Court said in Swann v. Charlotte-Mecklenberg
Board of Education, "it might well be desirable to assign pupils to schools ..earest
their homes." Thus, the Court has sanctioned a standard in the North that it
has forbidden in the South. This hypocritical approach is compounded in light
of recent surveys that show significant integration in the South and continuing
re-segregation in the North. But the Court forgets that the rationale f the
Brown v. Board of Education decision is also applicable to de facto segregation
and renders the distinction between de facto and de jure segregation illusory.
The Court said in Brown that "segregation of white and colored children in
public schools has a detrimental effect upon the colored children." While the
Court pointed out that the impact is greater when it has the sanction of law,
the Brown decision nevertheless turned on the sociological effects of segregation.
This was the basis of the decision because the history of the "equal protection"
clause was inconclusive and the Court "looked instead to the effect of segregation
itself on public education."

Mr. Chairman, I know of no sociologists who say the adverse effects of segre-
gation are limited to de jure segregation. Instead, I think the effects are identical
in all parts of America. But the Court's analysis is that, residential segregation
in the North was accidental or de facto, and that. somehow, made it better than
the legally supported de jure segregation of the South. It is a hard distinction
for black children in totally segregated schools in the North to understand. Can
anyone explain it?

Northerners have, for years, been doing a great deal of pious moralizing about
segregated schools in the South, while passing off their segregated schools as
being a result of residential segregation, and thus (le facto. It is indeed amusing
to hear the excuses as to why Northern white children shouldn't be bused out
of their neighborhoods. When Southerners made these same arguments, it was
denounced as a subterfuge and smokescreen for segregation ;' yet these very argu-
ments have suddenly obtained a great deal of merit and validity.

Let me predict that, should the Court make the Swann ruling applicable to the
entire Nation as well as the South, H.J. Res. 620 would pass the Congress in a
matter of hours.

The children of America are not pawns of the State. The parents and tax-
payers of this Nation send their children to school to be educated. They do not
send their children to school to be used in social experimentation.

STATEMENT OF THE SOUTHERN STATES INDUSTRIAL COUNCIL

Chairman Cel ler and members of House Judiciary Subcommittee No. 5 The
Southern States Industrial Council, a business organization representing ap-
proximately :1,000 member companies nationwide, is pleased to have an opportu-
nity to submit a statement urging approval of a Constitutional amendment
prohibiting forced busing of school children to achieve racial balance.

SSIC member companies employ more than 3.000,000 people. We believe the
Council's views on the isgue before this Subcommittee reflect not only those of
the executives of these companies, but also of the majority of the employees,
with whom they are in continual communication. Furthermore, most of the
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business leaders associated with the Council are community leaders in close
touch with the sentiments of residents of their home communities.

In the judgment of the SSIC, a Constitutional amendment is needed to stabilize
the public school situation in the country and to prevent deterioration of com-
munity relations and community values. Both the courts and federal agencies have
required busing in order to achieve racial balance in the school, thereby caus-
ing nationwide distress among parents of both races.

It is the position of the SSIC that the function of public schools is to impart
academie instruction and to prepare young people for a productive life. Un-
fortunately, the courts and the Department of Health, Education and Welfare
have, on many occasions, sought to use the schools for purposes of social trans-
formation. This is not. a proper use of educational institutions and is not ap-
proved by the people or warranted under the Constitution of the United States
and the constitutions of the fifty states. Schools are not properly utilized as social
laboratories, and when they are so used, the result is strife, bitterness. and ero-
sion of the quality of education.

Nothing would be more effective in giving Ameircan school children a qual-
ity education than approval of a Constitutional amendment forbidding forced
busing, which is inimical to a good school situation.

The threat of forced busing has caused acute distress among the American
people. Parents, understandably, are bitterly opposed to the transportation of
their children over long distances during rush hours, simply to create a melting
pot effect in the classroo n. Not only is the safety of children jeopardized by
extended busing, but the time involved makes necessary the elimination of pro-
grams and extracurricular activities important to the educational process.

Constant juggling of school districts. merging of schools and districts, and
revamping of bus routes and schedules in order to achieve an arbitrary mix in
the classroom result in an increase of tensions in schools and entire communities.
Parents, disturbed by the busing situation, are inclined to shift their residence
to communities or areas where busing is not rt gifted. Thus. busing is the major
factor in the destabilization and unsettling of neighborhoods and towns and
cities.

Indeed, it is clear that the entire suburban world in the United Statesthe
areas that provide important tax revenues and community leadershipis threat-
ened by the federal government's obsession with forced busing. Parents, tax-
payers, and other citizens have a right to sensible public school policies that
promote harmony and sound education. The pursuit of suburbanites, through
the medium of forced busing. is destructive of harmony and ruinous to the
developments of minds and skills. Moreover, forced t using is another example
of the profoundly hurtful interference cf federal authorities in the local school
situation. Busing is a virtual guarantee that the neighborhood school, part of
the bedrock of American education in the past, will he completely eliminated.

The anti-busing amendment, therefore, should be seen n Congress and the
people as part of a common sense movement to return public schoohe to their true
educational mission, emphasizing use of the classroom for learning, instead of
compulsory association and sociological reconstruction.

The Southern States Industrial Council urges that this Subcommittee and
the full Judiciary Committee report out. with recommendation for passage, H.J.
Res. 620 by Representative Norman F. Lent, providing for a Constitutional
amendment whose effect will be to prohibit forced busing of school children to
achieve racial balance.

STATEMENT OF THE LEAGUE OF WOMEN VOTERS OF JEFFERSON PARISH, METAIRIE, LA.

ANTI-BUSING STATEMENT

Jefferson Parish, acting under court order, initiated a plan of busing students
for racial la '-..ace in September, 1971. Jefferson has for the utmost part bused its
students to school but individual district lines were surreptiously drawn to have
the smallest possible amount of integration in the elementary and middle schools.
(High schools are consolidated on each bank of Jefferson and are further segre-
gated by sex.) Another factor leading to small amounts of integration is the
fairly easy manner in which white students were allowed to transfer from pre-
dominately black schools. With these points in mind, a suit was filed based on
the Swann decision.
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The school board has fought this decision but reluctantly implemented the
plan. There was opposition by a group of Metairie residents who formed an or-
ganization called "Operation Bus Stop". It was the expressed desire of this
group to stop the orderly process of the opening of school and defy the court-
ordered busing.

School opened on schedule. There was no violence as had been predicted. There
was no wholesale dropping out of students and/or transfer of students to private
or parochial schools. There was, however, a decline in student enrollment but this
has been explained by normal attrition and a declining birthrate.

In the six months since school has begun, there has been no trouble which can
be directly related to busing. We have contacted a principal of a formerly pre-
dominately black elementary school and he has borne out the fact that there
have been no problems. An assistant principal at another formely predominately
black middle school has said that there have been no problems. It may be noted
that this middle school was one of the focal points of "Operation Bus Stop".
Parents of students now attending this school have expressed satisfaction and
are giving support to the school by participating in PTA and school-related
activities.

We, in Jefferson are, shoss ag that busing can work and is working. While you
may find support for an anti - busing amendment in Jefferson, we must ask what
is the alternative? We cannot accept a etum to a dual system of education.
There is no truth to the idea of "separate but equal". For the time being, there
really is not an alternative to busing.

There is another significant reason for opposition to the anti-busing ...mend-
ment. The Constitution of the United States is not a document which should be
tampered with for purely emotional reasons. Our constitution was amended only
one time to solve a purely social problem. The only result was chaos and the
eventual passing of another amendment to revoke the original amendment. This,
of course, was prohibition.

We cannot be so naive to believe that the passing of an anti-busing amend-
ment will be the panacea that the public desires. The passing of this amendment
will only create more problems. We cannot let emotions be the guide. Reason
must triumph.

STATEMENT OF THE LEAGUE OF WOMEN VOTERS OF MICHIGAN-DETROIT, MICH.

The many attempts to amend the U.S. constitution to forbid school busing to
desegregate have given an air of respectability to those in Michigan who wish
to perpetuate a segregated society.

Our state legislature has felt itself pressured by political winds to the extent
that 75 of our 110 representatives recently co-sponsored a joint resolution to
amend the Michigan constitution to forbid assignment as well as transportation
of school children to desegregate schools.

The national legislative furor concerning school busing has polarized com-
munity opinion in this state. Attempts to reform the financing of education in
Michigan, a truly crucial subject here, have taken a very decided back seat in
the whole hysterical atmosphere of busing, or else have become linked in people's
minds with attempts to desegregate schools. Chances of making substantial
reforms in our system of financing schools, a subject that is vital to every citizen
in our state, are growing slim because of misunderstandings about the whole
general subject of school busing.

Pontiac and Kalamazoo are two school systems operating under court ordered
busing to desegregate. Both are making satisfactory progress and community
acceptance is growing daily.

The Lansing, Jackson, and Saginaw public schools are presently each attempt-
ing to draw up school attendance plans that further desegregate their schools.
None of the systems is under any court direction to do so. These communities
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are finding it difficult to even talk about their plans because possibilities of con-
stitutional amendments are acting as a divisive force in the community. Obvious-
ly these attempts are counter-productive to such communities who are positively
trying to move.

If busing as a total of desegregation is prohibited or made almost impossible
to use, many, many school districts will be deprived of the means to begin integra-
tion plans.

We cannot believe that the citizens of this country are willing to turf: away
from the progress that has been made since the painful early days following
the Brown court decision and sentence ns once more to the spector of two separate
societies in this country. Indeed we can not help but feel that if positive leader-
ship is not forthcoming from the national level on this issue of desegregation,
we stand in danger of fulfilling the prophecies of the Kerner Report.

Members of the League of Women Voters of Michigan urge each and every
member of Congress to do all in their power to see that integration in our schools
continues to move forward.

STATEMENT OF THE LEAGUE OF WOMEN VOTERS OF NEW CASTLE, PA.

Antibusing amendments endorse arbitrary prohibitions which are designed to
inhibit the orderly progress of legally and voluntarily integrating our nation's
schools.

Anti-busing amendments place the burden of desegregation on blacks, and such
amendments avoid the hard fact that busing is the only way to desegregate large-
city systems.

Here in New Castle, Pennsylvania, talk of "quality education" as a substitute
for desegregation does not ring true, for the one elementary school which has
a non-white enrollment above the percentage ms dated by the state Human Rela-
tions Commission has had an on-going program for many years for "quality edu-
cation", This includes a plant equal to or better than the other predominantly
white schools in the city, qualified teachers, innovative programs, and a quali-
fied, respected black principal. The children nonetheless enter integrated junior
high schools considerably behind their white peers.

Even those black parents in New Castle who are not receptive to large-scale
busing react to anti-busing amendments for what they areracist.

Here in New Castle as elsewhere in the country there is an Inescapable tie
between housing patterns and the racial make-up of schools. Solutions require
more than local initiative : strong federal and state leadership is vital. The panic
of the anti-busing amendments is the antithesis of creative leadership.

Tampering with the Constitution or with hard-won gains in integration of
schools in order to stop busing would prove most destructive in white-minority
group relations. After all, it is well' known what previous uses of busing have
beento get rural children to more efficient consolidated schools, to transport
suburban children to their excellent schools, to provide city children a safer
method of getting to school. No one would argue that busing such children is
unworthy of the cost involved. Neither do people argue against distance if the
sr hool is efficient or excellent.

As busing has been an essential first step in reaching quality education for
numerous rural and suburban children, so is busing an essential first step in
reaching quality education for the urban poor.

Mr. BROOKS. The committee stands adjourned, to reconvene at the
call of the Chair.

(Whereupon, at 2:50 p.m., the subcommittee adjourned, to recon-
vene subject to call of the Chair.)
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WEDNESDAY, APRIL 12, 1972

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE No. 5 OF THE

COMMITTEE ON THE JUDICIARY,
W asking ton, D .0 .

The subcomn-.:ttee met at 10 a.m., pursuant to recess, in room 2141,
Rayburn House Office Building, Hon. Emanuel Celler (chairman of
the subcommittee), presiding.

Present: Representatives Celler, Brooks, Hungate, Mikva, Mc,
Cul loch, Poff, Hutchinson, and McClory.

Staff members present: Benjamin L. Zelenko, general counsel;
Franklin G. Polk, associate counsel ; and Herbert E. Hoffman, counsel.

Chairman CELLER. The meeting will come to order.
Today Subcommittee No. 5 resumes its hearings on the problems

of school desegregation and pupil transportation as a means of
implementing such desegregation.

Since our last meeting on March 16, President Nixon spoke on
national television and recommended two legislative measures to the
Congress. One of these, the so-called Student Transportation Mora-
torium Act. of 1972 (H.R. 13916), has been referred to this commit-
tee and will be considered along with other legislation and proposed
air lndments to the Constitution on the subject. The second proposal,
the so-called Equal Educational Opportunities Act (H.R. 13915),
has been referred to the Committee on Education and Labor.

The moratorium bill is reminiscent, I must confess, of an earlier
proposal which I opposed at the time, to enlarge the size of the
Supreme Court. That proposal was made when certain decisions of
the High Court were widely criticized during the administration of
Franklin Delano Roosevelt.

It seemed to me that the court-packing plan was an unwarranted
attack on the integrity of the Federal courts and I must say the
President never forgave me for that view. The busing moratorium
bill which is now before this committee appears to reflect similar lack
of confidence in the capacity of the Federal judiciary properly to
implement constitutional protections.

It has been charged by some that the Federal courts have dis-
regarded explicit provisions of the Civil Rights Act of 1964 when they
ordered school districts to dismantle their dual school systems.

It has been charged that the Federal courts have ordered busing of
school pupils to achieve racial balance. I shall ask the Acting Attorney
General whether he shares these views, and if he does. to furnish illus-
trative court decisions to the subcommittee.

-,-. it (1083)
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The Chair has written to a number of nationally recognized au-
thorities on constitutional law, requesting their views and comments
on the President's busing moratorium proposal. Replies have been
received from Prof. Alexander Bickel of Yale Law School; Profs.
Harold Horowitz and Kenneth Karst of UCLA Law School; and
Prof. Milton Katz of Harvard Law School. Each of these comments
expresses objections to the busing moratorium bill on constitutional
grounds.

Copies of these letters together with copies of H.R. 13916 and H.R.
13915 and the President's message to Congress on busing will be
placed in the record at this point.

(The documents referred to follow :)

UNIVERSITY OF CALIFORNIA, Los ANGELES,
SCHOOL OF LAW,

Los Angeles, Calif., March 30, 1972.
Hon. EMANUEL CELLER,
Chairman, Committee on the Judiciary,
U.S. House of Representatives,
Washington, D.C.

MY DEAR MR. CELLER: This is in response to your letter asking for my com-
ments on H.R. 13916, the "Student Transportation Moratorium Act of 1972." I
have asked my colleague, Kenneth Karst, to join me in responding.

It would not be wise, we believe, to enact this legislation. We base this con-
clusion on a weighing of the potential benefit and harm which would result from
adoption of the moratorium.

This bill would stay the implementation of the transportation aspects of any
order of a federal court entered after enactment of H.R. 13916 until July 1,
1973, or the enactment of legislation such as H.R. 13915. The stay is said, in Sec.
2(a) (5), to be needed because there is a substantial likelihood that pending con-
sideration by the Congress of H.R. 13915 many local educational agencies will be
required to implement desegregation plans "that impose a greater obligation than
required by the fourteenth amendment and permitted by" H.R. 13915. Considera-
tion of the moratorium proposal requires, therefore, an understanding of the
provisions of H.R. 13915.

H.R. 13915 declares that only dual school systems (deliberate segregation)
and the "vestiges" of dual systems are violation*, of the equal protection clause.
Failure to attain racial balance, and the assignment of students to the schools
nearest their places of residence are said, in sections 202 and 203, not to be
denials of equal educational opportunity. The use of transportation of students
as a remedy for denial of equal educational opportunity is narrowly restricted
by sections 402 and 403. H.R. 13915 thus states congressional interpretations
of the equal protection clause of the fourteenth amendment, with declarations
that only some types of racial separation in the public schools are in violation
of the amendment, and that some types of remedies for unconstitutional state
action shall not be given effect. On the first of these questions the Congress would
be declaring an interpretation of the Constitution on an issue on which the
United States Supreme Court has not yet ruled. On the second of the questions
the Congress would be declaring that the Court's interpretation of the equal
protection clause in the Swann case should no longer be given effect. There
are, of course, substantial questions whether this legislation would be constitu-
tional, in light of the much-discussed statements in the opinions in Katzenbach
v. Morgan and Shapiro v. Thompson.

What the proposed moratorium would accomplish would be effective tem-
porary enactment of the very substantive provisions of H.R. 18915 whose con-
stitutionality is dubious. The Congress would be declaring that, pending its own
pliberation of these serious constitutional issues, the constitutional rights of

sc.'ool children are to be deferred. But in the case of a school child, whose
edt.lation goes on from year to year until graduation, to "defer" a right means
the ienial of the right. During the congressional deliberations on H.R. 13915,
we believe that Congress should leave the Swann decision undisturbed. For the
same reasons, Congress should not, as an "interim" measure, prevent federal
courts from using the remedy of transportation in cases in which those courts
find constitutional violations with respect to "de facto" school segregation.
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The issues before your Committee with respect to the proposed moratorium,
in other words, are not separable from the issues concerning H.R. 13915 itself.
The denial of constitutional rights should not casually be enacted. There is great
potential harm, real and symbolic, in telling black children, North and South,
that the Congress is deliberating on whether it should deny them a desegrega-
tion remedy, that if Congress does deny that remedy there is a considerable
likelihood the denial of the remedy will be held to be unconstitutional, and that
in the meanwhile the Congress is going to deny them that remedy.. This harm,
we believe, plainly outweighs any benefit (benefit to whom?) to be gained from
a moratorium.

Sincerely,
HAROLD W. HOROWFFE,

Professor of Law.
KENNETH L. Lean,

Professor of Law.

LAW SCHOOL OF HARVARD UNIVERSITY,
Cambridge. Hass., April 5. 1972.

Hon. EMANUEL CELLER,
Chairman, Judiciary Committee, U.S. House of Representatives, Rayburn. House

Office Building, Washington, D.C.
DEAR Cortoassausx CELtra: I am writing to recommend that you use your

office and influence to oppose President Nixon's recently introduced bills, the
"Student Transportation Moratorium Bill" and the bill "To Further the Achieve-
ment of Equal Educational Opportunity". I have read and analyzed both bills
with care.

The President's proposed measures do not seek to have Congress regulate al-
leged excesses in the mandatory reassignment of pupils and in busing in a selec-
tive and sensible way. On the contrary, they seek to place far-reaching, rigid, and
mechanical limitations on the exercise of judgment by courts, government de-
partments and administrative agencies alike. In effect, the President's bills would
seek to counter alleged excesses in a good direction by replacing them with clear
excesses in a bad direction.

I recognize that serious questions about various aspects of busing have been
raised by conscientious citizens, both black and white. In the administration of
any policy, however wise and important., lc '3 passible for administratorsor
courtsat times to take steps that :!re unnecessary and misdirected. In such
cases, the appropriate remedy would be to insist on gw. i sense and good judg-
ment, not to throw out the baby with the './a th.

The situation calls for moderation, cl -eful judgment, ;aid a painstaking selec-
tion of appropriate targets. The Presider t proposes to bri:.g up two blunderbusses
to fire in all directions.

Sincerely yours,
MILTON KATZ,

y ' .mson, Professor of Law,
Director, International Legal Studies.

YALE LAW SCHOOL.,
New Ham. t, Conn., April 7, 1972.

Hon. EMANUEL CELLER,
U.S. House of Representatives.
Committee on the Judiciary,
Washington, D.C. "."

DEAR Mn. CHAIRMAN I have been away, and so have been unable to make an
earlier answer to your letter of March 21 concerning H.R. 13916, the President's
moratorium bill.

In my judgment, the constitutional validity of the moratorium depends in the
first instance on the constitutionality of the mandatory provisions of the Presi-
dent's second bill, H.R. 13915. Legislative moratoriums, forgiving repayments of
debts or of interest on debts for the time being, have been upheld in the past,
when they have been, on the ground that legislatures have power to regulate
the property interests of creditors ; notshort of the martial law situationon
any general ground that the legislature may temporarily stop a court from doing
something that the legislature has no power to prevent permanently. Of course,

A.
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if Congress can permanently forbid busing below the sixth grade or across district
lines, it may forbid it temporarily. But if not, the question has to be whether
Congress is credibly in train of doing something else, which is within its consti-
tutional power, and which exigently requires the courts to stay their hands tem-
porarily in order to enable Congress to achieve its end. (The declarative, admoni-
tory and financial provisions of H.R. 13915 can scarcely be deemed exigently to
require a moratorium.) Unless the question is put this way, rather closely and
with built-in qualifications, the argument in behalf of the moratorium, whatever
its trappings, necessarily boils down to the claim that Congress always has
plenary power to suspend enforcement of Constitutional rights. But the "judi-
cial power of the United States" is vested by Article HI of the Constitution in the
courts, not in Congress, and ever since John Marshall's decision in Marbury v.
Madison, the judicial power has been held to be supreme over the legislative, so
far as the application and enforcement of the Ccnstitution is concerned. Since
the Court cannot be asked to guess what Congress might have a mind to do, or
to deliver an advance, abstract judgment on the constitutionality of hypothetical
future laws, I would think, moreover, that no plausible claim for the validity of
a moratorium can be made unless the moratorium is attached to the very legisla-
tion which, in the view of Congress, renders it exigent.

Everything hangs, therefore, on the validity of the mandatory provisions of
the second bill. The strongest proposition supporting the constitutionality of
these provisions is that even where individual constitutional rights are in
question, Congress, though it cannot overrule the judicial definition of the
substance of those rights, has power to prescribe appropriate remedies for
effectuating them, and to forbid the courts to employ other remedies. But the
line between substance and remedy is not so clear as this proposition would
have it. As the late Professor Henry M. Hart Jr. pointed out, "the denial of one
remedy while another is left open, or the substitution of one [remedy] for
another is very different" from the "denial of any remedy." Hart and Wechsler,
The Fcdcral Courts and the Fcdcral Sustcm 312, 313 (

In a companion case to the Swann case of last spring (North Carolina State
Board of Education v. Swann), the Supreme Court had before it North Caro-
lina statute that provided as follows :

"No student shall be assigned or compelled to attend any school on account
of race. creed, color or national origin, or for the purpose of creating a balance
or ratio of race, religion, or national origins. Involuntary busing of students in
contravention of this article is prohibited, and public funds shall not be used for
any such busing."

The Court declared the statute unconstitutional because it operated "to hinder
vindication of federal Constitutional guarantees." Not only the prohibition of
assignments of students on account of race, but even the prohibition against
assignments for the purpose of creating racial balance, said the Court, "must
inevitably conflict with the duty of school authorities to disestablish dual school
systems." For even though racial balance was not mandated by the Constitu-
tion, some ratios were likely in many cases to be useful starting points in the
shaping of a remedy. An absolute prohibition of ratios, even as a starting point,
interfered unconstitutionally with the shaping of appropriate remedies. The
same was true of the prohibition against busing. Bus transportation, said the
Court, as it had noted in its main opinion in the Swann case, "has long been an
integral part of all public educational systems, and it is unlikely that a truly
effective remedy could be devised without continued reliance upon it."

Is there reason to think that Congress has any more power than the states
to deprive the federal courts of a means that the Supreme Court has said may
be essential for giving eEeet to the Constitutional rights declared in Brown v.
Board of Education? To be sure, Congress has power, which the states lack, to
regulate the jurisdi ..ion of federal courts, and to govern their procedure and
their choice of remedies. So it did in the Norris-LaGuardia Anti-Labor Injunction
Act of 1932, for example. But there it deprived courts of the power to grant a
remedy historically viewed as extraordinary. The remedy ord.narily available
was not affected. And in the vast niunber of its applications, the Norris-La-
Guardia Act was not concerned with remedies for the denial of constitutional
rights.

The short of it, it seems to me, is this. The Supreme Court has held that there
are cases in which the only effective remedy for school segregation is to order
more extensive busing of children below the sixth grade than has been used
before, and may hold that busing across district lines is essential. If in such
a cage, having determined that but for the more extensive busing or the crossing
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of district lines the segregation of schools would go unremedied. the Court should
accept the command of Congress that it may not administer what it regards as
the essential remedy, the Court will have accepted a more far-reaching limitation
on judicial power, a greater qualification of the power of judicial review estab-
lished by Marbury r. Madison than ever before in its history, greater than in the
Reconstruction case of Ex parte MeCardle. which is itself aberrational, and
which in common with the late Professor Hart I read as a fairly narrow holding.
Theoretically. to be sure, state courts retain power to order busing of any sort
below the sixth grade. But exercise of the appellate jurisdiction of the Supreme
Court is restricted in this regard, in this specific regard only. and with specific
substantive consequences. And the general jurisdiction of lower federal courts,
otherwise also unaltered, is also restricted in this specific regard. The power of
Congress to regulate judicial jurisdiction has never been held to enable Con-
gress to change specific substantive results. It should not be, and cannot benot
consistently with Marbury v. Madison.

Faithfully yours,
ALEXANDER M. BIOKEL.
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H. R. 1391520 sp.°.

IN THE HOUSE OF REPRESENTATIVES

MARCH 20,1972

Mr. McCutixxli (for himself. Mr. Qum, and Mr. Gas az R. FORD) introduced
the following bill; which was referred to the Committee on Education and
Labor

A BILL
To further the achievement of equal educational opportunities.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That this Act maybe cited as the "Equal Educational Op-

4 portunities Act of 1972".

5 POLICY AND PURPOSE

6 SEC. 2. (a) The Congress declares it to be the policy

7 of the United States that-

8 ( 1 ) all children enrolled in public schools are en-

9 titled to equal educational opportunity without regard to

10 race, color, .ornational origin; and

11 (2) the neighborhood is an appropriate basis for

12 determining public school assignments.
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2

(b) In order to carry out this policy, it is the purpose

of this Act to provide Federal financial assistance for edu-

cationally deprived students and to specify appropriate reme-

dies for the orderly removal of the vestiges of the dual school

system.

FINDINGS

SEC. 3. (a) The Congress finds that

(1) the maintenance of dual school systems in

which students are assigned to schools solely on the

basis of race, color, or national origin denies to those

students the equal protection of the laws guaranteed by

the fourteenth amendment;

(2) the abolition of dual school systems has been

virtually completed and great progress has been made

and is being made toward the elimination of the vestiges

of those systems;

(3) for the purpose of abolishing dual school sys-

tems and eliminating the vestiges thereof, many local

educational agencies have been required to reorganize

their school systems, to reassign students, and to engage

in the extensive transportation of students;

(4) the implementation of desegregation plus

that require extensive student transportation has, in
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1 many cases, required local educational agencies to ex-

2 pend large amounts of funds, thereby depleting their

3 financial resources available for the maintenance or im-

4 provement of the quality of educational facilities and

5 instruction provided;

6 (5) excessive transportation of students creates

7 serious risks to their health and safety, disntpts the

8 educational process carried out with respect to such

9 students, and impinges significantly on their educational

10 opportunity;

11 (6) the risks and harms created by excessive trans-

12 portation are particularly great for children enrolled in

13 the first six grades; and

14 (7) the guidelines provided by the courts for

15 fashioning remedies to dismantle dual school systems

16 have been, as the Supreme Court of the United States

17 has said, "incomplete and imperfect," and have failed

18 to establish a clear, rational, and uniform standard

19 for determining the extent to which a local educational

20 agency is required to reassign and transport its students

21 in order to eliminate the vestiges of a dual school system.

22 (b) For the foregoing reasons, it is necessary and

23 proper that the Congress, pursuant to the powers granted to
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1 it by the Constitution of the United States, specify appro-

2 priate remedies for the elimination of the vestiges of dual

3 school systems.

4 DECLARATION

5 Si'.N 4. The Congress declares that this Act is the

6 legislation contemplated by section 2 (a) (4) of the "Student

7 Transportation Moratorium Act of 1972."

8 TITLE IASSISTANCE

9 CONCEN1 RATION OF RESOURCES FOR COMPENSATORY

10 EDUCATION

11 SEC. 101. (a) The Secretary of Health, Education, and

12 Welfare (hereinafter in this Act referred to as the "Secre-

13 tory") and the Commissioner of Education shall-

14 (1) in the administration, consistent with the pro-

15 visions thereof, of the program established by title I

16 of the Elementary and Secondary Education Act of

17 1965; and

18 (2) in the administration of any program designed

19 to assist local educational agencies in achieving de-

20 segregation or preventing, reducing, or eliminating ko-

21 lation based on race color, or national origin in the

22 public schools;

23 take such action consistent with the provisions of this title,

24 as the Secretary deems necessary to provide assistance under

25 such programs (notwithstanding any provision of law which
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1 establishes a program described by clause (2) of this sub-

2 section) in such a manner as to concentrate. consistent with

3 such criteria as the Secretary may prescribe by regulation.

4 the funds available for carrying out such programs for the

5 provision of basic instructional services and basic supportive

6 services for educationally deprived students.

7 (b) A local educational agency shall be eligible for as-

8 sistance during a fiscal year under any program described

9 by clause (2) of subsection' (a) of this section (notwith-

10 standing any provision of law which establishes such pro-

11 gram) if it-

12 (1) is eligible for a basic grant for such fiscal year

13 under title I of the Elementary and Secondary Educa-

14 tion Act of 1965;

15 (2) operates a school during such fiscal year in

16 which a substantial proportion of the students enrolled

17 are from low-income families; and

18 (3) provides assurances satisfactory to the Secre-

19 tary that services provided during such fiscal year from

20 State and local funds with respect to each of the schools

21 described in clause (2) of this subsection of such agency

22 will be at least comparable to the services provided

23 from such funds with respect to the other schools of

24 such agency.

25 (c) In carrying out this section, the Secretary and the
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I Commissioner of Education shall seek to provide assistance

2 in such a manner that-

3 ( 1) the amount of funds available for the pro-

4 vision of basic instructional services and basic supportive

5 services for educationally deprived students in the school

6 districts of local educational agencies which receive as-

7 sistance under any program described in clause (1) or

8 (2) of subsection (a) of this section is adequate to meet

9 the needs of such students for such services; and

10 (2) there will be adequate provision for meeting

11 the needs for such services of students in such school

12 districts who transfer from schools in which a higher
13 proportion of the number of students enrolled are from
14 low-income families to schools in which a lower propor-
15 tion of the number of students enrolled are from such
16 families;

17 except that nothing in this title shall authorize the provision

18 of assistance in such a manner as to encourage or reward the

19 transfer of a student from a school in which students of his

20 race are in the minority to a school in which students of his

21 race are in the majority or the transfer of a student which

22 would increase the degree of racial impaction in the schools

23 of any local education agency.

24 (d) The Secretary shall prescribe by regulation the pro-

1
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portions of students from low-income families to be used in

the program established by this title and may prescribe a

range of family incomes, taking into account family size, for

the purpose of determining, whether a family is a low-income

EFFECT ON ENTITLEMENTS ANI ALLOTMENT FORMULAS

SEC. 102. Nothing in this title shall be construed to

authorize the Secretary or the Commissioner of Education

to-
(1) alter the amount of a grant which any local

educational agency is eligible to receive for a fiscal year

under title I of the Elementary and Secondary Educa-

tion Act of 1965; or

(2) alter the basis on which funds appropriated

for carrying out a program described by section 101 (a)

(2) of this title would otherwise be allotted or appor-

tioned among the States.

Sig:. 103. Upon approval of a grant to a local educa-

tional agency to carry out the provisions of this title, the as-

surances required by the Secretary or the Commissioner of

Education pursuant thereto shall constitute the terms of a

contract between the United States and the local educational

agency, which shall be specifically enforceable in action

brought by the United States.



1095

8

1 TITLE IIUNLAWFUL PRACTICES

2 DENIAL OF EQUAL EDUCATIONAL OPPORTUNITY

3 PROHIBITED

4 SEC. 201. No State shall deny equal educational oppor-

5 utility to au individual on account of his race, color, or

6 national origin, by-

7 (a) the deliberate segregation by an educational

8 agency of students on the basis of race, color, or

9 national origin among or within schools;

10 (b) the failure of an educational agency which has

11 formerly practiced such deliberate segregation to take

12 affirmative steps, consistent with title IV of this Act, to

13 remove the vestiges of a dual school system;

14 (c) the assignment by au educational agency of a

15 student to a school, other than the one closest to his

16 place of residence within the school district in which he

17 resides, if the assignment results in a greater degree of

18 segregation of students on the basis of race, color, or

19 national origin among the schools of such agency than

20 would result if such student were assigned to the school

21 closest to his place of residence within the school dig-

22 trict of such agency providing the appropriate grade

23 level and type of education for such student;

24 (d) discrimination by b.., educational agency on the
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1 basis of race, color, or national origin in the employ-

2 ment, employment conditions, or assignment to schools

3 of its faculty or staff;

4 (e) the transfer by an educational agency, whether

5 voluntary or other ise, of a student from one school to

6 another if the purpose and .effect of such transfer is to

7 increase segregation of students on the basis of race,

8 color, or national origin among the schools of such
9 agency; Or

10 (f) the failure by an educational agency to take
11 appropriate action to overcome langu tge barriers that
12 impede equal participation by its stud .its in its instruc-
13 tional programs. '

14 RACIAL BALANCE NOT REQUIRED

15 SEC. 202. The failure of an educational agency to attain

16 a balance, on the basis of race, color, or national origin, of

17 students among its schools shall not constitute a denial of

18 equal educational opportunity, or opal protection of the laws.

19 ASSIGNMENT ON NEIGIEBORIIGOD BASIS NOT A DENIAL OF

20 EQUAL EDUCATIONAL OPPORTUNITY

21 SEC. 203. Subject to the other provisions of this title,

22 the assignment by an educational agency of a student to the

23 school nearest his place of residence which provides the

24 appropriate grade level and type of education for such student
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is not a denial of equal educational opportunity unless such

assignment is for the purpose of segregating students on the

basis of race, color, or national origin, or the school to which

such student is assigned was located on its site for the pur-

pose of segregating students on such basis.

TITLE IIIENFORCEMENT

CIVIL ACTIONS

SEC. 301. An individual denied an equal educational

opportunity, as defined by this Act, may institute a civil

action in an appropriate district court of ti e United States

against such parties, and for such relief, as may be appro-

priate. The Attorney General of the United States (herein-

after in this Act referred to as the "Attorney General"), for

or in the name of the United States, may also institute such

a civil action on behalf of such an individual.

JURISDICTION OF DISTRICT COURTS

SEC. 302. The appropriate district court of the United

States shall have and exercise jurisdiction of proceedings

instituted under section 301.

INTERVENTION BY ATTORNEY GENERAL

SEC. 303. Whenever a civil action is instituted under

section 301 by an individual, the Attorney General may

intervene in such action upon timely application.
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1 SUITS BY THE ATTORNEY GENERAL

2 SEC. 304. The Attorney General shall not institute a

3 civil action under section 301 before he-

4 (a) gives to the appropriate educational agency

5 notice of the condition or conditions which, in his judg-

6 meet, constitute a violation of title II of this Act; and

7 (b) certifies to the appropriate district court of

8 the United States that tie is satisfied that such educa-

9 tional agency has not, within a reasonable time after

10 such notice, undertaken appropriate remedial action.

11 ATTORNEYS' FEES

12 SEC. 305. In any civil action instituted under this Act,

13 the court, in its discretion, may allow the prevailing party,

14 other than the United States, a reasonable attorneys' fee as

15 part of the costs, and the United States shall be liable for

16 costs to the same extent as a private person.

17 TITLE IVREMEDIES
18 FORMULATING REMEDIES; APPLICABILITY

19 SEC. 401. In formulating a remedy for a denial of equal

20 educational opportunity or a denial of the equal protection

21 of the laws, a court, department, or agency of the United

22 States shall seek or impose only such remedies as are essen-

23 tial to correct particular denials of equal educational oppor-

24 tunity or equal protection of the laws.
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1 SEC. 402. In formulating a remedy for a denial of equal

2 educational opportunity or. a denial of the equal protection of

3 the laws, which may involve directly or indirectly the trans-

4 portation of students, a court, department, or agency of the

5 United States shall consider and make specific findings on

6 the efficacy in correcting such denial of the following rem-

7 edies and shall require implementation of the first of the

8 remedies set out below. or on the first combination thereof,

9 which would remedy such denial:

10 (a) assigning students to the schools closest to their

11 places of residence which provide the appropriate grade

12 level and,type of education for such students, taking into

13 account school capacities and natural physical barriers;

14 (b) assigning students to the schools closest to their

15 places of residence which provide the appropriate grade

16 level and type of education for such students, taking into

17 account only school capacities;

18 (c) permitting students to transfer from a school in

19 which a majority of the students are of their race, color,

20 or national origin to a school in which a minority of the

21 students are of their race, color, or national origin;

22 (d) the creation cs, revision of attendance zones

23 or grade structures without exceeding the transportation

24 limits set forth in section 403;
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1 (e) the construction of new schools or the closing

2 of inferior schools;

3 (f) the construction or establislin nt of magnet

4 schools or educational parks; or

5 (g) the development and implementation of any

6 other plan which is educationally sound and adminis-

7 tratively feasible, subject to the provisions of sections

8 403 and 404 of this Act.

9 TRANSPORTATION OF STUDENTS

10 SEC. 403. (a) No court, department, or agency of the

11 United States shall, pursuant to section 402, order the imple-

12 of a plan that would require an increase for any

13 school year in-

14 (1) either the average daily distance to be traveled

15 by, or the average daily time of travel for, all students

16 in the sixth grade or below transported by au educational

17 agency over the comparable averages for the preceding

18 school year; or

19 (2) the average daily number of students in the

20 sixth grade or below transported by an educational

21 agency over the comparable average for the preceding

22 school year, disregarding the transportation of any stu-

23 dent which results from a change in such student's resi-

24 dente, his advancement to a higher level of education,
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1 or his attendance at a school operated by an educational

2 agency for the first time.

3 (b) No court, department, or agency of the United

4 States shall, pursuant to section 402, order the implementa-

5 tion of a plan which would require an increase for any school

6 year in-

7 (1) either the average daily distance to be traveled

8 by, or the average daily time of travel for, all students

9 in the seventh grade or above transported by an educa-

10 tional agency over the comparable averages for the

11 preceding school year; or

12 (2) the average daily number of students in the

13 seventh grade or above transported by an educational

14 agency over the comparable average for the preceding

15 school year, disregarding the transportation of any stu-

16 dent which results from a change in such student's resi-

17 dente, his advancement to a higher level of education, or

18 his attendance at a school operated by an educational

19 agency for the first time,

20 unless it is demonstrated by clear and convincing evidence

21 that no other method set out in section 402 will provide an

22 adequate remedy for the denial of equal educational op-

23 portunity or equal protection of the laws that ha., been found

24 by such court, department, or agency. The implementation

25 of a plan calling for increased transportation, as described in
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1 clause (1) or (2) of this subsection, shall be deemed a tern-

2 porary measure. In any event such plan shall be subject to

3 the limitation of section 407 of this Act and shall only be

4 ordered in conjunction with the development of a long term

5 plan involving one or more of the remedies set out in clauses

6 (a) through (g) of section 402. If a United States district

7 court orders implementation of a plan requiring an increase

8 in transportation, as described in clause (1) or (2) of this

9 subsection, the appropriate court of appeals shall, upon timely

10 application by a defendant educational agency, grant a stay

11 of such order until it has reviewed such order.

12 (c) No court, department, or agency of the United

13 States shall require directly or indirectly the transportation

14 b" any student if such transportation poses a risk to the health

15 of such student or constitutes a significant impingement on

16 the educational process with respect to such student.

17 DISTRICT LINES

18 SEC. 404. In the formulation of remedies under section

19 401 or 402 of this Act, the lines drawn by a State, subdivid-

20 ing its territory into separate school districts, shall not be

21 ignored or altered except where it is established that the lines

22 were drawn for the purpose, and had the effect, of segregating

23 children among public schools on the basis of race, color, or

24 national origin.
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1 VOLUNTARY ADOPTION OF REMEDIES

2 SEC. 405. Nothing in this Act prohibits an educational
.-

3 agency from proposing, adopting, requiring, or implement-

4 ing any plan of desegregation, otherwise lawful, that is at

5 variance with the ,tandards set out in this title, nor shall any

6 court, department. or agency of the United States be pro-

7 hibited from approving implementation of a plan which goes

8 beyond what eon he required under this title, if such plan

9 is voluntarily proposed by the appropriate educational

10 agency.

11 REOPENING PROCEEDINGS

12 SEC. 406. On the application of an educational agency.

13 court ordas or desegregation plans under title VI of the

14 Civil Rights Act of 1964 in effect on the date of enactment

15 of this Act and intended to end segregation of students on

16 11e basis of race, color, or national origin shall he reopened

17 and modified to comply with the provisions of this Act.,

18 TIME LIMITATION ON ORDERS

19 SEC 407, Any court order requiring, directly or in-

20 directly, tl-^ transportation of students for the purpose of

21 remedying a denial of the equal protection of the laws shall,

22 to the extent of such transportation. terminate after it has

23 been in effect for five years if the defendant educational

24 agency is found to have been in good faith compliance with

25 such order for such period. No additional ordei. requiring

80-449 0- 72 pt. 2 -33
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1 such educational agency to transport students for such pur-

2 pose shall be entered unless such agency is found to have

3 denied equal educational opportunity 0; the equal protection

4 of the laws subsequent to such order, nor remain in effect for

5 more than five years.

6 SEC., 408. Any court order requiring the desegregation

7 of a school system shall terminate after it has been in effect

8 for ten years if the defendant educational agency is found

9 to have been in good faith compliance with such order for

10 such period. No additional order shall be entered against

11 such agency for such purpose unless such agency is found to

12 have denied equal educational opportunity or the equal pro-

13 tection of the laws subsequent to such order, nor remain in

14 effect for more than ten years.

13 SEC. 409. For the purposes of sections 407 and 408 of

16 this Act, no period of time prior to the effective date of this

17 Act, shall be included in determining the termination date

18 of an order.

19 TITLE VDEFINITIONS

20 SEc. 501. For the purposes of this Act-

21 (a) The term "educational agency" means a local edu-

22 rational agency or a "State eetacational agency" as defined

23 by section 801 (k) of the Elementary and Secondary }Ida-

24 cation Act of 1965.

25 (b) The term "local educational agency" means a local
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1 educational agency as defined by section 801 (f) of the Ele-

2 mentary and Secondary Education Act of 1965.

3 (c) The term "segregation" means the operation of a

4 school system in which students are wholly or substantially

5 separated among the schools of an educational agency or

6 within a school on the basis of race, color, or national origin.

7 (d) The term "desegregation" means "desegregation"

8 as defined by section 401 (b) of the Civil Rights Act of

9 1964.

10 (e) An educational agency shall be deemed to trans-

11 port a student if any part of the cost of such student's trans-

12 portation is paid by such agency.

13 (f) The term "basic instructional services" means in-

14 structional services in the field of mathematics or language

15 skills which meet such standards as the Secretary may pre-

16 scribe.

17 (g) The term "basic supportive services" means non-

18 instructional services, including health or nutritional services,

19 as prescribed by the Secretary.

20 (h) Expenditures for basic instructional services or

21 basic supportive services do not include expenditures for ad-

22 mini,tration, operation and maintenance of plant, or for

23 capital outlay, or such other expenditures as the Secretary

24 may prescribe.
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. R. 1 39 1 6

IN THE HOUSE OF REPRESENTATIVES

MARCH 20,1972

Mr. McCumocit (for himself, and Mr. GERALD R. Foal)) introduced the fol-
lowing bill ; which was referred to the Committee on the Judiciary

A BILL
To impose a moratorium on new and additional student

transportation.

1 Be it enacted by the Senate and house of Representa-

2 tines of the United States of America in Congress assembled,

3 That this Act may be cited as the "Student Transportation

4 Moratorium Act of 1972."

5 FINDINGS AND PURPOSE

6 SEC. 2. (a) The Congress .1- fig that:

7 (1) For the purpose of desegregation, many local edu-

8 rational agencies Lay'. been required to reorganize their

9 school systems, to reassign students, and to engage in the

10 extensive transprtation of students.
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(2) In many cases these reorganizations, with attend-

ant increases in student transportation, have caused substan-

tial hardship to the children thereby affected, have impinged

on the educational process in which they are involved, and

Lve required increases in student transportation often in

excess of that necessary to accomplish desegregation.

(3) There is a need to establish a clear, rational, and

uniform standard for determining the extent to which a

local educational agency is required to reassign and transport

its students in discharging its obligation under the four-

teenth amendment to the United States Constitution to de-

segregate its schools.

(4) The Congress is presently considering legislation

to establish such a standard and define that obligation.

(5) There is a substantial likelihood that, pending en-

actment of such legislation, many local educat? anal agencies

will be required to implement desegregation plans that Adi-

pose a greater obligation than required by the fourteenth

limendment and permitted by such pending legislation and

that these plans will require modification in light of the leg-

islation's requirements.

(6) Implementation of desegregation plans will in many

cases require local educational agencies to expend large

amounts of funds for transportation equipment, which may

be utilized only temporarily, and for its operation, thus di-
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1 verting those funds from improvements in educational facili-

2 ties and instruction which otherwise would be provided.

3 (7) The modification of school schedules and student

4 assignments resulting from implementation of desegregation

5 plans and any subsequent modification- in light of the legis-

6 lation's requirements would place substantial unnecessary ad-

7 ministrative burdens on local educational agencies and un-

8 duly disrupt the educational process.

9 (b) It is, therefore, the purpose of this Act to impose

10 a moratorium on the implementation of Federal court orders

11 that require local educational agencies to transport students

12 and on the implementatic i of certain desegregation plans

13 under title VI of the Civil Rights Act of 1964, in order to

14 provide Congress time to fashion such a standard, and to

15 define such an obligation.

16 MORATORIUM ON ORDERS AND PLANS

17 SEC. 3. (a) During the period beginning with thf
18 day after the date of enactment of this Act and ending with

19 July 1, 1973, or the date of enactment of legislation which

20 the Congress declares to be that contemplated by section

21 2 (a) (4), whichever is earlier, the implementation of any

22 order of a court of the United States entered during such pe-

23 nod shall be stayed to the extent it requires, directly or in-

24 directly, a local educational agency-

25 (1) to transport a student who was not being trans-



1109

4

1 ported by such local educational agency immediately

2 prior to the entry of such order; or

3 (2) to transport a student to or from a school to

4 which or from which such student was not being trans-

5 ported by such local educational agency immediately

6 prior to the entry of such order.

7 (b) D:.ring the period described in subsection (a) of

8 this section, a local educational agency shall not be required

9 to implement a desegregation plan submitted to a department

10 or agency of the United States (luring such period pursuant

11 to title VI of the Civil Rights Act of 1964 to the extent that

12 such plan provides for such local educational agency to carry

13 out any action described in clauses (1) or (2) of subsection

14 (a) of this section.

15 (c) Nothing in this Act shall prohibit an educational

16 agency from proposing, adopting, requiring, or implement-

17 ing any desegregation plan, otherwise lawful, that exceeds

18 the limitations specified ;:-. subsection (a) of this section, nor

19 shall any cou t of the United States or department or agency

20 of the Federal Government be prohibited from approving im-

21 plementation of a plan that exceeds the limitations specified

22 in subsection (a) of this section if the plan is voluntarily

23 proposed by the appropriate educational agency.
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1 SEC. 4. For purposes of this Act-

2 (a) The term "desegregation" means desegregation as

3 defined by section 401 (b) of the Civil Rights Act of 1964.

4 (b) The term "local educational agency" means a local

5 educational agency as defined by section 801 (f) of the Ele-

6 mentary and Secondary Education Act of 1965.

7 (c) A local educational agency shall be deemed to

8 transport a student if it pays ally part of the cost of such

9 student's transportation, or otherwise provides such trans-

it) portation.
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A BILL
To impose a moratorium on new and additional student

transportation.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Student Transportation

4 Moratorium Act of 1972."

5 FINDINGS AND PURPOSE

6 SEC. 2. (a) The Congress finds that:

7 (1) For the purpose of desegregation, many local edu-

8 cational agencies have been required to reorganize their

9 school systems, to reassign students, and to engage in the ei-

10 tensive transportation of students.
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1 (2) In many eases these reorganizations, with attendant

2 increases in student transportation, have caused substantial

3 hardship to the children thereby affected, have impinged

4 on the educational process in which they are involved, and

5 have required increases in student transportation often in

6 excess of that necessary to accomplish desegregation.

7 (3) There is a need to establish a clear, rational, and

8 uniform standard for determining the extent to which a local

9 educational agency is required to reassign and transport its

10 students in di,.charging its obligation under the Fourteenth

11 Amendment to the United States Constitution to desegregate

12 its schools.

1: (4) The Congress is presently considering legislation

14 to establish such a standard and define that obligation.

15 (5) There is a substantial likelihood that, pending en-

16 actment of such legislation, many local educational agencies

17 will be required to implement desegregation plans that impose

18 a greater obligation than required by the Fourteenth Amend-

19 ment and permitted by such pending legislation and that

2 , these plans will require modification in light of the legisla-

21 tion's requirements.

22 (6) Implementation of desegregation plans will in many

23 cases require local educational agencies to expend large

24 amounts of funds for transportation equipment, which may

25 be utilized only temporarily, and for its operation, thus
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diverting those funds from improvements in educational

facilities and instruction which otherwise would be provided.

(7) The modification of school schedules and student

assignments restilting from implementation of desegregation

plans and any subsequent modification in light of the legis-

lation's requirements would place substantial unnecessary

adtninistrat:ve burdens on local educational agencies and

unduly disrupt the educational process.

(b) Ti is, therefore, the purpose of this Act to impose

a moratorium on the implementation of Federal court orders

that requite local educational agencies to transport students

and on the implen.smtation of certain desegregation plans

under title VI of the Civil Rights Act of 1964, in order to

provide Congress time to fashion such a standard. and to

define such an obligation.

MORATORIUM ON ORDERS AND PLANS

SEC. S. (a) During the period beginning with the day

after the date of enactment of this Act and ending with

July 1, 1973. or the date of enactment of legislation whirl

the Congress declares to be that contemplated by section

2 (a) (4) , whichever is earlier, the implementation of any

order of a court of the United States entered during such

period shall be stayed to the extent it requires, directly or

indirectly, a local educational agency

(1) to transport a student who was not being trans-
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1 ported by such local educational agency immediately

2 prior to the entry of such order; or

3 (2) to transport a student to or front a school to

4 which or from which such student was not being trans-

5 ported by such local educational agency immediately

6 prior to the entry of such order.

7 (b) During the period described in subsection (a) of

8 this section, a local educational agency shall not be required

9 to implement a desegregation plan submitted to a depart-

10 ment or agency of the United States during such period

11 pursuant to title VI of the Civil Rights Act of 1964 to the

12 extent that such plan provides for such local educational

13 agency to carry out any action described in clauses (1) or

14 (2) of subsection (a) of this section.

15 (c) Nothing in this Act shall prohibit au educational

16 agency from proposing, adopting, requiring, or implementing

17 any desegregation plan, otherwise lawful, that exceeds the

18 limitations specified in subsection (a) of this secCon, nor

19 shall any court of the United States or department or agency

20 of the Federal Government be prohibited from approving

21 implementation of a plan that exceeds the limitations speci-

22 fled in subsection (a) of this section if the plan is voluntarily

23 proposed by the appropriate educational agency.
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1 SEC. 4. For purpo-es of this Act-

2 (a) The term "desegregation" means desegregation as

3 defined by section 401 (b) of the Civil Rights Act of 1964.

4 (b) The term "local educational agency" means a local

5 educational agency as defined by section 801 (f) of the

6 Elementary and Secondary Education Act of 1965.

7 (c) A local educational agency shall lie deemed to

8 transport a student if it pays any part of the cost of such

9 student's transportation, or otherwise provides such trans-

10 portation.
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BUSING AND EQUALITY OF EDUCATIONAL
OPPORTUNITY

MESSAGE
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THE PRESIDANT OF THE UNITED STATES
RELATIVE TO BUSING AND EQUALITY OF EDUCATIONAL OPPOR-

TUNITY, AND TRANSMITTING A DRAFT OF PROPOSED LEGISLA-
TION TO IMPOSE A MORATORIUM ON NEW AND ADDITIONAL
STUDENT TRANSPORTATION

Meson 20, 1972.Message and accompanying papers referred to the Committee
of the Whole House on the State of the Union and ordered to be printed

To the Congress of the United States:
In this message, I wish to discuss a question which divides many

Americans. That is the question of busing.
I want to do so in a way that will enable us to focus our attention

on a question which unites all Americans. That is the question of how
to ensure a better education for all of our children.

In the furor over busing, it has become all too easy to forget what
busing is supposed to be designed to achieve: equality of educational
opportunity for all Americans.

Conscience and the Constitution both require that no child should
be denied equal educational opportunity. That Constitutional mandate
was laid down by the Supreme Court in Brown v. Board of Education
in 1954. The years since have been ones of dismantling the old dual
school system in those areas where it existeda process that has now
been substantially completed.

As we look to the future, it is clear that the efforts to provide equal
educational opportunity must now focus much more specifically on
education : on assuring that the opportunity is not only equal, but
adequate, and that in those remaining cases in which desegregation
has not yet been completed it be achieved with a greater sensitivity to
educational needs.

Acting within the ,,resent framework of Constitutional and case
law, the lower Federal courts have ordered a wide variety of remedies

For sale by the Supper ntendent of Documents, U.S. Government Printing Mee
Washington, D.C. 20402 Price 20 cents
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for the equal protection violations they have found. These remedies
have included such plans as redrawing attendance zones, pairing,
clustering and consolidation of school districts. Some of these plans
have not required extensive additional transportation of pupils. But
some have required that pupils be bused long distances, at great in-
convenience. In some cases plans have required that children be bused
away from their neighborhoods to schools that are inferior or even
unsafe.

The maze of differing and sometimes inconsistent orders by the
various lower courts has led to contradiction and uncertainty, and
often to vastly unequal treatment among regions, States and local
school districts. In the absence of statutory guidelines, many lower
court decisions have gone far beyond what most people would con-
sider reasonable, and beyond what the Supreme Court has said is
necessary, in the requirements they have imposed for the reorganiza-
tion of school districts and the transportation of school pupils.

All too often, the result has been a classic case of the remedy for
one evil creating another evil. In this case, a remedy for the historic
evil of racial discrimination has often created a new evil of disrupting
communities and imposing hardship on childrenboth black and
whitewho are themselves wholly innocent of the wrongs that the
plan seeks to set right.

The 14th Amendment to the Constitutionunder which the school
desegregation cases have arisenprovides that "The Congress shall
have power to enforce, by appropriate legislation, the provisions of
this article."

Until now, enforcement has been left largely to the courtswhich
have uperated within a limited range of available remedies, and in
the limited context of case law rather than of statutory law. I pro-
pose that the Congress now accept the responsibility and use the
authority given to it under the 14th Amendment to clear up the con-
fusion which contradictory court orders have created, and to establish
reasonable national standards.

The legislation I propose today would accomplish this.
It would put an immediate stop to further new busing orders by

the Federal courts.
It would enlist the wisdom, the resources and the experience of the

Congress in the solution of the vexing problems involved in fashioning
school desegregation policies that are true to the Constitutional re-
quirements and fair to the people and communities concerned.

It would establish uniform national criteria, to ensure that the
Federal courts in all sections and all States would have a common set
of standards to guide them.

These measures would protect the right of a community to maintain
neighborhood schoolswhile also establishing a shared local and
Federal responsibility to raise the level of education in the neediest
neighborhoods, with special programs for those disadvantaged chil-
dren who need special attention.

At the same time, these measures would not roll back the Constitu-
tion, or undo the great advances that have been made in ending school
segregation, or undermine the continuing drive for equal rights.

Specifically, I propose that the Congress enact two measures which
together would shift the focus from more transportation to better edu-
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cation, and would curb busing while expand:.-.47 educational oppor-
tunity. They are:

1. The Equal Educational Opportunities Act of 1972.
This would : . .

Require that no State or locality could deny equal educational
opportunity to any person on account of race, color or national
origin.

Establish criteria for determining what constitutes a denial of
equal opportunity.

Establish priorities of remedies for schools that are required to
desegregate, with busing to be required only as a last resort, and
then only under strict limitations.

Provide for the concentration of Federal school-aid funds spe-
cifically on the areas of greatest educational need, in a way and in
sufficient quantities so they can have a real and substantial impact
in terms of improving the education of children from poor
families.

2. The Student Transportation Moratorium Act of 1972.This would provide a period of time during which any future,
new busing orders by the courts would not go into effect, while
the Congress considered legislativeapproaches such as the Equal
Educational Opportunities Actto the questions raised by school
desegregation cases. This moratorium on new busing would be
effective until July 1, 1973, or until the Congress passed the ap-
propriate legislation. whichever was sooner. Its purpose would
not be to contravene rights under the 14th Amendment, but simply
to hold in abeyance further busing orders while the Congress in-
vestigated and considered alternative methods of securing those
rightsmethods that could establish a new and broader context
in which the courts could decide desegregation cases, and that
could render busing orders unnecessary.

Together, these two measures would provide an immediate stop to
new busing in the short run, and constructive alternatives to busing
in the long runand they would give the Congress the time it needs
to consider fully and fairly one of the most complex and difficult
issues to confront the Nation in modern times.
Busing: The Fears and Concerns

Before discussing the specifics of these proposals. let me deal can-
didly with the controversy surrounding busing itself.

There are some people who fear any curbs on busing because they
fear that it would break the momentum of the drive for equal rights
for blacks and other minorities. Some fear it would go further, and
that it would set in motion a chain of reversals that would undo all
the advances so painfully achieved in the past generation.

It is essential that whatever we do to curb busing be done in a way
that plainly will not have these other consequences. It is vitally im-
portant that the Nation's continued commitment to equal rights and
equal opportunities be clear and concrete.

On the other hand, it is equally important that we not allow emo-
tionalism to crowd out reason, or get so lost in symbols that words lose
their meaning.

One emotional undercurrent that has done much to make this so
difficult an issue is the feeling some people have that to oppose busing
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is to be anti-black. This is closely related to the arguments often put
forward that resistance to any move, no matter what, that may be
advanced in the name of desegregation is "racist." This is dangerous
nonsense.

There is no escapkg the fact that some people oppose busing be-
cause of racial prejudice. But to go on from this to conclude that "anti -
busing" is simply a code word for prejudice is an exercise in arrant
unreason. There are right reasons for opposing busing, and there are
wrong reasonsand most people, including large and increasing num-
bers of blacks and other minorities, oppose it for reasons that have
little or nothing to do with race. It would compound an injustice
to persist in massive busing simply because some people oppose it for
the wrong reasons.

For most Americans, the school bus used to be a symbol of hope
or better education. In too many communities today, it has become
a symbol of helplessness, frustration and outrageof a wrenching of
children away from their families. and from the schools their families
may have moved to be near, and sending them arbitrarily to others
fs listant.

It has become a symbol of social engineering e-a the basis of ab-
stractions, with tlo little regard for the. desires ao,-1 tio) feelings of
those most directly concerned : the children. and thee'

Schools exist to serve the children, not to bear tbr, burden of social
change. As I put it in my policy statement on sell, of desegregation 2
years ago (on March 24. 1970) :

One of the mistakes of past policy has been to demP.nd too
much of our schools: They have been expected not only to
educate, but also to accomplish a social transformation. Chil-
dren in many instances have not been served, but usedin
what all too often has proved a tragically futile effort co
achieve in the schools the kind of multiracial society which
the adult community has failed to r.:.hieve for itself.

If we are to be realists, we must recognize that in a free
society there are limits to the amount of Goverment coercion
that can reasonably be used ; that in achieving desegregation
we must proceed with the least possible ,,r,:ption of the edu-
cation of the Nati.in's children ; and that our children are
highly sensitive to conflict, and highly vulnerable to lasting
Psychic injury.

Failing to recognize these factors, past policies have placed
on the schools and the children too great a share of the burden
of eliminating racial disparities throughout our society. A
major part of this task falls to the schools. But they cannot
do it all or even most of it by themselves. Other institutions
can share the burden of breaxing down racial barriers, but
only the schools can perform the task of education itself. If
our schools fail to educate. then whatever they may achieve in
integrating the races will tarn out to be only a Pyrrhic
victory.

The Supreme Court has also reccgnizee this problem. Writing for
a unanimous Court in the Swann case last April, Chief Justice Burger
said :

80.449 0 7- - pt. 2 34
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The constant theme and thrust of every holding from
Brown I to date is that State-enforced separation of races in
public schools is discrimination that violates the Equal Pro-
tection Clause. The remedy commanded was to dismantle dual
school systems.

We are concerned in these cases with the elimination of
the discrimination inherent in the dual school systems, not
with myriad factors of human existence which can cause
discrimination in a multitude of ways on racial, religious,
or ethnic grounds. The target of the cases from Brown I to
the present was the dual school system. The elimination of
racial discrimination in public schools is a large task and
one that should not be retarded by efforts to achieve
broader purposes lying beyond the jurisdiction of school
authorities. One vehicle can carry only a limited amount of
baggage. . . .

Our objective in dealing with the issues presented by
these cases is to see that school authorities exclude no pupil
of a racial minority from any school, directly or indirectly,
on account of race; it does not and c ; :mot embrace all the
problems of racial prejudice, even when those problems con-
tribute to disproportionate racial concentrations in some
schools.

In addressing the busing question, it is important that we do so
in historical perspective.

Busing for the purpose of desegregation was begunmostly on a
modest scaleas one of a mix of remedies to meet the requirements
laid down by various lower Federal courts for achieving the difficult
transition from the old dual school system to a new, unitary system.

At the time, the problems of transition that loomed ahead were
massive, the old habits deeply entrenctied, community resistance often
extremely strhng. As the years wore on, the courts grew increasingly
impatient with what they sometimes saw as delay or evasion, and
increasingly insistent that, as the Supreme Court .put it in the Green
decision in 1968, desegregation plans must promise "realistically to
work, and . . . to work now."

But in the past 3 years, progress toward eliminating the vestiges
of the dual system has been phenomenaland so too has been the
shift in public attitudes in tiv-ge areas where dual systems were
formerly operated. In State tLfter State and community after com:
munity, local civic, business tnd educational leaders of all races have
come forward to help make the transition peacefully and successfully.
Few voices are now raised urging a return to the old patterns of en-
forced segregation.

This new climate of acceptance of the basic Constitutional doctrine
is a new element of great importance : for the greater the elements
of basic good faith, of de iire to make the system work, the less need
or justification there is for extreme remedies rooted in coercion.

A t the same timi, there has been a marked shift in the focus of
concerns by blacks and members of other minorities. Minority parents
have long had a deep and special concern with improving the quality
of their children's education. For a number of years, the principal
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emphasis of this concernand of the Nation's attentionwas on de-
segregating the schools. Now that the dismantling of the old dual
system has been substantially completed there is once again a far
greater balance of emphasis on improving schools, on convenience,
on the chance for parental involvementin short, on the same con-
cerns that motivate white parentsand, in many communities, on
securing a greater measure of control over schools that serve pri-
marily minority-group communities. Moving forward on desegrega-
tion is still importantbut the principal concern is with preserving
the principle, and with ensuring that the great gains made since
B sown, and particularly in recent years, are not rolled back in a re-
ac ;ion against excessive busing. Many black leaders now express
private concern, moreover, that a reckless extension of busing require-
ments could bring about precisely the results they fear most: a re-
action that would undo those gains, and that would begin the unravel-
ing of advances in other areas that also are based on newly expanded
interpretations of basic Constitutional rights.

Also, it has not escaped their notice that those who insist on system-
wide racial balance insist on a condition in which, in most communi-
ties, every school would be run by whites End dominated by whites,
with blacks in a perranent minorityand without escape from that
minority status. The result would be to deny blacks the right to hay(
schools in which they are the majority.

In short, this is not the simple black-white issue that some sim-
plistically present as being. There are deep divi-ions of opinion
among people of all raceswith recent surveys showing strong op-
poCtion to busing among black parents as well as amoqr white par-
entsnot because they are against desegregation but &cause they
are for better education.

In the process of school desegregation, we all have been learning;
perceptions have been changing. Those who once said "no" to racial
integration have accepted the concept, and believe in equality before
the law. Those who once thought massive busing was the answer have
also been changing their minds in the light of experience.

As we cut through the clouds of emotionalism that surround the
busing question, we can begin to identify the legitimate issues.

Concern for the quality of education a child gets is legitimate.
Concern that there be no retreat from the principle of ending racial

discrimination is legitimate.
concern for the distance a child has to travel to get to school is

legitimate.
Concern over requiring that a child attend a more distant r hool

when one is available near his home is legitimate.
Concern for the obligation of government to assure, as nearly as

possible, that all the children of a given district have equal educa-
tional opportunity is legitimate.

Concern fo^ the way educational resources are allocated among
the schools of a district is legitimate.

Concern for the degree of control parents and local school boards
should have over their schools is legitimate.

In the long, difficult effort to give life to what is ' the law, to
desegregate the Nation's schools and enforce the principle a equal



1122

opportunity, many experiments have been tried. Some have worked,
and some have not. We now have the benefit of a fuller fund of ex-
perience than we had 18 years ago, or ev.n 2 years ago. It has also
become apparent that community res5.4tanceblack as well as white
to plans that massively disrupt education and separate parents from
their children's schools, makes those plans unacceptable to communi-
ties on which they are imposed.

Against this background, the objectives of the reforms I propose
are:

To give practical meaning to the concept of equal educational
oppoi tunity.

To apply the experience gained in the process of desegregation,
and also in efforts to give special help to the educationally
disadvantaged.

To ensure the continuing vitality of the principles laid down in
Brawn v. Board of Education.

To downgrade busing as a tool for achieving equal educational
opportunity.

To sustain the rights and respensibilities vested by the States in
local school boards.

TILE EQUAL EDUCATIONAL OPPORTUNITIES ACT

In the historic effort since 1954 to end the system of State-enforced
segregation in the public schools, all three branches of Government
have had important functions and responsibilities. Their roles, how-
ever, have been unequal.

If some of the Federal courts have lately tended toward extreme
remedies in school desegregation casesand some havethis has been
in considerable part because the work has largely gone forward in the
courts, case-by-case, and because the courts have carried a heavy share
of the burden while having to operate within a limited framework of
reference and remedies. The efforts have therefore frequently been
disconnected, and the result has been not only great progress but also
the creation of problems severe enough to threaten the immense
aciievement of these 18 difficult years.

If we a:* to consolidate our gains and move ahead on our problems
both the old and the newwe must undertake now to bring the leaven
of experience to the logic of the law.

Drawing on the lessons of experience, we must provide the courts
with a new framework of reference and remedies.

The angry debate over busing has at one and the same time both
illuminated and obscured a number broad areas in which realism
and shared concern in fact unite most American parents, whatever
their race. Knowledge of such shared concerns is the most precious
product of experience; it also is the soundest foundation of law. The
time !s at hand for the legislative, executive and judicial branches of
Government to act on this knowledge, and by so doing to lift the sense
GI crisis that threatens the education of our childron and the peace
of our-people.

The Equal Educational Opportunii,:es Act that I propose today
draws on that experience, and is deaig.led to give the courts a new
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and broader base on which to decide future cases, and to place the
emphasis where it belongs: on better education for all of our children.
Equal Opportunity: The Criteria

The act I propose undertakes, in the light of experience, both to
prohibit and to define the denial of equal educational opportunity. In
essence, it provides that:

No State shall deny equal educational opportunity to any person
on account of race, color or national origin.
Students shall not be deliberately segregated either among or with-
in the public schools.
Where deliberate segregation was formerly practiced, educational
agencies have an affirmative duty to remove the vestiges of the
dual system.

A student may not be assigned to a school other than the one
nearest his home, if doing so would result in a greater degree of
racial segregation.

--Subject to the other provisions of the.act, the assignment of stu-
dents to their neighborhood schools would not be considered a
denial of equal education opportunity unless the schools were
located or the assignmeit made for the purpose of racial segrega-
tion.

Racial balance is not retioired.
There can be no discrimination in the employment and assignment
of faculty and staff.

School authorities may not authorize student transfers that would
have the effect of increasing segregation.
School authorities must take appropriate action to overcome what-
ever language barriers might exist, in order to enable all students
to participate equally in educational programs. This would estab-
lish, in effect, an educational bill of rights for Mexican-Ameri-
cans, Puerto Ricans, Indians and others who start under lan-
guage handicaps, and ensure at last that they too would have
equal opportunity.

Through Federal financial assistance and incentives, school dis-
tricts would be strongly encouraged not only to avoid sh.n-tchang-
ing the schools that verve their neediest children, but beyond this
to establish and maintain special learning programs in those
schools that would help children who were behind to catch up.
These incentives would also encourage :school authorities to pro-
vide for voluntary transfers of students that would reduce racial
concentrations.

Thus, the act would set standards for all school districts through-
out the Nation. as the basic requirements for carrying out, in the field
of public education, the Constitutional guarantee that each person
shall have equal protection of the laws. It would establish br^ a-
based and specific criteria to ensure against racial discrimination in
school assignments, to establish the equal educational rights of Mexi-
can-Americans, Puerto Ricans and others starting with language han-
dicaps, to protect the principle of the neighborhood school. It would
alio provide mo py and ;ncentives to help ensure for schools in poor
noghborhoods le :air treatment they have too often been denied in
the past, and t ovide the special learning and extra attention that
children in those neighborhoods so often need.
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Denial of Equal Opportunity : The Remedies
In the past, the courts have largely been left to their own devices in

determining appropriate remedies in school desegregation cases. The
results have been sometimes sound, sometimes bizarrebut certainly
uneven. The time has come for the Congress, on the basis of experience,
to provide guidance. Where a violation exists, th..: act I propose would
provide that :

The remedies imposed must be limited to those needed to correct
the particular violations that have been found.

School district lines must not be ignored or altered unless they
are clearly shown to have been drawn for purposes of segregation.

Additional busing must not be required unless no other remedy
can be found to correct the particular violation that exists.

A priority of remedies would be established, with the court re-
quired to use the first remedy on the list, or the first combination
of remedies, that would correct the unlawful condition. The list
of authorized remediesin orderis

(1) Assigning students to the schools closest to their homes
that provide the appropriate level and type of education,
taking into account school capacities and natural physi-
cal barriers;

(2) Assigning students to the schools closest to their homes
that provide the appropriate level and type of education,
considering only school capacities;

(3) Permitting students t -i transfer from a school in which
their race is a majority to one in which it is a minority;

(4) Creation or revision of attendance zones or grade struc-
tures without necessitating increased student trans-
portation;

(5) Construction of new schools or the dosing of inferior
schools;

(6) The use of magnet schools or educational parks to pro-
mote integration ; ,

(7) Any other plan is educationally sound and administra-
tively feasible. However, such a plan could not requite
increased busing of students in the sixth grade or below.
If a plan involved additional busing of older children,
then: (a) It could not be ordered unless there was clear
and convincing evidence that no other method would
work; (b) in no case could it be ordered on other than
a temporary basis; (c) it could not pose a risk to health,
or significantly impinge on the educational process; (d)
the school district could be granted a stay until the
order had been passed on by the court of appeals.

Beginning with the effective date of the act, time limits would
be placed on lesegregation orders. Thei would be limited to 10
years' duration--or 5 rears if they called for student transpor-
tationprovided that during that period the school authorities
had been in good-faith compliance. New orders could then be
entered only if there had been new violations.

These rules would thus &arty define what the Federal courts
could and could not require; however, the States and ;ocalities would
remain free to carry out, voluntary school integration plans that
might go substantially beyond the Federal requirements.
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This is an important distinction. Where busing would provide
educational advant.tges for the community's children, and where the
community wants to undertake it, the community shouldand will
have that choice. What is objectionable is an arbitrary Federal require-
mentwhether administrative or judicialthat the community must
undertake massive additional busing as a matter of Federal law. The
essence of a free society is to restrict the range of wnat must be done,
and broaden the range of what may be done.
Equal Opportunity: Broadening the Scope

If we were simply to place curbs on busing and do nothing more,
then we would not have kept faith with the hopes, the needsor the
rightsof the neediest of our children.

Even adding the many protections built into the rights and remedies
sections of the Equal Educational Opportunities Act, we would not
by this alone provide what their special needs require.

Busing helps some poor children ; it poses a hardship for others;
but there are many more, and in many areas the great majorityin
the heart of New 'York, and in South Chicago, for examplewhom it
could never reach.

If we were to treat busing as some sort of magic panacea, and to
concentrate our efforts and resources on that as the principal means of
achieving quality education for blacks and other minorities, then in
these areas of dense minority concentration a whole generation could
be lost.

If wv,hold massive busing to be, in any event, an unacceptable rem-
edk -Kir the inequalities of educational opportunity that exist, then
we must do more to improve the schools where poor families live.

Rather than require the spending of scarce resources on ever-longer
bus rides for those who happen to live where busing is possible, we
should encourage the putting of those resources directly irto educa-
tionserving all the disadvantaged children, not merely those on the
bus routes.

In order to reach the great majority of the children who most need
extra help, I propose a new approach to financing the extra efforts
required: one that puts the money o r -,re the needs are, drawing on
the funds I have requested for this anti the next fiscal year under Title
I of the Elementary and Secondary Education Act of 1965 and under
the Emergency School Aid A now pending before the Congress.

As part of the Equal Education Opportunities Act, I propose to
broaden the uses of the funds under th. Emergency School Aid Act,
and to provide the Secretary of Health, Education, and Welfare with
additional authority to encourage effective special learning programs
in those schools where the needs are greatest.

Detailed program criteria would be spelled out in administrative
gnidelinesbut the intent of this program is to une a major portion of
the $1.5 billion Emergency School Aid money as, in effect, incentive
grants to encourage eligible districts to design educational programs
that would do three things:

Assure (as a condition of getting file grant) that the district's
expenditures on its poorest schools were at least comparable to
,hose on its other se.gools.

Provide. above this, a conmensator3 143 'cation grant of approxi-
mately $800 per low-income pupil for chools in which substantial
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numbers of the students are from poor families, if the concentra-
tion of poor students exceeds specified limits.

Require, that this compensatory grant be spent entirely on basic
instructional programs for language skills and mathematics, and
on basic supportive services such as health and nutrition.

Provide a "bonus" to the receiving school for each pupil transfer-
ring from a poor school to a non-pour school where his race is in
the minority, without reducing the grant to the transferring
school.

Priority would be given to those districts that are desegregating
either voluntarily or under court order, and to those that are ad-dress-
ing problems of both racial and economic impact'on.

Under this plan, the remaining portion of the $1.5 billion available
under the Emergency School Aid Act for this and the next fiscal year
would go toward the other kinds of aid or;zinally envisaged under it.

This partial shift of funds is now possibi: for two reasons: First, in
the nearly 2 years since I first proposed the Emergency School Aid
Act, much of what it was designed to help with has already been done.
Second, to the extent that the standards set forth Ali the Equal Educa-
tional Opportunities Act would relieve desegregating districts of
some of the more expensive requirements that might otherwise be laid
upon them. a part of the money originally intended to help meet those
expenses can logically be diverted to these other, closely related needs.
I would stress once again, in this connection, the importance I attach
to final passage of the Emergency School Aid Act: those districts that
are now desegregating still need its help, and the funds to be made
available for these new purposes are an essential element of a balanced
equal opportunity package.

I also propose that instead of being terminated at the end of fiscal
1973, as presently scheduled, the Emergency School Aid Act continue
to be authorized at a $1 billion annual levelof which I would expect
the greatest part to be used for the purposes I have outlined here. At
the current level of funding of Title I of the Elementary and Second-
ary Education Act of 1965, this would provide a total approaching $2.5
billion annually for compensatory education purposes.

For some years now, there has been a running debate about the effec-
tiveness of added spending for programs of compensatory or re-
medial education. Some have maintained (here is virtually no correla-
tion between dollar input an ' learning output; others have maintained
there is a direct correlation ; experience has been mixed.

What does now seem clear is that whil.. many Title I experiments
have failed, many others have succeeded substantially and even dra-
matically; and what also is clear is that without the extra efforts such
extra undig would make possible, there is little chance of breaking
the cycle of dept ivation.

A case can be made that Title I has fallen short of expectations, and
that in some respects it has failed. In many cases, pupils in the pro-
grams funded by it have shown no improvement whatever, and funds
have frequently been misused or squandered foolishly. Federal audits
of State Title I efforts have found instances where naivete, inexperi-
ence, confusion, despair, and even di ar violations of the law have
thwarted the act's effectiveness. In some instances, Title I funds have
been illegally spent on unauthorized materials and facilities, or used
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' ) fund local services other than those intended by the act, such as
paying salaries not directly related to the act's purposes.

The most prevalent failing has been the spending of Title I funds as
general revenue. Out of 40 States audited between 1966 and 1970, 14
were found to have spent Title I funds as general revenue.

Too often. one result has been that instead of actually being con-
centrated in the areas of critical need, Title I moneys have been dif-
fused throughout the system ; and they have not reached the targeted
schoolsand targeted childrenin sufficient amounts to have a real
impact.

On the positive side, Title I has effected some important changes of
benefit to disadvantaged children.

First, Title I has encouraged some States to expand considerably
the contributions from State and local funds for compensatory educa-
tion. In the 1965-66 school year, the States spent only $2.7 million of
their own revenues, but by the 1968-69 school yearlargely due to
major efforts by California and New Yorkthey were contributing
$198 million.

Second, Title I has better focused attention on pupils who previ-
ously were too often ignored. About 8 million children are in schools
receiving some compensatory funds. In 46 States programs have been
established to aid almost a quarter of a million children of migratory
workers. As an added dividend, many States have begun to focus edu-
cational attention on the early childhood years which are so important
to the learning process.

Finally, local schools have hem encouraged by Title I to experiment
and innovate. Given our highly decentralized national educational
system and the relatively minor role one Federal program usually
plays, there have been encouraging examples of programs fostered by
Title I which have worked.

In designing compensatory programs, it is difficult to know exactly
what will work. The circumstances of one locality may differ dra-
matically from those of other localities. What helps one group of
children may not be of particular benefit to others. In these experi-
mental years, local educational agencies and the schools have had to
start rom scratch, and to learn for themselves how to educate those
who in the past had too often simply been left to fall further behind.

In the process, some schools did well and others did not. Some dis-
tricts benefited by active leadership and community involvement, while
others were slow to innovate and to break new ground.

While there is a great deal yet to be learned about the design of
successful compensatory programs, the experience so far does point
in one crucial direction : to the importance of providing sufficiently
concentrated funding to establish the educational equivalent of a "criti-
cal mass," or threshold level. Where funds have been spread too thinly,
they have been wasted or dissipated with little to show for their ex-
penditure. Where they have been concentrated, th.: results have been
frequently encouraging and sometimes dramatic.

In a sample of some 10,000 disadvantaged pupils in California, 82
percent of those in projects spending less than $150 extra per pupil
showed little or no achievement gain. Of those students in projects
spending over $250 extra per pupil, 94 percent gained more than one



1128

year per year of exposure; 58 percent gained between 1.4 and 1.9
years per year of exposure. Throughout the country States as widely
separated as Connecticut and Florida have recognized a correlation
betw ..en a "critical mass" expenditure and marked effectiveness.

Of late, several important studies have supported the idea of a
"critical mass" compensatory expenditure to afford disadvantaged
pupils equal educational opportunity. The New York State Commis-
sion on the Quality, Cost, and Financing of Elementary i.nd Sec-
ondary Education, the National Educational Finance Project, and the
President's Commission on School Finance have all cited the impor-
tance of such a substantial additional per pupil expenditure for dis-
advantaged pupils.

The program which I propose aims to assure schools with substan-
tial concentrations of poor children of receiving an average $300 com-
pensatory education grant for each child.

In order to encouzage voluntary transfers, under circumstances
where they would reduce both racial isolation and low-income concen-tration, any school accepting such transfers would receive the extra$300 allotted for the transferring student plus a bonus payment de-
pending on the proportion of poor children in that school.

One key to the success of this new approach would be the "critical
mass" achieved by both increasing and concentrating the funds made
available; another would be vigorous administrative follow-throughto ensure that the funds are used in the intended schools and for the
intended purposes.

THE STUDENT TRANSPORTATION MORATa UR ACT

In times of rapid and even headlong change, there occasionally is anurgent need for reflection and reassessment. This is especially true
when powerful, historic forces are moving the Nation toward a con-
flict of fundamental principlesa conflict that can be avoided i each
of us does his share, and if all branches of Government will join in
helping to redefine the questions before us.

Like any comprehensive legislative recommendation, the Equal Ed-
ucational Opportunities Act that I have proposed today is offered as
a framework for Congressit. ail debate and action.

The Congress has both the Constitutional authority and a special
capability to debate and define new methods for implementing Con -stitutioLal principles. And the educational, financial and social com-plexities of this issue are not, and are not properly, susceptible of
solution by individual courts alone or even by the Supreme Court
alone.

This is a moment of considerable conflict and uncertainty; but it is
also a moment of great opportunity.

This is not a time for the courts to plunge ahead at full bpeed.
If we are to set a course that ens. Iles us to act together, and not

simply to do more but to do better, then we must do all in our powerto create an atmosphere that permits a calm and thoughtful assess-
ment of the issi , choices and consequences.

I propose, therefore, that the Congress act to impox a temporary
freeze on new busing orders by the Federal courts- -to establish a wait-
ing period while the Congress considers alternative means of enforc-



1129

ing 14th Amendment rights. I propose that this freeze be effective
immediately on enactment, and that it remain in effect until July 1,
1973, or until passage of the appropriate legislation, whichever is
sooner.

This freeze would not put a stop to desegregation cases; it would
only bar new orders during its effective period, to the extent that they
ordered new busing.

This, I recognize, is an unusual procedure. But I am persuaded that
the Congress hrs the Constitutional power to enact such a stay, and
I believe the unusual nature of the conflicts and pressures that con-
front both the courts the country at this particular time requires
it.

It has become abundantly clear, from the debates in the Congress
and from the upwelling of sentiment throughout the country, that
some action will be taken to limit the scope of busing orders. It is in
the interest of everyoneblack and white, children and parents, school
administrators and local officials, the courts, the Congress and the
executive branch, and not least in the interest of consistency in Fed-
eral policy, that while this matter is being corsideisd by the Congress
we not speed further along a course that is likely to be changed.

The legislation I have ,proposed would provide the courts with a
new set of standards and criteria that would enable them to enforce
the basic Constitutional guarantees in different ways.

A. stay would relieve the pressure on the Congress to act on the
long-range legislation without full and adequate consideration. By
providing immediate relief from a course that increasing millions
of Americans are finding intolerable, it would allow the debate on
permanent solutions to proceed with less emotion and more reasril.

For these reasonsand also for the sake of the addition!. child'
faced with busing nowI urge that the Congress quickly give iLs
approval to the Student Transportation Moratorium Act.

No message to the Congress on school dessgrefation would be com-
plete uu:.:ss it addressed the question of a Constitutional amendment.

Thy re are now a number of proposals before the Co.ress, with
strong support, to amend the Constitution in ways design.. to abolish
`msing or to bar the cow is from ordering it.

These proposals should continue to receive the particularly thought-
ful and careful consideration by the Congress that any proposal to
amend the Constitution merits.

It 's important to recognize, however, that a Constitutional amend-
menteven if it could secure the necessary two-thirds support in
both Houses of the Congresshas a serious flaw : it would have no
inipact this year; it would not come into effect until after the long
process of ratification by three-fourths of the State legislatures. What
is needed is action now; a Constitutional amendment fails to meet
this imn.9diate need.

Legislation meets the problem now. Therefore, I recninmend that
as its first priority the Congress go forward immediately on the legis-
lative route. Legislation can also treat the question with far greater
precision and detail than could the necessarily generalized language 'f
a Constitutional amendment, while making possible a balanced, or.)-
prehensive approach to equal educational opportunity.
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CONCLUSION

These measures I have proposed would place firm and effective
curbs on busing- -and they would do so in a Constitutional way, aid-
ing rather than .-hallenging the courts, respecting the mandate of
the 14th Amendment, and exercising the I.( ;ponsibility of the Con-
gress to enforce that Amendment.

Beyond making these proposals, I am directing the Executive de-
partments to follow policies consistent with the principles on which
they are basedwhich will include intervention by the Justice De-
partment in selected cases before the courts, both to implement the
stay and to resolve some of those questions on which the lower courts
have gone beyond the Supreme Court.

The Equal Educational Opportunities Act I have proposed reflects
a serious and wide-ranging process of consultationdrawing upon
the knowledge and experience of legislators, Con-titutional scholars,
educators and government administrators, and of men and women
from all races and regions of the country who shared with us the Views
and feelings of their communities.

Its design is in large measure the product of that collaboration.
When enacted it would, for the f 1st time, furnish a framework for
collaborative action by the various branches of Federal and kcal
government, enablirg courts and communities to shape effective edu-
cational solutions which are responsive not only to Constitutional
standards but also to the physical and human reality of diverse edu-
cational situations.

It will create more local choice ana more options to choose from ;
and it will marshal and target Federal resources more effectively in
support of each particular community's effort.

Most importantly, however, these proposals undertake to address the
problem that really lies at the heart of the issue at this time: the
inherent inability of the courts, acting alone, to deal effectively and
acceptably with the new magnitude of educational and social prob-
lems generated by the desegregation process.

If these proposals are adopted, those few who want an arbitrary
racial balance to be imposed on the schools by Federal fiat will not
get their way.

Those few who want a return to segregated schools will not get
their way.

Those few who want a rollingback of the basic protections black:
and other minority Americans have won in recent years will not get
their way.

This Administration means what it says about dismantling racial
bat Hers, about opening up jobs and housing and schools and oppor-
tunity tt all Americans.

It is not merely rhetoric, but our record. that demonstrates our
determination.

We have achieved more school desegregation in the last 3 y ars
than was achieved in the previous 15.

. We have taken the lead in opening up high-paying jobs to minority
workers.
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We hsve taken unprecedented measures to spur business ownership
by members of minorities.

We have brought more members of minorities into the middle and
upper levels of the Federal service than ever before.

We have provided more support to black colleges than ever before.
We have put more money and muscle into enforcement of the equal

opportunity laws than ev%. before.
These efforts will all go forwardwith vigor and with conviction.

Making up for the years of past discrimination is not simply some-
thing that white Americans owe to black Americansit is somewhat
the entire Nation owes to itself.

I submit these proposals to the Congress mindful of the profound
importance and special complexity of the issues they address. It is in
that spirit that I have undertaken to weigh and respect the conflicting
interests; to strike a balance which is thoughtful and just; and to
search for answers that will best serve all of the Nation's children.
I urge the Congress to consider them in the same spirit.

The great majority of Americans, of all races, u lit their Govern-
mentthe Congress, the Judiciary and the Executiveto follow the
course of deliberation, not confrontation. To do this we must act
calmly and creatively, and we must act together.

The great majority of Americans, of all races, want schools that.
educate and rules that are fair. That is what these proposals attempt
to provide.

THE WHITE HOUSE, March 17,1972.
RICHARD NIXON.
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Chairman CELLER. I also place in the record a statement issued
March 29, 1972, by the Commission on Civil Rights, commenting on the
President's legislation proposals.

STATEMENT OF THE U.S. COMMISSION ON CIVIL RIGHTS CONCERNING TIIE PRESI-
DENT'S MESSAGE TO CONGRESS AND PROPOSED LEGISLATION ON BUSING AND EQUAL
EDUCATIONAL OPPORTUNITIES

On March 17, 1972, the President sent to Congress e message and proposed
legislation dealing with the most deeply felt and most divisive domestic issue
troubling the American people today. The issue is commonly characterized as"busing" but it involves far more fundamental questions. It involves questions
concerning the kind of education we want our children to have, the firmness of
our resolve to redeem the Nation's pledge of equal rights for all, and, in thefinal analysis, the kind of society we want our children to inherit.

The Commission has serious disagreement with the proposed legislation. Webelieve that it can have no other effect than to roll back the desegregation
advances made so slowly and so painfully over the 18 years since the Supreme
Court of the United States declared that "separate educational facilities are
inherently unequal." This proposed leigslation is retrogressive on several counts:It seeks to alter the substantive standards by which the illegality of

school segregation could or should be judged and found wanting.
It seeks to hinder the capacity of the courts to provide relief to thosewhose constitutional right to a desegregated education has been violated.It seeks to curb the Executive Branch as an active participant in theeffort to desegrate the schools.
It seeks to enshrine the neighborhood school as a fundamental corner-

stone of educational policy when, in light of pervasive patterns of neigh-
borhood segregation, this can only have the effect of perpetuating segre-gated schools.

It would a-^ept the inevitsbility of the continuation of school segrega-tion and seek to create equal educational opportunity by equalizing ra-cially separate schools, in other words, a reversion to the doctrine and prac-
tice of "separate but equal."

These and other provisions in the legislation would render lifeless many of
the legal principles established in the Supreme Court's classic Brown decision.

Although the Commission has serious disagreement with the President's prem-ises and recommendations for legislation, we believe that it is not only right
and proper, but essential, for the President to address this issue. The Commis-sion is mandated by law lo advise both the President and the Congress on
these matters, and we speak out with the hope that we may contribute to con-structive debate and to successful resolution of the difficult problems involved.

What has divided the Nation on school busing is not so much sharp disagree-
ment on the merits, but confusion as to what the issues really are. Public dis-cussion has not served to illuminate these issues. The complex matter of over-
coming in a few years the inequities of the long past through the medium of
desegregated schools has been reduced to the question of whether one is for oragainst busing.

In his message, the President has recognized the need ..e address these im-
portant issues rationally and analytically. In addition, toe Iresident has soughtto quiet the fear that his legislation placing curbs on busing will mark anend to t' e effort to achieve equal rights and even undo the advances madein the lj years since the Supreme Court of the United States declared that
"separate educational facilities are inherently unequal."

Despite the President's assurances, we fear that this legislation will none-
theless have that result. It focuses on the wrong issue busing --and in so doing
will make rational debate over the true issues of school desegregation and qual-
ity education much more difficult Further, if enacted, it would mirk a major
governmental retreat in the area t`it has been at the heart of the struggle for
equal rights. Retreats in other areas might well follow.

In its fifteen-year history, the Cc mmission has been continuously studying theproblems of achiel Ins quality, desegregated education. We have issued numerous
reports dealing with various aspects of the problem North and South, and ex-
ploring ways in which it can be successfully resolved. We issue this statement out
of our present concern that progress in school desegregation not be halted andnot be diluted.
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LEGAL BACKGROUND

In 1954, the Supreme Court in Brown v. Board of Education of Topeka estab-
lished that officially sanctioned segregation in public schools violates the 14th
Amendment. Most clearly this holding applied to those States in which segrega-
tion was expressly required or authorized by law. In recent years, this principle
of law has been applied as well to Northern school districts where the courts have
concluded that official policies and actions have just as effectively resulted in
racial isolation in the schools.

In the 18 years since Brown, not only have the courts continued to interpret
what constitutes illegal segregation, but the courts and other agencies of gov-
ernment have been seeking to devise effective remedies for achieving full school
integration.

Throughout the late 1950's and 1960's, many school districts adopted a variety
of plans which produced little integrationin fact, less than 3 percent in 10
years. In 1968, the Supreme Court made dear that Brown requires the actual
abolition of dual school systemsso that there no longer are "white schools" or
"black schools," but simply schools.

The loss of time, the loss of opportunity for a generation of our children has
been discouraging. But remedies have been developed. A variety of techniques for
achieving desegregation have been applied successfully, including the use of at-
tendance zones, pairing of schools, construction of new facilities, such as educa-
tion parks, and, as a last resort, busing.

The appropriateness of these remedies was fully dealt with last April by the
Supreme Court in Swann v. Chariotte4fecicienburg. In that case, the Court recog-
nized the validity and necessity of each of these remediesincluding busing
which courts, with the guidance of Federal, State and local officials, had con-
cluded were the proper means for achieving desegregation and fulfilling the
promise of the Brown decision.

It is against the background of this history that the legislation proposed by
the President must be viewed.

CURB ON THE COURTG

As the President points out, all three branches of the Federal Government have
participated in the effort to end the system of State-imposed segregation in the
public schools. As he also points out, however, they have been unequal partners.
The courts have carried the heaviest share of the burden. During the ten years
following the 1954 Brown decision, the courts labored virtually alone with little
if any backing from the executive and legislative branches. The pace of desegre-
gation was painfully slow, in contrast to the court's injunction of "all deliberate
speed."

It was not until a decade later that Congress, through enactment of the Civil
Rights Act of 1964, and the Executive Branch, through enforcement of Title
VI of that law, joined the battle. In recent years the courts again have had to
carry the main burden, but the dramatic increase in the pace of desegregation
rince 1964 demonstrates the impact that all three branches, working together,
can have.

The disproportionate burden placed upon the courts has been unfair. Further,
the case-by-case approach, which is inherent in the judicial process, is not the
most effective way to deal with a problem of national scope and concern. The
limited range of remedies available ti, courts further limits their capacity to
meet the problem. Congress, with its power to enact new programs and to appro-
priate funds, and the Executive Brand., with its power of flexible administration,
are necessary partners. Thus we agree with the President when he urges that
Congress accept additional responsibility and use its authority under the 14th
Amendment for purposes of joining the effort to desegregate the schools.

The courts need support and ass'stance. However, the legislation proposed by
the President would curb, not help, theta. It would seek to limit the remedies
available to the courts by restricting anti, in some cases, removing, their power
to order transportation of students. It would also blunt the force of the Execu
tive Branch through similar restrictions. The proposed "Student Transportation
Moratorium Act of 1972" would bar, until July 1, 1973 or until appropriate legis-
lation is enacted by Congress, all new busing orders, despite the unmistakably
clear and strong mandate of the Supreme Court that further delay in carrying
out the requirements of Brown is not acceptable. As the Court has said : "The
burden on a school board today is to come forth with a plan that promises realis-
tically to work, and promises realistically to work now."
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The proposed "Equal Educational Opportunities Act of 1972" also would place
severe curbs on the power of the courts and the Executive Branch to remedy con-
stitutional violations. It would generally prohibit the ordering of desegregation
plans that involve an increase in the amount of transportation. For elementary
school students, this prohibition would be absolute. It should be stressed that
this anti-busing proposal, unlike the one in the "Moratorium" bill, would be per-
manent. Thus the power of Federal Courts to provide relief to those whose con-
stitutional rights have been violated would be impairedindefinitely. Further,existing court orders or desegregation plans under Title VI of the Civil Rights
Act of 1964 could be reopened and changed.

The legislation also would seek to alter the standard by which courts judge
constitutional rights and remedies. Provisions of the bill, such as those emphasiz-ing the appropriateness of neighborhood school assignment and the inviolabilityof school district lines, would not only impair the courts' power to provide
remedies, but also, by seeking to lower the standard of constitutionality, wouldintrude on the traditional prerogative of the courts. Thus this proposed legisla-
tion raises serious constitutional questions concerning separation of powers.

The Commission urges that Congress fully examine these questions, especially
those concerning constitutionality, before acting. The courts are the final judges
on issues of constitutionality, but Congress has its own heavy responsibility to
assure that legislation it enacts is authorized under the Constitution. The Com-mission believes that the anti-busing provision in this legislation not only would
impede desegregation efforts, but would also undermine the integrity of ourFederal judiciary.

Ours is the longest enduring Constitution in the world today precisely becausethe founding fathers wisely balanced the powers to preserve constitutional and
equal rights for all citizens. To tamper with this balance is a threat to the Nation
and its future life and health which far transcends the issue of busing.

BUSING AND NEIGHBORHOOD SCHOOLS

What Americans must keep in mind, in the furor over the busing debate, is
that to restrict busing in most communities is simply to restrict desegregation.This is so because of the segregated neighborhoods that exist from coast to
coast, North and South. It is so because even with a concerted effort to eliminate
well-entrenced patterns of housing segregation, it would take generations to undo
or even significantly alter them and thus to alter the educational opportunity ofthe children who live in segregated neighborhoods near infarior, segregated
neighborhood schools. What you really say to these children wb m you say "no
busing" is "stay in your place and attend your inferior schools" This will, inreality, cost us another whole generation of badly educated mir.ority children,
denied their constitutional rights to equal educational opportunit% No amount of
talk about new expenditures to create what, in fact, is a revision to the uncon-
stitutional and bankrupt policy of "separate but equal" will long delude minorityparents or even minority students.

This is not to say, however, that busing is the only means of achieving deseg-
regation. In many towns and cities, busing is not necessary and desegregationcan be achieved within the confines of neighborhood school attendance. Greatprogress can be made through the use of such techniques as redrawing school
attendance lines, pairing schools, and creating central schools.

But in many cases these techniques, no matter how skillfully and conscienti-ously applied, cannot bring about desegregation without busing. That is because
very often school attendance areas must be enlarged in order to accomplish
desegregation, and some pupils would be too far away from school to walk. In
these instances, some pupils have to i a transported to school. Sincere and dedi-
cated school officials, school boards and courts across the Nation have sought
ways to desegregate schools in a number of cities without busing and have hadto conclude, finally, that in some casese there is no other way.

To be sure, busing for desegregation purposes can be inconvenienthut no
more so than busing for a number of other educational purposes. The key ques-tion is the value we placefor the sake of our children and our societyupon
having quality, integrated education. The Commission is convinced that the rela-
tively small amount of busing that is conducted for desegregation purposes isnot only justified, but is necessary. The Supreme Court recognized this fact intha Swann case.

The Supreme court, in Swann, did not ignore the worires of parents about
"excessive" busing. The Court said that children should not be bused if the
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time or distance would endanger either the child's health or education. and
that seems a reasonable standard to this Commission. No one is endorsing the
busing of any child to an inferior school, although just this happened to many
past generations of minority children. The fears and concerns about busing. and
the extent and inconvenience of it, have been greatly overstated in the course
of the debate now sweeping the Nation. 'Regretfully, too many leaders have been
speaking to the base prejudices of the American people rather than to their in-
herent sense of justice and idealism.

What are the plain facts about busing? Every day nearly 20 million school
children go to and from school by bus and their parents seldom complain about
inconvenience. Some parents prefer to have their children go to school by bus
rather than brave dangerous traffic on foot. Some school boards provide buses
for handicapped and gifted children, so that they can attend special schools
away from their neighborhoods. Rural areas have virtually abandoned the once-
familiar one-room school in favor of modern consolidated schools reached by
bus. School districts often take pride in providing transportation for these pur-
poses, sometimes at great cost, knowing that the improved education that awaits
the children at the end of the bus ride is what really matters and this is well
worth the inconvenience. Only when busing occurs for the purpose of desegrega-
tion are objections raised. Some would have us believe that for this purpose,
busing is not an inconvenience, but an absolute evil.

The neighborhood school represents, in a sense, the opposite side of the coin
of busing. That is, just as the fifty-year old practice,of busing represents an
inconvenience, not an absolute evil, neighborhood schools represent a convenience,
not aa absolute good.

As noted, neighborhood schools have been abandoned by the thousands in
rural areas in favor of larger consolidated schools commonly reached by bus.
The trend of modern educational thought generally is away from the neighl)or-
hood school and toward the larger central units that can provide facilities,
teachers, services and curriculum not financially feasible in smaller neighborhood
schools.

Neighborhood schools realistically should be viewed as only one of several
forms of school units, and not as the foundation upon which our entire system
of public education should rest. In plain fact, it does not. Therefore it would
be a serious mistake for the proposed "Equal Education Opportunities Act" to
elevate the neighborhood school concept to the position of a new national
policy and purpose. To do so would not only undermine desegregation; it would
discourage the efforts of educators seeking to improve the organization of their
School system toward providing quality education for every pupil.

INTEGRATION AND EQUAL. EDLCATIONAL OPPORTUNITY

The cornerstone of the proposed "Equal Educational Opportunities Act" is
the declaration of national policy that : all children enrolled in public schools
are entitled to equal education opportunity, without regard to race. color, and
national origin.

The substantive provisions of the bill, however, seek to carry out this policy
while at the same time curtailing efforts to desegregate the schools. Indeed the
President's message. as well as the legislation, accept the inevitability of con-
tinued school segregation and seek other meansthe channelling of money into
ghetto schoolsto achieve equality of educational opportunity.

The essence of the President's proposal is that infusion of money can make
racially isolated schools equal and he would allocate up to x2.5 billion in pre-
viously requested funds to this purpose. The Commission doubts the value of
this approach. In fact, it has not worked even with a larger per student allot-
ment in the schools of Washington, D.C.

In seeking to achieve equal educational opportunity by equalizing segregated
facilities, the legislation returns to the tradition of the discarded "separate but
equal" rule of Plesny v. Ferguson, which the Brown decision expressly overturnedas unconstitutional.

But even if true equality could be achieved under segregated conditions. there
is little reason to bellow.; that the expenditures contemplated would accomplish
this result. A recent report prepared by Mosteller and Moynihan of Harvard
University has renffirmect that the least promising way to improve education in
ghetto schools is through the expenditure of additional funds. Many studies,
including the Commission's own, have concluded that amounts far in excess
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of those presently contemplated would be necessary before compensatory pro-
grams in ghetto schools would in fact "compensate" in any significant degree.

Is pupil integration any more likely than increased expenditures to achieve
our goals? A basic finding of the 1960 Office of Education study, "Equality of
Educational Opportunity," (the Coleman Report) was that a child's own family
background was by far the most important influence on his school achievement
and later life experience. Some have concluded from this finding that the schools
are virtually powerless as a positive influence on our children, and that the effort,
instead, must be in the area of jobs and income.

We believe there are severe fallacies in this reasoning. First, the reasoning as-
sumes incorrectly that there is only one road to the achievement of equality for
minorities. In fact, efforts must be made across the boardin Jobs, in housing,
and in educationif that goal is to be realized. Experience has taught us that
none can be ignored, that there is no quick or simple cure to the social and eco-
nomic injustices which have been allowed to grow and fester for decades.

Second, :Us reasoning would lead us to write off at least one more genera-
tion of children, knowingly abandoning efforts to help them develop into produc-
tive participants in American society and condemning them to lives of inequality.

Third, the conclusion that the schools are powerless to increase and improve
their impact on the young is wrong. As the Office of Education study found, as
the Commission on Civil Rights' own study, "Racial Isolation in the Public
Schools," later confirmed, and as the Harvard University report recently has re-
affirmed, the social and economic backgrounds of a child's classmates bea very
significantly on his or her achievement in school. It therefore does matter g. .atly
that disadvantaged children not be educated in isolation.

But schools play a much more important function than merely providing chil-
dren with the technical tools necessary to perform well on achievement tests. It is
a function which one commentator has described as "to prepare people not just to
earn a living but also to live a lifea creative, humane, and sensitive life." In
short, the true measure of how well schools are performing cannot be gained
solely by reference to test results. Two years ago, the President underscored the
uniqueness of the school as an institution of society :

It is a place not only of learning but also of livingwhere a child's friend-
ships center, where he learns to measure himself against otheis, to share, to
complete, to cooperate . . . .

It should also be a place where a child is not isolated in inferior surroundings
as part of an unwanted class or race and thus told from the beginning of the
process that he is inferior.

The school is the most important public institution bearing on a child's develop-
ment as an informed, educated person and as a human being with hope for the
future. It represents the single most important opportunity afforded to society
to interrupt the endless cycle of poverty and, above all, to heal the great social
divisions that trouble the Nation. For children of white, affluent soeletY, as well
as for minorities, integrated education is essential if they are to thrive in the
multi - racial world they will enter and help redeem America's promise. which
school children each day are asked to recite and believe in"One Nation, under
God, indivisible, with liberty and justice for all." The Commission believes it
would be a serious mistake for Congress to enact legislationespecially legisla-
tion entitled "Equal Educational Opportunities Act"that accepts the inevitabil-
ity of school segregation, with its demonstrated denial of equal educational op-
portunity.

Two years ago, the President emphasized the close tie between quality educa-
tion and desegregation : "Quality is what education is all about ; desegregation
is vital to that quality."

In that statement the President took a position with which we concurred then
and concur now. It is a stand that is just as correct and essential today as it was
two years ago. It is a stand from which the President, Congress, American educa-
tion and the Nation should not retreat.

CONCLUSION

The Commission has discussed its reservations about the proposed legislation
mainly in terms of its effect in slowing down progress in school desegregation.
Our concerns, however, are much deeper.

Since the Supreme Court decision in the Gaines case in 1937, requiring the
admission of a black man to the law school of the University of Missouri, there
has been a slow but steady and progressive attack on segregation and discrimina-
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tion in this Nation. Executive Orders of Presidents beginning in 1941, acts of
Congress beginning in 1957, along with other decisions of the courts, have all
been directed toward the creation of legally supported standards of behavior thatwould lead the Nation toward human cohesiveness and racial equality.Now for the first time in 35 years we are faced with a series of legislative pro-
posals including an amendment to theConstitution that lead us back along a road
that this Nation should never see again. These proposals require the Nation toturns its face away from finding solutions to the difficult task of seeking effec-
tive ways of implementing the decisions of the courts and the civil rights laws
enacted by the Congress. We must now defend the results of 30 years of effort
that we thought were fast becoming an accepted part of American mannersand morals.

Our fear is that what appears to be an assault on school desegregation, will infact have the effect of providing solace. comfort, and support to those who op-
posed all civil rights advances in the past and who may now attempt to roll backthe progress made in other areas.

We are also greatly troubled that millions of American citizens of minority
group background may well conclude that the laws and court decisions that hadbegun to ger erate hope and faith in America's commitment to a desegregated
society, with equality and justice for all, was never a true commitment, but only
a device de. igned to muffie the voices of discontent and frustration.

Any legislation that deprives or snakes more difficult the process by whichAmerican children of all races learn to understand each otherthrough the kindof creative contacts that can take place in the schools of the Nationis, in our
view, antithetical to the creation of a society with the capacity to provide equaljustice to all, and lessens the hope, not only for American education but forAmerican children and our Nation.

Members of the Commission :
Rev. THEODORE M. HEEIHIROH, C.S.C.,

Chairman.
STEPHEN HORN,

Vice Chairman.
FRANNIE M. FREEMAN,
MAURICE B. MITCHELL,
ROBERT S. RANKIN,
MANUEL Ruiz,
JOHN A. Buena,

Staff Director-Designate.March 29, 1972.

Chairman CELLER. Mr. McCulloch.
Mr. McCumocu. Mr. Chairman, on March 20, 1972, I introduced

H.R. 13916 at the request of the administration. That bill, if enacted,
would prospectively limit, for a time, the power of the Federal courts
to desegregate public schools where desegregation would require newor additional busing of schoolchildren.

Certainly, Congress has in the past enacted legislation limiting the
remedies that the Federal courts might give in particular cases. But
never quite like this. In all prior instances of limiting legislation, Con-
gress has either made certain that other effective remedies were avail-able, such as in Carey vs. Curtis and Ertl Parte MeCardle, or had elimi-
nated a remedy, where it had already cmstitutionally eliminated theright, as with the antiinjunction provision of the Norris-LaGuardia
Act.

But Congress does not have the power to eliminate constitutional
rights, and it is not uncommon that the only effective remedy for the
unconstitutional wrong of school segregation involves the busing of
schoolchildren. Could it be that although Congress does not have the
power to eliminate constitutional rights, it can abridge them indirectly
by denying the only effective remedy for their violation. If so, I sub-mit that our written charter, our living Constitution, breathes no more.

Make no mistake about my question. I do not deny the Congress the
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power to regulate the jurisdictional growth of the Federal courts.
Rather, I suggest that Congress cannot use the courts to accomplish
unconstittuional ends. That is the history of Marbury v. Madison and
United States v. Klein. Once the Federal courts are granted jurisdic-
tion over the subject matter, the courts decide the cases according to
the law of the land, and congressionally enacted limitations on the
power of the courts to reach the result required by the law of the land
are null and void. Congress need not use the Federal courts, but if it
decides to do so, it cannot prostitute the courts for an unconstitutional
end.

Indeed, the end is unconstitutional. In Green and in Alexander, the
Supreme Court held that the Constitution required school desegrega-
tion and "at once." Now then, can Congress defer the right to desegre-
gated schooling until July 1,1973? And if it could, how could it justify
the delay? As providing time to seek answers to questions which have
already been answered by the Supreme Court? As providing time to
adopt a bill that would prohibit busing younger students even short
distances to remedy constitutional violations?

It is with the deepest regret that I sit here today to listen to a spokes-
man for the administratio_i asking the Congress to prostitute the
courts by obligating them to suspend the equal protection clause for a
time so that Congress may debate the merits of further slowing down
and perhaps even rolling back desegregation in public schools.

I fear that long after I have ceased to represent th' Fourth Con-
gressional District of Ohio, the Nation will be paying the price for the
politics of 1.972 as we have long paid the price for the politics of 1876.

Wasn't it only yesterday that we in Congress told our deprived
citizens to press their claims not in the streets but in the courts.
when some of them have taken their case to the court and under the
law of the land have won victories, it is suggested that it is time
to change the rules.

What message are we sending to our black people?
Is this any way to govert: a country?
Is this any way to bring peace to a troubled land?
Chairman CELLER. Mr. McClory.
Mr. MCCLORY. Mr. Chairman, may I make a brief statement?
Chairman CELLER. Yes.
Mr. MCCLORY. Thank you, Mr. Chairman.
I wish to extend a warm welcome to the Acting Attorney General

this morning. He has problems enough without my adding to them here
today. But I do want to say that I think that we have a very serious
and very sensitive and very widespread problem to deal with. I want
to commend the administration for endeavoring to help resolve this
problem which does affect every section of this country.

I certainly do not want to sit here and prejudge the statement of
the Acting Attorney General or even the program that the administra-
tion ;s advancing. I want to listen attentively to determire whether or
not t nere is a constitutional means by which we can hel;.., resolve this
very iigicult problem.

?.n happy that the Attorney General is not here this morning in
support of a constitutional amendment, a subject that has until now
been the focal point of these hearings. I cannot help but feel that it
has been the meddlesome activities of some district courts in overriding
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duly elected school boards that has exacerbated this problem and has
made it extremely difficult to solve. I do not know what the outcome
is going to be but I cannot help but feel that trying to provide some
national remedy and some general answer might tend to cool a situa-
tion that has certainly grown way out of proportion.

I welcome the testimony which the Attorney General is presenting
here this morning. Thank you.

Chairman CELLEIL Mr. Kleindienst. you may proceed.

STATEMENT OF HON. RICHARD G. KLEINDIENST, ACTING ATTOR-
NEY GENERAL OF THE UNITED STATES, ACCOMPANIED BY
RALPH E. ERICKSON, ASSISTANT ATTORNEY GENERAL, OFFICE
OF LEGAL COUNSEL, ANDDANIEL 3. McAULIFFE, DEPUTY ASSIST-
ANT ATTORNEY GENERAL

Mr. KLEINDIENST. Thank you, Mr. Chairman and members of the
committee.

I am pleased to have this opportunity to appear before this subcom-
ntittee this morning.

At the outset I would like to introduce to the chairman and members
of the committee two gentlemen who are here with me. To wy left and
to your right is Mr. Ralph E. Erickson. Assistant Attorney General,
Office of Legal Counsel in the Department of Justice. To my right
and to your left is Mr. Dan McAuliffe. Deputy Assistant Attorney
General of the Department of Justice.

Chairman CEuza. We welcome them both.
Mr. KLEINDIENST. I am glad to be here concerning legal aspects of

the President's proposals to limit new or additional transportation
of schoolchildren in desegregation cases.

The President's program envisions an early adoption of the Student
Transportation Moratorium Act. This a& provides, in pertinent part,
that for the period beginning with the date of its enactment troth July
1,1973, or until the enactment of the accompanying substantive legis-
lation. or its equivalentwhichever is the earlier `the implementa-
tion of any order of a court of the United States entered during such
period shall be stayed to the extent it requires" any of the defined in-
creases in student transportation. This provision, together with those
sections of the President's proposed Equal Educational Opportunities
Act dealing with remedies available to the Federal courts have been
criticized as posing substantial constitutional questions relating to the
separation of powers. It is further contended that in limitin' avail-
able equitable remedies. Congress would violate the constitutional
rights of black school children.

With respect to establishing appropriate equitable remedies and
otherwise asserting its constitutional power over the federal courts
Congress has ample authority. The constitutional underpinnings for
this power rest oh both section 5 of the 14th amendment and those
sections of articles I and III of the Constitution granting Congress
certain powers over the Federal courts.

Congress has a significant role to play in the development, and pro-
tection of personal rights and liberties dust as it has a role in the areas
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of property rights and economic regulation. In the latter areas the
Congress' role has been predominant since the late 1930's. With respect
to personal rights, Congress' role has heretofore been minimal, but that
it can be enlarged withi i existing Supreme Court cases is illustrated
by the cases decided under the enforcement clauses of the 14th and
15th amendments. For example, with respect to voting rights, the
Supreme Court in Katzenbach. v. Morgan, 384 U.S. 641 (1966), held
that Congress could prohibit certain State literacy requirements even
through the Court itself in an earlier case had held that literacy tests
per se were not invalid exercises of State power. Likewise, with respect
to dealing with equitable remedies appropriate for use by the Federal
courts, the role of Congress has' een minimal, but here, too, the decided
cases clearly indicate that its role can be larger.

Before elaborating on this role, it is instructive to review what the
courts have and have not decided since Brown I declared the rights
to education in a desegregated school system. The most important
factor in this development is that to date the courts have been required
to fashion remedies to implement that right because Congress has not
used its power to provide legislative guidance.

Another significant factor is that the Supreme Court has consistently
separated the finding of a substantive constitutional right from the
remedies chosen to implement the right. The right is clearly based in
the Constitution, while the remedy is based in the courts' equitable
powers. This separate treatment began with the first Brown decision
Brown v. Board of Education, 347 U.S. 483 (1954), which determined
only that a right to a desegregated education was constitutionally
required.

One year later the court took up the problem of remedies separately,
deciding that "in fashioning ane effectuating the decrees the (lower
Federal) courts will be guided by equitable principles."

This same separation of right and remedy is apparent in subsequent
desegregation cases. Thus, in its most recent case, Swann v. Board of
Education, 402 U.S. 1 (1971), the Supreme Court ruled that busing
was a permissible remedy falling within the broad equitable powers of
a Federal court. The court has not 'held that any particular remedy,
including busing, is constitutionally required.

Another decision handed down on the same day as Swann makes
dear that the States cannot enact laws eliminating remedies if they
affect constitutional rights. There the court declared unconstitutional
a North Carolina State law which flatly prohibited all busing. (North
Caroliva State Board of Education v. Swann, 402 43 (1971 ).)

In our opinion this decision does not conflict with the adoption by
Congress of alternative desegregation remedies. The 14th amend-
ment is specifically designed to prohibit State action whereas Congress
has specific constitutional grants of legislative authority over Federal
courts. This is not to say that Congress is not subject to the prohibi-
tions of the 14th amendment (Bolling v. Sharpe, 347 U.S. 492 (1954) ),
but merely to emphasize that Congress has express constitutional au-
thority with respect to dealing with the jurisdiction and remedies of
Federal courts whereas the States do not.

In Swann the Chief Justice's opinion suggests the court would wel-
come assistance from the Congress in dealing with desegregation cases.
He noted that the lower court there acted in the absence of legislative
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guidance was required to fashion a remedy of its own. After ex-
amining the provisions of the Civil Rights Act of 1964 he concluded:
"In short, there is nothing in the act that provides us material assis-
tance in answering the question of remedy for State-imposed segrega-
tion in violation of Brown. I" 402 U.S. at 18. The purpose of the Presi-
dent's substantive legislation, of course, is to provide that material
assistance to the courts.

There are a number of constitutional provisions that deal with Con-
gress power to legislate with respect to 14'ederal courts. !irticle I gives
Congress the express power "To constitute tribunals inferior to the
Supreme Court." This same power in slightly differe) t language, also
derives from article HI. (U.S. Const., art. I, sec. 8, 01. 9; U.S. Con-
stitution art. 111, sec. 1.)

Although the Supreme Court is created by the constitutional doc-
ument itself rather than by Congress, its appellate jurisdiction is sub-
ject to "such exceptions, and under such regulations as the Congress
shall make." (U.S. Const.. Art III. sec. 2, Cl. 2.)

This is the thrust of Ex parte McCardle, 74 U.S. (4 Wall) 506
(1868).

From these express provisions flow a number of implied powers of
Congress over the Federal judiciary. Thus, the power to establish the
lower Federal courts includes the power to abolish those courts as, for
example, Congress di3 with the Commerce Court in 1913. More signill-

is Congress' pomer to grant and to withdraw the jurisdiction of
all Federal courts, other than the original jurisdiction of the Supreme
Court.

The power of Congress to control the jurisdiction of the lower Fed-
eral courts is similar to its power with respect to the Supreme Court.
Glidden v. Zdanok, 370 U.S. 530, 567 (1962) .

In this regard it is significant to note that until 1875 the lower
Federal courts were not granted, and hence did not possess, general
jurisdiction to decide controversies in cases resting upon Federal
statutes, treaties or the U.S. Constitution. Only State courts could
rule on these questions. As recently as 1962, the Court observed:

The great constitutional compromise that resulted in agreement upon Art. III,
Section 1, authorised but did not obligate Congress to create inferior courts . . ,
Once created, the:7 passed almost a century without exercising any very sig-
nificant jurisdiction . . . Throughout this period and beyond it up to today, they
remained constantly subject to jurisdictional curtailment (Glidden v. Zdanok, 370
U.S. 530, 551 (1962) ).

It seems clear that, if Congress has the power to create or abolish
courts and to grant, withhold or revoke jurisdiction, it has the lesser
power to grant or deny remedies to the Federal courts or, as outlined
in the President's proposals, to minimally alter some of their equitable
remedies.

It appears that Congress first defined the equitable jurisdiction of
the Federal courts in the Judiciary Act of 1789. Section 16 of that
act prohibited the granting of any equitable relief where there is an
adequate remedy at law. More significantly, a statute that has been
on the books since 1793 F:ohibits the Federal courts from issuing
injunctions against State court proceedings.

The Norris-La Guardia Act provides that "no court of the United
States shall have jurisdiction to issue a temporary or permanent in-
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junction in any case involving or growing out of a labor dispute."
These provisions have scarcely been questioned on constitutional

grounds. In one case upholding the Norris-La Guardia Act, the Court
said merely that
There can be no question of the power of Congress thus to define and limit the
jurisdiction of the inferior courts of the United States.

The Emergency Price Control Act of 1942 vested the Emergency
Court of Appeals with exclusive equity jurisdiction to determine the
validity of the price regulations issued by the Office of Price Admin-
istration. All other courts, :Rate and Federal, were divested of this
jurisdieti.m. The act, in addition, denied to the Emergency Court
the equitable remedies of the temporary restraining order and the
interlocutory injunction. Further, in the event a permanent injunction
was issued by the Emergency Court. the decree could not be effective
until the Supreme Court denied certiorari or until after a hearing
on the merits in that Court.

The Supreme Court unanimously held that Congress could vest
jurisdiction over the matter in any court that it chose and simul-
taneously divest the other courts of this jurisdiction. Chief Justin
Stone stated that
The congressional power to ordain and establish inferior courts includes the
power of "investing them with jurisdiction either limited, concurrent. or exclu-
sive and of withholding jurisdiction from them in the exact degrees and character
which to Congress may seem proper for the public good."

The provision of the act restricting the issuance of temporary in-
junctions and delaying the effective date of any permanent injunc-
tion was upheld by the Court in the Yakus case. There the Chief
Justice stated that
The legislative formulation of what would otherwise be a rule of Judicial dis-
cretion is not a denial of due process or a usurpation of judicial functions

It should be noted that the 1942 act's provision affecting equita-
ble remedies is very similar to the President's Moratorium Act. In
each instance Congress is exercising its power over the courts to de-
fine the appropriateness of ordering equitable remedies that in the ab-
sence of legisrative guidance could issue as a matter of judicial dis-
cretion.

In a later case, the Court again approved the power of Congress
to limit the equitable remedies of Federal courts. In Glidden it ap-
proved Congress refusal to give the Court of Claims the power to
grant equitable relief, stating "no question can be raised of Congress'
frealom, consistently with article III, to impose such a limitation
it); 'n the remedial powers of a Federal court." Glidden v. Zdanok,
3i6 U.S. 530,557 (1962).

A frequent argument voiced against the President's proposals is
that although they are nominally directed only against judicial rem-
?Ales, they so restrict those remedies as to deny or substantially abro-
gate constitutional rights. The constitutional source of the right in

instance,nstance, of course, is the first Brown decision in which the Court
held that the equal protection clause prohibits officially sanctioned
segregation in the puMic schools. The proposed legislation fully rec-
ognizes this decision. Indeed, the Equal Educational Opportunities
Act expressly reaffirms the Brazen I right.
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We also recognize that "Congress may not by fiat overturn the
constitutional decisions of the Court." Glidden v. Zdano, 370 U.S.
530, 541 (1962). Neither of the propc3als submitted by the President
has as either a purpose or an effect the overturning of constitutional
decisions.

The Congress has a proper constitutional role to play in the defini-
eon of constitutional rights and in the remedies appropriate for im-
plementing them. Here this role derives from seetioi 5 of the 14th
amendment which provides that "the Congress shall have the pow-
er to enforce, by appropriate legislation. the provisions of this arti-
cle," including, of course, the equal protection and due process clauses.

With the exception of the Civil Rights Act of 1964, congressional
participation in the enforcement of school desegregation has been
minimal. While those provisions of articles I and III discussedearlier
permit congressional action solely with res?ect to remedies, section
5 authorizes Congress to legislate as to matt. rs dealing with constitu-
tional rights as well.

The general issue of congressional power pursuant to this section
has been before the Court recently on three occasionsSouth Caro-
lina v. Katzenbach, 383 U.S. 301 (1966) : Katzenbach v. Morgan, 384
U.S. 641 (1966) ; Oregon v. Mitchell, 400 U.S. 112 (1970) involving
the Voting Rights Act of 1965 and the 1970 amendments to that
act in which Congress dealt with the qualifications of persons to
vote, an area of power traditionally reserved to the States.

The most significant of these cases is Katzenbach v. Morgan which
upheld section 4(e) of the 1965 act prohibiting the States from enforc-
ing literacy requirements for voting against "persons educated in
American-flag schools in which the predominant classroom language
was other than English."

Although the-Supreme Court had itself held in a previous case
Lassiter v. Northampton Election Board, 360 U.S. 45 (1959)that
literacy tests were not per se invalid, in all circumstances, it upheld
the legislation in question on the basis of Congress' power under sec-
tion 5 of the 14th amendment. The test adopted by the Court for
judging the constitutionality of congressional enactments under the
enforcement clause is:

Whether the Act may be regarded as an enactment to enforce the equal pro-
tection clause, whether it is "plainly adapted to that end" and whether it is not
prohibited by but is consistent with "the letter and spirit of the Constitution."384 U.S. at 851.

The Morgan case thus establishes that Congress can legislate con-
cerning rights already said to exist within equal protection clause
guarantees and to enlarge those guarantees upon a proper factual
showing. The only question raised. by Morgan, with respect to the
Moratorium Act, is whether the proposal fits within the warning
issued by Justice Brennan in a footnote that Congress has "no power
to restrict, abrogate, or dilute" the 14th amendment guarantees, 384
'U.S. at 651-52 note 10. See also Justice Black's opinion in Oregon v.
Mitchell, 400 U.S. 112,12E (1970), to the same effect.

We do not believe that this footnote is sufficient authority to place
in doubt the President's proposal to place a moratorium on the imple-
mentation of new busing orders. In the first place, the footnote refers
only to powers contained in section 5, but does not discuss other con-
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stitutional clauses bearing on the moratorium proposal, namely, the
constitutional powers of Congress over the Federal judiciary.

In addition, in examining this issue, one must consider the total
legislative proposal su', _lifted. Some of the provisions, such as the
moratorium, may temporarily limit some of the Courts' previous
powers, but others, notably the provisions in the Equal Educational
Opportunities Act dealing with language barriers, increase the scope
of judicial actions, and the rights of individuals. When the proposal
as a whole is examined in the light, its overall thrust is to enlarge upon
and enforce the individual rights embraced by the equal protection
clause.

Moreover, we believe that the Morgan footnote overstates the case
against Congress' 'power to deal with constitutional rights. In a
scholarly article, former Solicitor General Cox has suggested that
there may indeed be areas where it is appropriate for Congress, with
its superior fact-finding abilities, to substitute its judgment of the
proper implementation of constitutional rights for that of the courts.
[Cox, "The Role of Congress in Constitutional Determinations," 40 U.
Cinn. L. Rev. 199,247-61 (1971).]

Indeed, in some respects the Morgan footnote appears to contradict
the text. of the opinion itself, which recognizes that instead of consti-
tutional rights being immediately clear from the face of the Consti-
tution, the existence of some rights depends upon a showing of par-
ticular facts. The opinion recognizes the superior factfinding abilities
of Congress to gather and to weigh the various considerat ions and to
use its discretion in reaching a judgment about constitutional rights.
Thus. at one point the Court held that :

It was for Congress. as the branch that made this judgment, to assess and
weigh the various conflicting considerations.... It is not for its to review the
Congresgional resolution of these factors. It k enough that we he able to perceive
a Nods upon which the Congress might resolve the ov.fliet as It did (384
at (i.1).

Later in the opinion, the Court explained that it deferred to "a
specially-informed legislative competence" beanie "it. was Congress'
prerogative to weigh these competing considerations." 3S1 IT.S. at
656.

This deference to Congressional imbonent is not an uncommon
theme of Supreme Court opinions. hi 19G the Supreme Court. was
faced with a declaration by Congress tint the Court of Claims and the
Count of Customs and Patent Aphoals were constitutional courts
established under article HI of the Constitition. The Court had pre-
viously held as a inattor of .constititionai law that those courts were
)(Tight ive courts established under article

In its later decision, however, the Con..t deferred to Congress. It
held that although the Court is the ultimate expositor of the Consti-
tution, its responsibility in this regard is not compromised if it gives
"dne weight" to congressional declarations. Glidden v. Zdanol, 370
U.S. 530, 5.12 (1062).

The lesson of these cases is that there is an c-ea in which reasonable
111P11 may (lifer over the proper coarse to take in implementing consti-
titioiml guarantees. In this area the Court will defer to the superior
ability of Congress to weigh all the factors needed to reach a conclu-
sion as to the proper course to take.



1145

The question hero is the appropriate remedy for implementation of
the right to a desegregated education, an area in which Congress'
special factfinding expertise should be utilized. Legitimate questions
that might be raised in this area are, for example : How much busing
will harm the health of a child? How much may impair the educa-
tional process? How great are the benefits to children in receiving a
desegregated education compared to the detriments of busing? These
are essentially legislativenot judicialquestions.

The concept of a moratorium on governmental action has previous.
ly been upheld by the Supreme Court. This was the case with Min-
nesota's 2-year moratorium on mortgage foreclosures during the de-
pression. Home Building & Loan Association v. Blaisdell, 290 U.S.
398 (1934).

The Supreme Court rejected the contention that this statute violated
the constitutional guarantee prohibiting the impairment of obliga-
tions. Thus, the State legislature effectively, and within the constitu-
tional ambit, modified the remedies available in cases involving Fed-
eral constitutional rights.

The Voting Rights Act of 1965 contains a moratorium prohibiting
the States from implementing new voter regulations, either by statute
or constitutional amendment, until they can be examined by Federal
authorities. South Carolina's claim that this was not appropriate leg-
islation within the meaning of the enforcement clause of the
13th amendment was rejected by the Court :

This may have been an uncommon exercise of Congressional power, as South
Carolina contends, but the Court has recognized that exceptional conditions can
justify legislative measures not otherwise appropriate (South Carolina v.
Katzenbach, 383 U.S. 301, 334 (1966) ).

The situation presented by the Moratorium Act is analogous. Since
Congress is presently considering a permanent solution to the busing
problem, one that permits reopening of existing busing orders, it may
well deem it appropriate to withhold the effective date of new busing
orders that may exceed the requirements of the permanent bill. Other-
wise, elaborate busing plans could be imposed by the Federal courts
only to be subject to a reopening after the permanent legislation is
adopted.

The Moratorium Act is intended merely as a first step in dealing
with the immediate problem of busing. It is predicated upon congres-
sional enactment of a subsequent, comprehensive scheme to deal with
equal educational opportunity. We believe that the proposed Equal
Educational Opportunities Act fulfills that need and will satisfac-
torily establish a unifom, national standard for school desegregation
based on present constitutional standards. While Secretary Richard-
son will speak to that part of the proposal intended to concentrate
resources for compensatory education, I wish to comment briefly on the
provisions dealing with the right to an equal educational opportunity
and the remedies provided for achieving that right.

The act prohibits any State from denying, by taking any one of six
prohibited actions, any individual an equal educational opportunity
on account of his race, color, or national origin. These prohibitions in-
clude deliberate segregation of students by race and similar actions
already prohibited by the Supreme Court as denying equal protection.
In some instances, notably the failure by an educational agency to take
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appropriate action to overcome language barriers, the act goes beyond
what is now required by the 14th amendment.

To implement the right to an equal educational opportunity, every
court. agency, or department of the United States must adhere to
the priority list of remedies as specified in the act. These remedies
are subject to certain transportation limits. For students in grades
six and lower, no remedy can be imposed that results in an increase
in transportation. For students in grades seven and higher no increased
busing can be ordered unless it is demonstrated by clear and convincing
evidence that no other remedy set forth in the act will be adequate.

As drafted, these provisions fall within the current constitutional
guidelines set forth by the Supreme Court. Since the act embraces
the substantive rights flowing from the guarantee of equal protection
and provides the remedies appropriate for enforcing these rights, the
constitutional unde "pinnings for this proposal, as in the ease of the
Moratorium Act, rf,sts on both section 5 of the 14th amendment and
Congress powers under articles I and III to deal with the jurisdiction
and remedies of Federal courts.

Since I have already discussed in some detail the scope of congres-
sional power arising under these constitutional provisions, I need add
only a few observations with respect to this particular act. To the
extent the act enlarges on rights flowing from equal protection. it
relies on the Supreme Court's opinion in Katzenbach v. Morgan en-
dorsing an expansive role of Congress under section 5.

The busing limitations are predicated not only on Congress' express
constitutional powers with respect to Federal courts. but are also
tailored to meet the criteria outlined by the Chief Justice in the
Swann case. There the appropriateness of busing as a remedy is tied
to such factors as the age of the students, and the possible impair-
ment of health and the educational process due to long-distance busing.
The determination by Congress of these factors will be given due
weight by the courts in line with previous decisions acknowledging
the superior factfinding abilities of Congress.

Filially, I wish to emphasize that one of the most significant fea-
tures of the President's program is that, although Congress has the
power to limit the jurisdiction of State courts as to Federal questions
Bowles v. Willingham, 321 U.S. 503, 511-12 (1944)neither of the
bills attempts to do so. Both acts apply only to courts, departments.
or agencies of the United States. thus leaving the State courts and
State agencies completely free to deal with any violations of the right
to education in a desegregated school system.

This aspect of the President's program meets conclusively au oft-
heard objection that by limiting some of the Federal courts' equitable
remedies. including busing, the bills may improperly dilute or deny
the constitutional right to education in a desegregated school system.
Even if one were to concede for the sake of argument that the bills
would deny the Federal courts the power to deal effectively with a
desegregation suita position hardly consistent with the terms of the
proposals the acts remain valid by virtue of the broad constitutional
authority vested in Congress to allocate the Nation's judicial' business
among the courts.

There is ample support for the proposition that the Constitution
does not require that any particular tribunal hear Federal question



cases. As noted earlier, until 1875 State courts were the general re-
positories of such jurisdiction. Also in Yakus, where jurisdiction over
certain cases had been removed from all State and Federal courts
except the Emergency Court of Appeals, the Supreme Court heldthat

. . . there is no constitutional requirement that . . . (testing the constitutional
validity of a regulation) be made in one tribunal rather than another. so long
as there is an opportunity to be heard and for judicial review which satisfies
the demands of due process (Yakus v. U.S. 321 U.S. 414, 444 (1944) See also
Lockerty v. Phillips, 319 U.S. 182, 188 (1943) ).

And just this past, term Justice Douglas stated for the Court :

Congress could, of course, have routed all Federal constitutional questions
through the state court systems, saving to this Court the final say when it came
to review of the State court judgments (Wisconsin v. Constantincau. 400 U.S.
433,437 (1971)).

Of course, neither the Moratorium Act nor the substantive legisla-
tion goes this far. They retain the jurisdiction of the Federal courts
to determine both the existence of any violation of the right to a
desegregated education and to afford remedies appropriate to rectify
the violation. The bills do affect the priority of remedies, but, if any
aggrieved party feels that he cannot get satisfactory relief in the
Federal courts, lie can pursue the matter in the State courts. The
availability of these forums cler rly precludes any argument that Co.i-
gress has recognized the right but cut off the remedy.

I might add a few words about the various constitutional amend-
ments that have been proposed on school busing. We are not support-
ing, at this time, any of these proposals. Primarily, this is true because
we believe that the President's proposals offer an adequate, speedy, and
constitutional solution of the busing dilemma. If these premises turn
out not to be true, we are free to reconsider the matter but in the
meantime we urge that Congress' consideration of the amendment
approach should not serve to delay action on the President's proposals.

In conclusion, it is our view that Congress has an important role to
play in meeting the challenge of providing a better education for the
schoolchildren of America. This education must be provided in a
desegregated school system setting and yet avoid the disruptive and
harmful effects of excessive busing. Congress can fulfill its role in
this important effort by enacting the two proposals submitted by the
President, The Student Transportation Moratorium Act of 1972, and
the Equal Educational Opportunities Act of 1972. These proposals fit
well within the scope of the power of Congress, as defined by the
courts, to define constitu.lonal rights and to establish appropriate
remedies to effectuate these rights. We are satisfied that, if such legis-
Iction is enacted, it will be upheld against constitutional attacks. As
Oliver Wendell Holmes once observed :

Great constitutional provisions must be administered with caution. Some play
must be allowed for the joints of the machine, and it must be remembered that.
legislature are ultimate guaradians of the liberties and welfare of the people
in quite as great a degree as the courts.

Thank you, Mr. Chairman.
Chairman CELLER. I want to commend you, Mr. ICleindienst, on a

very fine statement. Of course, that does not mean that I, personally,
agree with you but it was very well put together.



1148

The Brown decision outlawed segregation by race in the public
schools under the 14th amendment. Your statement says that you
and the administration agree with the Brown decision.

That decision meant the granting of constitutional right not to be
compelled to attend a segregated school. Since that time the Supreme
Court has held that the States must take positive steps to desegregate
now without further delay.

I ask this question : Can Congress, by statute, now delay the enjoy-
ment of these constitutional rights? Justice delayed, is justice denied.

Mr. KLEINDIENST. Mr. Chairman, I believe, with respect to the
limited application of the Student Transportation Moratorium Act,
it can, because this Moratorium Act does not ask the Congress to stop
the whole process of desegregation in schools that the States did
segregate by operation of law. All it does is say that from the date of
the enactment of this act until July 1, 1973, or the adoption of legisla-
tion, whichever is sooner, there shall be no additional court orders
with respect to one particular remedy in the whole problem of de-
segregation, and that is the remedy of busing. There shall be no in-
creased busing. That does not prevent courts from entering appropri-
ate orders, seeking as they have done since Brown I, to continue the
process of desegregation in our schools.

I think that there has been great confusion, Mr. Chairman, because
the Moratorium Act has been characterized by some as meaning that
we are stopping the whole process of desegregation in our schools. It
does not mean that. It merely means that until July 1, 1973, one par-
ticular remedy, and that is the remedy of transportation, shall not be
used or be increased by an order of a Federal court until the Congress
deals with this problem.

Chairman CELLER. That is what I am trying to say, that the busing
was used to desegregate or to integrate, and that under the Brown
decision such assignments were to implement constitutional rights.

Now, how can Congress exercise power over the courts to delay
or postpone enjoyment of a constitutional right?

Mr. KLEINDIENST. There is no effort here to deny the constitutional
right that was given in Brown I and the subsequent cases. Indeed, the
Supreme Court addressed itself to the question of busincr in the Swann
case. It said, I believe, that there is no absolute right to busing but
that busing may be one of the tools, one of the remedies, one of the
techniques, one of the arrows in your quiver that you can put to your
bow as a means by which to desegregate our schools.

I believe that just as a court can issue a temporary restraining order
to give it the time to determine the outcome of a case, so the Congress
can pass a law and say, with respect to this one particular aspect of the
matter, we are going to just call a halt in order to give us time to exer-
cise our expertise arid. our wisdom to conduct committee hearings and,
based on the evidence that would be adduced, to come up with a na-
tional formula, a national standard, a course of action similar, let us
say, to what occurred in the adoption of the National Labor Relations
Acts in 1935 and 1936, that laid to rest the chaos that existed with re-
spect to the rights of working people to engage in concerted activities
and collective bargaining and strikes.

Here you are saying, we are going to give ourselves a year in order
to come up with a national standr:d that would apply in Alabama,
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Massachusetts, California and Illinois and, according to the proposal
of the President of the United States, a solution that contemplates the
use of busing. The substantive legislation of the President of the
United States, among other things, contemplates, as a remedy, the use
of busing.

Chairman CELLER. Now, as to blsing, let us see what the Supreme
Court said in that regard and you make much of this. I am reading
from the Board of Education v. Swann.

Bus transportation has long been an integral part of all public educational
systems, and it is unlikely that a truly effective remedy could be devised without
continued reliance upon it. Board of Education v. Swann.

What is your comment on that?
Mr. KLEINDIENST. My comment is this, Mr. Chairman : I think, as my

principal remarks illustrate, busing is an equitable remedy of the Fed-
eral courts, the lower courts. I think you would agree with me that the
Congress could pass a law in which it could abolish all Federal courts
except the Supreme Court. If you did that, then you would have no
forum in the Federal judiciary. You would have to go to the Supreme
Court in the first instance.

The Congress has this right, and the Supreme Court, by Chief Jus-
tice Burger, significantly said this as part of his opinion in the Swann
case:

An objection to transportation of students may have validity when the time or
distance of travel is so great as to either risk the health of the children or
significantly impinge on the educational process. District courts must weigh
the soundness of any transportation in light of what is said in subdivisions (1),
(2), and (3) above. It hardly needs stating that the limits on time of travel
will vary with many factors but probably with none m :e than the age of the
students. The reconciliation of competing values in a desegregation ease is, of
course, a difficult task with many sensitive facets but fundamente,ly no more
so than remedial measures courts of equity have traditionally emplc.rekl.

What the Chief Justice of the United States is really saying is that
the Congress of the United States ought to address itself to the ad-
mittedly troublesome problem of the limits, if any, that should lie im-
posed upon this remedy of busing. They should examine into whether
excessive, complete, unabrogated busing does have an impact on a child
6 or 7 years of age. Can excessive busing under some circumstances
impair the health of a child ?

And that is all the President of the United States is asking the Con-
gress to do; that is, to lay down a guideline that wool be binding upon
the 100 Federal district jitc1;es in this sensitive area.

Chairman CELLER. I am happy that you embrace the words of Chief
Justice Burger. In that cminection, let me call your attention to the
following: This administration has tried to delay desegregation before.
This is not the first time. Three years ago in 1969, the Government
sought to delay the implementation of desegregation in Mississippi
schools so that so-called, new indeptli studies could be made. In 1969
efforts of HEW to postpone or delay desegregation was denied and
brought forth from the Supreme Court these words :

The question presented is one of paramount importance, involving as it does
denial of fundamental rights of many thousands of school children who are
presently attending Mississippi schools under segregated conditions contrary
to the applicable decisions of this Court. Against this background the Court of
Appeals should have denied all motions for additional time because continued
operation of segregated schools under a stafalard of allowing "all deliberate



speed" for desegregation is no longer constitutionally permissible. Under explicit
holdings of this Court the obligation of every school district is to terminate dual
school systems at once and to operate now and hereafter only unitary schools
(Alexander v, Holmes County Board of Education, 396 U.S. 19, 1283 (1969).)

Mr. ICtxxxinENsr. I fully endorse and adopt that statement and
accept it as the law of the United States and nothing contained
therein, I respectfully submit, Mr. Chairman, is inconsistent with the
proposals made by the President of the United States. He does not
propose either in his substantive legislation or in the student Trans-
portation Moratorium Act to stop the courts, the Federal courts of
the United States, from dealing with the problem of segregation in
our schools. All he is saying is that with respect to one remedy that is
available to the courts, the remedy of busing, there will be no new bus-
ing orders for a year until the Congress of the United States deals
with this sensitive problem.

Chairman CELLER. What remedies would be available other than
busingwhat remedies would be available to desegregate?

Mr. KLEINDIENST. Mr. Chairman, there are all kinds of remedies
that are available.

Chairman CELLED. For example?
Mr. KixaNninNer. The construction of new schools, the allocation

of students within a school district where no additional busing is re-
quired, the reassignment of students in de jure school situations. Indeed
in many situations you world have less busing than you would now
pursuant to a formal order of the court. The Rwann case really was the
first case that began to deal with this whole problem of busing and
the reason why it came up, and I believe the reason why it is the
troublesome issue that it is in the United States is that in interpreting
the thrust of the Swann case, various Federal district judges have given
it different interpretations. One judge would say that Swann means
that we are going to have excessive busing to 'bring about a racial
balance. Another Judge said we are not going to have racial balance
but we have to, if necessary, have extensive busing.

Another judge said no busing is necessary or required, that you
can do it another way. Other judges have said that, in order to imple-
ment and effectuate Swann, we are going to cut across traditional
school lines, county lines, and political subdivision lines.

When you are a citizen of one State and you are subject to one order
and you hear that a judge does something else in another case with
respect to this matter, I think you have a right to ask questions whether
or not it is time for the Congress

Chairman CELLER. Isn't that the situation in all types of litigation ?,
In antitrust cases you may have differing decisions in different sections
of the county. That is our judicial system. The Supreme Court makes
tho final decision.

Mr. KLEINDIENST. I think what is happening here, as a result of
the fact that the Congress has avoided this problem, is that some 400
Federal district judges are doing the legislating and that was not con-
templated by our Constitution. The courts are there to enforce and
effectuate the laws of the Congress and ultimately to determine whether
those laws are constitutional. I do not think it was contemplated to
have 400 legislators appointed by the Presidents of the United States
with the advice of the Senate who call themselves Federal judges. That



is the reason why the National Labor Relations Act had a great impact
on the solution to a very serious social problem in the United States. It
created a standard.

Chairman CELLER. You don't give an answer to the question as to
whether or not you agree or do not agree with the pending resolution,
House Joint Resolution 020, providing for a constitutional amend-
ment for which there is a discharge petition on the Speaker's desk. Do
you still insist on refusing to give your opinion on that ?

Mr. ICLEirimEssr. Yes, sir; I do.
Chairman CELLER. Why do you do that? Suppose that discharge pe-

tition obtains the requisite number of signatures? We have no such
luxury in delaying a decision on that. The Members of the House are
confronted with a very serious situation here and we are asking for the
advice of the administration. Why shouldn't we get that advice as to
whether the administration approves or disapproves the proposed
constitutional amendment?

Mr. KLEINDIENST. I think in my remarks this morning, Mr. Chair-
man, I have indicated that the preferable approach to the solution of
this problem from the standpoint of the executive branch is something
short of a constitutional amendment and that is the enactment, by the
Congress of the United States, of substantive legislation that will give
a national standard for providing a solution to this problem all over
the United States.

Chairman CELLER. I understand what you are saying but I again
repeat, we have not the luxury of delay here. We are confronted with
a discharge petition now with over 150 signatures and we would
like to get an option from the administration on that proposed
amendment.

Mr. KLEINDIENST. We have given it, Mr. Chairman. We do think
you have the luxury of delay for a reasonable period of time to address
yourselves to legislation. The moratorium proposal is a proper func-
tion of the Congress of the United States to provide the time needed
for thoughtful consideration of a national standard with respect to
education.

Chairman CELLER. Do I understand by inference that one can say
that the President approves the constitutional amendment but, because
of the length of time it would take for ratification, that lie does not
wish to have it processed now ?

Mr. KLEINDIENST. Well, I think lie feels, as I interpret his state-
ment's and the message that he sent to the Congress on March 17, this
conviction : Something less than a constitutional amendment can be
the solution to this problem, that is to say. the act of the Congress of
the United States and that is something that you can do now. A con-
stitutional amendment is something that realistically could not be
brought to bear on this problem for several years, until the legislators
of the rz,kisiisite number of States adopted it. I think that, Mr. Chair-
man, the Congress can indulge itself in the luxury of time here if it
would address itself to this problem and come up with a legislative
solution that would guarantee, No. 1. that you would never again have
a dual school system by operation of law ; No. 2, that yon would not
have students assigned to schools based upon race, color, or creed, and,
No. 3, that remedies would be provided by the Congress that would
have a uniform application throughout this Nation so that we can

so.-449-72pt 2-36
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get on with the business of providing equal educational opportunities
to our children and eliminate the scourge of racism and racial segrega-
tion. This is a great challenge to the Congress to deal with this problem.

Chairman CELLER. By the way, when I referred to the constitutional'
amendment I was referring to House Joint Resolution 620. You stated,
I believe. that both administration proposals applied only to courts,
departments, or agencies of the United States, thus leaving the State
courts and State agencies completely free to deal with any violations
of the right to education in a desegregated school system. But could
not a case instituted. in a State court be removed to a Federal court
by the defendant school board ?

Mr. KLEINDIENST. Mr. Chairman, I will have to beg your indulgence.
You made a statement with respect to House Joint Resolution 620 and
I did not get the import of your last remark andI apologize.

Chairman CELLER. My last statement was with reference to your
statement: "Both acts apply to courts, bepartments, and agencies of
the United States, thus leaving the State courts and State agencies
completely free to deal with any violations of the rights to education
in a desegregated school system."

Now, a case brought in a State court can be removed to the Federal
court inasmuch as deprivation of civil rights is involved.

Mr. KLEINDIENST. It may but what I was intending to point out
there, Mr. Chairman

Chairman CELLER. If that be the case, what remedy would in fact
be available?

Mr. KLEINDIENST. What I was trying to point out is that in the event
the moratorium bill was passed, during its effective period, a person
would still have available to him a State court to assert any Federal
right in this area. If you are talking about the removal statute, I do
not know if it has been touched upon by this legislation. I am consult-
ing NN ith my colleagues, Mr. Chairman. Just one minute, please.

We have a doubt in our minds with respect to the answer to that
question, Mr. Chairman, and therefore I would like to submit an addi-
tional statement on it. We are uncertain.

Chairman CELLER. Before you do, let counsel read from one Federal
removal statute; it might help you.

Mr. ZELENKO. For example, section 1443 reads :
Any of the following civil actions or criminal prosecutions commenced in

state court may be removed by the defendant to District Court of the United
States for the district and diversion embracing the place wherein it is pending

(2) For any act under color of authority derived from any law providing
equal rights, or for refusing to do any act on the ground that it would be incon-
sistent with such law.

Mr. KLEINDIENST. I think, Mr. Zelenko, you probably have touched
an aspect of this thing that we had not considered and that is that a
defendant, a school board, could remove it to Federal court and then
if the moratorium was in effect, !;i would not be able; noI have to
be careful about thathe could not get an additional busing remedy
during the existence of 4-he merator I, on.

Chairman CELLER. That is a vel: serious situation and I would like
you to give us the answer on it.

Mr. KLEINDIENST. I think we should, Mr. Chairman, and I think Mr.
Zelenko has aided us in pointing t. att out.



Chairman CELLER. Mr. Hungate.
Mr. HUNOATE. Thank you, Mr. Chairman.
We are glad to have you here, Mr. Kleindienst. I wondc r if you could

tell us some of the recognized constitutional authorities around the
country who support the President's proposals, suggesting they are
constitutional. Would it be possible to submit the names of authori-
ties with such a view to aid the committee in weighing this matter?

"Sir. ICLEINntswer. We are here submitting authorities to substantiate
the view of the executive department. We are advocates for a cause.
As lawyers we sincerely believe that the constitutional power exists and
I do not know, Mr. Hungate, if I would want to go out and seek argu-
ments from other experts who oppose our point of view.

Mr. HIINGATE. No, I did not mean those opposing it. I meant if there
were other recognized scholars who concurred in your view, it might be
helpful.

Mr. KLEINDIENST. We consulted many, Mr. Hungate, and as a result
of our consultation with many constitutional experts in and out of the
Government, we have distilled it down to the presentation that I made
for you today, so that I can just say to you that is not just the think-
ing of the Department of Justice and lawyers in it. This has been par-
ticipated in by lawyers throughout the Government and also very
distinguished constitutional lawyers outside of the Government.

Mr. Husom. All I am suggesting is that it might strengthen the
case perhaps if we had the names of three or four of these constitu-
tional authoritiesif they would submit letters to weigh in the balance
of opinions of the scholars that keep rolling in here.

Mr. KLEINDIENST. We would endeavor to do that. I cannot guarantee
that they would be willing to do that publicly but we will endeavor to
do that.

Mr. LtTE. I undk.rstand that. I would say not all of the com-
mittee, perhaps, regard court packing as a great mistake. The analogy
with President Roosevelt's attempt to increase the size of the Court
reveals that. it is not necessarily a liberal or conservative attitude. He
was recognized as liberal and tried to increase the court. There are
thosc, who feel if nine Supreme Court Justices are good, perhaps 15
could be better.

Mr. Attorney General, are there not lawsuits now pending brought
by the Justice, Department that, if successful, would result in con-
solidation of school districts and increased busing?

Mr. KLErNmENsT. There are no suits brought by the Department of
Justice that would look to consolidation of school districts. There are
suit s before Federal district judges which have been brought by private
parties.

Let us take the Richmond case. We were not a party in the Richmond
case.

Mr. ITyscATE. Perhaps I misunderstand the case but there is a case
in Missouri involving Berkeley, Kinloch, and Ferguson Counties that
I had imderstood was brought by the Justice Department to combine
three basically white communities with a basically black community
and accomplish more integration. It would seem to me busing would
necrssarily be increased in that case.

Mr. KLEINDIENST. I do not know if we are a party or not, Mr.
Hungate.
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Mr. 1-IUNCA'rE. Could that be checked and would you please advise
the committee ?

Mr. KLEINDIENST. 'What was the name of the case ?
Mr. HUNGATE. The case is in the Eastern District of Missouri,

St. Louis Federal Court and it involves the communities of Kinloch,
which is basically a black community, and Florissaat, Ferguson, and
Berkeley,

Mr. KLEINDIENST. If we are there. we would ask the Court to await
congressional action on tl e MoratOrium Act and further, upon the
passage of that, we would ask the Court to await the action of 'the
Congress with respect to the adoption of a national standard.

Mr. HuNGATE. If such consolidation would result in increased busing
and if there is no desire to increase busing, would it not be within the
discretion of the department to dismiss the suit if they brought it?

Mr. Kr.mxinExsT. I do not think we would do that,.
Mr. HUNGATE. You do not think you would dismiss it?
Mr. KLEINDIENST. The question is not whether you increase or de-

crease busing in every case. The question is one of a priority for the
use of remedies.

Mr. HUNGATE. Pardon me. You are not necessarily opposed to in-
creased busing in every case?

Mr. KLEINDIENST. No, all we want to do is to have every Federal dis-
trict judge apply a list of remedies on a priority basis in order to
achieve two things: First, quality education and, second, the elimi-
nation of segregation in our schools. The last remedy is busing. If you
cannot accomplish those objectives without busing, then you use it.
I can see hypothetically in some cases you might have more busing and
you might have less. The significant thing is that with respect to the
use of busing, it would be _pursuant to a standard that would apply
equally all over the United States.

Mr. HuNo,vrii. I think in some part of your statement we were talk-
ing about children in the sixth grade and below, where no increased
buF,:ng would be permitted.

Now, in some cases would it not be possible in unforeseen circum-
stances, perhaps unrelated to race or quality of education, that would
require some increase in busing? For example, a 10-percent increase
might be desirable ?

Mr. KLEINDIENST. Under this bill it would prohibit such increased
busing and it seems to me that is an aspect of this proposed legislation
that the Congress would have to address its attention to, but the way
it is now written, it would prohibit, after the substantive legislation
was passed, increased busing of those who are in the sixth grade or
below.

Mr. Hum:um If I understood you previously, the busing is but one
tool for the improvement of quality education.

Mr. KLEINDIENST. Yes, sir.
Mr. HUNGATE. In some circumstances it might be that increased bus-

ing would be the tool you would need to use to increase quality of
education.

Mr. KLEINDIENST. I would like to add one footnote. The substantive
legislation provides that a State, let's say the State of Missouri, could
pass legislation with respect to, let us say, students in the first six
grades. They would have increased busing. So it does not prohibit any



increased busing. All it says is that a Federal district judge shall not
in his order increase busing over that which existed for those who are
in the first six grades.

Mr. HuxaATE. A Federal judge would not be permitted to do that,
is that right?

Mr. KLEINDIENST. The way this bill is written; yes, sir.
Mr. HuxaATE. Let me ask, Mr. Attorney General, would you think

there is a distinction between Brown I and Brown II, as they are
referred to, in courts applying rules to effect desegregation as opposed
to rules and orders to effect integration ?

Mr. KLEINDIENST. Your fundamental law was announced in Brown
I and in every case that has been decided since Brown I the Supreme
Court has either further interpreted Brown or laid down requirements
and mandates by which the States are compelled to get on with the
business of desegregating schools, so there is no basic conflict between
the two.

iThe fundamental proposition is stated in Brown I.
Mr. HUNCATE. Don't you believe that it is possible for courts to

issue orders to accomplish desegregation without issuing orders to
avomplish integration?

Mr. KLEINDIENST. That is true,
Mr. HUNCATE. Do you find the distinction in the opinions between

de facto and de jure segregation ? In some cases schools have complied
with elimination of de jure segregation whereas they have not gone
so far as to eliminate de facto segregation.

Mr. KLEINDIENST. I think that the principle is pretty much stated
by the Supreme Court in the Swann case that racial balance is not re-
quired by the Constitution. There is no percentage factor required.
You don't have to have a 50-50 or 60-40 or 45-35 allocation.

I think some Federal district judges have misinterpreted Swann and
seem to be looking for results that do come up with a mathematical
formula. and the Supreme Court has said that is not required.

Mr. HUNGATE. As I understand it, your suggestion is that the Con-
gress has power under article I or article TTI to withdraw part of the
jurisdiction previously extended to the Federal con rts.

Mr. KLETNDIENST. They have. they have the !Amer to abolish
inferior Federal courts. then it seems to me they have the power to
determine the remedies that the courts can apply. 'Ind 'aed, the Congress
in the past has enacted legislation. such as the Norris-LaGuardia Act,
which said that a Federal district court shall not i sue a restraining
order in labor disputes.

Mr. HuNciATE. How would you deal with the analogy that although
a State may in some cases decline to issue a corporate charter it may not
impose unconstituional conditions in granting the charter?

Mr. KLEINDIENST. I am not sure of the analogy.
Mr. HuxcATE. The analogy is that, while you may abolish a court.

does that necessarily mean you can create a court and strip it of
powers to remedy a constitutional deprivation?

Mr. KLEINDIENST. No; I do not think you can create a court nor can
Congress pass a law and give an unconstitutional jurisdiction to a
co,irt. That would yiolste the Constitution.

Mr. HITNGATE. Would it be unconstitutional to take away the courts'
jurisdiction as to public school cases?
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Mr. KLEINDIENST. I do not think it would.
I do not think that would ever happen but I do not think it would

be unconstitutional. I think the Congress has the power to carve out
anything it wishes with regard to the jurisdiction of the inferior courts.
But it cannot tell an inferior court what it must decide by a congres-
sional enactment which is contrary to the Constitution.

Mr. HVNGATE. Perhaps this analogy is not apt, either, but I am
thinking of the Dartmouth College case which, of course, dealt with
the contract clause. It. was held that once a contract was granted, the
Supreme Court likened the charters of private corporations to con-
tracts. State legislatures could not constitutionally impair its provi-
sions.

Mr. KLEINDIENST. Only the Supreme Court can determine the con-
stitutionality of an act. The Supreme Court long ago held that the
Congress cannot determine an act unconstitutional. Your final arbiter,
of course, is the Supreme Court of the United States.

Mr. HUNGATE. Thank you.
Chairman CELLER. Mr. Mikva.
Mr. HUNGATE. I am sorry. I have a citation on the Missouri case to

which I referred, United States v. State of imouri, et al., Civil Action
No. 716555C, September 3, 1971. I would appreciate it if you would
check that.

Mr. MIRVA. Mr. Attorney Genera], I did not share the experience
that you and Mr. Hungate had of going to the same law school so you
will have to back up a little bit with me.

You based a lot of your statements on the capacity of Congress to
either strip down or strip out the inferior Federal courts and on that
there has been no argument.

We skipped through that but I am afraid that presents more con-
fusion than help in terms of this dispute and I have seen several pro-
posals wandering around the legislative chamber which seem to revolve
on the supposition that Congress has the power to take away the
capacity of the judicial branch to fashion a remedy for a violation
of a constitutional right. That is not your position, is it?

Mr. KLE1NDIENST. Well. it is not our position that the Federal
judiciary as it is now constituted does not have the power to implement
a remedy. It does have that power right now.

Mr. MIKVA. Let me ask my question and maybe you can answer it.
Is there anything in this proposal, H.R. 13916, which would deny the
TT.S. Supreme Courtor which seeks to deny the U.S. Supreme
Court the power to impose an order requiring busing?

Mr. KLEINDIENST. No; in our opinion there is nothing in H.R. 13916
that contravenes Swann and the eases that preceded it.,

Mr. MircvA. I will get to that in a moment and I am not trying to
spar. I am trying to get an answer.

If we were to pass H.R. 13916 and the U.S. Supreme Court were to
get a casewhether through the Federal courts or through the State
court systemin which it decided that the only way that the Federal
constitutional right could be implemented was through busing, is there
anything in H.R. 13916 which would restrict the power of the U.S.
Supreme- Court to order such busing immediately?

Mr. KLEINDIENST. The only restriction, Mr. Mikva, would be that
the Court would have to satisfy itself that the busing order thatwas
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issued by the Federal district court was pursuant to the terms and con-
ditions of this legislation.

Mr. MIKVA. You missed my point.
H.R. 13916 is the Moratorium Act.
Mr. KLEINDIENST. I am sorry.
Mr. Mrxvn. I did not mean to confuse you.
It says that "During the period beginning with the day after the date

of enactment of this Act and ending with July 1. 1973 . . . the imple-
mentation of any order of a court of the United States entered during
such period shall be stayed . . ."

Mr. KLEINDIENST. In my opinion this would prevent the Supreme
Court from issuing a new busing order until July 1, 1973, if this bill
were passed today.

Mr. Mum. That has nothing to do with the congressional power
to des-,roy courts, right?

Mr. KLEINDIENST. I agree.
Mr. MIKVA. What is that authority based on ?
Mr. KLEINDIENST. In our opinion, that is based upon the power of the

Congress of the United States to declare that we are going to have a
moratorium on this question until we have had a chalice to look at it
and to legislate about it, and, in our opinion, the Supreme Court would
say that, since the moratorium has been passed, we are not going to
enter such an order until July 1,1973.

Mr. MmvA. At least we are now getting down to cases.
Mr. KLEINDIENST. I misunderstood what you were talking about

there, Mr. Mikva.
It was my fault.
Mr. MniyA. On what is that power based?
Mr. KLEINDIENST., That power is based on the power of the Congress

with respect to the jurisdiction of the Federal courts.
Mr. Mniv.I. Do we have any power to restrict the jurisdiction of

the U.S. Supreme Court?
Where is that power?
Mr. KLEINDIENST. The appellate jurisdiction. If we deprived the

Federal district courts and courts of appeal of jurisdiction in a matter
like this I do not know how the issue would come up like this.

Mr. MnivA. Bring it up in the State court and there is nothing we
can do to take away the Supreme Court appellate power in que4ion
involving the Constitution arising from cases in the State courts.

Mr. KLEINDIENST. I think that is a good point and that is one aspect
of the matter we had not considered on that basis.

Mr. MncvA. It is the root of the problem because, basically. what you
are telling us and the President is telling us is that we think some of
the lower-court decisions are wrong.

Mr. JCL:axon:vs-v. I do not like to use the word "wrong."
Mr. MI kvA. We]). inappropriate, insufficient, unwise, any adjective

you want but some of the lower-court decisions are not in the best in-
terest, of the objective we all agree on. Well, the way that is normally
I mulled is by the highest court in the land correcting its inferior
courts. I do not understand what we are doing here that is going to
change the price of bananas, if you will pardon my using the vernacu-
lar. Let us take the Richmond case; if the Richnzonds case order is
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right and the Supreme Court of the, United States affirms that order, is
there anything in II.R. 13916 which would change that?

Mr. Ki.mxinExs.r. I do not believe that the Moratorium Act would
apply to the Richmond case.

Mr. MrkvA. Or a new Richmond case.
Mr. Kt IENDIENST. I am not going to make a comment here as to this,

whether something is right or wrong.
Mr. MuivA. Those are bad words.
Mr. KLEINDIENST. When any Federal district judge issues an order

that meets the requirements of the Supreme Court and Constitution.
it is right. What we are dealing with here is an attempt to have the
Congress come up with a formula that is going to have national uni-
formity. It is no more right or wrong than a particular Federal dis-
trict judge constitutionally speaking. All it is is thr legislative function
of providing a uniform national standard for application.

Mr. MixvA. Here is where my different law school education creates
a problem for me. I refer to page 3, of H.R. 13916, section 3(a) "dur-
ing the period," and that is commencing with the day of enactment of
this act "implementation of any order of a court of the United States
entered during such period shall be stayed."

When I read "of a court of the United States," the Supreme Court
is a court of the Tr n te d States and it seems to me that we are telling
the Supreme Court of the United States, notwithstanding the powers
you thought you were given under article III, you are not to exercise
those powers in a constitutional case. Where am I misreading that
language ?

Mr. KLEINDIENST. We have two comments to make with respect to
that.

First of all. section 3(a) of the moratorium bill merely is a require-
inent by this Congress that there be a stay, not that you do not do it,
but that you stay doing it until July 1,1973.

And then our basic authority is article III of the Constitution which
says, "In all the other Cases before-mentioned, the Supreme Court
shall have appellate Jurisdiction, both as to Law and Fact, with such
Exceptions and under such Regulations as the Congress shall make."

So both the wording of the moratorium act, which is merely a stay
and does not deprive it of a power on the one hand, and then also
Congress saying to inferior courts and appellate courts, that you are
not going to do this.

Mr. MiKv.A. You have lost me again, Mr. Attorney General, and I
am sure you did not mean to.

Let us get back to the basic premise I was trying to establish. You
are not suggesting that we in any way, have the right to tell the Su-
preme Court of the United Stites not to implement a constitutional
right or to uphold it?

Mr. KLEINDIENST. We are saying that the Congress has the right to
require that the Supreme Court stay for a reasonable period of time
an order with respect to an area in which the Congress is legislating.

Mr. MiKvA. Can you give me one case to support that?
Mr. KLEINDIENST. We are talking about an equitable remedy here.
Mr. Mixon. We are talking about the Supreme Court of the United

States. not any inferior court.
Mr. KLEINDIENST. We are talking about a fundamental constitu-

tional right; I would say you are right. If you are talking about
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whether the Congress has the power to ask the Supreme Court to stay
the use of a remedy as compared to a right, and that is the equitable
remedy of busing, I would say it does.

Chairman CELLER. What is the basis of that statement, Mr.
Kleindienst ?

Mr. KLEINDIENST. The basis of that would be article III of the Con-
stitution and section 5.

Chairman CELLER. Read article III.
Mr. KLEINDIENST. "In all other cases before mentioned"
Chairman CELLER. Read Section 1, "The judicial power of the

'United States, shall be vested in one Supreme Court . .

Mr. KLEINDIENST. And inferior courts and also section 5 of the 14th
amendment where the rights conferred in the 14th amendment "shall
be those as prescribed by the Congress." Fundamental constitutional
rights. I believe you are right.

Mr. MIKVA. The question is, does Brown deal with constitutional
rights?

Mr. KLEINDIENST. Yes.
Mr. MIKVA. You are saying that it does not.
Mr. KLEIYDIENST. It does.
Mr. MIKVA. Can you cite me one caseagain I am not intending to

chide or debateis there any case which suggests that the Congress of
the United States has the capacity to interfere with the Supreme
Court's power to effectuate any right under the Constitution of the
United States?

Mr. KLEINDIENST. With respect to a particular remedy, I believe it
does.

Mr. MIKvA. What case?
Mr. KLEINDIENST. Well, it is the conclusions drawn from the cases I

have cited here today.
Mr. MIKVA. I went through Glidden. and. of course, that dealt with

the capacity of an inferior court. All of the other cases you citethere
is no argument about thatdeal with congressional power to abolish
all of the Federal courts save one. I might even concede to you that we
might restrict the jurisdiction of all of the Federal courts, save one,
and we might impose on them a nonarbitrary jurisdictional limitation.
But I know of no,case and no provision of the Constitution that em-
powers the Congress to alter or diminish the power of the Supreme
Court of the United States to exercise jurisdiction over matters affect-
ing the Constitution of the Ux ited States.

"Alr. POFF. Mr. Chairman, would my distii4'.1-,:Fhed colleague yield?
Mr. MIKVA. I will be glad to yield.
Mr. Pork. I asked you to yield simply to put a question. I confess

I do not know the answer to the question or even the precise relevancy
of it.

But, do you interpret the MeCardle case as being a case in point
negativing the implication in the question you _just put? As I recall,
that case went to the Supreme Court and the Supreme Court found
that Congress indeed had the power.

Mr. MIKVA. I do not think so. I think all that case dealt with again
was the question of our capacity to affect the High Court's appellate
jurisdiction, not its power to implement a constitutional right. If we
strip all of the points away, that decision only restricted one method
of obtaining Supreme Court review, other avenues were still open.
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Mr. Porr. I will agree with the gentleman that one cannot deny
that Congress does not have the power to abridge constitutional rights.
We are, however, now talking about remedies for violations of those
rights.

Mr. MIRVA. I do not think we could conclude that on the basis of the
McCardle casethat is really what I think this entire argument is
about.

Mr. KLEINDIENST. I think the best illustration I could give would be
the passage by Congress of the Norris-LaGuardia Act, with the re-
quirement that no Federal court "shall issue a restraining order in a
labor dispute." Prior to that time I guess, under the due process clause,
the court would have had a right to issue a restraining order. But Con-
gress said no, this is a remedy, it is not going to be available to you,
,ind the Supreme Court upheld the constitutionality of this.

MuivA. That was going to be my next question.
Before we pass any constitutional amendments such as the one that

is being considered by this committee and by the Congress as a whole,
what is the constitutional right that is in conflict with the rights set
forth in Brown v. Board of Education? In other words, is there a
righta constitutional rightnot to take a bus?

Mr. KLEINDIENST. I do not think in the remedial sense that is a con-
stitutional right.

Mr. Milivn. The reason I think the Norris-LaGuardia Act is not a
good analogy is that there the Congress found there was a constitu-
tional right being jeopardized by Federal court action, that is, the
right to speech, the first amendment.

Chairman CELLER. The Norris-LaGuardia Act sought to redress
the constitutional right. Antistrike injunctions had endangered labor's
right, and Norris-LaGuardia sought to protect that right.

Mr. Po Lli. Mr. Chairman, if I may interrupt, I would like to read
from this committee's report on the Norris-LaGuardia Act. The re-
port said :

The purpose of the bill is to protect the rights of labor in the same manner
Congress intended when it enacted the Clayton Act, October 15, 1914, which
act. by reason of its construction and application by Federal courts, is inef-
fectual to accomplish the congressional intent.

What the report is saying is that in 1914 Congress thought that it
had taken away the statutory rights involved but the courts had not
interpreted the legislation that way. Thus, to make doubly clear that
Congress has limited the statutory right, Congress was acting again to
limit the remedy.

Mr. MixvA. That is why, with all due deference, I think the Nor-
ris-La Guardia Act rested on a different set of facts than this mora-
torium bill.

I have one last question. Putting nide all of the constitutional
problems which is like putting aside the world, but assuming some-
how we can reconcile our differences on all of those and I. frankly,
do not see how we could pass such a statute, but suppose we were all
persuaded th, t this was constitutional.

Now, let us talk about the wisdom of the moratorium. Do you
agree that the necessity for H.R. 13916 is bottomed on finding H.R.
13915, that is, the substantive amendment, to be sufficient?

Mr. KLEINDIENST. Or something substantially like H.R. 13915.



Mr. Mtriva. So that those of us who think H.R. 1391 is an attempt
to statutorily repeal some of the wisdom of Brown v. Board of Edu-
cation, must resist the moratorium bill?

Mr. KLEINDIENST'. I do not agree.
Mr. MinivA. But, those of us who disagree with the administration

bill, I appreciate that you would notwould notfind H.R. 13916
wise. In other words, H.R. 13915 has to offer as good a set of remedies
in effectuating the purposes of Brawny. Board of Education in order
for us to say the moratorium makes sense. Would you agree?

Mr. KLEINDIENST. In part, but if you read H.R. 13915, in section 201,
it specifically declares its prohibition which affirms Brown and subse-
quent decisions.

Section 401 and subsequent sections affirm Swann. So I think that
the wisdom of the substantive legislationand you will note that
the two are tied togetherone refers to the other.

Mr. MtKvA. That is what I was saying.
Mr. KLEINDIENST. We are not talking in a vacuum here. We are

talking about two things together.
This is a ro,,f,mmendation to the Congress of the United States by

the President, that the approach taken in the substantial legislation
is an adequate, reseasonable, viable solution to a very critical prob-
lem in the United States.

Mr. MIKvt. Thank you very much.
Mr. HuNo.vrE. Mr. Chairman, if I may follow that up with one

question.
Mr. Attorney General, in response to Mr. Mikva's question regard-

ing power of congress temporarily to suspend a remedy, why would
not your statement on the top of page 17, referring to the Blaisdell
case, be an answer to that?

Mr. KLEINDIENST. It would be in part, yes sir.
Chairman CELLER. Mr. McCulloch.
Mr. MCCULLOCH. No questions.
Chairman CELLER. Mr. Poff.
Mr. POFF. Thank you, Mr. Chairman...
The chairman feels that the legislation is unconstitutional. The De-

partment of Justice feels that the legislation is constitutional. I am
about to ask a question which the witness may choose not to answer
until he has had an opportunity to reflect.

In the Voting Rights Act Amendments of 1970 which contains a
statute reducing the voting age to 18, there was incorporated what can
be termed a "quick court test." How would the Justice Department
feel about adding a similar mechanism to the moratorium bill /

Mr. KLEINDIENST. We would have no objection to any means by
which the constitutionality of any proposal of the Department of
Justice could be resolved by the Supreme Court.

Mr. Porr. That mechanism as I recall
Mr. KLEINDIENST. I do not have to reflect on that. We have abso-

lutely no objection to any quick test of the constitutionality of any
proposal that we make.

Chairman CELLER. Would the ,crentleman yield?
Mr. Porr. Not at this point, Mr. Chairman. In a moment, however,

I will be prepared to yield. As I recall, that mechanism instructed the
Attorney General to bring a lawsuit to enforce the statute, and the



Attorney General in fact brought such a suit against Arizona and
Idaho and invoked the original jurisdiction of the Supreme Court,
and at the same time Oregon and Texas brought a lawsuit against the
Attorney General invoking again the original jurisdiction of the
Supreme Court.

The mechanism also provided that the question could be tested be-
fore a three-judge district court in accordance with title 28, section
2284. That section authorizes a direct appeal from the decision of the
three-judge, court to the Supreme Court.

Now, one thing that occurs to me in fashioning this remedy is the
difficulty of adapting the concept of a quick court test to the particular
provisions and context of the moratorium bill. But if it is possible to
do so, it would certainly put to rest promptly the dispute about the
constitutionality of the moratorium bill and would thereby enable the
Congress to act more expeditiously.

I would be glad to have any suggestion that you would like to make
along that line.

Mr. KLEINDIENST. We have no objection to any such procedure,
Congressman Poff.

Mr. POP. I will yield to the Chairman.
Chairman CELLER. It is my understanding that both of thkse bills

would be presented to the committee so we could consider them in
committee. Why it took the course of one bill going to the other com-
mittee is something I cannot understand.

Mr. PoFr. I am afraid I cannot help the chairman.
Chairman CELLER. We should have had both bills so we could intel-

ligently act on them.
Mr. POFF. I yield to Mr. Mikva.
Mr. MiKvA. I take it you are referring to the test of the constitution-

ality of this bill.
Mr. POFF. And this bill only at this point.
Mr. MixvA. I am still troubled. Are you assuming that it would he

a bill which would apply to all courts or just to those inferior courts?
Mr. PorF. I am assuming it would be a bill that this committee

would report.
Mr. MIKVA. Let me ask it specifically. Are you suggesting it could

be a bill which would seek to limit the power of the U.S. Supreme
Court to fashion a remedy?

Mr. POFF. I am not making that suggestion. and that suggestion is
not relevant to the suggestion that I am making. The suggestion I
am making is that whatever doubts there may be about constitutional-
ity can be and ought to be resolved expeditiously.

Chairman CELLER. How can that bewould you repeat it again ?
Mr. POFF. I have tried to illustrate that by reference to the device

used in the Voting Rights Act Amendments of 1970more to describe
what our purpose should be rather than what procedure we should
adopt. for there may be some objections to that procedure, but there
probably are acceptable alternatives, which is something I think we
might fruitfully explore.

Mr. ZELENKO. Mr. Chairman.
Mr. PoFF. I am glad to yield to counsel.
Mr. ZELENKO. In order to effectuate what Congressman Poff pro-

poses, why isn't the moratorium proposal attached to the substantive



bill? The result would be a moratorium on additional busing until and
unless the standards themselves were upheld as valid? Why does the
administration send the Congress two bills?

Mr. KLEINDIENST. I think, if I might venture an opinion on that,
Mr. Zelenko, it was in recognition of the fact of life that a bill this
complicated and with its national import, is one that requires some
time. I am talking about the substantive bill. The purpose of the
moratorium bill is to say that, while the Congress is engaged in that
process, there will be no new busing orders. To put it as a rider or as
a section of the substantive legislation would permit the continuation
of what the President of the United States would like to avoid and
that is, some Federal district judges issuing excessive busing orders
which, in the opinion of many, go 'way beyond the requirements of
Brown I and II, Alexander, Green and Swann. Then after you have
passed your substantive legislation, you could likewise put in it a
requirement for an expeditious, immediate determination as to its
constitutionality, but the President has asked the Congress to declare
a moratorium with respect to the use of a remedy, and only the remedy
of additional busing orders, until the Congress can address itself to
this problem.

Mr. ZELENKO. We do not need a moratorium after you pass the
substantive legislation.

Now, Mr. Poff has raised a question a draftsman would have to
answer furnishing a procedure for testing the moratorium, because it
is unclear who the government would sue to test it. However, it is
clear who the government would sue to test the standards of the sub-
stantive bills.

Mr. KLEINDIENST. I think Congress can figure out a way by which
we can get a Supreme Court test and we would be happy to assist the
Congress in arriving at such a formula.

Chairman CELLE1L Where would we be if, for example, the other
committee rejects the substantive bill and we are standing alone with
this moratorium ?

What would happen then?
Mr. KLEINDIENST. The moratorium would be in effect until July 1 or

until something was passed or until the Supreme Court said it was
unconstitutional.

Chairman CELLEE. What would it cover?
How effective would it be?
Mr. KLEINDIENST. I do not know quite how to answer that. It is my

belief that, if the moratorium is passed, because of the nature of this
problem, Congress will do something about it between now and July
1, 1973 and will find the means by which it could do it,

Chai rmaii CELLEE. I am sorry, Mr. Poff.
Mr. POPE. That is all right, Mr. Chairman.
I have other questions, but I find the hour is almost up. I will defer

to my colleagues.
Chairmannan CELLER. Mr. Hutchinson?
Mr. HuTeiiiNsow. Mr. Chairman, I want to state on the record that

I deeply appreciate the excellence of the statement made by the Acting
Attorney General. I generally agree with the thrust of it,.

I was particularly interested in the way that the Attorney General
handled footnote 10 of Katzenbaelt v. Morgan which suggests that



Congress could enlarge upon some constitutional rights provided in
the Fourteenth Amendment but could not limit them. It seems to me
that if Congress can expand some rights, it can certainly contract
those rightsat least insofar as they were expanded. Would you agree
with the proposition, put in those terms, if the legislature can expand
a right, it can contract it at least back to the point where it started'?

Mr. KLEINDIENST. Yes, I think, again if you are talking about
remedies, Mr. Hutchinson, it can. I do not believeand I think my
dialogue with Mr. Mikva illustrates thatthat the Congress could
pass a law that would deprive an individual in this country of a basic
constitutional right. We are not talking about that. I believe it can
restrict remedies that have been used with respect to the enforcement
of a right.

Mr. HUTCHINSON. Then you would not go as far as I 'would go and
say that under the fifth section of the 14th amendment, which
gives Congress power to enforce the provisions of the amendment.
Congress has the power to define the provisions of the amendment with
greater precision so that it might be more effectively enforced and that
the original drafters of the 14th amendment contemplated that
Congress would define what was equal protection of the laws and due
process of law and so on and that the Court would retain its traditional
position of interpreting the laws that Congress passed embodying the
more precise and clear national standard?

Mr. KLEINDIENST. Well, you interpret the laws Congress passes sub-
ject always to a test of their constitutionality.

Mr. HUTCHINSON. Yes; but the key phrase of the 14th amendment
is so broad, it is hard to say there is any definition at all. Certainly,
it was not the intentI hope it was not the intent of the writers of the
14th amendmentto grant the courts as broad a legislative power as
they have exercised. It seems to me that the only way to correct this
practice of judicial legislation is for Congress to assert its power to
define the 14th amendment. I am willing to accept your argument con-
cerning remedies. But I think I would go even further.

Chairman CELLED. Mr. McClory.
Mr. McCikay. Thank you, Mr. Chairman.
I am very impressed by the scholarly and enlightening statement

that you have presented here today. I am concerned about the practical
aspects of the problem that is confronting us.

You noted that there are limits on busing outlined in the Swann case.
I endorse those limits. It was my hope that the administration would
recommend some legislation which would, in my opinion, be more in
line with what the Court was implicitly telling the Congress in that
part of the opinion outlining the limitations on busing.

I anticipate that unless we do resolve this problem now it will con-
tinue. It will not abate. People are moving farther and farther from
the city. Thus, in order to accomplish dergregation, we experience
the demand to bus farther and farther. And so the question of the
health of the children, the distance involved, the time consumed, and
other aspects come into play as very legitimate questions, questions
that I believe we might answer with legislation.

I do not think that the moratorium bill is going to accomplish that.
Mr. KLEINDIENST. I agree with you, except for the fact that the sub-

stantive legislation, which is a companion piece to this, does deal with



those problems raised by the ,Swann case. Section 403 (a) and (b)
specifically deal with it as do the remedies set forth in section 402 and
that is why the two came together. One is a moratorium on additional
busing until Congress has an opportunity to enact something like H.R.
13915 which is the substantive legislation which deals with the very
problems raised by the Swann case.

Mr. MCCLORY. In reviewing H.R. 13915 in your statement, you men-
tion that the Congress is considering a permanent solution to the busing
problem"one that permits reopening of existing 'busing orders."

Mr. KLEINDIENST. Right. Section 406 of the substantive legislation
says that upon the application of any school agency, every desegrega-
tion order that exists in this country may be reopened to see to it that
it meets the standards set forth in this legislation. And that, it seems
to me, is the great remedying feature of this legislation. I do not think
that there is anybody in this country that can speak with more con-
vincing clarity and persuasion than the Congress of the United States,
as it has done so many times in the past, and say, that we have a na-
tional nroblem here, that there is a national standard that is going to
be met by everyone. If you are going to say that, then it seems to me
that you have got to permit the reopening of cases to come within that
standard. Some will require more and some will require less busing.

Mr. MCCLORY. Is it your opinion that the enactment of H.R. 13915
would provide a right then to reopen all of the desegregation cases that
have already been litigated, even those that have been decided by the
Supreme Court?

Mr. KLEINDIENST. And if reopened, with respect to many where
there is no busing, under this law there could be some busing.

Chairman CELLER. Will the gentleman yield?
Mr. MCCLORY. Would the right to reopen apply only to cases which

involve busing?
Mr. KLEINDIENST. No, sir.
Mr., MCCLORY. Are we talking about only busing cases or all de-

segregation cases?
Mr. KLEINDIENST. All desegregation cases, even where busing might

not even be an issue involved in it. You are going to have an oppor-
tunity for a school agency to come into a Federal district judge and
say, this order was entered into 12 years ago, Congress has laid down
a national standard and we want to reexamine this and apply the
remedies and priorities set forth in the national standards, and obtain'
a new order in this_particular case.

MCCLORY. So all desegregation cases that have been litigated
and in which there have been final decisions can be reopened?

Mr. KLEnimmir. Yes, sir and if they reopen them, the Court could
order, as a remedy, busing, where they had none before.

Mr. MCCLORY. There is only one other point that I want to clarify
and that is this : While the moratorium bill that you are recommend-,
mg would stay the' hand of the Federal courts in busing cases, it would
not do so in State court cases which, if a constitutional question were
involved, could be appealed from the highest court of the State to the
Supreme Court; is that correct?

MT. KLEINDIENST. Yes, sir.
Mr. MCCLORY. That is all I have. Thank you very much.
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Chairman CELLER. Let us assume that this substantive bill before the
other committee does not pass, the moratorium would only refer to
the future, not to the past, so that it could not apply to schoolchildren
who have already been bused.

Mr. KLEINDIENST. NO, Sit.
Chairman CELLER. It would only apply to future opportunities to

bus that might arise?
Mr. KLEINDIENST. Correct.
Chairman CELLER. Would it be possible therefore, that the 14th

amendment would apply in one case and not in anothercould we
thus split the 14th amendmentmake it inapplicable to future cases
and applicable only to past cases?

Mr. KLEINDIENST. You would split a fundamental constitutional
right. You would, until July 1, 1973, under your hypothetical case, Mr.
Chairman, say that a remedy could continue to be used in one case but
it would not be available in another.

Chairman CELLER. In other words, you could split the 14th amend-
ment as to remedies.

Mr. KLEINDIENST. As to remedies, yes, sir. In our opinion we say
that we can.

Chairman CELLER. May I ask you this question ? What is the pur-
pose of the finding set forth on pages 1, 2, and 3 of H.R. 13916?

Mr. KLEINDIENST. I believe there is a rational purpose for those
three sections and that is to provide for the Supreme Court, by con-
gressional finding, additional bases for the argument in favor of the
constitutionality of H.R. 13916. I am personally of the opinion that
the Congress would not have 'to make those findings to sustain the
constitutionality of the moratorium, but by making those findings. I
think it makes the argument all the more persuasive.

Chairman CELLER. Would you say if we passed the moratorium, those
findings would have the force and effect of law?

Mr. KLEINDIENST. No, I would not; no, sir.
Chairman CELLER. Finding No. 1 on page 1. line 7, refers to "Exten-

sive transportation." Can the Department of Justice furnish specific
information to document finding No. 1 ?

I supplement that by the following observation : Secretary Rich-
ardson made the following statement on March 27 to the House Com-
mittee on Education and Labor : "We do not have clear data indica-
tive, of the precise increase in the quantity of busing which has been
brought about by desegregation orders . . . '

The Civil Rights COmmission in testimony of April 11 states that
the increase in busing attributable to desegregation is less than 1 per-
cent nationally.

You might submit these answers later if you wish. I also refer to
finding No. 2 on page 2, lines 1 through 6, which claims that busing
has caused substantial hardships and has impinged upon the educa-
tional process. Can you furnish the committee with specific informa-
tion to document that finding? In this connection I have a letter from
HEW addressed to myself as chairman, dated March 7, 1972, which
reads in part as follows:

We do not maintain information which would indicate the average time spent
in transit and average distance traveled by public school stueents transported
either on a districtby-district basis or on a statewide basis.
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In addition HEW indicates that it does not have transportation
data on a district-by-district basis prior to 1970-71 school year.

Finding No. 2 also declares that desegregation has required trans-
portation in excess of that required to desegregate. What examples
can the Department of Justice furnish to substantiate this finding?
Apparently the moratorium bill is predicated on the finding of poten-
tial harm to children caused by busing? See finding No. 2. Does the
bill only prevent new busing if it is shown to be injurious or cause
a hardship? Or, does it in fact, apply whether or not busing promises
a hardship?

I would appreciate if you could respond subsequently to those
questions and give us the data if you have it. I do not know whether
you have it, but we would like to get that information so we can
intelligently pass upon these findings.

Another ground for the busing freeze is that school districts may
be required to expend large amounts of funds for transportation
equipment.

Does the proposed "freeze" only apply where aiditional financial
investments would be required? ()r, does it apply whether or not
greater financial resources must be used?

We would appreciate it if you could subsequently give us that
information.

One or two more questions and I am finished.
It has been charged that the Federal courts have ordered busing

of school pupils to achieve racial balance. Do you believe that the
Federal courts have so acted?

Mr. ICLEINDIEN8T. I do not like to use the comprehensive term "the
Federal courts." I believe some Federal judges have issued orders,
either the purpose or effect of which was to achieve a racial balance.

Chairman CELLER. Can you give us and supply the cases where that
is so?

Mr. lama:um/8m Yes, sir.
Chairman CELLE& It has been charged that the Federal courts

have disregarded provisions of the Civil Rights Act of 1964 in ordering
certain school districts to dismantle their dual school system. Do you
agree with that charge?

Mr. KLEINDIENST. I am not sure I understand the question.
Chairman CELLER. Will you give some thought vo that and let us

have the information on that subsequently?
Mr. KLEINDIENST. Yes, sir.
Chairman CELLER. Any other questions?
Mr. HtnqoATE. Yes, Mr. Chairman.
Chairman CELLE& Mr. Hungate.
Mr. HIINGATE. I am not sure I understood the answer to a previous

question. Certainly as the Nation's highest legal office in capacity as
Attorney General, I assume you would insist on the right and discre-
tion of your office to nolle prosse or dismiss any suit that has been
brought by your department?

Mr. KLEINDIENST. Well, if we are the litigant, the sole litigant.
Mr. HIINOATE. Let. tic say you are t',.e plaintiff in an action and you

have brought an action, would you not insist as an inherent and
ancient right of the prosecution to dismiss that action when deemed
appropriate?

80-449-72-pt. 2-37
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Mr. KLEINDIENST. If the circumstances warranted,sure.
Mr. HUNGATE. Then I suppose my question relates to those cases

which have been brought to consolidate school districtsor to seek other
orders which would, in effect, result in more busing. If it is the adminis-
tration policy not to require more busing, would it not be within the
power of the Attorney General's office to go into court to urge dismissal
in all sudi cases?

Mr. KLEINDIENST. If we were sole litigants and we felt that was the
effect of it, we could do that.

Mr. HUNGATE. If you were the plaintiffor one of the plaintiffs, would
you not have a right to nolle prosse insofar as your own prosecution of
the case was concerned ? Would you not insist that you had such a
right?

Mr. KLEINDIENST. In the abstract, that might be a right, Mr. Hun-
gate.

Mr. ZELENKO. If the gentleman would yield, I believe the prosecution
has gone to jail on assertion of that right when courts ordered them
not to and they have insisted they would.

Mr. KLEINDIENST. I do not want to go to jail.
Mr. HIINGATE. But you would insistwould you not on the rights

of the Attorney General's office to dismiss prosecution it brought when
it saw fit?

Mr. KLEINDIENST. In the context of our dialog here today, however,
we are not trying to dismiss cases that deal with the problem of de-
segregation of our schools. What we are asking is that the Federal

'judges hold the phone a minute so we can come back and get along with
the business of quality education and desegregation.

Whether or not it would be appropriate in a particular case to, let
us say, ask that the case be dismissed, we would have to determine that
after we looked at it. I doubt ifwe would want to do that.

Mr. HUNGATE. Let us assume there is a prayer seeking additional
busing to accomplish integration of schools. Would you not agree if
it was Department policy to contact new or additional busing that
you could ask leave of the court to amend the prayer for relief?

Mr. KLEINDIENST. We could and we could also ask the judge to wait
and see what happens with the U.S. Congress.

Mr. ZELENKO. Would you furnish the committee with a list of cases
now pending in the Federal courts which the Department feels will
be affected by this moratorium bill ? Can you also tell the committee
today whether cases such as those now pending in Augusta, Ga., and
Chattanooga, Tenn., where the Federal courts have ordered school
desegregation and pupil busig in stageswhether the subsequent
orders in those continuing cases would be affected by the moratorium?

Mr. KLEINDIENST. In my opinion any order that is in effect as of
right now would not be covered by the moratorium bill. If, however,
a Federal district judge would call the parties back and hear addi-
tional evidence and then come up with an' additional busing order
during this period of time, it would be prohibited by the moratorium
bill.

Mr. ZELENKO. The moratorium I gather would freeze all busing
whether or not that busing exceeds or is less than that allowed under
the substantive bill the administration has proposed.

Mr. KLEINDIENST. All additional busing.
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Mr. &LENS°. Why should the busing freeze be more extensive, be
broader than the amount of busing the administration proposes to
allow under the substantive bill ?

Mr. KLEINDIENST, There is a nice answer to that, Mr. Zelenko. The
administration is not the Congress of the United States. The cover-
age of the moratorium is the responsibility of the Congress and we are
just saying, wait now with respect to busing orders until the Congress,
in its wisdom, can come up with a national policy. When it does, we
will be right back before you and say, Judge, enter an order includ-
ing busing if you will, under the law, that is consistent with the na-
tional policy. It would be presumptuous of the executive branch of
the Government to presume what the Congress of the United States
is going to do.

Mr. ZELENSO. In other words, the busing moratorium doer. not de-
pend on whether additional busing is longer or shorter in distance
or in time.

Mr. KLEINDIENST. Right.
Mr. ZELmiso. It does not depend upon whether the busing in fact

is injurious or not injurious?
Mr. KLEINDIENST. Correct.
Mr., ZErxmco. It does not depend on whether it is more expensive

or less expensive?
Mr. KLEINDIENST. Correct. With respect to additional busing, that

is correct.
Mr. MIKVA. Would counsel yield?
Mr. ZELENKO. Yes, sir.
Mr. MIKVA. Is the busing policy that has been exercised by the

Department of Justice thus far founded solely on a statutory basis?'
Mr. KLEINDIENST. No. The busing orders of the various Federalcourts
Mr. Mum. No. The policy that the Department of Justice is execut-

ing on behalf of the Administration, when you are filing these suits,
the Department of Justice has been a plaintiff or an intervenor.

Mr. KLEINDIENST. But not in all.
Mr. MisvA. But what policy are you executing at that point?
Mr. KLEINDIENST. It depends nn the circumstances, Mr. Mikva. If

we are not a party, which we were not in the Richmond case, in some
instances in order to eliminate the remaining vestiges of the dual
school system, we file a lawsuit, or HEW is before the Court with a
plan and we are there as the attorney for HEW advocating the plan.
There is no statutory scheme in this thing and that is one of the prob-
lems the Congress has not dealt with

We are and have been, up to now, urging on the courts remedies
that effectuate the Constitution of the United States.

Mr. MISVA. That is what I was getting at. It has been effectuation
of a constitutional

Mr. KLEINDIENST. Constitutional right as enunciated first in the
Brown case.

Mr. ZELENKO. Since March 16, 1972, the date of the announced ad-
ministration policy in what cases has the Department of Justice moved
to defer remedies in school desegregation suits?

Mr. KLEINDIENST. We have, I think, intervened in one way or an-
other in three cases: Richmond. Nashville, and Detroit.
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Mr. ZELENHO. I gather the Court has not yet ruled in the Detroit
case on whether the motion of the Government to defer remedies will
be allowed.

Mr. KLEINDIENST. I do not believe it has.
Mr. ZELENKO. In the Nashville case which is the most recent motion

the Government has made, hasn't the Government asked to defer the
remedy embodied in the HEW plan that the lower court adopted?

Mr. KLEINDIENST. Right. What we did, we filed a motion Monday in
Nashville for leave to file a brief animal curiae in which2 in effect, we
asked the Sixth Circuit to send this case back to the district judge. We
stated that the plan that that judge,promulgated was an original
HEW-II.S. Government plan, that in its implementation, it has
brought about severe hardship and requested that the District Judge
be directed to re-examine it in light of the hardships that have come
about, namely, the effects upon young children of the distance traveled.
We indicated that, if the court wants, we would be available to provide
technical assistance in the fashioning of a new plan. We would like
to also urge the Court to come up with a plan, another plan by Septem-
ber 1. In the event the moratorium bill is passed, and in the event the
Sixth Circuit remands the case, we would also request that no addi-
tional busing come about in the Nashville case pursuant to the stand-
ards we have been talking about here.

I think the Nashville case is a good example of what has happened
in the country, where the original plan contemplated for getting rid of
the dual school systems in that area has, in the course of its implemen-
tation, imposed severe hardships upon small black and white children.

Mr. ZEiartso. The Nashville desegregation suit started in 1955, I
believe?

Mr. KLEINDIENST. That is right.
Mr. ZELErtso. If the Government is successful in the circuit court

in asking for remand of the Nashville case, would the circuit court
remand order in the terms of the bill "indirectly require new trans-
portation" and therefore be barred by the moratorium

Mr. KLEINDIENST. We would have to see what the order is first.
Mr. ZELENKO. Would any modification of a busing order by any

order of court of appeals remanding a case to reexamine a prior
desegregation plan, involving modifications which might lead to dif-
ferent busing, would that order be covered by the moratorium bill?

Mr. KLEINDIENST. I believe it would if it required additional busing.
Mr. ZELExxo. Then how can the Government succeed in pressing its

own petition if the moratorium bill is passed ?
Mr. KLEINDIENST. We are going to urge the Court to enter an order

to eliminate some of the hardshipsIto decrease busing.
Mr. ZELENKO. But the moratorium bill does not only say "increase"

in busing, the moratorium bill says "different busing." If it were differ-
ent busing and students were to be ordered to different schools, would
the Court be in a position to do that between now and July 1, 1973?

Mr. KLEINDIENST. I do not think they would.
Mr. BROOKS. Mr. Chairman.
Chairman CELLER. Mr. Brooks.
Mr. BROOKS. Mr. Kleindienst, not on this subject., but on an irrele-

vant matter to this committee, I am interested in the Government
Operations Committee on Government Architects. You have sent me
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a long letter on architects and engineers and we had been hopeful
we could get in touch with you and we have written to you and have
not been able to get a direct commitment from you and the Antitrust
staff to come before the subcom .ittee.

M:. KLEINDIENST. I am sorry about that, Mr. Brooks. I am not
consciously aware of that problem.

Mr. BROOKS. I can believe that.
Mr. KLEINDIBNST. I will address myself to it when I get back to

the office.
Mr. BROOKS. Would you do that. I realize you may not be able to

appear but it might be that you could send someone from Antitrust
Division who is cognizant of this problem.

Mr. KLEINDIEIgST. What is the problem?
Mr. BROOKS. The Government Activities Subcommittee of Govern-

ment Operations is considering architect-engineering legislation aboutwhich you have prepared a three and a half page letter generally in
op ition.

r. KLEINDIENST. You want someone from the Department of
Justice?

Mr. BROOKS. To come down and discuss it. We want to visit with
them in the hearing. It will not be near as bad as some of the others.

Mr. KLEINDIENST. I will have Mr. Comegys of the Antitrust Divi-
sion contact you immediately for the purpose of arranging an appear-
ance.

Mr. BROOKS. That would be very helpful. Thank you, sir.
Mr. Pots. Mr. Kleindienst, does Congress have the power to take

away all desegregation remedies in the Federal courts?
Mr. KLEINDIENST. I think, if you start doing that, then you quit

talking about remedies and you find yourself in the substantive law.
My answer, I think, would be no, it does not have that power because,
as the Court has held many times, sometimes how you treat a remedy
affects the right involved.

Mr. Pots. Then what about the particular case where in fact there is
only one effective remedy for the violation of the Equal Protection
Clause and that involves additional busing?

Mr. KLEINDIENST. That is a busing order. I believe your question is
that if busing is the only thing that would perfect or preserve the right
and you are then going to say to a court, you cannot use the only thing
available until July 10973, would that have a bearing on the consti-tutionality of moratorium legislation? It raises a good question. I can-not believe or imagine a fact situation in which that would arise butit does raise a question. I am not prepared to answer it categorically
one way or another.

Mr. Pots. Is it true that the moratorium bill would prevent a courtfrom ordering a school district to bus students of parents who volun-tarily request majority-to-minority transfers?
Mr. KLEINDIENST. No. This is an order of the court. If the school

boards and parents and everybody in the community want to buy them-selves 1,000 buses and run all over the country, they can have a goodtime. There is no prohibition.
Mr. Pots. But there have been court orders to that effect, and they

would require additional busing.
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Mr. KLEINDIENST. If parents want to bus children and want to buy
buses, they car do so.

Mr. POLK. If this
Mr. KLEINDIENST. If it is a Federal court order, or are you saying

that all of the parties come in and stipulate, we want to do this, and
now we ;ant to issue an order?

Mr. POLK. No, not all parties. The plaintiff in the lawsuit requests
the Federal court to order the school district to allow a majority-to-
minority transfer.

Mr. KLEINDIENST. They can do it without an order. They do not need
an order.

Mr. POLK. If the school board objects
Mr. KLEINDIENST. Then you have a litigated case, where then you

are asking the court to drder something, and the moratorium would say.
"Don't do it until the Congress tells. us what the national standard
would be."

Mr. POLK. Thank you. Now I do not know if I understood correctly,
but I think earlier you said that the moratorium bill would not apply
to the Judge Merhige order in Richmond, is that correct?

Mr. KLEI.NDIENST. I do not believe it would. That order was entered.
And it is on appeal. It would not.

Mr. MIKVA. Would counsel yield at that point ?
Mr. POLK. Yes.
Mr. MIKVA. Would it not also prevent the court of appeals from

modifying Judge Merhige's order?
Mr. KLEINDIENST. If the court of appeals entered an order, itse,lf,

that altered the busing in the Richmond case, I believe it would be
barred by the moratorium bill. If it sent it back and said, reconsider
this whole thing, and then the Richmond court wanted to alter the bus-
ing, I believe the moratorium bill would prevent that, too.

Mr. MIKVA. In other words, it would freeze the Richmond decision
for a year and 3 monas.

MT. KLEINDIENST. Yes.
Mr. MIKVA. Will you take responsibility for explaining that to the

Richmond parents?
Mr. POLK. Would the freeze continue even after the Supreme Court

heard the Richmond case and affirmed ?
Mr. 111KvA. If you are asking me, I do not think we can do any-

thing to change the Supreme Court power.
Mr. KLEINDIENST. The Supreme Court can say to the Richmond

court, your order is invalid, then the Federal court would have to start
over again.

I think the court of appeals would have that power. They would
reverse Judge Merhige in the Federal district court and then they
would start over again.

Mr. ZELEsito. What, would be the law in Richmond meanwhile?
Mr. KLEINDIENST. May I beg your indulgence? My associates want

a caucus wliich apparently means I have said something they want to
disagree with.

Mr. MIliVA. I would like to ainend my statement. The judge in the
Richmond case has entered an order. However, should the Fourth Cir-
cuit reverse on some ground that would require a now plan, then that
would be subject to the moratorium.
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Mr. Pout. Mr. Kleindienst, then does not the order entered "indi-
rectly" require additional busing?

Mr. KLEINDIENST. Now, I do not know.
Mr. POLK. That is the language in the bill.
Mr. KLEINDIENST. You asked me a question and I said I did not know.

I will try to find out.
Mr. ZELENKO. Similarly, could you tell the committee whether the

cases in Indianapolis, Detroit and San Francisco
Mr. KLEINDIENST. There is no busing order in Grand Rapids, De-

troit, Indianapolis and, I believe, in San Francisco.
Mr. ZELENKO. In Detroit there is an order of a court finding delib-

erate segregation and that order may or may not come wit the
language of the billan order "indirectly requiring transportation."on."
We would like to know whether those orders are or are not covered
under this bill.

Mr. KLEINDIENST. I would have to see the orders. We are speculating
as to what the court might do.

Mr. Minvit. If counsel will yield, I think the concern Mr. Polk
and Mr. Zelenko and I have been emphasizing is that the language of
the bill, not of any court order, is very broad in this respect because it
says "directly or indirectly." So, therefore, I think the intention of
counsel and I think I would agree, would be that anything which
wo(jd, any way, affect an existing district court order would come
under this bill.

Mr. KLEINDIENST. I appreciate that and I think I should have the
benefit of the particular court order and look at it in light of the
lag age of the bill so I could give a reliable opinion.

lairman CELLER. We would like to have your views on that.
Could you give us your views as to that now or subsequently?
Mr. KLEINDIENST. mo the extent that there is a sufficient order of a

court that would permit us to do so, Mr. Chairman.
Mr. Poul. I have been troubled by the aspect of the moratorium

bill which is broader than the change that would be effectuated by the
substantive legislation.

I am wondering what justification there is for imposing a
moratorium with respect to those in the seventh through the 12th
grades when the substantive legislation itself would, where necessary,
allow busing of those children.

Mr. KLEINDIENST. I think it 's the answer I gave to Mr. Zelenko.
The executive branch is not presuming what the Congress is going to
do. It has a recommendation to Congress and ithas been my experience
that the Congress does not always pass a bill 'n the precise language
recommended by the President of the, Unite; ,ates. There have been
a few variations in the past.

Mr. Poul. Are you suggesting that both bills be rewritten so they
would correlate with one another?

Mr. KLEINDIENST. If you pass the moratorium bill today and sub-
stantive legislation tomorrow, which I wish 3 Pa rould do, then the
moratorium bill does not apply auy more. It has had 1 day of applica-
tion or, if you pass another substantive bill tomorrow, then the
moratorium bill would cease to exist by its own terms.

Chairman CELLER. Mr. Kleindienst, we are grateful to you and your
colleagues. You have been very patient and helpful. You have been a



very ardent advocate of the administration's position with which some
of us do not agree, naturally.

That will terminate your testimony here today.
Mr. KIXINDIENST. May I express my appreciation for the courtesy

of the chairman and every member of this : , Immittee this morning,
Mr. Chairman. It was a pleasure to be here.

Chairman CELLER. Thank you.
(Subsequently Acting Attorney General Kleindienst submitted the

following additional information:)

OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., May 15, 1972.

Hon. EMANUEL Czuzn,
Chairman, House Jud:ciary Committee,
House of Representatives, Washington, D.C.

Dull MR. CHAIRMAN : During my appearance to testify on H.R. 13916, the Stu-
dent Transportation Moratorium Act of 1972, before Subcommittee No. 5 of
your Committee, the members of the Subcommittee requested several items of
information which I agreed to provide at a later time. This letter is in response to
those requests.

The Subcommittee requested information as to those districts where recent
Federal court decisions in desegregation cases have resulted in substantial in-
creases in the numbersof students transported. Enclosed herewith is a list of
school .districts which incurred substantial increases, either in the number or in
the percentage of students transported, in implementing desegregation plans in
the 1971-72 school year. The factual data provided is derived from information
submitted by local school districts in response to the annual Elementary and Sec-
ondary School Survey conducted by the Office for Civil Rights of the Department
of Health, Education, and Welfare. It is my understanding that Secretary Rich-
ardson has furnished the Subcommittee with the results of that survey.

Since that survey was conducted, Federal court orders requiring extensive addi-
tional student transportation have been issued in several eases, such as those
involving Oklahoma City and Richmond, Virginia. In its decision involving Au-
gusta, Georgia public schools, the District Court indicated that its order would
require the transportation of 5,681 additional elementary school students. Acme
v. County Board of Education of Richmond County, Ga., 336 F. Supp. 1275, 1280
(S.D. Ga., 1972). In Norfolk, Virginia, the Fourth Circuit Court of Appeals re-
cently ruled that the school board was required to provide transportation for stu-
dents as part of a desegregation plan which the District Court had indicated
would "require that many thousands of students will be involved in mass bus-
ing." Similarly, in Corpus Christi, Texas, the District Court indicated that under
the plan ordered "15,000 is a good estimate of the maximum number of students
who might need or qualify for transportation." Cisneros v. Corpus Christi In-
dependent School District, 330 F. Supp. 1377, 1395 (S.D. Tex., 1971). Implemen-
tation of this plan was stayed pending appeal by Mr. Justice Black. Cf. 404 U.S.
1211 (1971).

This information should be considered representative, rather than exhaustive,
as the sources of the Department's information are generally limited to those
cases in which we are involved. Our information on litigation instituted and
conducted by private parties is typically limited to that provided by the opinions
of the courts. One such private suit recently resulted in the implementation of a
plan expressly designed to create a racial balance in the Winston-Salem, North
Carolina public schools. See Winston-Salem/Forsyth, County Board of Education
v. Scott, 404 U.S. 1221, 1225 (1971), where the Chief Justice denied an applica-
tion for a stay in that case.

The Subcommittee also requested any information which evidenced the hard-
ships to students, the impingement on the educational process, or the extensive
costs to school districts resulting from compliance with desegregation decrees.
Again, the access of the Department to such information is somewhat limited.
However, the Senate Select Committee on Equal Educational Opportunity re-
cently studied this very subject, and the Subcommittee may wish to refer to its
report. Hearings Before the Select Committee on Equal Educational Opportunity
of She United States Senate:
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Part 18Pupil Transportation Costs, 92nd ,Cong., 1st Sess. (1971). Other ex-
amples of this type of information are provided below :

Duval County (Jacksonville), Fla.In it opinion, the District Court indi-
cated that : "It will require 250 additional buses to transport the students under
the desegregation plan." Mims v. Duval County School Board, 329 F. Supp. 123,
136 (M.D. Fla., 1971). Part of the plan had to be stayed last fall due to the
lack of availability of 150 buses.

Hillsborough County ( Tampa), Pla.While the District Court did not com-
ment on hardship or cost. Dr. Shelton, the Superitendent, testified, at pp. 9025-
9028 of the Senate Select Committee Hearings referred to above, that under
this year's plan 25,000 additional students are being bused and 125 additional
buses are being used, at an additional operating cost of $850,000. The district has
had to stagger the opening hours of schools between 7:00 and 9:30 a.m. in order
to comply.

Richmond County (Augusta), Georgia. In its opinion in this case, the Dis-
trict Court stated, at 336 F. Supp. 1280: "It was estimated that under the pro-
posed [subsequently ordered] plan 27 new buses would be required at a cost of
$12,400 each with an annual operational cost of $5,000 per bus."

Chatham County (Savannah), Georgia.The District Court issued two orders
in this case in the Summer of 1971. In its June 30 order, the Court indicated
that under the plan for the secondary schools, 3,098 additional students would
be bused, the longest ride would be 80-40 minutes, and the added cost would be
$47,320 per annum. The August 31 order required the busing of an additional
4,390 elementary students at an additional cost of $19,070.

In his appearance before the Senate Select Committee, Dr. Marshall, Super-
intendent of Schools, testified, at p. 9008, that under this plan "it ; necessary to
bus some students as far as 42 miles per round trip per day" ; and att p. 9009, that
"[t]he additional load on our transportation represents a need for 61 additional
buses at a cost of $549,000. The school system does not have the funds necessary
to purchase these buses." The plan was implemented by staggering the opening
hours of schools, but at p. 9010, Dr. Marshall indicated that many students were
unable to participate in extra-curricular activities.

Nashville, TennesseeIn this case, the District Court indicated that the plan
it approved for implementation last fall would entail the transportation of 10,500
more elementary students and 2,838 more secondary students than were pre-
viously transported. At p. 9018 of the Senate Select Committee Hearings, Dr.
Brooks, Director of the metropolitan school system, testified that the school
district had to stagger opening hours between 7:00 and 10:00 a.m. and as a
result, some students have to leave home before light and others do not return
home before dark. Due to lack of buses there is no transportation for field trips
and special fine arts performances. At p. 9023, he stated that the cost of equip-
ment, operation, and development of maintenance facilities for an adequate
transportation system would be $3,700,000.

Corpus Christi, TexasAs noted earlier, this plan has been stayed pending
appeal. In its decision, the District Court estimated that the plan approved
would entail the transportation of an additional 15,000 students and would re-
quire the acquisition of 96 new buses. During the trial, "the school board cal-
culated the cost of acquisition and use of 96 buses as $1,718,758". 330 F. Supp.
at 1895.

Norfolk, VirginiaThe Norfolk s .bool system did not provide free public
transportation for its students. In .approving a desegregation plan last fall
which, in its own words, called for t' e transportation of "many thousands of
students", the District Court declined to order the school board to provide such
transportation, noting that ". . . the credible evidence places the initial cost at
more than $3,600,000". The Fourth Circuit reversed, holding that the school
board should have been required to provide free transportation.

Congressman Hungate inquired as to the potential effect that passage of
either H.R. 13916, or its companion legislation, H.R. 13915, the Equal Educa-
tional Opportunities Act of 1972, would have on the Department's position in
United States v. State of Missouri, et al., Civ. Action No. 71 C 555(1), presently
pending in the United States District Court for the Eastern District of Mis-
souri, which concerns the Kinloch, Berkeley, and Ferguson School Districts in
St. Louis County.

Section 404 of H.R. 18915 provides that State-established school district
boundaries are to be respected unless "it is established that the lines were drawn
for the purpose, and had the effect, of segregating children among public schools

l',



on the basis of race, color, or national origin." At this stage, it appears that thissection is consistent with the theory of the complaint, which alleges, in para-graph 18, that the Kin loch School District was created in 1938 "as a schooldistrict designed to be attended exclusively by black students." However, as thiscase is still in the pretrial discovery stage, it is impossible to predict, with anydegree of accuracy, the precise effect that Section 404 would have. If H.R.13915 is enacted prior to the trial of this case, the District Judge will have toevaluate the evidence presented in light of the standard set forth in Section 404.Moreover, given the present status of this litigaton, no desegregation plan hasbeen developed, and it is impossible to predict the precise effect that passage ofH.R. 13915 would have. If a violation is found, and a desegregation plan orderedwhich entails new or different busing, H.R. 13915 would stay implementationof the transportation.
The Subcommittee also inquired as to whether desegregation cases brought inState courts, which are not subject to the provisions of either H.R. 13915 or13916, could be removed to Federal courts, at the behest of defendant schoolboards, pursuant to the provisions of Title 28, United States Code, Section 1443.28 U.S.C.11443 provides :
"Any of the following civil actions or criminal prosecutions, commenced in aState court may be removed by the defendant to the district court of the UnitedStates for the district and divisions embracing the place wherein it is pending:'11) Against any person who is denied or cannot enforce in the courtsof such State a right under any law providing for the equal civil rights ofcitizens of the United States, or of all persons within the jurisdictionthereof ;

"(2) For any act under color of authority derived from any law pro-viding for equal rights, or for refusing to do any act on the ground that itwould be inconsistent with such law."
While the precise question raised has never been resolved by the courts, it isdifficult to envision a situation in which this statute would permit removal ofa school desegregation suit at the behest of a school board. In order to qualify forremoval, the school board would have to demonstrate either (1) that it wasdenied or could not enforce, in the State proceeding, a right derived from anylaw providing for equal civil rights, or (2) that its actions stemmed from any

law providing for equal civil rights. In other words, the defendant school districtwould have to demonstrate that the alleged segregation of students in its publicschools was based on a law providing for equal civil rights.
Section 1443 was originally part of the Civil Rights Act of 1866 and it wasdesigned to cover entirely different types of cases. Subsection 1 would generallyapply in cases where an individual defendant a'leges a denial of a Constitu-tional or Federal statutory right, but is unable to assert the right in Statecourts. See, e.g. Strauder v. West Virginia, 100 U.S. 303 (1880), where the

defendant sought removal because a State law prenibited blacks from serving as
jurors. Subsection 2 typically covers situations where fraeral officials attemptingto enforce federal civil rights become subjected to, for example. civil or criminalsuits for trespass. This subsection permits them to have such suits heard in
federal courts. Of. Greenwood v. Peacock, 384 U.S. 808 (1966).

This removal statute is deSigned to protect defendants who are denied equalcivil rights in State court proceedings or whose efforts to enforce equal rights
laws are hampered or frustrated by litigation in State courts. It is difficult toimagine how it would be applicable to a school desegregation suit where the
defendant school board is alleged to be denying the equal civil rights of itsstudents.

Finally, the Subcommittee requested information as to those cases presently
pending in the Federal courts which would be affected by passage of H.R. 13916.
There is enclosed herewith a list of those pending cases, of which the Depart-
ment is presently aware, where there is a possibility that the proposed moratoriumwill apply. Whether a particular case will be affected, and the precise effect
the moratorium will have, depends upon when the case is decided and whether
a plan i"-31ving new or different transportation is ordered. Thus, the enclosedlist represents those cases which have a present potential of being affected, andis divided into four distinct categories.

Category I includes those districts which are already operating under courtorders but where the plaintiffs are seeking further, more comprehensive relief.If the plaintiffs should prevail during the period of the moratorium. and if newor different student transportation is required, such plans would be stayed.
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Category II encompasses those school systems where no desegregation order
has as yet been entered. If the court orders desegregation during the period of
the moratorium, and new or different transportation is required, such plans

would be stayed. Category III includes those school systems where comprehen-
sive plans have been ordered, but have been appealed by the defendants. If
these orders are reversed, and, upon remand, a different desegregation plan is
ordered which requires new or different transportation, this new plan would
be stayed. Category IV includes those school districts where desegregation
plans have been ordered, but further proceedings are pending in the District
Court which may result in a new desegregation plan. If such a new plan entails
new or different transportation, it would be stayed.

I trust that the foregoing is responsive to the Subcommittee's needs.
Sincerely,

RICHARD G. KLEINDIENST,
Acting Attorney General.

SCHOOL DISTRICTS WHERE SIGNIFICANT INCREASES IN STUDENT TRANSPORTATION HAVE RESULTED FROM

DESEGREGATION DECREES

District

Increase in
nucer

transported

Increase sn
percent

transported

Mobile, Ala --- .. 8,138 3. 5
Little Rock, Arh .. .......................... .. ...... 6,378 27.3
San Francisco, Cid I .... , . 14, 774 19.7
Broward County, Fla . - -, . 12, 500 9.2
Duval County, Jacksonville, Fla 6 688 6. 8
Hillsborough County, Tampa, Fla ...... .. ............. .... .... 19.271 19. 2

Orange CountY. Tla - ....... ...... ... .. .... - 5,860 7.9
Palm Beach County, Fla . ... ......... .. ... ........ 6, 599 10.6
Chatham County, Savannah, ... ......... .... 5,629 17.2
Jackson, Miss .r: 5, 729 19.6
McComb, Miss .. .... ........ ............ .. ..... 903 27.0

... . .Greensboro, N.0 .. ... ........... .... .. ........ 6,249 23.4
New Hanover County, N 4,385 22.9
Raleigh, N.0 - 8, 801 40.2
Orangeburg County No. 5, SC - 2, 094 33.0

. .. . ...................... 10, 558 14.7
Dallas, Tex - .............. - 7, 073 4. 5

953 25. 4
Houston, Tex. - - - -. 6,040 2.5

I Indicates that not all schools within the district responded to the survey.

SCHOOL DESEGREGATION CASES WHICH
PASSAGE OF

I. SCHOOL DISTRICTS PRESENTLY OPERATING
SEEKING FURTHER, MORE

A. Pending before Supreme Court
Denver, Colorado (in part).

B. Pending in Courts of Appeals
Jefferson County, Alabama.
Marengo County, Alabama.
Troy City, A'abama,
Wilcox County, Alabama.
Decatur City, Georgia.
Elbert County, Georgia.
Newton County, Georgia.
Taylor County, Georgia.
Pointe Coupee, Louisiana.
Benton Harbor, Michigan.
Tulsa, Oklahoma.
Shelby County, Tennessee.
Austin, Texas.
Dallas, Texas.
Fort Worth, Texas.
Midland, Texas,
Newport News, Virginia.

COULD POTENTIALLY BE AFFECTED ITT
H.R. 13916

UNDER COURT ORDER, BUT PLAINTIFFS ARE
COMPREHENSIVE RELIEF
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C. Pending in District Courts
Anniston, Alabama.
Conecuh County, Alabama.
Fairfield, Alabama.
Gadsden, Alabama.
Little Rock, Arkansas.
Wilmington, Delaware.
Atlanta, Georgia.
Indianapolis, Indiana.
Shreveport, Louisiana.
South Pike, Mississippi.
Darlington County, South Carciina.
Memphis, Tennessee.

U. SCHOOL SYSTEMS WHERE NO COURT ORDER REQUIRING DESEGREGATION HAS YET
BEEN ENTERED

Sequoia Union High School 'District, California.
Hartford, Connecticut.
Waterbury, Connecticut
Boston, Massachusetts.
Detroit, Michigan.
Grand Rapids, Michigan.
Minneapolis, Minnesota.
Kin loch, Missouri.
St Louis, Missouri.
Rochester, New York.
Edgecombe County, North Carolina.
Robeson County, North Carolina.
El Paso, Texas.
New Braunfels, Texas.
Milwaukee, Wisconsin.

III. SCHOOL DISTRICTS WHERE ORDERED DESEGREGATION PLANS ARE ON
DEPENDANTS

Oxford, California.
San Francisco, California.
Denver, Colorado.
Winston-Salem, North Carolina.
Oklahoma City, Oklahoma.
Chattanooga, Tennessee.
Nashville, Tennessee.
Corpus Christi, Texas.
Portsmouth, Virginia.
Richmond, Virginia.

APPEAL BY

'.C. SCHOOL SYSTEMS UNDER COURT ORDER, BUT WHERE FURTHER PROCEEDINGS ARE
PENDING IN DISTRICT COURT

Kalamazoo, Michigan.
Raleigh, North Carolina.

Chairman CELLER. The neat witnesses are Mr. Lloyd Cutler and Mr.
John Doar.

STATEMENT OF LLOYD N. CUTLER, ESQ., AND JOHN DOAR, ESQ.,
COCHAIRMEN, LAWYERS COMMITTEE FOR CIVIL RIGHTS UNDER
LAW, ACCOMPANIED BY DAVID TATEL, DIRECTOR, AND RONALD
ROTUNDA

Mr. CUTLER. Mr. Chairman and members of the committee, we are
here today at the committee's invitation to testify concerning House
Joint Resolution 620 and H.R. 13916.



Mr. Doar, sitting at my left, and I are presently cochairmen of the
Lawyers Committee for Civil Rights Under Law. We are accompanied
by Mr. David Tatel, the director of the committee, and Mr. Ronald
Rotunda.

The committee was formed in 1963 at the request of President
Kennedy and it has continued its activity at the request of each suc-
ceeding President.

We have worked cooperatively with the Acting Attorney General
and all of his predecessors and the Department of Justice and we re-
gret the need to disagree most respectfully with him on this occasion.

I will, in view of the lateness of the hour, not read through this
entire statement which you have before you but I will try to summarize
the points that meet the arguments made by the Acting Attorney Gen-
eral and then Mr. Doar will add a few personal remarks of his own.

The committee's purpose is to mobilize the legal resources and the
moral force of the Nation's lawyers to defend and uphold the civil and
constitutional rights of the Nation's racial minorities and other dis-
advantaged citizens. Our board of trustees consist primarily of leading
lawyers throughout the country who, in today's vernacular, would be
regarded as part of the legal establishment.

Our principal activity is to take part in the trial and appeal of cases
that raise significant issues relating to the rights of minority and other
disadvantaged groups. We function as lawyers, not as a political or
pressure group. AndPasa matter of policy, Mr. Chairman, our commit-
tee as such does not advocate the passage or defeat of any legislation.
But in response to your invitation, we are submitting our opinion, as .

lawyers with some qualification in this field, as to the constitutionality
of the moratorium bill and as to the constitutional implications of the
proposed constitutional amendment.

We should also note that the views that we are expressing were
unanimously approved after appropriate notice by a quorum present
at a regular meeting of the executive committee of our board of trustees
in Washington, D.C., on April3, 1972.

Nevertheless, since we are presenting a professional legal opinion,
we want to make clear that we are presenting it only as the opinion
of the executive committee members whose names are attached to this
statement and who either attended the meeting or subsequently notified
us of their concurrence. And if you will look at the attachment at the
end of our statement, you will see the names of the lawyers and I
believe it is fair to say a number of them are very eminent lawyers
and constitutional scholars who have joined in this opinion.

For your information, our executive committee consists of 50 mem-
bers and 44 of them have joined in this opinion. None have dissented
and the other six either could not be reached or were not prepared
to take a position.

We believe that the Moratorium bill is unconstitutional for the
reasons we will set forth in a moment.

This bill whether taken on its own terms or in conjunction with
the companion Equal Educational Opportunities bill, II.R. 13915, in
our view has not been shown to be necessary for or likely to result in
the enactment of standardized and equally effective remedies for
adjudicated impairments of constitutional rights. To the contrary,
accepting its own zated intentions, it appears on its face to enact a
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congressional limitation on judicial remedies for previously adjudi
cated constitutional rights while Congress considers another measure
that would impose still further limitations on these rights and
remedies.

Two main arguments have been advanced to you to justify the con-
gressional power to take these steps. One relates to the congressional
authority over the jurisdiction of the Federal courts and the other
to the congressional powers to enact enforcing legislation under sec-
tion 5 of the 14th amendment.

And we will take up those in turn. Of course, Congress does have
the constitutional power to create lower Federal courts and to define
their jurisdiction as well as power to make exceptions to the appellate
jurisdiction of the Supreme Court. But like any other constitutional
power, this power is not an absolute one.

It has to be exercised consistent with other grants of power and
other declarations of constitutional rights. For example, no one would
suggest, we assume, that Congress could enact a statute denying either
original or appellate access to any Federal court for all claimed viola-
tions of first amendment rights.

The judicial power granted under article III extends to "all cases
in law and equity arising under this Constitution," and Conaress can-
not constitutionally bar all Federal courts, including the Supreme
Court, from exercising this power. That, Mr. Chairman and mem-
bers of the committee, is precisely what both the Moratorium bill
and the subsequent definitive bill would do.

I will not, ffet into the subject of whether Congress, having created
the lower Federal courts, could abolish them and Mr. Justice Story
thought it could not and later Supreme Court dicta have suggested
perhaps it can, but having created these lower Federal courts and
conferred on them jurisdiction in cases arising under the constitution,
Congress cannot limit this jurisdiction in ways that violate other
provisions of the constitution or prevent courts from granting effec-
tive relief.

Both Norrix-LaGuardia and Ex parte McCardle have been cited to
you as authority to the contrary. But the curtailment imposed by Nor-
ris-LaGuardia on the right to an injunction in a labor dispute and in-
cidentally it did not forbid injunctions, it set forth certain rules that a
court would have to follow before granting an injunctionhad the
effect, as members of the committee already pointed out, of protect-
ing the first amendment right of peaceful picketing. It did not deprive
employers of a constitutionally protected right or remedy and when
the Supreme Court upheld the act, it had no need to consider any such
issue.

And in Ex parte 11 foCardle, the Supreme Court held only that
Congress could lawfully take away the right of direct appeal it had
previously granted under a particular Reconstruction Era Habeas
Corpus Statute. The power of the lower Federal courts to grant habeas
corpus writs to persons restrained in violation of their constitutional
rights remained unimpaired (which would not be true of the legisla-
tion before you) as did the discretionary appellate power of the Su-
preme Court to review lower court habeas corpus decisions under the
act of 1789 granting it the right to issue writs of certiorari. And one
year after Err parte MeCardle it actually reviewed a lower court
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habeas corpus decision by certiorari, and again this is the power thatthese bills before you would takeaway.
In most all of the other cases where the congressional power to barFederal courts from issuing injunctions has been upheld, the decisionshave made clear that other adequate judicial remedies remained avail-able. The Younger case which we cite here holds that notwithstanding

even the old statute cited by the Acting Attorney General, barringFederal courts from enjoining proceedings in State courts, that whensuch an injunction was necessary to protect a fundamental Federal
constitutional right, the Federal courts could issue such an injunction.Moreover, the Supreme Court has held many times that the con-gressional authority to grant or remove jurisdiction in broad classes
of cases does not include the authority to review decisions within acourt's jurisdiction before permitting those decisions to become effec-tive, or to require the courts to decide such cases in congressionally
specified ways. And that is something these bills would do. And that
principle has been reaffirmed in a long line of cases that we cite at the
top of page 7 of our prepared statement.

Moreover, when jurisdiction has been conferred on Federal courtsto adjudicate the existence of a constitutional right, the courts musthave the power to grant an effective remedy. Some effective remedy atthe very least.
And that is the clear import of Sterling v. Constantin and other

cases cited at the bottom of page 7. In the light of those principles webelieve the moratorium bill would plainly be unconstitutional if itwere of indefinite duration.
Viewed as an attempt to deprive, all Federal courts, including the

Supreme Court, of jurisdiction to adjudicate 14th amendment rights
and that is what it does even oli appeals from State court casescontrary to what the Acting Attorney General told you, it could not
possibly stand. Viewed as an attempt to deprive the courts of powerto grant the only remedy for an adjudicated impairment of consti-
tutional rights that the courts ha ye found adequate on the facts of aparticular case, its unconstitutiona ty would be clear.

Viewed as an attempt to mod; or stay judicial decision within
jurisdiction previously conferred, )t to require that future cases bedecided in a particular way, it would be equally invalid.

Now, the bill, of course, does not provide for an indefinite morato-rium. It limits the period to July I, 1973 or such earlier date as theCongress enacts the contemplated legislation defining what consti-tutes a denial of equal educational opportunities and of the equalprotection of the laws, and providii g standardized remedies, and at
least equally effective remedies. So viewed it might present a con-stitutional issue of first imprcosion, one, as we mentioned in the foot-
note on page 9, that would. not be governed by Blaisdell, the case in-volving the mortgage foreclosure moratorium during the depression.

Its constitutionality would depend on whether Congress had clearly
demonstrated that the moratorium was needed to enable Congress to
enact contemplated remedial legislation and that in the remedial leg-
islation, most important, that the Congress intended to protect andenforce rather than to limit the fourteenth amendment rights in-volved, and to provide at least equally effective remedies.
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Now, one might argue that because it is 17 years since the Brown
decision, Congress might lawfully delay effective relief for an addi-
tional year today. But in those 17 years, as all the members of this
committee know, there has been the long line of Supreme Court de-
cisions mentioned on page 10. Some of the quotes here were read by
the chairman, himself, just a few moments ago and I will not go over
them, but the end result of all those cases is thot the "deliberate speed"
standard for desegregation is no longer constitutionally permissible
and "the obligation of every school district is to terminate dual school
systems at once.

If, on the facts of the particular case, the court has finally deter-
mined, as many courts have, and as many courts will, that some form
of busing is the only presently available means of achieving the effec-
tive remedy required by the Constitution, then for Congress to deny
anyone that remedy, even for an additional year is a very serious
matter. It would really be Congress, itself, that would be imposing con-
stitutional injury on schoolchildren by staying the effectiveness of
the new busing order which a court has finally found in a particular
case to be an indispensable element of prompt and effective relief.

Such an act might even raise a serious question under the fifth
amendment.

The only possible countervailing constitutional justification would
be a clear demonstration of facts convincingly establishing the neces-
sity of the moratorium to enable Congress to establish standardized
and nationwide remedies that are at least equally effective. And under
the cases cited on page 12, these would be constitutional or jurisdic-
tional facts which a court testing this moratorium would have the
right to review for itself.

When we examine the moratorium bill and the companion equal
educational opportunities bill, we are persuaded that this essential
demonstration has not been made.

The bill, itself, contains no findings, no statement that it is needed
to enable Congress to enact the contemplated definitive legislation.

There are only these findings such as the one we quote at the bottom
of page 12as the chairman did earlierthat in the interim while
Congress is deciding what to do, many local educational agencies,
will be required to implement desegregation plans that impose a
greater obligation than that required by the 14th amendment
and permitted by such pending legislation and that these plans will
require modification in the light of the legislative requirements.

Even if that were true, we do not believe it demonstrates that the
moratorium is needed to enable Congress to enact the contemplated
remedial legislation.

As several of the members pointed out in their questioning, this
moratorium would apply only to the effectiveness of future orders,
orders not yet issued, and not to the effectiveness of orders previously
issued, which may not yet have been implemented.

If Congress saw no need to stay the orders which have already been
entered but not implemented, and that is what the administration is
proposing to you, if that is unnecessary for Congress to consider the
definitive remedial legislation, we believe that it would be most difficult
for Congress to show why there is a compelling need to stay orders that
have not yet been issued. They fall in precisely thz same category.
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Either would impose the same sort of burdens if they are burdens, on
school districts and neither in fact imposes any sort of a problem as
far as congressional ability to legislat3 is concerned.

Congress could go right ahead And consider the definite remedial leg-
islation without stoppmg for this moratorium.

A further flaw in the present moratorium bill is that it prohibits all
new busing orders, even those that would later be permitted under
the contemplated definitive legislation.

It would forbid them, even th ;ugh the court finds no other adequate
remedy available and even though the relief, therefore, does not meet
the test of the findings in the moratorium bill itself of being an order
that would impose a greater obligation than that required by the 14th
amendment and permitted by the nding legislation.pe

Indeed, it would be permitted by the pending legislation; and in
that important respect, we say the moratorium bill plainly exceeds
its own stated objective.

Since the only justification claimed for this bill is to allow time
to enact this contemplated definitive legislation which is expressly
referred to in the moratorium bill, itself, the constitutionality of the
moratorium bill, as Professor Bickel has pointed out in his letter to the
committee, also depends very much on whether the provisions of
the contemplated definitive legislation are themselves constitutional.

It may well be, as Prof. Archibald Cox has recently suggested, that
under paragraph 5 of the 14th amendment, Congress may enact a uni-
form nationwide program of effective remedies for school desegrega-
tion that replace or modify remedies previously de.reed by the courts.

However, we believe that some provisions of the contemplated
legislation go beyond the broadest permissible mading of this con-
gressional power and well beyond the terms of the hypothetical legis-
lation that Professor Cox outlined in his article.

We draw attention to a footnote on page 15 to the fact that in
Katzenbach. v. Morgan and Oregon v. Mitchell, on which the Attorney
General relies so heavily, the opinions in those cases expressly note
that the power to enforce the 14th amendment, perhaps permits ex-
panding the rights defined in the 14th amendment, but does not in-
clude the power to limit the rights granted by the 14th amendment.
Professor Cox, himself, in his article says that there was no reason
to equate the power to expend found in If atzenbach v. Morgan with
power to dilute.

The most glaring example of a dilution, an express limitation on
14th amendment rights, is section 403 of this equal educational op-
portunities bill ; and we would certainly agree with your observation
earlier, Mr. Chairman, that you cannot really consider this mortarium
bill unless you have the equal educational opportunities bill also be-
fore this committee, at least for the purpose of determining whether
the moratorium bill is justified.

Subsection (a) of section 403 imposes an absolute prohibition on
any court-ordered busing plan that increases over the levels of the
preceding year either the average daily distance or the time traveled
by all students in the sixth grade or below, or the average daily num-
ber of such students who are bused.

That is an absolute prohibition no matter what, and it contrasts
starkly with subsection (b) which would allow such busing for chil-

80-449-72-pt. 2-35



dren above the sixth grade if the court finds by clear and convinc-
ing evidence that there is no other adequate remedy for the impair-
ment of their 14th amendment rights.

The plain intent of those two subsections read together is to for-
bid court orders requiring additional busing in the sixth grade and
below, even if the court finds on the facts of the particular case that
there is no other adequate remedy.

Mr. HUNGATE. Pardon me. I want to clarify, because as I under-
stand the Attorney General's answer to meand I questioned him on
that pointI thought he said that the State laws could provide an
escape valve there.

Mr. Cum Es. If I understand him correctly, what he was saying
was that the administration had carefully left recourse for the dis-
crimination against the child to the State courts, and that the State
courts could enforce the Federal Constitution, even though the Fed-
eral courts could not.

He implied that the State court decision in answer to a later ques-
tion could ultimately be reviewed by the Supreme Court, notwith-
standing this moratorium and the definitive legislation, but that is
not the way either of those bills read. Either of those bills would take
away the appellate jurisdiction of the Supreme Court.

Mr. HUNGATE. Your construction of the statute would be that the
State courts would not have authority to increase busing for students
in the sixth grade or below ?

Mr. CUTLER. No, sir.
I am not saying that. The State courts would have the power, I

assume, if no one takes it away, to enforce the Federal constitutional
right against the discriminatory school system by a busing order: but
if the State court denies the issuance of such an order, and let us think
of the State court of Mississippi, or Michigan, this bill would deny
to the Supreme Court the right to correct that order of the State
court.,

Mr. Mrxv.. Could we stop on that, Mr. Hungate, because this issue
focuses on the constitutional aspect of the bill. Page 3, line 2, of the bill
reads:, "The implementation of any order of a court of the United
States entered during such period shall be stayed."

Is there any doubt that the Supreme Court of the United States
is a court of the United States?

Mr. Ccrrimi. None whatever.
Mr. MIKVA. Do you know any case that says Congress can restrict

the jurisdiction of the Supreme Court of the United. States to her a
constitutional question arising under the Constitution of the United
States?

Mr. CUTLER. With respect to the appellate jurisdiction of the Su-
preme Court, the congressional power to make exceptions has, at
least in Ex parte ilIeCerdle. been construed to allow Congress to take
away the direct appeal type of appellate jurisdiction of the SupremeCourt over a habeas corpus, but in a context in which the Court re-
tained its certiorari jurisdiction and in fact exercised it 1 year later.

Mr. MIKVA. I want to understand what the Attorney General is
saying because it seems to me it concerns whether we are doing any-
thing or doing anything constitutional.
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If we are doing anything constitutional then there is nothing in this
bill which would take away the power of the Supreme Court of the
United States to decidehowever a case got before itwhether or
not a constitutional right was impaired.

Mr. CUTLER. I am glad to hear that, but I do not think that is the
way the bill reads.

Mr. MiKvA. I agree, but maybe we can have the power to interpret
a bill the way we like to make it constitutional. But then we are not
doing anything because it is only changing the route for such litiga-
tion.

It would go through State courts and then up to the Supreme Court
of the United States, and the only change would be in the lower Fed-
eral courts.

Mr. CUTLER. Yes, but changing the route in that manner would, as
a practical matter, be the equivalent of a 2- 3- or 5-year moratorium.

Mr. MENA. I understand, but in terms of the substance of what it
says we are doing, at that point if the Attorney General makes the
exception he says he is making, then it is only clinging what way you
get your remedy in, but it does not change the remedy.

Mr. CUTLER. If the bill meant to retain the appellate power of the
Supreme Court to hear these cases coming up through State courts,
then in due course and without the help of lower Federal courts, ulti-
mately the Supreme Court after many years might be able to bring
about the same results that are now accomplished through the lower
Federal courts.

Mr. HUNGATE. Pardon me once more.
If I understand what the Attorney General said and what you said

with regard thereto, you could go to a State court and if it enlarged
the busing remedy, that would be permissible. If that court refused to
increase the busing, you would find yourself without a remedy.

Mr. CUTLER. As we read their bill, he told one of you in response to
a question, he thought that the bill did not interfere with the appellate
jurisdiction of the Supreme Court over the State court decisions.

Mr. HUNGATE. Thank you.
Mr. CUTLER. There would be a remaining constitutional issue, the

one raised by Mr. Justice Story in Martin v. Hunter's Lessee, as to
whether Congress could in faot deny jurisdiction, at least in cases aris-
ing under the Constitution, to somelower Federal court.

Ir. Justice Story in his day thought that Congress had an obliga-
tion to confer that jurisdiction at least in constitutional cases on some
lower Federal court. Congress has never tried this, and other cases
have said to the contrary.

Mr. ZEI,Exito. Mr. Cutler, section 3(a) of the moratorium bill de-
prives a court of its authority to implement its judgment. Unlike the
McCardle case, it does not deprive the court of jurisdiction to hear and
determine constitutional questions, does it?

Mr. CUTLER. That is correct.
Mr. ZELENHO. So, let us spell out exactly what would happen in the

Supreme Court either with respect to an appeal from a State court or
an appeal from a lower Federal court. The Supreme Court would hear
the case, determine whether a violation of the 14th amendment existed,
agree or not agree with the remedy afforded below, and issue an order.
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If the order "directly or indirectly" required additional or new busing,
its order would be stayed.

Now, are you saying that that constitutes interference with powers
of the Supreme Court which are vested in the Court by article III
and not subject to regulatory authority. of theCongress?

Mr. Comm Yes, we would say, saving or notwithstanding what
power Congress has under the 14th amendment and not withstanding
what power Congress has under article III, that Congress may not
under the Gordon case and Klein case and the others cited earlier in
our statement, Congress may not in a case in which it has given juris-
diction to the Court, say to the Court, "You may not grant any remedy
or you must wait before you grant any remedy until we decide
whether it is a good remedy or not." Congress cannot place itself in
effect as a higher court of appeal over the Supreme Court or any other
court.

And you will recall at the time when Congress made the decisions
of the Court of Claims subject to review by the Congress in the sense
that you could decide whether or not to make an appropriation, the
Supreme Court declined to exercise appellate jurisdiction in such
cases because its final action would still be subject to your review.

Mr. PoPF. If the chairman will permit, but if there are multiple
remedies available, the Congress would have power to restrict the use
of one remedy.

Mr. CUITY.R. If there are multiple remedies available, and if Con-
gress were to say that the course of judicial review should take one
path rather than another path, or that one adequate remedy is the
only remedy we will permit and we will not permit another adequate
remedy, I think Congress could do that as long as it was not simply
deciding .a particular case.

That is not the case we have here.
Mr. MCCLORY. Notwithstanding everything that you have said, you

would not deny, would you, the authority of the Congress to spell out,
as I believe were indicated in the Swann case, limitations on busing
in carrying out desegregation ?

Mr. CUTLER. Not at all, Mr. McClory, as long as the net result of
what you did was to maintain and enforce the 14th amendment rights
and to leave at least some adequate remedy.

Mr. MCCLORY. Do I understand correctly that you are not neces-
sarily agreeing with each and every Federal court order involving
busing but are rather defending the constitutional rights in question.

Mr. CUTLER. That is correct, sir. Where the lower courts have made
errors on particuar school desegregation orders, they can be corrected
on appeal; and when and as the Congress or the States have provided
other true remedies, it may well be at that point busing remedies
would be unnecessary.

Mr. Pon.. Well, Mr. Chairman, we are going to have to adjourn
because the bell has rung and we will have to answer that bell. I think
I understand from the thrust of the witness' testimonyand I think
he has been very fair and intellectually honest in his approachthat
the moratorium bill would be constitutional if properly fashioned.

Mr. CUTLER. It might be.
Mr. Pon.. I be your pardon.
Mr. Curim. There has never been a decision, and Mr. Doer would

not go that far.
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Mr. Pori. The case may be one of first impression, and yet you are
entitled to the opinion, and I share it that if properly fashioned, it
would be constitutional. I think that was stated almost explicitly in
your statement, but if this is true, would you be able to offer the com-
mittee a suggestion about how much a bill should be fashioned?

Mr. Claim. I would like to have Mr. Doar speak to this in a mo-
ment, sir, because his views would go, I think, further than my own,
but I do not see how you could write any moratorium bill except one
that was married to a 'bill which itself provided an adequate remedy
and did not curtail the 14th amendment rights, and you do not have
that kind of a bill, and if you are going to put that kind of a provision
in your ultimate bill, you might as well put it in your moratorium bill.

Mr. Pon. There would be no occasion to have a moratorium bill if
you c itld decide instantly what substantive legislation would be
effective.

Mr. CUTLER. You could have substantive legislation now and decide
to change it in a year.

Chairman CELLER. Mr. Doar, do you have a comment?
Mr. DOAR. Mr. Chairman, I believe the moratorium bill is uncon-

stitutional because, on its face, it clearly and unequivocally suspends
constitutional rights. think there comes a time when a remedy for a
constitutional right becomes the right, itself, and where the suspension
of the remedy becomes the suspension of the right, itself.

The fact is that in these cases, that is what the circumstances are,
the courts are requiring the transportation of schoolchildren when
there is no other way of liquidating a formally State-imposed school
system. I believe that this legislation reaches State-imposed segrega-
tion it the public schools within a school district and it is made after
our Federal courts have made and are making tireless efforts to rid the
Nation of the last vestige of the dual school system.

This legislation contradicts a clear requirement of the 14th amend-
ment, that the States convert dual school systems into a unitary sys-
tem. It seeks to prohibit the use of transportation in cases where the
courts find that there is no other way to disestablish the dual school
system. It is a blanket ban, even when the court determines that it is
essential to vindicate the right of the particular schoolchildren. If
what I say is so, and I believe it to be, with all due respect, then I say
,nat the Jongress cannot abolish this remedy, it can not suspend it,
because it is i effect suspending constitutional rights.

Chairman CELLER. You mean we could not reshape a moratorium
bill tn fit your views?

Mr. DOAR. I do not belie% . can reshape the moratorium bill to
fit my view ; no, sir.

Mr. MCCLORY. If you will yield, I think the Attorney General cited
the Norris-LaGuardia act a..., analogy. Am I correct that the Norris-
LaGuardia act set up guidelines for the courts but left the ultimate
decision to the court that if it made certain findings, it could issue
the injunction even though there were competing constitutional rights
involved in the case?

Mr. CUTLER. There are really no competing constitutional rights.
The employer had no constitutional right.

Chairman CELLER. There is a vote on the arms bill, and I am afrai.d
we have to terminate the proceedings. You may submit any
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Mr. Curr,sa. Mr. Chairman, I would like to call your attention to
the second Swann decision. On the same clay that Swann v. Charlotte-
Mecklenburg was decided, the Supreme Court struck down a North
Carolina statute that would have prohibited busing, on the ground
that such a statute would interfere with the only effective remedy
that was available under Swann and would therefore violate the 14th
amendment.

Now, if the State cannot step in and ban busing orders, how can we
say that the Federal Congress can step in and ban busino. orders
when, in the second Swann decision, a State ban on busing orders was
held to deprive the plaintiff in Swann and other children of funda-
mental 14th amendment rights.

Mr. Po'. Of course. you are not banning busing, are youare you
not suspending busing?,

Mr, CUTLER. Now for a year you are banning all basing, and after-
ward you are banning it for sixth grade and below.

Mr. Pon,. If the moratorium legislation now contemplated becomes
law, of course Congress may not decide to write a bill just exactly in
that style.

Mr. CUTLER. Then you should not have a moratorium until you know
what bill you are writing because then you are doing exactly what
Mr. Doar says, you are suspending the constitutional right.

Mr. POFF. You would need a moratorium to provide time to search
out all alternatives that would be bc1h effective and constitutional.

Mr. CUTLER. But you can do both of those without depriving chil-
dren of constitutional rights. You may deliberate for 3 years.

(The prepared statement of Mr. Cutler follows:)

STATEMENT OF JOHN DOAR AND LLOYD N. CUTLER, COCHAIRMEN OF THE LAWYER'S
COMMITTEE FOR CIVIL RIGHTS 'UNDER LAW

Mr. Chairman and members of the committee, we appear here today at the
committee's invitation to testify concerning H.J. Res. 620 and H.R. 13916.

We are the pre,ent cochairmen of the Lawyers' Committee for Civil Rights
Under Law. The Committee is a nonprofit, tax-exempt organization. It wan
formed in 1963 at the request of President Kennedy and it has continued its
activities at the request of every succeeding President.

The committee's purpose is to mobilize the legal resources and the moral force
of the -ation's lawyers to defend and uphold the civil and constitutional rights
of the r ttion's racial minorities and other disadvantaged citizens. Our board of
trustees consists primarily of leading lawyers through°. the country who, in
today's vernacular, would be regarded as part of the legal "establishment."

Our principal activity is to take part in the trial and appeal of cases that raise
...gnifleant issues relating to the rights of minority and other disadvantaged
groups. We function as lawyers, not as a political or pressure group. Attached'
to our statement is a copy of our most recent annual report, which deseribes
our activities in detail and contains the names of our national Board of Trustees
and members of our local committees in Atlanta, Boston. clucago. Indian:10011'4.
Kansas City, New York, Philadelphia. San Francisco and Washington.

Mr. Chairman. as a matter of polity our Committee. as such. does not advocete
the passage or defeat of any legislation. In response to your invitation. we are
submitting our opinion, as lawyers with some qualification in this field, as to
the constitutionality of the moratorium bill and as to the constitutionality of
the moratorium bill and as to he constitutional linpllealons of the propoqed
constitational amendment. We should also note that the views we express were
unanimously approved after appropriate notice by a quorum present at a regu-
lar meeting of the Executive Committee of our Board of Trustees in Washing-
ton, D.C. on Anril 3. 1972. Nevertheless. since we are presenting a professional
legal opinion, we present it only as the opinion of the Executive Committee
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members whose names are attached to the statement, and who either attended
the meeting on April 3 or subsequently notified us of their concurrence.

We shall first address H.R. 13916. the Student Transportation Moratorium Act,and then the Joint Resolution providing for a constitutional amendment.

H.R. 13916

We believe H. R. 13916, the moratorium bill, is unconstitutional for the rea-sons set forth below.
Proponents of the bill have urged that Congress may lawfully impose a stay

on the effectiveness of future judicial orders providing specific relief for anadjudicated impairment of a constitutional right, when Congress finds the stay
necessary to allow it time to enact another measure intended to provide stand-ardized and at least equally effective remedies.

The question so framed is one of first impression, one that, in our judgment,
would be very difficult to answer. However, it is not the question we see posedby H. R. 13916. For this billwhether taken on its own terms or in conjunction
with the companion Equal Educational Opportunities Bill that the Administra-tion has also proposed (H. R. 13915)has not been shown to be necessary for,
or likely to result in, the enactment of standardized and equally effective remediesfor adjudicated impairments of constitutional rights. To the contrary, and ac-cepting its stated intentions, it appears on its face to enact a congressional lim-
itation on judicial remedies for previously adjudicated constitutional rights,while Congress considers other measures that would impose still further limita-tions on those rights and remedies.

Congress, of course, has constitutional power to create lower federal courtsand to define their jurisdiction, as well as power to make exceptions to the ap-
pellate jurisdiction of the Supreme Court. But like any other constitutional
power, this power is not an absolute one. It must be exercised consistently withother constitutional grants of power and other declarations of constitutional
rights. For example, no one would suggest, we assume, that Congress could enact
a statute denying original or appellate access to any federal court for all claimed
violations of First Amendment rights. The federal judicial power granted under
Article III extends to "all cases in law and equity arising under this Constitu-
tion," (emphasis supplied) and Congress cannot constitutionally bar all federal
courts from exercising this power. Martin v. Hunter's Lessee, 14 U.S. 304 (1816) ;
Eisentrager v. Forrestal, 174 F. 2d 961. 966 k D.C. Cir. 1949), reversed on other
grounds sub nom. Johnson v. Eisentrager, 339 U.S. 763 (1950). To take an even
more obvious example, Congress could hardly define the jurisdiction of the lowerfederal courts so as to require that, nothwithstanding the Sixth and Seventh
Amendments, all cases must be tried without juries. Perhaps Congress could con-
stitutionally abolish the lower federal courts entirely, although Mr. Justice
Story's opinion in Martin v. Hunter's Lessee, supra, suggests that it could not.
But having created the lower Federal courts and conferred on them jurisdiction
over cases arising under the Constitution. Congress cannot limit this jurisdictionin ways that violate other provisions of the Constitution or prevent courts fromgranting effective relief.

Nothing in the Norris-La Guardia experience or in Fix Parte McCardle, 74 U.S.506 (1868) is to the contrary. The curtailment imposed by the Norris-La GuardiaAct on the right to an injunction in a labor dispute had the effect of
protecting the First Amendment. right of peaceful picketing. It did not deprive
employers of a constitt:Ionally protected right or remedy. and when the Supreme
Court. upheld the Act, it had no need to consider any such issue. See Lout v.
Shinner, 303 U.S. 323 (1938). In Ex Parte McOardle, the Supreme Court. heldonly that Congress could lawfully take away the right of direct appeal it had
previously granted under a particular Reconstruction era habeas corpus statute;
the power of the lower federal courts to grant writs of habeas corpus to personsdetained in violation of their constitutional rights remained unimpaired, as did
the discretionary appellate power of the Somme Court to review lower court
habeas corpus decision under the Act of 1789 granting it the right to issue writs
of certiorari. Ex Parte Verger, 75 U.S. 85 (1869). And in other eases whore the
congressional power to bar federal courts from issuing injunctions has been up-
held. the decisions have made clear that other adequate judicial remedies re-mained available. Phillips v. Commissioner, 283 U.S. 589 (1931) ; Younger v.Harris, 401 U.S. 37, 45 (1971).
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Moreover, the Supreme Court has held many times that the congressional au-
thority to grant or remove jurisdiction in broad classes of cases does not include
the authority to review decisions within a court's jurisdiction before permitting
those decisions to become effective, or to require the courts to decide such cases
in congressionally specified ways. This has been true ever since Hayburn's Case,
2 U.S. 408 (1792). The principle has been reaffirmed in a long line of cases, of
which the most important are the opinion of Chief Justice Taney in Gordon v.
United States, 173 U.S. 167 (1864) ; United States v. Klein, 80 U.S. 128 (1871) ;
and Muskrat v. United States, 219 U.S. 346 (1911). Even Ex Parte McCord le
notes the unconstitutionality of "the exercise of judicial power by the legislature,
or legislative interference with courts in the exercise of continuing jurisdiction."
74 U.S. at 514.

When jurisdiction has been conferred on the federal courts to adjudicate the
existence of a constitutional right, the courts must have the power to grant an
effective remedy. This is the clear import of Chief Justice Hughes' opinion for
the Court in Sterling v. Constantin, 287 U.S. 378 at 403 (1932). As Mr. Justice
Rutledge put the matter in Schneiderman v. United States, 320 U.S. 118, 168-9
(1943) (concurring opinion) :

"Congress has, with limited exceptions, plenary power over the jurisdiction
of the federal courts. But to confer the jurisdiction and at the same time nullify
entirely the effects of its exercise are not matters heretofore thought, when
squarely faced, within its authority."

In the light of these principles, the moratorium bill would plainly be uncon-
stitutional if the moratorium were of indefinite duration. Viewed as an attempt
to deprive the courts of power to adjudicate Fourteenth Amendment rights and
provide adequate remedies, it could not possibly stand. Viewed as an attempt
to modify or stay judicial decisions within jurisdiction previously conferred,
or to require that future cases be decided in a particular way, it would be
equally invalid. Viewed as an attempt to deprive the courts of power to grant
the only remedy for an adjudicated impairment of constitutional rights that
the courts have found adequate on the facts of a particular case, its unconstitu-
tionality would be clear.

The bill, of course, does not provide for a moratorium of indefinite duration ;
it specifically limits the period of the moratorium to July 1, 1973 or such earlier
date as the Congress enacts the contemplated legislation defining what con-
stitutes a denial of equal educational opportunities and of the equal protection of
the laws, and providing standardized remedies. As we said at the outset, a mora-
torium bill carefully limited to the period required to accomplish such an ob-
jective would present a constitutional issue of first impression' Constitutionality
in our view would depend on whether Congress clearly demonstrated that the
moratorium was needed to enable Congress to enact the contemplated remedial
legislation, and that in the remedial legislation Congress intended to protect
and enforce rather thr,n to limit the Fourteenth Amendment rights involved, and
to provide at least equally effective remedies for their impairment.

One might perhaps argue that because seventeen years have already passed
since the Supreme Court issued its opinion in Brown v. Board of Education, 349
U.S. 294, 301 (1955) (Brown II), Congress may lawfully delay effective relief
for an additional year today. But Congress today must take into account the
long line of Supreme Court decisions culminating in Carter v. West Feliciano
Parish School Board, 396 U.S. 290 (1970), placing ever greater urgency on school
desegregation and suggesting strongly that any delay in the implementation of
court-ordered plans inflicts continuing and irreparable harm on schoolchildren.
In Griffin v. County School Board of Prince Edward County, 377 U.S. 218 (1964),
the Court said that the time for mere "deliberate speed" had run out; in Green v.
School Board of New Kent County, 391 U.S. 430, 438-9 (1968?, the Court said
the burden on school boards is to come forth with desegregation plans that
"promise[s] realistically to work now"; in Alexander v. Holmes County Board
of Education, 396 U.S. 19, 20 (1969), the Court said that the "deliberate speed"
standard for desegregation "is no loupr constitutionally permissible," and ruled

I The only Supreme Court decision dealing with a legislative moratorium on judicial
action is Home Building a Loan .4.88'n v. Blaisdell, 290 U.S. 398 (1934). which sustained a
Minnesota statute allowing courts to ..xtend the redemption period of mortgagee and thus
postpone judicial foreclosure, but did sn on the ground that the mortgage contract was
inherently subject to modification by stee law so that the constitutional han on impairing
the obligation of contracts had not been violated. The case is no precedent for a moratorium
which by definition postpones the only relief a court finds effective for the adjudicated
impairment of a constitutional right.
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that "the obligation of every school district is to terminate dual school systems
at once . . ."

If a lower court enters a busing order that goes beyond what is necessary to
remedy the impairment of a constitutional right, that error can of course be
corrected on appeal. But if, on the facts of a particular case, the courts finally
determine that some form of busing is the only presently available means of
achieving the effective remedy required by the Constitution, then for Congress
to deny anyone that remedy, even for an additional school year, is a very serious
"Latter. Frustration or denial of court-ordered remedies for school desegregation
can no longer be distinguished from frustration or denial of the underlying Four-
teenth Amendment right. See Cooper v. Aaron, 358 U.S. 1, 17 (1958` ; Griffin v.
School Board of Prince Edward County, supra, 377 U.S. at 232. _Action that
Perpetuates an unconstitutional dual school system not only delays the remedy,
it compounds the harm of such a system. Green v. School Board of New Kent
County, supra, 391 U.S. at 438. Thus Congress itself would be imposing constitu-
tional injury on schoolchildren by staying the effectiveness of any new busing
order which the courts have finally found in a particular case to be an indis-
pensable element of prompt and effective relief. Such an act would raise serious
questions under the Fifth Amendment (see Boiling v. Sharpe, 347 U.S. 497
(1954) ; Gautreaux v. Romney, 448 F. 2d 731, 740 (7th Cir. 1970) ). The only
possible countervailing constitutional justification would be a clear demonstra-
tion of facts convincingly establishing the necessity of a moratorium to enable
Congress to enact standardized and nationwide remedies that are at least equally
effective. These facts would have the status of constitutional or jurisdictional
facts, in the sense that a court considering the constitutionality of the mora-
torium would be entitled to satisfy itself that Congress had demonstrated a
compelling need for such a postponement of effective relief for an impairment
of a constitutional right. Sterling v. Constantin, supra; Ng Punt/ Ho v. White,
259 U.S. 276 (1922) ; see Hart, The Power of Congress to Limit the Jurisdiction
of Federal Courts; An Exercise in Dialectic, 66 Harv. L. Rev. 1862, 1386 ff.
(1953). Examination of the moratorium bill and the companion Equal Educa-
tional Opportunities Bill persuades us that this essential demonstration has not
been made.

To begin with, the findings contained in Section 2 of H.R. 13916 contain no
statement or other showing that the moratorium is needed to enable Congress
to enact the contemplated definitive legislation. Instead, the bill merely contains
a finding (Section 2(a) (5) ) of "a substantial likelihood that pending enactment
of such legislation, many local educational agencies will be required to imple-
ment desegregation plans that impose a greater obligation than that required
by the Fourteenth Amendment and permitted by such pending legislation, and
that these plans will require modification in light of the legislation's require-
ments. . . ."

Even if this were so, it does not demonstrate that the moratorium is needed
to enable Congress to enact the contemplated remedial legislation. The mora-
torium would apply only to the effectiveness of subsequently issued busing orders,
leaving existing busing orders in effect. However, Section 406 of the Equal Edu-
cational Opportunities Bill would authorize the reopening and require the con.
forming modifications of all busing orders "in effect on the date of enactment
of this Act." Aside from its own constitutionality, which we doubt, the reopening
provision would reach orders issued during the moratorium period just as effec-
tively as orders already issued. If orders already issued need not be stayed at
once to enable Congress to enact remedial legislation, it is difficult to understand
why orders hereafter issued need be stayed for this purpose. We therefore be.
lieve it would be most difficult for Congress to sustain its burden of showing
a compelling public need to stay new busing orders to remedy adjudicated im
pairments of constitutional rights while the Equal Educational Opportunities
Bill is being considered.

A further flaw in the present moratorium bill is that it prohibits all new
busing orders, even those that would later be permitted under the contemplated
definitive legislation. For example, Section 402 of the Equal Educational Oppor-
tunities Bill would permit a court, as its seventh and last relief option, to order
compulsory busing above the sixth grade if the court finds that no otht adequate
remedy for the denial of Fourteenth Amendment rights is available. H.R. 13916,
however, would stay such relief during the moratorium period even though
the court finds no other adequate remedy is available, and even though the
relief concededly does not, in the words of Section 2(a) (5) of the moratorium



bill, impose on educational agencies a "greater obligation than that required
by the Fourteenth Amendment and permitted by [the) pending legislation."
In this important respect, the moratorium bill plainly exceeds its own stated
objective.

Since the justification claimed for the moratorium bill is to allow time to enact
the contemplated definitive legislation, the constitutionality of the moratorium
bill alco depends upon whether the provisions of the contemplated definitive
legislation are themselves constitutional.

It may well be, as Professor Archibald Cox has recently suggested, that under
Paragraph 5 of the Fourteenth Amendment Congress may enact a uniform
nationwide program of effective remedies for school desegregation that replace
or modify remedies previously decreed oy the courts. (Cox. The Role of Congress
in Constitutional Determinallons, 40 Cincinnati L. Rev. 199, 259 (1971)). How-
ever, we believe that some provisions of the contemplated definitive legislation
go beyond the broadest permissible reading of this congressional power and well
beyond the terms of the hypothetical legislation outlined by Professor Cox in
his a rtiele.2

The most glaring example is Section 403 of the Equal Educational Oppor-
tunities Bill. Subsection (a) of Section 403 imposes an absolute prohibition on
any court-ordered busing plan that increases over the levels of the preceding
year either the average daily distance or the time travelled by all students in sixth
grade or below, or the average daily number of such students who are bused.
It contrasts starkly with Subsection (b), which would allow such busing for
students above the sixth grade if the court finds by "clear and convincing
evidence" that there is no other adequate remedy for the impairment of their
Fourteenth Amendment rights. The plain intent of the Section as a whole is to
forbid any court orders that would result in a net increase in busing for children
in the first six grades of any school district, even if the court finds on the
facts of the particular case that there is no other adequate remedy for an
adjudicated and unrelieved infringement of their constitutional rights.

In Swann v. Charlotte-Mecklenburg, 402 U.S. 1 (1971). Chief Justice Burger
reeognized that travel times should be taken into amount in framing busing
orders. particularly for younger students (402 U.S. at 31). But the need to con-
sider this factor can hardly justify an absolute congressional prohibition on fu-
ture court orders requiring the busing of additional students In the first sixgrades. In this connection, it is significant that on the same day the court
decided Swann v. Charlotte-Meeklenburg, it also decided North Carolina State
Board of Education v. Swann, 402 U.S. 43 (1971), in which the Chief Justice and
a unanimous court struck down a North Carolina statute imposing "an absolute
Prohibition" on ins oluntary busing of any student, on grounds of ram. or to bring
about racial balance. The court said that this ban "would inescapably operate
to obstruct the remedies granted" in the Charlotte-Mecklenburg case. and noted
that "bus transportation has long been an integral part of all public educational
systems and it is unlikely that a truly effective remedy could be devised without
continued reliance upon it." (402 U.S. at 46.) If a state anti-busing statute vio-
lates the Fourteenth Amendment "when it operates to hinder vindication of
federal constitutional guarantees," it is difficult to conclude tlia a congressional
statute achieving the same result could possibly be constitutional.

The absolute prohibition of busing in the first six grades beyond previous year
levels seems unconstitutionally arbitrary in other Important respects. It would
prevent a court from ordering an agency to bus children at the voluntary request
of I heir parents as. for example. when a black child wants to shift from a niajor-
ity black school to a majority white school a remedy that Chief Justice 13urger
said was "indispensable" in .strann v. Charlotte-Mecklenburg "for those students

illing to transfer to other schools in order to lessen the impact on them of the
state-imposed stigma of segregation." 402 U.S. at 26. In this respect, it goes even
farther than the North Carolina statute struck down in the second .41vann case.
Mreover. a.s ;Tolled to any given educational agency. these prior year ceilings
are arbitrarily and randomly affected by agency decisions to increase or de-
crease busing for reasons wholly unrelated to segregation or race. Such limits

In the snot recent deci,lous considering the scope of Section 5 of the Fourteenth
Amendment. several of the opinions sugm,t that the congressional power to enforce theAmendment (loos not Include the power to limit the rights it confers, Katzenhaeh v.Morose. 354 U.S C4l, 051 (190ii) Oregon v Mitchell, 400 L.S. 112. 125-9 (19701. The
same principle would s0(11 applicable to the denial of an effective remedy.
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cannot possibly have the "standardized" or uniform effect throughout the country
that Is the assumed congressional objective, since their future application must
necessarily depend on the many differing factors that affect present and future
busing patterns in each school district.

For all of the above reasons. Mr. Chairman and Members of the Committee, we
believe that H.R. 13916. taken either on its own bottom or in conjunction with the
contemplated Equal Educational Opportunities Bill, is unconstitutional.

IL," ors. 620

Turoing our attention to the Joint. Resolution. we find no piestion of onisti-
tut umality presented by the proposal to amend the Constitution in the manner
that the Constitution provides. As to the constitutional implieations of that pro-
posal. however. we share the concern voiced by others about "trivializing" the
Coe-a-hut bal by an amendment that tries 10 ITS( )1 ye in 22 words issues as thud a ml
transitory as busing and school assignments, that limits the basic human rights
guaranteed by the Fourteenth Amendment, and that bars even the busing of
minority ehildren whose parents want them to be bused to better and less segre-
gated schools. We believe that such an amendment would be a backward step in
our steady progress toward becoming a nation no longer divided against itself.

Respectfully suinnitted.
LLOYD N. CUTLER,
Jou x MAR.

o.(1hoirincn. Mt Lawyers' I'olain Mee for ('it'll llightx 1 Wei. btu'.

MI.MBERS OF THE ExEcuTivE COMMITTEE OF THE BOARD OF TRUSTrES OF TUE
LtWITILS. COMMITTLL FOR CIVIL RIGHTS UNDER LA , ONCURRINO IN THE F010,-
GOING STATEMENT

Morris B. Abram, Esq., New York, N.Y.; Richard Babcock, Esq.. Chicago, Ill.;
E. Clinton Bomberger. Esq.. Washington. D.C.; Thomas D. Barr, Esq., New York,
N.Y.; G. d'Andelot Belli. Esq., Boston, Mass.; Bed I. Bernhard, Esq., Washing-
ton. D.C.; Bruce Bromley, Esq., New York N.Y.; Warren M. Christopher, Esq.,
Lo.-: Angeles, Calif.: Ramsey Clark. Esq., Washington, D.C.; William T. Coleman

Philadelphia. Pa.: Lloyd N. Cutler, Esq.. Washington. D.C.; James T.
Danaher, Esq., Palo Alto. Calif. : Arthur H. Dean, Esq.. New York, N.Y.; Richard
C. Dinkelspiel, Esq.. San Francisco. Calif.; John Door, E4,11, Brooklyn. N.Y.;
John W. Douglas, Esq.. Washington. D.C.: ilexander I). Forger, Esq., New York,
N.Y.; Lloyd Garrison, Esq.. New York, N.Y.; Arthur J. Goldberg, Esq., Wash-
ington. D.C.; John B. Jones .tr., Esq., Washington, D.C.; Nicholas den. Katzen-
bad'. Esq., irmonk. N.Y.; Maximilian W. Kempner, Esq., New York, N.Y.; Henry
L. King. Esq., New York. N.W. ; Otis King, Esq., Houston, Tex.; George M.
Lindsay, Esq., New York, N.Y.; Robert B. McKay, Esq., New York, N.Y.; Milan
C. Miskovsky,, Esq.. Washington. D.C.; James M. Nabrit III, Esq.. New York.
N.Y.:' Robert L. Nelson, Esq., Washington, D.C.* Louis F. Oberdorfer.
Washington. D.('.; I). Robert Owen, Esq., New York. N.Y.; Robert P. Patterson,
Jr . Esq.. New York, N.Y., William Pincus, E1-41.. New York, N.Y."; Stephen J.
Pollak. Esq.. Washington. D.C.: Barbara S. Preiskel, Esq., New York. N.Y.";
Francis E. Rivers, Esq.. New York, N.Y.: James Robertson, Esq., Washington,
D.C.; John H. Schafer. Esq.. Washington. D.(1.: Bernard G. Segal. Esq., Phila-
delphia, Pa. ; Jerome J. Shestack, Esq.. Philadelphia, Pa. ; Asa D. Sokolow, Esq.,
New York, N.W.; Theodore C. Sorensen, Esq.. New York, N.Y.; William B.
Spann Jr., Esq.. Atlanta. Ga.; Cyrus Vance. Esq., New York, N.Y.; and John W.,
Wade. Esq.. Nashville, Tenn.

Mr. Hun; vrt: (acting chairman). Any further questions? If not,
thank you, gentlemen, very much.

1 would like to say that
the

r testimony contains some of the finest
ieoa ev pert isf, have had the privilege to hen r.

McCum.otr. Mr. Chairman, I woald like to say that I am
pleased to listen to Mr. Cutler today. We sat at his feet for a long
tune during the life of at least one presidential .0111mission.

Hum; vrE. At that. we Will adjourn until 10 o'lock tomorrow.
(Whereupon, at 1:15 p.m., the subcommittee adjourned, to reconvene

at 10 a.m., April 13,1072.)
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THURSDAY, APRIL 13, 1972

HOUSE OF REPRPASSTATIVIS,
Suscommrrrzx No. 5 or THE

Cox:Krum ON nix JUDICIARY,
Washington, D.C.

The subcommittee met at 10 a.m., pursuant to recess, in room 2141,
Rayburn House Office Building, Hon. Emanuel Caller presidins.

Present : Representatives Celler, Hungate, Mikva, McCulloch, Poff,Hutchinson, and McClory.
Staff members present: Benjamin L. Zelenko, general counsel;

Franklin G. Polk, associate counsel; and Herbert E. Hoffman, counsel.
Chairman Crum. The committee will come to order.
Each member will find before him copies of additional communi-

cations received by the Chair on the so-called busing moratorium bill.
The first is an expression of opposition from Prof. William VanAlstyne of Duke University. The second contains a statement signed

by 15 members of the University of Pennsylvania Law School faculty.
Copies of these communications will be placed in the record.
(The communications referred to follow:)

Aram 11, 1972.EMANUEL CELT"
Chairman, U.S. House of Representatives, Committee on the Judiciary,Washington, D.O.

Drain ConosnssmAr Crum: I have read H.R. 13916 as you requested, and Ibelieve that its basic provision, Section 8(a), is quite clearly unconstitutionalas a violation of that separation of powers which precludes Congress fromdirecting an Article III Court to apply a different and more restrictive inter-pretation of the Constitution than that which the Supreme Court has alreadydetermined to be required. In essence, the constitutionality of this bill cannotbe sustained consistent with the description of judicial power in Marburg v.Madison, 5 U.S. (1 Cranch) 137 (1803), Martin v. Hunter's Lessee, 14 U.S. (1Wheat) 304 (1816), Cohens v. Virginia, 19 U.S. (6 Wheat) 264 (1921) andUnited States v. Klein, 80 U.S. (13 Wall.) (1872). The reasons for this con-clusion are these.
By Brown v. Board of Education, 347 U.S. 483 (1954) it was settled that alocal educational agency may not segregate public school children accordingto race. In 1968, a similarly unanimous Supreme Court held that the substantiveconstitutional entitlement of equal protection included affirmative assuranceof access to schools not identifiable by race, and that further delay or post-ponement of such access was itself unconstitutional. Green v. County SchoolBoard, 391 U.S. 488, 439 (1968) :
The burden on a school board today is to come forward with a plan thatpromises realistically to work . . . now . . . until it is clear that state-imposedsegregation has been completely removed.
In brief, in the Court's view the timing of relief in behalf of plaintiffs was heldto be an inseparable part of their substantive constitutional right to equal pro-tection and no longer simply one of several factors within the discretion of lowercourts (or legislative bodies) to consider fashioning an appropriate remedy.
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The point was reiterated the following year, in Alexander v. Holmes County
Board of Education, 396 U.S. 19, 20 (1969) ;

[C]ontinued operation of segregated schools under a standard of allowing "all
deliberate speed" for desegration is no longer constitutionally permissible.
(Emphasis added.)

So declaring, the Supreme Court held that "the Court of Appeals should have
denied all motions for additional time."

That immediate vindication of the substantive right to equal protection, may,
in a given case, necessarily include provision for transportation, moreover, is
settled by Swann v. Board of Education, 402 U.S. 1 (1971). Where the local
educational agency had operated a dual sj stem and where it had also manipu-
lated its authority over site selection and school location, minimum effective
immediate relief necessarily involved some busing of students not previously
bused and some busing of students to schools to which they were not previously
bused. Fully recognizing that complementary measures should also be employed
and that "an objection to transportation of students may have validity when the
time or distance of travel is so great as to either risk the health of the children
or significantly impinge on the educational process" (402 U.S. at 30-31), the
Court in Swann then observed :

Desegregation plans cannot be limited to the walk-in school. In Green,
supra, this Court used the term "feasible" and by implication, "workable,"
"effective," and "realistic" in the mandate to develop "a plan that promises
realistically to work, and . . , to work now." On the fact of this case, we are
unable to conclude that the order of the District Court [requiring busing] is
not reasonable, feasible and workable. Ibid.

Equally significant were two companion cases decided the same day with
Swann. In the first of these, Davis v. School Commissioners of Mobile County,
402 U.S. 33, the "desegregation" plan acceptable to the court of appeals utilized
"unified geographic zones, and no transportation of students for purposes of
desegregation." Id at 36. Reversing, the Supreme Court declared

[I]nadequate consideration was given to the possible use of bits transportation
and split zoning. For these reasons, we reverse the judgment and remand
the case for the development of a decree "that promises realistically to work, and
promises realistically to work now." Id. at 38.

In the other case, North Carolina State Board of Education, 402 U.S. 43, the
Supreme Court unanimously affirmed the judgment below declaring a state
statute unconstitutional insofar as it attempted to forbid "involuntary" busing
or the use of public funds for any such busing :

[S]tate policy must give way when it operates to hinder vindication of federal
constitutional guarantees. As noted in Swann, bus transportation has long
been an integral part of all public educational systems, and it is unlikely that
a truly effective remedy could he devised without contwited reliance upon it.
402 U.S. at 46.

With this settled background, we may now consider the effect (and the con-
stitutionality) of the proposed Moratorium Act in a particular case arising late
this summer, 1972. Additional children shall doubtless come of school age by
that time, none of whom will previously have been bused to any school. Accord-
ing to the Act, no court of the United States may enter and implement an order
assuring them of busing. Some of these children, however. doubtless live in public
housing which the district court has in Swann, previously determined to have
been situated as it is for purposes of racial segregation. The nearest school
moreover, is one which the district court has previously determined also to have
been situated as it is for purposes of racial segregation. The entire district is
that which historically operated a dual system, with bad faith noncompliance
by the local educational agency years sifter Brown. It is unimaginable under
these circumstances, in light of the foregoing authority I have briefly recapi-
tulated in this letter, that the federal court would not regard the implementation
of a new busing order in behalf of these children as indispensable to the vindica-
tion of their substantive constitutional right to equal protection. Reliance by the
defendant school board upon the Mo, .torium Act must thereupon result in a firm
and unexceptional decision by the federal court that that Act is beyond congres-
sional power and doubly unconstitutional :

1. As a federal statute authorizing state action denying substa ative equal pro-
tection, it is violative of the implied equal protection clause of the fifth amend-
ment. See ShaPfro v. Thompson, 394 U.S. 618 (1969) ( "Congr':ss may not au-
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thorise the States to violate the Equal Protection Clause.") See also Bolling v,
Sharpe, 347 U.S. 497 (1954).

2. As a federal statute which leaves jurisdiction in an Article III court to hear
and to decide the constitutional question presented by the plaintiffs, but which
then mandates a result inconsistent with that which the court would otherwise
determine within its province to interpret the law of the Constitution, it violates
the separation of powers :

So if a law be in opposition to the Constitution ; if both the law and the Con-
stitution apply to a particular ease. so that the court must either decide that
case conformably to the law, disregarding the Constitution; or cot. 'ormably to
the Constitution, disregarding the law ; the court must determine which of these
conflicting rules governs the case. This is of the very essence of judicial duty.
Marburg v. Madison, 5 U.S. (1 Cranch) 137 (1803).

3. While the Moratorium Act omits state courts from its ban, it evidently
applies to mandate the result of Supreme Court review of state court judgments
inconsistent with Swann. In permitting the Supreme Court to take appellate
jurisidiction, but in precluding it from rendering a judgment it otherwise deems
essential correctly to decide the case in according with its own interpretation
of the fourteenth amendment (e.g., to reverse and to remand with direction to
great relief involving some busing), the Moratorium Act violates the separation
of powers once again. Cf. United States v. Klein, 80 U.S. (13 Wall.) 128 (1872)
with Ex Parte MeCardle, 74 U.S. (7 Wall.) 506 (1968). To paraphrase the late
Professor Hart, the power of the Supreme Court to decide the case at all must
necessairly include the power to decide it according to the Constitution. See Hart,The Power of Congress to Limit the Jurisdiction of Federal Courts: An Exercise
in Dialectic, 06 Harv. L. Rev. 1362 (1953).

This, in essence, is a succinct statement of my views respecting the unconsti-
tutionality of the Moratorium Act and there frankly is no need to qualify themfurther. Because of what I understand to be the different views elsewhereoffered to sustain this bill, however, it may be well to put some of these into
perspective. One such view is that this bill purports to be an exercise of con-
gressional power sursuant to section five of the fourteenth amendment, thepower to enforce the provisions of section one (including the guarantee of equal
protection) by "appropriate legislation." That this bill is not maintainable
pursuant to that claim of power seems to be evident from all of the followingconsiderations:

1. It nowhere purports to provide any remedy at all for those otherwise
found to be denied equal protection by compulsory assignment to racially segre-
gated schools in a Swann-type case; it is, in this respect, utterly different from
the separate bill submitted by the Administration. Neither does it purport tofind that others whom a federal court may include within an order contem
plating busing are thereby denied equal protection, or that their exclusion
from any such order is essential to assure them of equal protection. As it doesnot at all preclude state courts from entering Swami-type orders, moreover, itis simply not connected with providing uniform means of assuring equalprotection.

2. To the extent that the Moratorium Act contemplates additional legislation
which might, when adopted, be thought to provide different but equivalent
remedies for the enforcement of equal protection without further busing, it
could be sustained only by requiring the Supreme Court to render an advisory
opinion respecting the constitutionality of that other statute which has neitherbeen adopted in fact nor properly before the Court for adjudication. This, ofcourse, is itself beyond the authority of the Supreme Court to do. See Muskratv. United States, 219 U.S. 346 (1911) ; flayburft's Case, 2 Dail. 409; UnitedStates v. Ferreira, 13 How. 840: Gordon v. United States, Appendix, 117 U.S.
697; Correspondence tf Public Papers of John Jag, vol. 3, p. 486.3. In forbidding any further provision for transportation even when essen-tial in view of the federal court for the immediate vindication of the substantive
constitutional right to equal protection, without providing any alternative which,in the view of Congress, is either a better alternative or at least an equivalent
alternative, the bill cannot be said to be one which "enforces" the right to equalprotection. Rather, it is one which abridges that right, and no such authorityis granted by section five of the fourteenth amendment. See Katzenbach v.Morgan, 384 U.S. 641, n. 10 (1966) ; Shapiro v. Thompson, 394 U.S. 618 (1969) ;
Oregon v. Mitchell, 400 U.S. 112,128 (1971) :
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Congress may only "enforce" the provisions of the amendments and may do
so only by "appropriate legislation." Congress has no power under the enforce-
ment sections to undercut the amendments' guarantees of personal equality and
freedom from discrimination, see Katzenbach v. Morgan, 884 U.S. 641, 651 n. 10
(1966).

See also Bivens v. Six Unknown Federal Narcotics Agents, 400, U.S. 388 (1971).
The bill in fact appears to be founded on a claim of congressional authority

derived 1.1m Article III, plus the necessary and proper clause of Article I, of
the Constitution. Presumably, it is derived from the power of Congress to provide
for such inferior federal courts as it deems appropriate, and to make such excep-
tion and regulation of the Supreme Court's appellate jurisdiction as it deems
expedient. There is, no doubt, great latitude of authority in these powers but I
think it clear from the materials and authority set forth earlier in this letter
that the Moratorium Act is not sustainable on such a basis. It does not deny juris-
diction to hear the case, it does not withdraw authority to consider a claim
otherwise presented in the case, it does not propose the substitution of some
remedy believed to be more appropriate than that which it withdraws, nor does
it simply foreclose a remedy inessential to provide consistent still with the power
to decide the case. Rather, it operates to mandate a judicial result otherwise
foreclosed by the Supreme Court's interpretation of what the Constitution re-
quires as part of adjudication. As it would make the courts the instrument of
adjudication inconsistent with the exercise of judicial power, it violates the
separation of powers and is, accordingly, unconstitutional. Neither the labor in-
junction cases nor the depression moratorium statutes are similar in this respect,
and neither affords suitable precedent to sustain this Act. Rather, the sense and
sensibility of Marburg v. Madison is at stake here, and nothing short of an amend-
ment to the Constitution may properly destroy it.

Sincerely,

Re : Anti-busing legislation.
Hon. EMANIIII. CRUEL
House of Representatives,
Washington, D.O.

DEAR CONGRESSMAN CRIMES: I submit herewith a statement in opposition to
the pending anti-busing legislation proposed by President Nixon. As you will see,
the statement has been signed by fifteen members of this Law Faculty. I hope
very much that you and the other members of your committee will give the state-
ment serious consideration:

Sincerely,
BERNARD WOLFMAN, Dean.

The undersigned law teachers are strongly opposed to the two bills proposed
by President Nixon for passage by Congress on the subject of busing of school
children. We believe that the two bills, if enacted, would sacrifice the enforcement
of constitutional rights, impair the functions of the judiciary under, a rule of
law, and jeopardize improved schooling for many, many children. More specifical-
ly, our reasons for opposition are as follows :

(1) The Supreme Court declare the segregated dual school system unconsti-
tutional in the Brown case 18 years ago. For much of that period, opponents of
the Brown decision have successfully avoided and delayed its enforcement. Only
recently has the enforcement process achieved any momentum. Enactment of
the two bills at this time will certainly he seenby blacks and whites alikeas
a major break in the Nation's resolve to realize the constitutional rights of black
children under the Brown decision. Moreover, the very proposal of these bills
especially given the psychological impact of the President's speechwill seriously
hamper and may well cripple efforts to achieve compliance with Brown now
underway.

(2) The two bills call for a very substantial change in the standards and modes
of enforcement of Brown by the courts. Their enactment by Congress under Sec-

Wimang iVAN ALSTYNE.

UNIVERSITY or PENNSYLVANIA,
Philadelphia, Pa., April 7, 1972.
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tion 5 of the Fourteenth Amendment invokes a rarely exercised power whose
limits are not at all clear. Strong doubts of constitutionality exist, with consti-
tutional lawyers differing as to the outcome if the bills become law and their
legality- were tested in the courts.

Whatever may be the scope of the Congressional power, the proposed
clear];. would misdirect it. The President is encouraging Congress to react in a
panic to busing, as though that were the key issue, when he should be exercising
his leadership to calm the public and to call on Congress to deal with busing as
one aspect of a comprehensive program for ending dual systems of segregated
schools. This failure of leadership is highlighted by two lay facts. According to
Administration sources, while about 40% of thb Nation's school children are
bused to school, at most 1% or 2% of this total are bused for reasons of de-
segregation. Secondly, in calling for an expenditure of 2.5 billion dollars on
"inner-city schools," the Administration has not added one dollar to existing
programs or proposals it has previously made. The nct effect of the present
proposals is to cut back sharply on existing remedies for segregation while offer-
ing little or nothing in their place.

(3) The two bills involve a needless and dangerous disruption of the proper
relationships between the President and the Congress on the one side and the
Supreme Court and other federal courts on the other. As recently as one year
ago in the Swann case, in light of almost 20 years of experience with enforcing
Brown, the Supreme Court approved of court-ordered busing as one means of
disestablishing ,dual school systemsa means which in particular cases might b(
necessary to bring about a unitary, desegregated school system. The Court did
not insist that busing was required in any mechanical way or that its disadvan-
tages should be ignored by federal judges.

The President has suggested that lower federal courts have gone beyond the
Supreme Courtand in his view, improperly so. One would then expect the Ad-
ministration to press appeals of these decisions to the Supreme Court, and perhaps
to ask that Congress mandate stays of execution pending the appeals. Instead, the
Administration presents proposals which amount to a declaration of no confidence
in fie courts and a repuMation of what they have done under the Constitution
and lolls of the United States. If we take the President at his word, this is
premature and unnecessary. It risks the very undermining of the Supreme
Court's standing that the President has on other occasions said should be avoided.

(4) One need not be an advocate of large-scale bnsing to sce the harms and
dangers in the proposed scheme. Serious questions about various aspects of
bilging have been raised by both blacks and whites. But the Administration has
not asked Congress to regulate alleged excesses of busing in a selective, sensitive
way. Rather, the Administration seeks to eliminate all bnsing as a remedy for
desegregation by placing rigid, mechanical limitations on it. The practical effect
is that busing could no longer be used even as a minor but necessary part of
a desegregation plan that emphasized, for example, new geographic districts,
or school pairings. It is in cases of this kind that the threats to the enforcement
of Brown and to the proper role of the courts are cleared.

We call on Congress to reject the two proposed bills on basing.
Martin J. Aronstein Clarence Morris
Paul Bender William Nelson
Paul W. Bruton Covey Oliver
Martha A. Field Richard Sloane
David Filvaroff Edward Sparer
Jefferson R. Fordham Ralph S. Spritzer
Daniel I. Halperin Bernard Wolfman
Howard Lesnick

University of Pennsylvania Law School
Chairman CELL ER. This morning we, have before us a very dis-

tinguished member of the administration, the Honorable Elliot L.
Richardson, Secretary of the Department of Health, Education, and
Welfare.

We are very happy to have you here, Mr. Richardson. Will you
please identify your associates for the record.

SO- $41) 72--pt. 2-89
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STATEMENT OF HON. ELLIOT L. RICHARDSON, lECRETARY, DE-
PARTMENT OF HEALTH, EDUCATION, AND WELFARE, ACCOM-
PANIED BY DR. SIDNEY P. MARLAND, U.S. COMMISSIONER OF
EDUCATION; STEPHEN KURZILAN, ASSISTANT SECRETARY FOR
LEGISLATION; WILMOT HASTINGS, GENERAL COUNSEL; STAN-
LEY POTTINGER, DIRECTOR, OFFICE FOR CIVIL RIGHTS; AND
CHRISTOPHER T. CROSS, DEPUTY ASSISTANT SECRETARY FOR
LEGISLATION (EDUCATION)

Secretary RICHARDSON. Thank you very much, Mr. Chairman and
members of the subcommittee. I am very glad to present to the sub-
committee my associates. On the far right the Dirc.ctor of the Office
of Civil Rights, Mr. J. Stanley Pottinger. Nc.t to him, the Com-
missioner of Education, Dr. Sidney P. Marland. On my immediate
right, the General Counsel of the Department of HEW, Mr. Wilmot
Hastings. On my immediate left is the Assistant Secretary for Legis-
lation, Stephen Kurzman, and on his left is the Deputy Assistant
Secretary for Education Legislation, Mr. Christopher T. Cross.

I have what I hope is a reasonably brief prepared statement which
I would like to read and then my colleagues and I would be glad to
respond to your questions.

Mr. Chairman, I am pleased to appear before this committee to
explain aspects of the President', recommendations relating to a tem-
porary moratorium on new or additional student transportation in
school desegregation cases.

Our national quest for equal educational opportunity is now at a
crossroads. Unfortunately, our attainment of this objective has become
mired in the current debate on the busing of school children for de-
segregation purposes. Surely few issues of domestic policy have pro-
duced so much heat and so little light.

Nonetheless, I believe that there is general agreement that we must
now rechart our national course. We need time to think the issues
through, rationally, fairly, and with great care. The issues are diffi-
cult but they must be faced. If one thing is clear, it is that we cannot
conenue the current degree of social pressure on our school system.

As the President said 2 years ago :
One of the mistakes of past policy has been to demand too much of our schools :

They have been expected not only to educate. but also to accomplish a social
transfo-tuation. Children in many instances have not been served, but used
in what all too often has proved a tragically futile effort to achieve in the schools
the kind of .. multiracial society which the adult community has failed to achieve
for itself.

If we are to be realists, we must recognize that in a free society there are
limits to the amount of government coercion that can reasonably be used ; that
in achieving desegregation we must proceed with the least possible disruption of
the education of the nation's children ; and that our children are highly sensi-
tive to conflict, and highly vulnerable to lasting psychic injury.

But to rechart our course is not abandon it, not to lose sight of our
fundamental objectives, nor to break faith with the progress achieved
since Brown v. Board of Education was decided, some 18 years ago.

The problems of achieving equal educational opportunity have,
themselves, changed daring those 18 years, because the dual school sys-
tems in our Southern States have now been substantially disestablished.
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Let us put aside the question of who deserves the credit for this prog-
ress. The facts are that in the 11 Southern States since 1968, the per-
centage of black children in all-black schools has dropped from 68
percent to 9.2 percent and the percentage of black children in majority
white schools has increased from 18.4 percent to 43.9 percent. More of
the minority children in the South now attend effectively integrated
schools than those in the North.

Now, in looking at the distance we have yet to travel, we find a
whole complex of problems which face us at end of the road that
began with Brown 18 years ago. We face the vast ghettos in our large-
cities, the occasional problems of in-school discrimination; the few
districts that still operate de jure segregated systems, the widespread
belief that remedies have been imposed that harm more than they-
help, and, above all, the enormous educational disadvantages afflict
ing our poor and minority children.

As we look to the future, we must now focus much more specifically
on education itseJ: on assuring that the opportunity is not only equal,
but adequate, and that in those remainingcases in which desegregation
has not yet been completed it be achieved with a greater sensitivity to
educational needs.

The parents of all childrenblack and white alikeare demanding
more and better education from our school systems. They are not allconvinced that our schools are delivering that education. They have
legitimate concerns that the results in some desegregation cases are not
educationally sound for at least some of the children involved.

We must reestablish by action, not words alone, the primacy of the
educational objectives which underlie the original Brown cases. We
must reduce our reliance on the transportation of students between
schools or school systems as a tool to achieve equal educational oppor-tunity. Transportation can never do the whole job. It can never reach
the c- re areas of our cities where educational deprivation is the
greatest.

The choice is not desegregation or compensatory education. Some-
times, desegregation improves the achievement of low-income children:
sometimes e'it does not; and the same is true of compensatory education.
There is no need for a choice between these two approaches to eqiiaT
educational opportunity. But there is a need to encourage, local plan-
ning that will combine and coordinate them most effectively. Any local'
school district which genuinely seeks to solve its problems of educa-
tional deprivation will, I trust, achieve that part of the solutio.i. which,
desegregation can achieve by desegregating and achieve that part
which will persist, because of poverty and environment, through good
compensatory programs. I cannot emphasize too strongly our com-
bined commitment to the enforcement of constitutionally required
desegregation: and to a search for all .possible means to improve the
educational opportunities for all children.

The reestablishment of the primary of educational objectives is what
the measures submitted by the President to the Congress 4 weeks ago,seek to achieve.

The whole of the President's program for action is described in great
detail in his March 17 message to the Congress. I need not repeat that
material here.

I would like first to describe the President's proposed Student Trans-
portation Moratorium Act of 1972, H.R. 13816. Its purpose is to give
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the Congress time to consider statutory approaches to the problems of
achieving e _Intl educational opportunity. approaches involving less em-
phasis on student assignment plans requiring extensive transportation,

1 believe that this period of time is critical. Without a breathing
spell during which the Congress and the country can rationally address
this emotionally charged issue. we are likely to face a continued escala-
tion of concern and of pressure for action which we may later find
unwise.

We do not need more emotion.
We do need to quiet fear.
We do not need react' ve, poorly thought-out legislative actions.
We do need a comprehensive, carefully thought-through congres-

sional enactment
The Congress has not addressed the issues of school desegrefration

policy in any systematic fashion since 1964. And even then it did not
address the enormously complex problems of defining appropriate
remedies.

The complexity and difficulty of these issues should not be under-
estimated. We will have to deal with an enormous variety of school sr,-:
tems and great differences among existing and proposed desegregation
plans. But we should no longer stay out of the kitchen for fear of the
heat, The President has offered the Congress his initial proposals, to
start the process. The Congress should review them with care, should
provide a forum for a rational debate and should come to its own
judgment. We, are open to any suggestions for improvements in our
proposals. We are seeking the best answers, not just answers with our
own stamp.

The Congress has a role in this process, a role made explicit by sec-
tion 5 of the 14th amendment. The need for uniform and consistent
national criteria to guide the development of remedies in desegregation
cases seems to us to be abundantly evident. Those criteria can only be
developed by congressional action.

'luring this period of deliberation the Congress should, in aid of its
own jurisdiction maintain the status quo.

These are the reasons we request speedy enactment of the Student
Transportation Moratorium Act of 1972. If we stop for a moment,
if we dampen the fears so ev;dent among our people, if we provide a
time. for reassessment, we can create an atmosphere more conducive
to a serious and substantive review of the country's policy options in
this area.

The moratorium proposal is simple in design. It would not affect
any determinations of constitutional rights. Litigation and adminis-
trative action could continue. However, new desegregation plans en-
tered after enactment would be stayed during the moratorium period,
to the extent they involved any new or different public transportation
of any student. At the expiration of the moratorium period, all plans
staved to that extent would go into effect, provided they met the new
statutory standards which we have proposed for enactment by the
Congress.

Since some questions have arisen as to the effect of this proposal, let
me take a moment to describe both the effects of H.R. 13916, and some
of the things it would and would not do.
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The moratorium would stay every order which required the public
transportation of any student not previously transported or of any
student who previously was attending a different school, if the order
was entered during the moratorium period. Thus, it would have no
effect on any order entered before its effective date.

It would have no effect on changes in school assignments resulting
from natural events such as the opening of a new school, the gradua-
tion of students or the coming to town of new families. So long as the
natural changes occur within the scope of any existing court order or
title VI plan, they would not be affected by the moratorium.

The moratorium would affect only the student transportation aspect
of any order or plan. It would not provide a stay of any walk-in
student assignment remedy, of any teacher-assignment remedy, or of
any re- edy for in-school discrimination, denial of equal access to edu-
cation programs and the like.

The moratorium would affect only Federal action. It would not
impact on State court proceedings, State administrative proceedings,
or on any school district's voluntary initiatives toward school de-
segregation, even though new or additional school transportation is
invol red.

The moratorium would stay all new Federal orders to the extent
described. Like any freeze imposed to consider the subject matter in
detail on its merits, it does not attempt to define exceptions which might
otherwise be deemed appropriate. The question of appropriate limits
is the very question to be addressed by the Congress pursuant to the
President's proposed Equal Educational Opportunities Act of 1972,
H.R. 13915. The moratorium is designed only to preserve the status
quo for the period of ungressional deliberation.

The Acting Attorney General has already described some of the
court-order districts which could be affected by the moratorium, if
promptly enacted : for example, Memphis, Tenn.; Austin and Dallas,
Tex.; Atlanta, Ga. The HEW districts which could be affected are
Prince Georges County and Wicomico, Md.; and Tift County, Ga.

In closing, let me say that I believe it critical that the Congra.,
address the issues of equal educational opport,:rity and school deseg-
regation together and now. We must move forward to fulfill our
national commitment to equality in a rational and orderly fashion.
We need uniform natiom:1 standards. We must give renewed emphasis
to educational values. We mut, dr,cide how to achieve what NN e all
know we must achieve for all our children.

But to address these issues fairly and without emotional distortion,
we need the time pcivided by the President's moratorium proposal.
We must lower our voic °s and open our minds. The Congress is the
only appropriate forum in which these grave issues of national policy
can he addressed. I urge enactment of the moratorium as the first
step in this difficult process.

That concludes my statement, Mr. Chairman. My colleagues and I
will be, glad to respond to the questions of the subcommittee.

Chairman CELLER. Mr. Richardson, as you know, no doubt, a peti-
tion is pending which seeks to dischai 7.e this ,-ominittee from further
consideration of House Joint Resolution r20, a ;proposed constitutional
amendment banning busing.

....



On February 7, this committee wrote to you, requesting the views
and comments of your Department on House Joint Resolution 620
and a number of other proposed amendments to the Constitution.

To date we have received no reply. It appears that the President
does support some sort of constitutional amendment but seeks to post-
pone taking a formal position. We do not have the administration
view on the provisions of House Joint Resolution 620, but think it
would be helpful to the committee if you would express the views of
your Department on it.

Mr. RICHARDSON. Let me comment first, Mr. Chairman, that the only
reason you do not have a report from my Department on the resolu-
tion is simply that during this interval, the administration has been
developing legislative proposals which are now before the Congress
and which constitute what we believe is a reasonable and compre-
hensive approach to dealing with the problem.

As to the re Aution itself, the administration has, for these reasons,
not reached a formal position. We have said that we believe that the
best way of dealing with the problems arising out of the excessive
transportation of children, while at the same time furthering the
objective of equal educational opportunities, is to pass our legislation,
and, if you do this, then you do not reach these constitutional amend-
ments. I would say simply for myself, as I have said before, that I find
the various resolutions pending before the subcommittee to be highly
ambiguous. One reading of this resolution introduced by Congressman
Lent would be simply that it is merely declaratory of the Brown case
and all of those which have followed it. A more extreme reading on
the other side would conclude that it intended a complete reopening
or could bring about a complete reversion of any or all desegregation
orders. Probably neither of these interpretations is within the intent of
the sponsors and, yet, the fact that they are possible interpretations is
illustrative of the difficulty of dealing with this problem by means of
a tmsti,,utional amendment rather than through the comprehensive
legislative approach which the administration has recommended.

Chairman CELLER. At a press conference which you he'd on Feb-
ruary 1(3, 1972, you were quoted as saying with respect to House Join'
Resclution 620:

This amendment, and other amendments, could have the effect of actually
undercutting and rolling back the measures that have been taken to dismantle
the dual school systems even in situations that did not involve massive trans
portation and certainly I do not believe that the Administration wants to
bring about that result.

Is that your view today I
Secretary RICHARDSON. Yes; as I said a moment ago, that is a pos-

sible interpretation of the amendment. It could also be interpreted to
have no effect at all because it was me sly declaratory of Brown and
all subsequent decisions.

I am simply making a point I made a moment ago that it is
ambiguous.

Chairman CELLER. I take it, therefore, that you do not think too well
of this amendment.

Secretary RICHARDSON. I do not.
Chairman CELLER. Would you advise that we vote against it?
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Secretary RICHARDSON. If I were a member of the subcommittee,
I would vote against it, but I do not believe I am necessarily the best
source of advice to the subcommittee.

Chairman CELLE11. Mr. Secretary, can you give us information as to
how many schoolchildren will ride a bus to school this year?

Secretary RICHARDSON. It is almost 19 million children, 18.9 million
for the 1971772 school year.

Chairman CELLER. How does that relate to the total enrollment of
schoolchildren?

Secretary RICHARDSON. 43.5 percent as of the school year 1970-71,
which is the last for which we have national figures.

Chairman CELLER. How many children rode a bus to school last year?
Secretary RICHARDSON. For 1970-71, the figure was 18.6 million.
Chairman CELLER. What number and percent of pupil busing is

attributable to desegregation, if you know ?
Secretary RICHARDSON. We can only estimate this by looking at the

school districts where there have been desegregation orders. For ex-
ample, the South, where the most desegregation has taken place, in
1967, had very little desegregation, and 52.5 percent of the pupils in
the South were t ransport ed at public expense.

In 1970, when a significant amount of desegregation.had taken place,
55.5 percent of the pupils were transported at public expense. That
leaves a difference of 3 percent, which could be attributable to
desegregation.

If you look at the 100 largest districts, the picture is different. Of
course, the problem really is not so ruch a growth problem for the
South as a whole, because in some districts desegregation was accom-
plished with less, busing than there had been before.

So. if you look at the picture in terms of the situations where the
busing problem has been acute, you can identify among the hundred
largest districts, 23 which, in 1971, had desegregation plans and 69
which did not have desegregation plans.

Of the remaining six, we have no data. The 23 with desegregation
plans had an average 7.5 percent more pupils transported in 1971 than
in 1970. The 69, without desegregation plans, had 0.7 more pupils
transported in 1971 than in 1970, and that, I think, is probably a more
relevant comparison. In other words, about 10 times greater increase
in busing in the large districts with desegregation plans than those
without.

I also have here, Mr. Chairman, a tabulation which shows districts
which have had very substantial increases in busing as a result of de-
segregation plans ranging from the 27.3 percent increase in Little
Rock to 14.5 percent in Alexandria.

Mr. ZELENHO. Mr. Secretary, in the districts in which you account
for the largest increases in busing occurredhow much busing took
place before?

Do you have figures as to numbers of pupils transported before
1970-71 in those districts?

Secretary RICHARDSON. Yes; we do. In the districts that I men-
tioned, for example, where there have been substantial increases, we
have the numbers of pupils who were transported, in 1970, and the
number who were transported in the following year with the percent-
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age in each case. This shows the relative gains which, as I said, in these
districts have been very substantial.

The highest has been in Raleigh. where in 1970. 5.7 percent of the
pupils were bused. In 1971, 45.9 percent, or an increase of 40.2 percent
in that year.

Chairman CELLER. Would you care to submit to the committee the
material from which you are reading ?

Secretary RICHARDSON. We would be glad to do so, Mr. Chairman.
(The information referred to follows:)

THE 10 SCHOOL DISTRICTS WITH PUPIL MEMBERSHIP OVER 10,000 SHOWING THE GREATEST

PERCENTAGE INCPEASES IN PUPILS TRANSPORTED

School district

Total Percent of
pupils in pupils

membership transported

Little Rock. Ark
1970 ..... ..... .... .. .
1971............ . - ................ ..... - .. ..

San Francisco City Unit, Calif.

1971 :::-: .

...................
24,451
23, 306

0 2
27.5

:.:

1.143

91.150
83.584

+27.3

7 4
27 1

7, 566 +1S.7
Hillsborough' County, Fla:

105, 347 28 4
101.298 47.6

4.049 +19.2
Chatham County, Ga:

1970- . : 40.897 4.1
37.712 5: 3
3.185 +1.- 2

Jackson MSSD. Miss:
1970_, .::.. < ......... ...... . .......___. .......... ....... ..... 30,758 6 9
1971 : : : 29,627 26.E

1.131 +19.6
Forsyth County-Winston/Salem City, N C:

49, 514 47.3
47, 937 76 /

1, 577 +20 4
Greensboro City. N C:

32, 291 363. 0

30,007 5, 4
2,284 +23.4

Raleigh City. N C:
23.469 5 7

1971- - .. ... .. . 22,236 45.9

1.233 +40.2
N.hvilleDayidson County, Tenn:

95, 313 34.2
88,190 48 9

7,123 +14.7
Alexandria City, Va:

1970 .. 17.555 10 3
16,702 24.8

853 +14.5

Chairman Cnnunn. Mr. Secretary, what interpretation would you
give to the expression "extensive transportation of students" as set
forth in so-called finding No. 1, of the moratorium bill, the first find-
ing on page 1 of the bill?

Secretary RICHARDSON. This is a finding which deals with the very
kind of data that I was just citing and which would be the subject
of the material which I have just submitted in the record. The best
answer I think is that same tabulation showing very substantial in-
creases from 1970 to 1971 in communities which have been carrying
out desegregation orders requiring transportation.

Chairman CELLER. Of the largest school districts, say of the 100
largest school districts, approximately how many were operating
under 1971 desegregation plans?
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Secretary RICHARDSON. There were 23 of the 100 largest districts
operating under new desegregation plans in the 1971-72 year.

Chairman CELLER. Can you give us an idea of the purpose of the
findings set forth in the moratorium bill, pages 1,2, and 3 of the bill?
What is the purpose of those findings?

Secretary RICHARDSON. These findings are contained in the bill to
point up the importance on the part of the Congress of dealing with
the underlying facts that have led to the President's proposal in the
first instance. The point I think was made very well in testimony
before this subcommittee yesterday by Mr. John Doar and Mr. Lloyd
Cutler in which they point out that the constitutionality of the mora-
torium legislation would substantially depend upon the underlying
facts.

On page 11, for example, of their testimony, it is pointed out that
the basis for the constitutionality would depend upon "facts con-
vincingly establishing the necessity of a moratorium to enable Con-
gress to enact standardized and nationwide remedies that are at least
equally effective."

Ana, of course, that is essentially what I have been testifying to
today.

Chairman CCLLER. Of course these findings do not have the effect of
law.

Secretary RICHARDSON. They would have the effect, however, of mak-
ing clear to Ihe Supreme Court of the United States what was the
underlying basis for the conclusion of the Congress in its wisdom that
there should be a temporary stay in aiding its own jurisdiction to
determine what the consistent long-range remedies for excessive bus-
ing should be.

Chairman CELLER. Finding No. 1, page 1, line 7 through 10, refers
to extensive transportation. Can you furnish any specific additional
information to document that finding ?

Secretary RICHARDSON. I could only add to what I have already
given the subcommittee, what you might call anecdotal information
with respect to particular communities where the increases in busing
have been most substantial. For example, in Winston-Salem, the long-
est bu,-, ride is 80 minutes each way.

In Jacksonville, a substantial number of elementary schoolchildren
have round trips that average 21/2 hours a day. In Tampa, where there
was a 19 percent jump in busing, the school transportation budget
went up by 80 percent so we have what you might call fragmentary
information that is illustrative of the gross picture disp'ayed in Lie
statistical data that I have already mentioned.

(The following information was subsequently submitted by the De-
partment of HEW :)

The following examples represent the extent of hardships that these particular
districts have encountered because of increased transportation ordered by Federal
courts. It should he noted that many of these hardships could be eliminated with
additional buses and transportation fJnds.

NASHVILLE, TENN'.

The Federal court order requires the busing of 49,000 students, 28,000 are
transported from their origina' school zones to new school zones; the total number
Of new students bused is 15.0(X).

The transportation mileage will approach 0 million miles compared to 3 million
miles for the 1970-71 school year.
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In order to meet pupil transportation needs required by the court order, the
high school day was shortened from 7 hours to 6 hours; 141 school openings
were staggered to begin at 20 minutes intervals from 7 a.m. to 10 a.m. Buses
that serve schools opening at 7 a.m. begin their routes at 6:05 a.m., which is 34
minutes before sunrise. Since children walk to pickup points, those at the begin-
ning of the route may be on the streets as much as 1 hour before sunrise. On late
runs, a few which require 60 to 90 minutes will return to their pickup points well
after sundown. Those elementary children on late shifts who live 11% miles or less
from school will be walking home in the darkness. (Nom: It should be noted that
many of those hardships could be eliminated with the additional buses and trans-portation funds that the district requested.)

111AVANNAII, OA.

The school system is operating under two Federal court orders. One for the
elementary schools and one for the secondary schools.

The results of the two orders made it necessary to transport 21,336 students
to and from school daily. This is an increased burden on the transportation sys-
tem of 7,488 over the 13,848 students transported during the school year 1970-71.

The additional busing for secondary schools require 52 extra trips per day
totaling 1,400 miles per day or 189,280 miles per school year over the busing
mileage of 1970-71.

The additional busing for elementary schools amounts to 63 extra trips per
day, totaling 1,800 miles per day or 340,200 miles per year.

An example of one of these extra trips is the bus leaving Chatham High School
in the city at 7 a.m. and arriving 45 to 60 minutes later at Beach School located
at Savannah Beach.

Thus implementation of the Savannah court order increased transportation
miles by 529;180 miles. (Non: It should be noted that many of these hardships
could be eliminated with an additional 61 buses at a cost of approximately
$549.000.)

TAMPA. FLA.

Prior to 1971-72 the Hillsborough County schools transported approximately
32,000 students in the rural areas of the school district. Now in addition to these
32,000, another 25,000 students are being transported because of the court order
requiring the desegregation of the schools.

Some of the schools begin classes as early as 7 a.m. and others begin as late
as 9:30 a.m. Some school dismiss students as early as 12 noon and others aslate as 5 p.m.

JACKSONVILLE, FLA.

The court order increased the number of transported students from 33,870 in
1969 to 65,000 in 1972. The number of buses increased from 200 to 411. There are
a ;ew round trip bus rides that total 2% hours per day.

PALM BEACH, FLA.

The court order increased the number of transported students from 17,758 to
31,209. The number of buses increased from 328 to 641.

COLUMBUS, OA.

Transportation routes for students attending Banchard Elementary, Carver
High, and Carver Elementary have been extended 15 to 16 miles coming and
going. These bus routes average 45 to 55 minutes one way. The total number of
transported students increased from 10,649 to 14,238.

WINSTON-SALLM, N.C.

The number of transported students increased from 17,876 to 22,300. The
longest time on a particular bus is 80 minutes.

CHARLOTTE-MECKLENBURG, N.C.

The number of transported students increased from 22,028 to 87,887. The
aggregate miles increased from 2 million to 3.7 million. The longest bus ride on
a particular bus is 90 minutes.
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Mr. ZELENKO. Mr. Secretary, the Civil Rights Commission testified
2 days ago and said that such evidence, however, is only anecdotal.
For example, in Charlotte-Mecklenburg, as a consequence of the
desegregation order there, bus trips were cut to a maximum of 35
minutes.

Similarly in Richmond, the Civil Rights Commission testimony
2 days ago before the Committee on Education and Labor suggests
that the average bus ride would be about 30 minutes, which is less
than current average in the adjacent districts involved in the
litigation.

Regarding busing in Alabama, desegregation of schools the Civil
Rights Commission testified, resulted in 1 million fewer passenger
miles.

Are you suggesting to the committee that finding No. 1 applies
uniformly throughout all desegregated school districts or only in
some?

Secretary Riciiminsox. Certainly not in all and clearly only in some.
The desegregation accomplished to date in formerly -de jure school
districts has largely been accomplished without additional busing.
But. the problem with which our legislation is concerned, and the
problem with which we are asking the Congress to deal, is the prob-
lem that arises in those situations where there has been very substan-
tially increased busing and where the amounts of time and distance
involved have been, we believe, excessive.

Chairman CELLER. Would it help your recollection if I call your
attention to the fact that you made the following statement on
March 27 to the House Committee on Education and Labor as follows,
on this subject:

We do not have clear data indicative of the precise increase in the quantity
of busing which has been brought about by desegregation orders.

About 2 weeks ago you made that statement.
Secretary RTCIIARDSON. That is because, within any given district,

it is impossible to be definitive as to the precise proportion of an in-
crease in busing that is attributable to a desegregation order and
what proportion of it might have occurred anyway.

In the comparison I gave a moment ago as among 23 largest districts
which have carried out desegregation orders and 69 that have not, I
pointed out that there had been a 0.7 percent average increase in
busing in the 69 that are not carrying out desegregation orders, and
7.5 percent increase in those that are.

Well, this suggests that there would have been some increase at least
0.7 percent, in the districts that are carrying out desegregation orders,
and what I meant was that we cannot give you a precise breakdown
within any given district as to the amount of the increase that would
have occurred anyway.

Mr. ZELEx110. Mr. Secretary, 2 months ago the, committee requested
of the Department data such as the type you are discussing now. In
a letter dated March 7, signed by Mr. Pottinovr, Director of the Office
of Civil Rights, in discussing 23 of the 100 largest districts that have
transported phpils and had an increase in busing because of desegre-
gation, is this statement :

As indicated, 28 of these districts underwent new student desegregation in the
1971-72 year, according to our knowledge. We would caution, however, that al-
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though desegregation may have influenced the transportation trend in these cases,
it is also possible that other factors may have had a bearing. such as changes in
total enrollment and in the educational programs offered in the districts.

Mr. Secretary, how much busing must there be to be extensive? How
much busing is excessive?

Finding 1 says "There has been extensive busing." What is the
standard you suggest this committee apply?

Secretary RICHARDSON. May I comment first, Mr. Zelenko, on your
earlier observation which is, of course, essentially what I just said to
the subcommittee. But I would add further that the inference that the
greatest relative increase in busing in these districts which is attribut-
able to desegregation orders is pointed out by the comparison that I
gave you.

But another point needs to be made in commenting on Mr. Pot-
tinger's reference to the fact that one would need to look at factors
other than merely the number of children involved in busing in the
districts.

We have done that, since that letter was submitted to you. It turns
out that in every single one of the large communities in the South in
the tabulation I gave you earlier where there have been major increases
in busing, there has been a decline in total enrollment. This is an edu-
cational byproduct of massive busing which we (ight to take into
consideration.

On the iuestion of how much is too much, the best approach we have
been able to make is to say that with respect to elementary school-
children, we should look at the past practice of the district. and that
the Congress can and should appropriately establish averages as a limit
since our studies indicate that substantial. if not complete desegrega-
tion. can ordinarily be accomplished without increases in aggregate
busing of elementary and secondary schoolchildren.

With respect to children in the secondary schools, we would ask the
Congress to agree with us that the courts should be required by legisla-
tion under section 5 of the 14th amendment to exhaust all alternatives
before requiring any additional busing. Then such busing would be
subject to the absolute, limitation that the additional busing may not
pa raphrasing the Swann caseimpinge upon the education or ad-

r,,ely affect the health of the children involved.
We have given a lot of thought to more precise yardsticks and have

felt that this would not be as practical a way to do it as the way which
is ordered.

But, as I also said in my testimony, we invite the Congress to par-
ticipate in the p.ocess of establishing this kind of uniform standard.
We think that there, is a need to do this. We think that the Supreme
Court of tire, United States itself in the Swam i. case virtually invites
congressional participation in the establishment of consistent rational
J imits.

Chairman CET,T,ER. Mr. Secretary, finding No. 2, page 2, lines 1
through 8. claims that busing has caused substantial hardships and
has impinged on the educational processes.

Again, can you furnish the committee with specific information to
,ment that finding?
Secretary RICHARDSON. I can again, of course, and this is the sort of

thin,* that comes dear most graphically in a specific situation. For ex-
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ample, Nashville where the Federal court order requires the busing of
49.000 students.

Mr. ZELENlith That was an HEW plan, was it not, Mr. Secretary?
Secretary Ilicuminsoix. No; it was a court plan developed on the

basis of advice from experts, including people at HEW. But .we have
made very clear in this situation that the plan is not a plan that we pro-
posed or developed. It is the judge's own plan.

For the 1971-42 school year, busing mileage is approximately double
the 1970-71 mileage. It has gone from 3 million to 6 million miles. In
order to do this, the high school day has been shortened from 7 hours
to 6 hours. 141 school openings were staggered to begin at 20-minute in-
tervals from 7 a.m. to JO a.m. Buses that serve schools opening at 7 a.m.
begin routes at 6:05 a.m. Since children walk to pickup points, those at
the beginning of the route may be on the street as much as 1 hour
before sunrise. On late rims, a few of which require 60 to 90 minutes,
they return to their pickup points well after sundown. Elementary
children on late shifts who live a mile and a half or less from school,
will be walking home in darkness.

In Savannah. to take another example, the additional busing for
secondary school requires 52 extra trips a day totaling 1,400 miles a day
or 189,000 miles above the previous year. In one of these trips, the bus
leaves Chatham High School in the city at 7 a.m., and arrives 45 min-
utes to an hours later at the Beach School at Savannah Beach.

In short, what we have is a situation that helps to account for the
fact that people see in these

Chairman CELLER. Are there a greatmany other such cases or is that
the only one you have? I ask that because you stated in a letter to me,
Mr. Secretaryor rather HEW stated in a communication dated
March 7, 1972:

We do not maintain information which would indicate the average time spent
is transit. and average distance traveled by public school students transported.
either on a district-by-district basis or on a statewide basis.

Secretary RICHARDSON. That is true. Mr. Chairman. What we have
done is to develop information about those situations we knew about
where, the court orders are most far-reaching.

I think it is important to emphasize to the committee that what we
are asking the committee to do is to legislate in a situation that has
aroused a great deal of concern. What has happened in the past after
all, is only illustrative of a trend.

Chairman CELLER. We are asked to sanction or rather to subscribe to
certain findings which result from things that have happened in the
past.

Secretary Ricitaansox. This is true. Mr. Chairman, but the relevance
of the findings is the need to establish a clear, rational, and uniform
standard for determining the extent to which a local educational agency
is required to assign and transport children and discharge its obliga-
tion under the 14th amendment.

If you were to draw a curve and project the trend that is develop-
ing, you would then see why so many communities that have not yet
been struck by extensive busing orders are saying that something ought
to be done, and what we are saying to this subcommittee, is that this
"something that ought to be done can better be done by uniform and
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consistent rules than by allowing the extent of busing to depend upon
the individual orders of individual judges, not attempting to apply
any consistent standard.

Mr. ZELENHO. Mr. Secretary, will the proposed moratorium bill
-permit the Federal courts to modify the Nashville order if new or addi-
tional busing resulted?

Secretary RICHARDSON. The moratorium bill is only a bill designed
to give the Co the opportunity to develop standards. As soon
as those standar:Yebeen enacted, the moratorium bill, by its terms,
would terminate.

Mr. ZELENHO. But there is now an attempt remand the case to
the district court in Nashville to seek a reduction in the amount of
busing. Would such an order be enforceable under the moratorium
if it "directly or indirectly" ordered children to schools other than
the ones they were being transported to under the previous oz der?

Secretary RICHARDSON. The moratorium would presumably affect
any new order. Now, I am not prepared without analysis of the plead-
ings to characterize in this case a resulting order or a possible order
or a new order.

Mr. ZELENHO. Mr. Kleindienst was asked this question yesterday:
It would help the committee to know how the moratorium would
affect the Nashville case where the Government has sought to have the
case remanded by the appellate court. Would the moratorium, in fact,
deny reliefthat is, a reduction of busingif the resulting order
shifted children to schools other than to the ones they presently are
being transported?

Secretary RICHARDSON. In the light of your interest, we will be
glad to furnish you further response to that question.

(The response referred to follows:)
If the court in Nashville had to enter a formal order that the school b"ard

must reduce busing, the Moratorium would apply and the order be stayed. None-
theless, this re.ult may be avoidable by the exercise of lawyer's ingenuity. For
example. if Nashville found a way to reduce busing within the general outlines
of the present plan, in a manner agreeable to the court, it presumably could
do so voluntarily. without any new order. Thus. the reduction in busing could
be accomplished despite the Moratorium.

Chairman CEI.I.ER. Mr, Richardson. with reference to finding No. 2
-which declares that desegregation has required transportation in ex-
cess of that reouired to desegregate. what examples can your Depart-
ment furnish to substantiate this finding?

Secretary Ricnionsox. Often in excess of that necessary to accom-
plish desegregation. That finding is in our judgement best reinforced
by the study, which we have referred to from time to time, called "The.
Lambda Stud., ," which was undertaken at our request in order to
determine what minimal amounts of transportation were necessary in
order effectively to carry out a desegregation program.

This study indicates that it is possible in most situations to do this
ithout substantially increased busing. The point here is that there

have been situations in which we think that more busing has been con-
ducted than was necessary or desirable, taking into account the educa-
tional objectives of the desegregation process.

).1r. &WINO. Mr. Secretary, can those instances be identified for the
record?
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Secretary RICHARDSON They are essentially the kinds of instances
that we have refererd to, but we would be glad to furnish the Lambda
study, which deals with 14 cities, to the committee.

Chairman CELLER. Mr. Richardson, apparently the busing mora-
torium is predicated on the finding of potential harm to children
caused by busing; for example, finding No. 2.

Does the bill prevent new busing only if it is shown to be injurious
or cause a hardship, or does the freeze or moratorium apply to any
busing whether or not it imposes a hardship?

Secretary Ricnnansoiv. The freeze would apply to any new busing.
We gave a good deal of thought as to whether to include in the

moratorium bill the ;3ame kind of limitations that are included in the
subsequent legislation:, the Equal Educational Opportunities Act.

We thought that, since the purpose of the moratorium would be to
enable the Congress o deliberate upon the question of what the sub-
stantive limits ought .o be, the freeze, therefore, should apply to any
new busing, so that thA Congress would not be required simultaneously
to address the desirability of a freeze and the question of what the.
substantive limits should be.

Chairman CELLE% Another ground set forth in the findings for
the busing freeze is that school districts may be required to expend
large amounts of funds for transportation. l5oes the proposed freeze
only apply where additional financial investments would be required,
or does it apply whether or not greater financial resources must be
used ?

Seoretary RICHARDSON. The latter, Mr. Chairman. It would apply
regardless of any expenditure, because its function is to enable the
Congress to decide what more substantive remedy or limitation should
be applied. It is analogous to decisions of the courts in aid of a court's
jurisdiction. The United Mine -Workers case is probably the most
conspicuous example. There it was held that a court was justified in
punishing defendants for contempt of an injunction which the court
was ultimately determined to have no constitutional authority to issue,
but the Court could invoke contempt in aid of its own jurisdiction to
determine that jurisdiction.

Now, what we are saying to the Congress is that the Congress has
an equal right to freeze the status quo while it is exercising its un-
denied legislative authority under the 14th amendment to determine
what legislative limits should be. But we say in the meanwhile, we
ought to freeze any new transportation because, by definition, the ques-
tion addressed to the Congress is, what more specific limitations should
be imposed?

Mr. POLK. On this point, I would like to ask the Secretary if he could
supply a single case where the court has granted relief as a preliminary
injunction greater than that which the plaintiff sought on the merits?

Secretary RICHARDSON. In every case in equity where a court issues
ft temporary restraining order against further action, the court has
open to it. in equity, the whole range of possible remedies. The court is
not restricted to the relief sought by a petitioner. Its function in equity
is to frame a remedy designed to deal with the issue at hand, and it
would obviously require a search of authorities.

In fact, I might suggest to my good friend, the Acting Attorney
General, if the committee wishes to have such, that they might supply
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the legal citation for this, but it does not seem to be surprising at all
that a court may simply say that no further action in this matter until
we decide what should be done about it, and then decide that what
should be done about it may be in some respect more far reaching than
the petitioner who brought the matter to the equity court anticipated.

Mr. PoLK. That is certainly true. But what about a situation where
the plaintiff is seeking relief on the merits, relief which is not so far
reaching as that sought by way of a preliminary injunction?

Secretary RIcirnansox. I would say to this committee that, if the
committee is prepared to conclude that our substantive limitations are
meritorious and limit the moratorium to the tc,rms of those substantive
limitations, this would be a reasonable way to proceed. We did consider
submitting moratorium legislation along these lines. The only reason
we did not was the one I stated earlier, which is that we think that the
Congress should have the opportunity to consider whether more or less
than we had proposed is the ultimately desirable solution.

If Congress was prepared to enact substantive legislation immedi-
ately, of course there would be no need for the moratorium; and, by
definition, the moratorium would not apply anyway since it would ex-
pire upon enactment of such legislation.

Chairman CELLER. Mr. Richardson, may I ask you to turn to page 10
of your statement, the paragraph at the bottom, where you state: "At
the expiration of the moratorium period, all plans stayed to that extent
would go into effect, provided they met the new statutory standards
which we have proposed for enactment by the Congress."

What you mean is provided the bill that has been referred to the
other committee passes, am I correct?

Secretary RiettAnnsox. Yes, or more precisely still, Mr. Chairman,
the bill declared by the Congress to be the legislation.

Chairman CELLER. But suppose no such bill is passed, and you have
only the moratorium, then what happens?

Secretary RicitmaisoN. Then it expires, at least we have proposed
that it should expire, on July 1, 1973.

Chairman CELLER. What would happen to the school districts, in
which there had been a freeze on implementing desegregation plans?
What would he the effect ?

Secretary Ricmansox. The orders that have been stayed would go
into effect.

Chairman CELT.ER. And there would he no new standards to replace
the old regimes, is that it ?

Secretary RICHARDSON. That is right.
ZEtxxico. It is not quite clear, Mr Richardson, because your

statement on page 10 implies that, if the moratorium is enacted,
school districts and courts should he on notice to follow the standards
proposed in the administration's substantive bill. It suggests that
only plans that comply could go into effect after the moratorium,
whether or not the substantive legislation is enacted. As a practical
matter, do you think that would occur?

Secretary RICHARDSON. I am not sure, that I follow the question.
Mr. &LESKO. What standards would guide the courts in the de-

velopment of school desegregation plans if the moratorium bill were
enacted ?
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Secretary litcmunsox. Well. here, of course. the courts would pre-
sumably follow the sense of what the :.-irrent law is.

I suppose a judge might consider alut.-qtives depending (a) on
his assessment of the likelihood of congressional action and (b) his
view of the constitutionality of such action perhaps as a way of decid-
ing how to deal with the situation. I think all we need to say is that
the court would be likely in the interval to proceed on the basis of cur-
rent law since it cannot know what Congress is ultimately going to
do until Congress has acted.

Mr. ZELENKO. So the language en page 10 which says "provided
they met the new statutory standards" is not quite accurate.

Secretary RICHARDSON. No, it is not, in the sense you have used it.
What it does is to tell us of a process which would involve some
modification of the order in the light of congressional action as soon
as that action had become final.

Chairman CELLER. Mr. Hungate.
Mr. HIINGTE. Thank you. Mr. Chairman.
Mr. Secretary, on page 14 of your statement, we are urged to open

our minds. I think I have heard that exhortation before. A fellow said
the last time he lowered his voice, they raised his taxes.

On page 4, you state : "* * the few districts that still operate de
jure segregated system." Mr. Secretary, how many such districts are
there in the United States?

Secretary IticHnuosoN. Well, may I say in preface to the answer that
in schools in States which never had legislation requiring a dual school
system, the question of whether or not there has been de jure segrega-
tion may be subject to investigation or a court finding. Putting those
situations aside, since we obviously do not know about them en masse,
there are about 68 former dual school systems with remaining student
assignment problems. These constitute , under 4 percent of the total
number of school districts which have had former dual school systems.

To put it the other way around, more than 96 percent of all school
systems that were formerly illegally segregated. have Leen desegre-
gated.

Mr. HuiconTE. And we have 4 percent that are still operating de jure
segregated systems.

Secretary RICHARDSON. Yes.
Mr. MINGATE. Where would those be located, by States, Mr. Secre-,

tare?
Secretary RICHARDSON. May I ask Mr. Pottinger to answer?
Mr. POTTINGER. Mr. Congressman, may we supply that for the rec-

ord ? We do have the information.
Mr. HusoATE. What would be a reasonable time ?
Mr. POrrINGF.R. I think we can do it tomorrow.
Mr. HuxoATE. Fine. Thank you.
(The information requested follows:)
At present we estimate that there are approximately OS former dual school

systems in the 17 Southern and Border States which have been contacted about
the need to adopt additional student assignment measures under Title VI of
the Civil Rights Act of 1964, or where there is a possibility of additional student
assignment measures as a result of Federal court action to which the Department
of Justice may or may not be a party. The States involved are: Alabama, Dela-
ware. Florida. Georgia, Kansas, Kentucky, Louisiana. Maryland, Mississippi, Nils-
souri, North Carolina, Oklahoma, South Carolina, Tennessee, Texas, and Virginia

SO-449-72pt. 2
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Mr. Huxo.vrE. Mr. Secretary, are suits brought by the Department
of Justice pending in those areas so far as you know, to abolish those
de jure segregate&schools?

Secretary RICHARDSON. Yes. as far as I know, in every case there is
either a Department of Justice suit pending or a suit that has been
brought by private plaintiff.

31r. IIrxnATE. Ana some cases are brought by private citizens and
not by the Department of .Justice ?

Secretary Riciiminsox, Yes.
Mr. HuNGATE. And, yet, in other areas, Mr. Secretary, we have

suits brought by the Department of Justice which, if successful, would
involve increased busing in what would not be called the old style de
jure segregated systems: would that be correct?

Secretary RICHARDSON. There are Justice Department actions in
ilorthern school systems in some eases where there has never been a law
formally requiring segregation. There are some HEW administrative
proceedings in such districts, too.

Mr. HUNGATE. Pardon me, sir.
Secretary RicirAnnsox. There are also HEW administrative pro-

ceedings in such districts, including, for example, Boston, Mass.
Mr:lb:LNG:1TE. Now, pei:laps you and Mr. Zelenko explored this

earlier. On page 12, you say "the moratorium would affect only Fed-
eral action.'

As I recall the Attorney General's testimonl, ,yesterday, the State
courts and State agencies could still issue ord,irs that might result in
increased busing.

If that wr s a necessary tool to abolish evil, world you think that
is correct?

Secretary RICHARDSON. You are certainly correct that the mora-
torium statute would permit it.

Mr. Hrixo,trE. Under the moratorium statute. would you think
an appeal ;rom any such State court decision would lie to the Supreme
Court?

Secretary RICHARDSON. Presume)ly it would, assuming of course
that the State court action purports to rest on the requirements of the
Federal Constitutio.i. Some States, for example, Massachusetts. have
their own laws that require desegregation. Appeals would ordinarily
not lie in such cases.

Mr. HNG:, ,T.. r.rould you think the Supreme Court then had full
power to determine this regardless of whether this statute and its
companion tatute were passed in its offered form?

Se,_tretary RICH rnsoN. Clearly the court would have full power to
determine the merits of the issue. The only remaining question, as
T understand the colloquy with the Attorney General yesterday, deals
with the question of what happens when the Supreme Court has deter-
mined the issue on the merits, sustained a State court order that re-
quires busing, does the State court order go into effect I would say
the answer to that is "Yes." The Supreme Court of the United States
does not purport to issue an order affecting busing. It would simply
declare, in substance. that the actions of the lower court should stand
or that the matter should be reversed and remanded for further pro-
ceedings. The Supreme Court would not be issuii.g its own mIndate
directly to the parties to the case.
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Mr. HUNGATE. If the State court should decline to issue an order
to increase busing, I presume the sain would apply, the appeal would
follow to the Supreme Court and the Supreme Corrt then would
have power to order increased busing if it determined such remedy
appropriate.

Secretary RICHARDSON, The Supreme Court would not, itself, be
entering an order directing busing. It would say that the State court
had failed to apply proper constitutional standards and remanded
the case so that this could he done.

Mr. HurcoATE. Thank you.
Do we have any examples where such orders have been issued? We

talked about the number of miles that pupils might be bused and the
number of pupils that might, be bused. But do we have figures on the
increased costs for the purchase of buses that were not required by
school districts previously?

Secretary RICHARDSON. We have gross figures for transportation
cost.,, But we have only incidental information about additional costs.

Mr. HrrNatim. Pardon me. I suppose what I am inquiring is, would
your statistics or studies indicate that. because of busing orders in
these cases, there would be any increase in the cost of capital pur-
chases for school buses throughout the Nation and if so, approximately
what would that increase be in dollars?

Secre. ary RICHARDSON. As I say, we have figures which can be cor-
related with the figures on the increased busing which show an in-
crease in expenditures for transportation, so you can derive the rter-
centage of increase.

Mr. HIINGATE. Pardon me. I do not think I made myself clear.
I think we had testimony from Dallas that they used no buses at

all zind now they have to buy buses. I believe the witness said $900,-
000 worth of buses would be required. Do you have any figures cor-
roborating those stories or disputing them?

Secretary RICHARDSON. We have information which may help to
answer your question. You recall the emergency school assistance pro-
grams that provided $75 million in each of 2 years to assist school
systems that were carrying out desegregation plans. In August of
1970, we had applications for $11 million to cover increased bus'
costs anticipated in the 1970-71 school year from 89 districts. An
so since the total requests from the districts cam- to about $113 mil-
lion, this increased transportation cost represented about 10 percent
of funds requested.

Mr. HUNOATE. Thank you. sir.
Now oil page 13 of your seat, .vent, as I understand it, this mora-

torium is designed to preserve the status quo.
Secretary RICHARDSON. Yes; for the period of congressional de-

liberation on the President's other legislative proposals.
Mr. HUNGATE. In closing, the statement says, "it is critical that

Congress address the issues of equal educational opportunity and
school desegregation together and now. "' 4 4 WO need national stand-
ards." Now title VI of the Civil Rights Act of 1964 makes an effort
to establish national standards. Title VI calls :'or rules under which
Federal agencies may deny funds to districts which are not making
a sincere effort to accomplish integration or desegregation. Section 602
stated, "no such ruin or regulation or order shall become effective un-



1218

til approved by the President." Would that be your understanding
that all such regulations would have to be approved by the President?

Secretary RICHARDSON. Yes.
Mr. HuxoATE. Title 4 of the Civil Rights Act of 1964, section 407,

relating to suits and the Attorney General as I understand it, states
that he determines whether the complaint is meritorious, certifies that
the complainants are unable, in his judgment, to maintain appropriate
legal proceedings a .d that the action would materially further orderly
achievement of desegregation of public education.

Would you think a discretion rests in the Attorney General as to
whether or not to initiate such suits?

Secretary RICHARDSON. Yes.
Huxo.m. Then if the policy adopted by the executive branch

were co be one that opposed further busing, would you think it possible
legally for the President to direct the Attorney General not to insti-
tute such sits, or to dismiss such suits as he had pending?

Secretary RICHARDSON. It would be possible for the Attorney Gen-
eral, perhaps, to avoid bringing suit, but the problem essentially is the
same kind of _problem that we, in HEW, face. We both, the Attorney
General and Secretary of HEW, are charged by the President and the
Congress with carrying out the requirements of the law.

Now, the problem here is that the law, itself, can be unclear; and so
we, in effect, together with the school systems have come to a point
where. we need clearer standards to be applied.

We are not in a position, in the absence of congressional action, for
example. to say that there cannot legally be required by a desegre-
gation order more busing in the aggregate of elementary children than
we have now.

Mr. HuivonTE. I suppose what I am trying to stress is this broad area
of discretion that resides in the Attorney General. I think we would
agree there is a broad area of discretion necessarily in any such office.

And as to the HEW guidelines, I thought that the Nashville plan,
where the students left before sunrise and got back after sunsetdo I
have that right; is that the r*Tht town?

Secreary RICHARDSON. Yes.
Mr. HuNGATE. As I understand it, the court consulted with HEW

experts for advice. Was the HEW suggestion as to busing in con-
flict, with the order issued by the court ?

Secretary RICHATDSON. I cannot answer that. I do not think we
ever in effect submitted a plan to the court. The court in that instance
kept all of the basic data in the court's hands and called upon HEW
people or reactions to things that the court contemplated doing.

Mr. Mixon -en. We have had other testimony here, I think, that part
of the problem that citizens relate to us is that they might comply wit,*
HEW guidelines and find that the court imposed on them more strin-
gent requirements. In other instances, they say they might comply with
the court order plan, and then HEW guidelines would be submitted
and they were more stringent. Would such testimony be accurate?

Secretary ThreimansoN. What you are saying could relate to a distinc-
tion that needs to be made between the exercise of HEW responsibili-
ties under the Civil Rights Act, on the one side, and the implementation
by HEW of the emergency school assistance program, on the other.
The emergency school assistance program (ESAP) has had idelines
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which may in sonic respects go beyond a given case of what was re-
quired by an outstanding order particularly in the area of teacher as-
signments. This has given rise to a good (hal of confusion. The guide-
lines were in our judgment required by this very stringent conditions
attachvi to the availability of the money by the Congress. In this in-
stance, therefore, you might have a situation where we were requiring
application of the so-called Singleton rule in the districts where the
outstanding desegregation order does not apply the Singleton rule.

But that is a special case. The emergency school aid legislation
passed in varying forms by both branches and now in conference,
would not have that effect. I have made clear that as we interpret
both versions of the legislation, we would in no case require any
school system to take any action going beyond the terms of any out-
standing order.

Mr. HUNGATE. That would include under ESAP to which you
refer.

Secretary RICHARDSON. Well, the emergency school aid legislation
would he a permanent or a basic substitution for the ESAP program
which was enacted by essentially point-of-order language.

Mr. HUNGATE. In your judgment, the Department has that

lecretary RICHARDSON. Well, in the case of an ESAP program,
we believe that we were required by the terms.under which the money
was appropriated to go beyond the court order. We do not think that
that should be the policy we apply under the emergency school aid
legislation now pending; and, as we read it, we would not be required
to apply any such policy.

Mr. Huxo.vrE. In reading cases such as U.S. v. Jefferson, County
Board of Education, decided by the fifth circuit, I find forms in the
opinion that I would be surprised that the court had prepared.
understand it is not uncommon for HEW to submit rather detailed
guidelines to the courts to apply in these instances.

Secretary RICHARDSON. We would not ordinarily submit guidelines
to the court to apply. A good deal of misunderstanding has arisen
over the years as to the, role of the P.S. Ofliee of Education in pro-
viding expert assistance to courts. This is.ordinarily done by request
of the school board which asks far this help, often in the direction
of a court, and, of course, the Office of Education or Office of Civil
Rights would be calling on prior experience.

Mr. Firsonre. In this instance, I am not questioning whether or
not the ai'l was sought, rather I am trying to find whether there was
one case, it) cases, or several cases where this aid has been sought and
provided?

Secretary RicuAnesoN. May I ask Mr. Pottinger to respond.
Mr. Porn Nom. Mr. Congressman, frequently what has happened

in the past has been that a court in seeking to devise or have devised
for it several alternative remedies, has asked HEW officials to prepare
a plan, has then turned to school authorities and asked them to prepare
a plan independent of each other and has in some cases even asked
third parties to prepare a plan and in still other cases the court,
itself, has prepared plans. Having several alternative plans before
it, the court will then frequently choose one, and by doing so, giving
an appearance to the public that the plans are in conflict. But
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that does not mean that HEW is, therefore, imposing or preparing
plans pursuant to its own guidelines.

Mr. HIINGATE. I never told a witness what to say, but I consulted
with a lot of them before they testified. Would you say any of those
plans submitted at the court's request would have required additional
busing?

Mr. Porn Nom. Would any of them be submitted by HEW officials?'
Mr. Hum; AvrE. Yes.
Mr. Porrixon. Yes; some of them would have, that is correct. Tin-

der the Swann decision as the court interpreted it, in many cases the
court has said this is an objective we must reach, and I ask for assist-
ance in reaching that objective, and that objective would include
additional busing.

Mr. HUNGATE. Thank you.
Chairman CELLER. Mr. McCulloch.
Mr. Mc Ctimocit. I would like to suggest to the Secretary that where

percentages are supplied to demonstrate a fact, the actual number of
whatever is measured also be included. This will make the point far
more understandable to us people from the country than mere per-
centages. And I think, sir, you have made a good statement this
morning.

Secretary RICHARDSON. Thank you.
Chairman CELLER. Mr. Pd.
Mr. POFF. Mr. Chairman, 1 would like, if I may, to explore a sug-

gestion I put to yesterday's witness. The witness in the chair is him-
self a distinguished lawyer, the former attorney general of his State
and fully qualified in all particulars to render an opinion. Yet, if he
thinks it would be inappropriate to respond to my question, he will
have the liberty to decline. I suggested yesterday, since there is so
much dispute about the constitutionality of the moratorium billy
that it might be useful to write into the moratorium bill a provision
calling for expedited judicial revi.v, perhaps patterned after that
used in the 18-year-old vote title of the Voting Rights Act Amend-
ments of 1970.

Would the witness care to give his appraisal of that suggestion?
Secretary RICHARDSON. I would be glad to, Mr. Poff.
I thought you would ask this. I saw the Acting Attorney General's

response. I fully agree 1. :th it. I think this would be a helpful way
of clearing the air so that we could go forward from there.

Mr. Pon'. Thank you.
Chairman CELLER. Would the gentleman yield ?
Mr. POPE. I _yield.
Chairman CELLER. As the bill is now written. do you have any

iiiialms as to whether or not it is proper?
Secretary Ricitamsoisl. We recognize the issue is not entirely free

from doubt, even though we agree that the. weight of authority sub-
stantially supports our side 'if the matter.

Chairman CELLER. Mr. Poff.
Mr. Pon'. I have no further questiclis, Mr. Chairman.
Chairmen CELLER. Mr. Hutchinson.
Mr. Htrromicsoisr. Mr. Chairman, thank you.

Secretary. T want to pose only a single question, and, befo. a I
sta Lt, it, I want make clear to you that I am in support of the legis-
lation that is nos lie subject of the hearings.
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I belieVe that the moratorium bill is constitutional. But the Presi-
dent has sibmitted two measures, only one of which is before this com-
mittee. Tha other one is before the Education and Labor Committee
of the He Is the administration pursuing the substantive legisla-
tion with qual urgency and diligence as it is pursuing the moratorium
legislatim in this committee ?

f so, the substantive legislation might pass first, in which case the
morator- um legislation would have no effect, is that correct?

Secreta,r RICH. RDSON. That is correct. We are pursuing the legis-
lation with every resource at our command. Ir fact, I 'testified a total
of 12 hours in its support before the Committee on Education and
Labor in a meeting of the full comimttee chaired by Mr. Perkins. I
also testified in its support before the Education Subcommittee of the
Senate Committee on Labor and Public Welfare.

Mr. Hrcumsox. Thank you, Mr. Secretary.
Chairman CELLEII. Mr. AlcClory.
Mr. McCeouT--. Thank you, Mr. Chairman. I want to compliment

you, Mr. Secretary, on a very forthright and very illuminating state-
ment which you have presented to us this morning. I might say, how-
ever, that I have genuine doubts as to whether the moratorium bill^
will be enacted in this Congress. And that leads me to my inquiry.

We have been holding hearings here now for 2 months primarily
on the subject of the proposed constitutional amendment, but also on
possible legislative remedies. In my opinion, this subcommittee is very
calm, very deliberate, very unemotional in trying to debate and re-
solve this difficult problem.

It seems to me that we do not need an extended moratorium for
the purpose of entertaining legislative standards or guidelines which
could be responsive to the limitations on busing outlined by the Su-
preme Court in the Swann case to which you made reference, H.R.
13915 in a sense contains some of these standards, and I suppose we
could take them from the Office of Education guidelines as well. But
what I am wondering is, is it not possible here in the course of these
hearings in this Congress to develop a reasonable, rational, workable
standard which would be genuinely responsible to the needs of the
Nation and the problems we have, so that we could resolve this sensi
tire problem in a practical way? Do you have any thoughts on that?

Secretary RIHARDSON. I would certainly hope that the Congress
could do exactly as you have described, and certainly from this hear-
ing, the deliberations of this committee fully deserve the characteriza-
tion that you have given them.

The only impediment I see to the. possibility of this committee's
pursuing the substantive limitations issue forthwith, is that legisla-
tion containing these provisions is now before another committee. I
believe that consideration was given to the possibility that the, bill
might be split. so that. the substantive limitations on the remedy in
effect could be considered ty this committee, and the affirmative
assistance. to equal educational opportunity could be considered by the
other committee; hut. we get into the problems of committee juris-
dictions. as to which I have no expertise.

Mr. McCrory. Aside from the question of the jurisdictional over-
iap for the two eommitteec, with respect to the busing issue, is it not
your view that, this could be resolved in this Congress?

4

I
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Secretary RicitmiosoN. Yes. I think it could be, and, of course,
if it were, that would mean then that this resolution had obviated
the need for the proposed moratorium.

Mr. Mc Cuty. You have been very kind in recent days with re-
gard to an administrative problem that I have presented to your
oilice with re!rard to a Follow-Through program in Waukegan. Ill..
xhich is in my district. In my opinion, the Follow-Through program
is a worthy idea and should be continued.

My question is this: Do you think that it is preferable, consistent
with the position that you are taking here today on behalf of the ad-
ministration to continue a Follow-Through program which is pro-
ducing results in the learning process of disadvantaged black chil-
dren rather than to take these children out of this good program
and bus them some miles away in the hope :hat perhaps they are
going to (Yet sonic educational advantages in this other school2- 2-

environment ?
Secretary Incmapsox. We certainly share the feeling that you ex-

press that the Follow-Through program is a valuable experimental
way of seeking- to achieve the benefits of compensatory education.

Its purpose, as you know, is to take children who had the preschool
opportunity to benefit from the Headstart program and then to
carry the compensatory effort through the early grades.

The hest solution we believe that creating this kind of compensa-
ory educational opportunity would be the combination of resources

that would be made available by our Equal Educational Opportunity
Act through the emergency school aid legislation and title I, ESEA.

The problem with the follow-through program as a principle in
reliance upon this purpose is simply that it is a limited experimental
program with a total appropriation currently ol only $67 million for
the whole country, whereas the emergency school aid program would
provide an additional $1.5 billion for desegregating schools and for
compensatory education over the coming school year and the follow-
ing year.

Mr. Mc CLORY. I judge that it is your view that such a compensa-
tory school program should be administered or should be funded
under the Emergency School Act in lieu of this part of the poverty
program which existed previously. :hat correct?

Secretary RICHARDSON. Yes.
Well, the Follow-Through program is a valurhle program. but it is

only a means, in effect, like other 0E0 activities, of funding experi-
mental projects. We would like to be in a position to support com-
pensatory education on a much broader scale.

Mr. McCully. I may conclude then, may I not, that in seeking
to achieve the goal of equal educational opportunity, favorable con-
sideration would be given to the kinds of programs which have demon-
strated their success by raising the educational level and the learning
ability of disadvantaged minority children.

Secretary RICHARDSON. That is certainly so, yes.
Mr. MCCLORY. Thank you very much.
Chairman CELLER. Mr. Richardson, I recognize the tremendous

'burdens that rest on your shoulders and, as far as I am concerned.
feel the job you are doing is a good one. These questions are not dirocted
at you personally. We simply ask them to clear the atmosphere.
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I want to say at this point you have been forthright and direct and
have been very fair-minded in your arswers.

I take it that you believe in desegregation,am I correct?
Secretary RicitAnnsox: Yes, sir.
Chairman CELLEn. The Supreme Court in the second Swann case

has this to say for the whole court:
As noted in the Swann ante, page ?5, bus transl.ortation has long been an

integral part of all public educational systems and it is unlikely that a truly
effective remedy could be devised without continued reliance upon it.

Now, if there can be no busing, how can you bring about desegrega.
t ion e

Secretary Ibcommsox. Mr. Chairman, I think I should make clear
that we are not urging the elimination of busing as a remedy for un-
constitutionally segregated schools. What we are urging is a tempori.ry
stay on new busing pending a determination by the Congress of reason-
able limits for the use of the remedy. As we have pointed out earlier,
the objective of desegregation can be accomplished to a very large
extent without additional busing in most situations and so what we are
saying in effect is that although busing is and wil. continue to be a
necessary tool for desegregation in many situations, it can be made
subject to rational and consistent limits such as those we have pro-
posed in our substantive legislation.

Chairman OILER. Ion are aware also that the Court said there
could be no further delay in implementing any plans for the purpose
of desegregation.

That was an admonislunent to IIEW by the Supreme Court.
Secretary IticitAnnsoN. lell, the Court, in effect, said in the Gre n.

case that we and the lower courts. and school systems had to get at
the job of carrying out desegregation process, and that there must be
an aced eratim ,

Chairman CELLE11. In the Holmes Co nty case we have these. words:
Tho question presented is one of paramount importance, involving as it does the

denial of fundamental rights to many thousands of school "hildren who are pres-
ently attending Mississippi schools under segregated conditions contrary to ap-
plicable decisions of this court. Against this background the Court of Appeals
should have denied all motions for additional time because continued operation
of segregated schools under a standard of allowing "ell deliberate speed" for
,,cgregation is no longer constitutionally permissible. Under explicit holdings
of this Court the obligation of every school diste"t is to terminate dual school
systems at once and to operate now and hereafter only unitary schools. 396 U.S.
19, 20.

How can there be under those circumstances, without a declaration
of unconstitutionality by the Court, any de ,ay such as you seek?

Secretary ItuatAnnsoN. As I pointed out, Mr. Chairman, in my pre-
pared statemont, remedies other than additional busing can continue to
be applied to the desegregation of school systoms. In any event, it seems
to me that the language that. you have just quoted is addressed to the
process of desegregation.

Chairman CI.I.En. Suppose those other remedies require sonic, form
of busing?

Secretary RICHARDSON. If the Court fiuds that the remedy of busing
is necessary in a given situation, then we come hack to the basic ques-
tion of the constitutionality of a stay in aid of the juri: diction of the
Congress which, of course, is the central constitutional issue before
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you. There we say in effect, that we believe that this is constitutional,
that ther, , are precedents under article III of the Constitution which
say in substance that the Congress may limit the exercise of a remedy
in equity.

The Norris-LaGuardia Act is probably the most explicit example of
a situation where Congress has said to a court that you may not issue
an injunction and we believe that is, of course, permanent legislation.

We believe that article III permits the Congress to withhold tem-
porarily the remedy of busing since the withholding of that remedy
does not purport to undercut the existence of the basic constitutional
rights an issue.

Chairman CELLER. w,-;s broil& out yesterday that the Norris-
LaGuardia Act did not deny injunctive relief to redress constitutional
violations. Rather, the Norris-LaGuardia Act furthered the congres-
sional policy of protecting labor organizations expressed in the Clayton
Act by its exemption of labor unions.

I think it was made clear yesterday by Mr. ',utter and others that
the Norris-LaGuardia Act is no precedent at all for the proposed
moratorium.

Secretary RICHARDSON. Mr, Cutler and others I think quite clearly
recognized that the que.-tion of the constitutionality of the morato-
rium bill is. as they put it. a matter of first impression and they go
on to say that constitutionality, in their view, would depend on whether
Congress clearly demonstrated that the moratorium was needed to
enable Congress to enact the contemplated remedial legislation.

I read that as an explicit reinforcement of the position we are urging
upon this committee.

Chairman CEI.LER. Here you have a situation where the Supreme
Cour', held that no State can force a child to attend a segregated
school. That is a constitutionally protected right. Now. how can the
Congress legitimately delay the enjoyment of such a constitutional
right? To delay justice is to deny justice.

Secretary RICHARDSON. NI. r. Chairman, we come at this point I think
to the central distinction between the right and remedy. We believe
that is a relevant distinction to this purpose.

We believe that it is illustrated by the whole history of the imple-
mentation of the constitutional right-; declared first by the Brown
asa in 1954. We have been through a history of 18 years in which
the process of framing remedies for the implementation of these rights
has gone. forward until the Sienna decision. Nobody supposed that
extensive busing in situation involving noncontiguous zoning was a
required and available. remedy. We and the Department of Justice
negotiated and enforced desegregation orders that did not invoke
that, remedy because we did not believe it was available. If this were
a matter of right, what, happened then dring 16 years in which chil-
dren were not being bused? What we are saying in effect now, is
that since we are dealing with the matter of remedy, the Congre^s
has the jurisdiction to Liarify the application of that rmedy and
during the interval has the jurisdiction to stay its use. Even today
courts provide for an effective stay of busing orders, for example, in
the Rinhniond case where the fourth circuit has just issued a stay.
That stay. in effect, prevents the execution of the order in the inter-
val and we are saying that the Congress has no less power to maintain



the i,tattis quo in exerci,e of its ultimate jurisdiction to determine what
should be the most desirable resolution of the problem on the merits

Chairman CELLER. The Attorney General, Mr. Kleindienst, made
the statement, I believe, that the other bill that is before the Educa-
tion and Labor Committee, if passed, could atiect and cause the re-
oT.-.ming of all past desegregation cases. Do you agree with that
ju igment ?

Secretary RICHARDSON. I think what the Attorney General-Desig-
nate said needs to be understood as meaning in effect that there would
he a right to go to court.

Chairman CELLER. I do not mean that.
Secretary RICHARDSON. We do not believe that the practical result

would be to change existing orders.
Chairman CELLER. Would the courts reopen all of these other cases

under that so-called substantive bill ?
Secretary RICHARDSON. No.
Chairman CELLER. Yoa disagree with Mr. Kleindienst, then?
Secretary RICHARDSON.- No; I do not disagree with Mr. Kleindienst

because I interpret the effect of what he said to mean there would be
a right to go to court, a right to ask for a new relief. It is like saying
that anybody in an automobile accident can sue. That does not mean
they are going to recover. The only cases, on the face of it, in which
there would be any genuine opportunity to reopen cases on the merit
would be cases that required busing in excess of whatever limits the
Congress decides upon.

Chairman CELLER. There is a big difference between merely going to
court, and a court actually reopening a -ase. I understood Mr. Klein-
dienst to say that the courts could reopen all of the c' desegregation
cases.

Secretary RICHARDSON. They might already have the power to do
so in certain cases.

Chairman CELLER. If he said that, would you agree with it?
Secretary RICHARDSON. Let me make clear, I do not think that wl.at

he said and what I had previously said are in contradiction nor what
I am saying now is in contradiction with what he said. The distinc-
tion is between going to court and reopening a case, on the one hand,
and changing the result, on the other; and, on the face of it, there
would be no reason or basis for 0 court to change the result or modify its
order in a case where the existing order did not transcend the limits
laid down by the proposed bill or by the final congressional action.
And since the number of court decisions which have required busing
in excess of the limits that are proposed to the Congress is compara-
tively small, this then is the relevant number with respect to the actual
modification of outstanding orders.

Mr ZELENKO. Mr. Secretary, could you supply those cases to the
committee ?

Secretary RICHARDSON. Yes, I would be glad to. We have already
prepared such a list as it happens.

1 would make one further point because although this will be made
in the prefatory statement to the list, I think it should be made clear
for the record it, will be a list of post-Swann orders. The num-
in question could not eleet, to take advantage of the opportunity to go
ber of eligible districts will be modified because sot m school systems



1226

back, on the basis that they would rather live with what they have
rather than be subject to further disruption.

(The prefatory statement and list referred to by Secretary Richard-
son, together with a letter of transmittal, are as follows:)

A. PREFATORY STATEMENT

The following is a list of school districts which implemented new or revised
student assignment plans in the fall of 1971., District -by- district information is
provided on total enrollment. number and percent of minority pupils. number
and percent of pupils transported at public expense and 'limber and percent
of schools responding la questions on student transportation. The data recorded
has been taken from forms sulanitted by the local school districts in response
to the annual Elementary 111.i Secondary School Survey conducted by the De-
partment's Office for Civil Rights.

Forty-three of the districts listed implemented student reassignment plans
in Fall, 1971, pursuant to HEW Title VI requests. The remainder-111 districts
implemented student reassignment plans pursuant to Federal court orders.

The districts listed are those which implemented new or revised student as-
signment plans after the Slew, n decision of April 1971. It Is not asserted that all
or ally particular number of the districts listed herein have plans which would
he inconsistent with the 'imposed Equal Educational Opportunities Act of 1972.
and therefore subject to a successful reopening under Section 406 of the Act.
It is of course, impossible to project how many districts would actually seek
modification of their plans (we suspect that many would not wis 1 to endure
the disruption of a new rearrangement) or to preiliet definitely that any particu-
lar district could secure modification if they requested it. Whether any particu-
lar post-Swann order would be affected, or how it could be affected, would, under
the President's proposal. be left to the courts (or HEW for Title VI plans) to
decide under the new general standards.

The pest-Swann cases were chosen as an approximate measure of the maximum
probable range of potentially eligible districts. because these cases have tended
to result in some increased using within some cases bus routes designed in
haste. under tight court del dines. Thus, these cases might involve individual
situations of student hardshius which should be remedied if a ease is reopened.

B. LIST
TABLE I.-SCHOOL DISTRICTS WHICH IMPLEMENTED STUDENT REASSIGNMENT PLANS FOR THE

1971-72 SCHOOL YEAR

/Pupil transportabc, and membership data for fall 19;1, compare with fah 1970 (data is unedited except for
coo. A and B, 1970)

A B C 0 E

Total
pupil: in

schools
wh:..,,

answered

Number and
percent of

schools which
answered the

Total hlmonty pupils the Pool's transported transportation
pupils transpor- -------- - question

in mem- Percent lotion Percent
bership 'lumber of A question Number of', Number Percent

ALABAMA

Bessemer City:
1970 - - - - , .... 7 491 4 549 66 2 NA NA NA Nk NA1571..... .... ,,.,.,. 7.134 4, 960 69.5 7,134 ^ 0 15 100.0

Butler County:
1970 4, 805 2, 565 53. 4 NA NA NA NA NA
1971 4, 498 2.797 62.9 4, 498 3, 038 67.5 5 100.0

Ilatioun County:
1970 .....,, . ...... 10,463 1.484 14.2 NA NA NA NA NAall ...,,... ,- ........ 10, 880 1, 240 11.4 9, 629 8,300 86.2 19 86.4

Ha,e County.
1970 . 4.781 3,744 78.3 NA NA NA riA NA
1°71 4.516 3.577 79.2 4,142 3,266 78.9 8 88.9

Hart-yille City.1970 ....... 36,241 4,994 13.8 NA NA NA NA NA
1971 35,886 5, 471 15.2 32, 897 0 0 37 94.9
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TABLE 1.---SCHOOL STRICTS WHICH IMPLEMENTED STUDENT REASSIGNMENT PLANS FOR THE
1971-72 CCHOOL YEAR-Continued

!Pupil transportation and membership data for fall 1971, compared with fall 1970 %data is uned ted mept for
cols. A and B, 1970)

A

Total
pupils

in mem-
bership

B

Minority pupils

C

Total
1.411s in

scnools
which

answered
the

transpor-
tation

question

D

pupils transported-,,-------' Percent
Number of C

E

Number and
uorcent of

schools which
answered the
transportation

question-- ------
Number PercentNumber

Percent
of A

ALABAMA-Continued

Jefferson County:
59.717 16,77o 28 1 59. 717 30,640 51 3 91 100.01971 .... ....... . 56,573 15,160 26.8 54,161 30,713 56 7 7G 96.2Limestone County.,
6, 983 1, 460 20.9 NA NA NA NA NA1971 .... .... ..--. ........... ., 6, 975 1, 379 19.8 6, 975 6, 229 89.3 11 100.0Madison County

1970.- .... - .. .........,- 11.227 3,124 27.8 10,503 10,503 100.0 21 95.51971 ... .. ......... :,:..:. 10, 822 2, 796 25.8 10, 822 9, 679 89 4 21 95.5Marenco County
1970 - - - .- - - 3,632 2,868 79.0 NA NA NA NA NA1971_ .. _ ...:.,.., _ 3,670 2,828 77.1 3,670 3,304 90.0 7 100 0Midfield City.
1970 ......... .. , 1, 574 18 1.1 flA NA NA NA NA1971 .......... - 2,396 657 27.4 2,396 0 0 3 100.0.--,-:.--..,--

Mobile County:
69,791

1971_ . 1..i.. -,-;-:-:- ---.-:- - 66,593
331,114
31,045

44.6
46.6

69, 791
66,593

18,147
26,285

26.0
39.5

83
82

100.0
100 0Oxford City:

1970 . 2,350 68 2.9 NA NA NA NA NA,..: _:.::
1971 ..... ... .....,, 2,249 333 94.8 2,249 1,644 73.1 2 100.0Perry County:

3,158 2,666 84.4 3,158 2, 513 79.6 7 100.01971. -.- 2,705 2,423 89.0 2,705 2,246 83.0 7 100.0Russell County:
1970....--....... 4,787 3,365 70.3 NA NA NA NA NA

4,513 3, in 70.8 4,513 3,510 77.8 8 100.0
Wilcox County:

1970. .............. 4,785 3,877 81.0 NA NA NA NA NA1971. ......... 4,740 3,865 81.5 NA NA NA NA NA

ARKANSAS

Blytheville:
5, 659 2,401 42.4 5, 659 1, 027 18.1 10 100.0
5, 558 2, 542 45.7 5, 558 2, 060 37. 1 11 100.0Ca mden-

1970 .... .... . 2, 827 1, 521 53.8 2 827 233 8.2 6 100.0
1971 ... 2, 701 1,456 53 9 2, 701 297 11.0 5 100,1)El Dorado:
1970 6, 423 2,196 34.2 6, 423 1,893 29.5 13 160.01971. - 6,225 2,259 36.3 6,225 2,221 35.7 14 100.0Forrest City:

6, 013 3, 474 57.8 6, 013 2, 644 44.0 11 100 0
1971 5,810 3,467 59.7 5,810 2,280 39.2 11 10u.0Little Rock:
1970. 24, 454 9, 639 39.4 24, 454 40 .2 45 100.01971. ....... - .... -:- - - - 23, 306 10, 214 43.8 23, 306 6, 118 27.5 41 100.0North Little Rock:
1970 : : 12, 979 3,003 23.1 12, 979 120 .9 26 100.01971 -- :: 12, 590 2, 891 23.0 12, 590 62 .5 28 100.0.

West Memphis.
-,-... 7,6401970 .... , - . -.

1971. _ ...a ....._-,,_:.... 7, 049
3,580
3,472

46 9
49.3

7,640
7, 049

900
643

11.8
9.1

13
13

100.0
100.0

CALIFORNIA

Oxhard Elementary:,
9, 458 5, 539 58.8 9, 458 1, 366 14.4 14 100.01971 : `. 0, 264 5, 708 61, 6 9, 264 3,117 33.6 14 100.0San F rancisco City University:

1370 91,150 57,549 63.1 89,808 6,662 7.4 163 99.4
83, 584 55, 242 66. 1 79, C95 21, 436 27. 1 159 96.4



1228

TABLE I.SCHDOL DISTRICTS WHICH IMPLEMENTED STUDENT REASSIGNMENT PLANS FOR THE
1971-72 SCHOOL YEARContinued

'Pupil transportation and membership data for fall 1971, compared with fall 1970 (data is unedited except for
cols. A and B, 1970)

A B C D E

Total
pupils in Number and

schools percent of
which schools which

answered answered the
Total Minority pupils the Pupils transported transportation

pupils transpor- . question
In mem- Percent tation Percent
borsht') Number of A question Number of C Number Percent

DELAWARE

Milford (HEW):
4,157 1,175 28.3 4,157 2, 889 69.5 8 100.0

1971 ......-.-... _ .. _ 4,120 1, 221 29.6 2, 906 2, 146 73.8 5 83.3

FLORIDA

Broward County:
1970 ..... ....... . 117, 324 29, 412 25.1 117, 324 28, 299 24.1 124 98.4
1971 122, 376 30, 849 25.2 122, 376 40, 799 '3.3 141 100.0

Collier county (HEW):
1970 8, 961 2, 039 22.3 8, 961 5, 384 60.1 15 100.0
1971 9, 871 2, 317 23.6 9, 871 5, 600 56.7 16 100.0

Duval County:
1970 122,493 36, 054 29. 4 122, 493 35, 963 29.4 138 100, 0
1971 117, 576 36, 769 31.3 117, 576 42, 651 36.2 133 100.0

Hendry County:
1970 3, 135 1, 048 33.4 3, 135 1, 182 37.7 5 100.0
1971 3, 298 1, 137 34. 5 3, 298 1, 368 41.5 6 100.0

Hillsborough County:
1970...........-. 105, 347 27, 553 26.2 101, 211 28, 698 21.4 122 94.6
1971 101, 298 25, 904 25.6 100, 756 47, 969 47.6 124 99.2

Jackson County:
1970 .... ,.-...--. 8, 312 3, 115 37. 5 8, 312 5, 217 62.8 17 100.0
1971 8,107 3, 031 37.4 8,107 5, 548 68.4 17 100.0

Drange County:
1970 85, 270 15, 398 18. 1 85, 270 25, 150 29.5 98 100.0
1911 84,928 16, 880 19.9 82,750 31, 010 37.4 93 97.9

Palm Beach County:
1970 ......... . . ....... . 66, 760 20,609 30.9 66, 009 19, 321 29.3 92 98.9
1971 65,609 21, 358 32.6 65,038 25, 92J 39.9 83 98.8

Pinellas County:
1970 85,117 14, 192 16, 7 85,117 34,183 40.2 112 100.0
1971 86,878 14, 710 16.9 86, 878 36, 332 41.8 114 100.0

St.. 'fins County:
1970 6, 860 2, 130 31.0 6, 860 3, 497 51.0 13 100, 0
1971 7, 072 2, 157 30.6 7, 072 4, 501 63.6 13 100.0

Santa Rosa County (HEW):
1970. 10, 046 791 7.9 10, 046 5, 700 56.7 19 100.0
1971 10, 438 847 8. 1 10, 438 6, 190 5S. 3 19 100.0

GEORGIA

Bulloch County:,
1970.....,........ ,
1971

6, 921
6, 728

2, 940
2, 838

42.6
42.2

6, 921
6.728

5, 112
5, 236

73.9
77.8

14
13

100.0
100.0

Chatham County:
1970 40,897 18, 115 44.3 40, 297 13, 749 34.1 61 98.4
1971 37, 712 18.342 48.6 37,712 19, 378 51.3 61 100.0

Clayton County:
1970 26,896 1, 585 5.9 26, 896 16, 421 61.1 31 100.0
1971 28, 410 2, 718 9.6 28, 410 17, 726 62.4 32 100.0

Dougherty County:
1970 23,117 9, 649 41.7 23,117 7, 004 30.3 35 100.0
1971 22,12.2 9, 841 43.5 22, 632 7, 690 34.0 35 100.0

Muskogee County:
1970 42, 010 13, 359 31.8 42, 010 10, 580 2'' 2 67 100.0
1971 40, 341 13, 317 33.0 40, 224 14, 916 37.0 66 98.5

Stewart County:
1970 1, 949 1, 493 76.6 1, 949 1, 302 66.8 5 100.0
1971 1,784 1, 424 79.8 1, 407 583 41.4 3 75.0

Upson County:
1970 2,698 1, 286 47.7 1.978 1, 530 77.4 5 71.4
1971 2,661 1,135 42, 7 2,661 2,483 93.3 6 100.0

Valdosta;
1970 7,803 3, 577 4b. 8 7, 803 0 0 13 100.0
1971 7,658 3, 705 48.4 7, 008 0 0 12 85.7
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TABLE I.-SCHOOL DISTRICTS WHICH IMPLEMENTED STUDENT REASSIGNMENT PLANS FOR THE
1971-72 SCHOOL YEAR-Continued

(Pupil transportation and membership data for fall 1971, compared with tall 1970 (data is unedited except for
cols. A and B, 1970)

A B C D E

Total
pupils in Number and

schools percent of
which schools which

answered answered the
Total Minority pupils the Pupils transported transportation

pupils transpor question
in mem Percent titian Percent
bership Number of A question Number of C Number Percent

KANSAS

Wichita (HEW):
1970 63, 811 10, 943 17.1 63, 811 15,108 23.7 113 100.0
1971 59,868 11, 007 18.4 59, 868 16,317 27.2 107 100.0

KENTUCKY

Civilian City (HEW):
8, 460 839 9.9 8.460 0 0 15 100.0
8.359 780 5.3 8,359 0 0 14 100.0.

Elizabethtown City (HEW)'
1970 2,581 402 15.6 2,581 77 3.0 5 100.0
1971 2.608 386 14.8 2,608 25 1.0 6 100.0

Henderson City (HEW):
1970 . - - - 3, III 709 22. 8 3, III 6 0 7
1971 - : 3,036 697 23.0 3.036 0 0 1001.0.

Maysville City (HEW):
1970 1, 312 368 28.0 1, 312 0 0 7 10e. 0
1971 1,246 317 25.4 1,065 0 0 5 71.4.

Paducah (HEW):
6, IL.. 1,417 24.5 6.038 2,784 46.1

11971 : : - - - -- - 5,846 1,549 :6.5 5,846 3,048 52.1 110 18111. S.

LOUISIANA

Ascension Parish:
1970 9, 565 3, 559 37.2 9, 565 7, 533 78.8 14 100.0
1971 ...... i-.:. .:.,.., - 10,284 3,631 35.3 10.284 7,725 75.1 14 100.0

Caldwell Parish:
1970.... ................... 2,438 810 33.2 2.438 2,314 94.9 5 100.0
1971. . ::..... ......... .. 2, 517 776 30.3 2, 517 2, 008 79.8 6 100.0.

Grant Parish:
,

1970 3, 991 1,124 28.2 3, 991 3, 060 76.7 8 100.0
1971 3.371 1,018 30.2 3,371 2,643 78.4 8 100.0.. . .

Jefferson Parish:
1970 ,

1971
63, 572
61, 162

14, 264
13, 870

22.4
22.5

61, 538
59, 628

41, 880
43, 691

68.1
73.2

73
73

96.1
96.1,;:yette Parish:

4..:1 . 28, 537 7, 209 25.3 28, 53/ 19, 964 70.0 38 100.0
1971 28,630 7,150 25.0 28,638 21, 313 74.4 38 100.0

La Salle Pri.'1:
1970 3,198 541 15.5 4,498 3,158 90.3 11 100.0.19T 3,427 512 14.9 3, 427 3,427 90.4 11 100.0

Lincoln Parish:
1970 5,111 2,298 45.0 5,111 4,043 79.1 13 100.0
1971 4, 851 2,195 15.2 4, 851 4, 365 90.0 10 100.0

Morehouse Parish:
1970 8, 351 4, 698 56.3 8, 351 5, 597 61.0 16 100.0
1971 8,220 4, 683 57.0 6,916 1, 873 70. 5 20 87.0

Rapides Parish: _-
1970 28, 038 9, 767 31.8 28,038 16, 404 58.5 19 100-0
1971 28, 397 9, 972 35.1 28.397 16, 440 54 8 50 100.0,

St. Helena Parish:
1970 2, 753 2, 018 73.3 2,103 2, 469 89.7 8 100.0
1971.. 2, 584 2,023 78.3 2,187 2,011 92.0 7 87.5

Tingipahoi Parish:
1970 14, 741 7, 254 49, 2 14,141 11, 935 80.3 36 100.0
1971 14, 977 7, 327 48.9 14, 977 11,493 76.7 32 100.0

MARYLAND

Calvert County (HEW):
1970 ... 5,891 3,122 53.0 5,891 5,753 97.7 13 100.0
1971 6,117 3,181 52.0 6,117 5,992 98.0 13 92.9

Dorchester County (NEW):
1970 6, 615 2, 791 42.2 6, 615 4,865 75.4 22 100.0
1971. - 6, 467 2, 656 41.1 6,167 5, MS 79.6 22 100.0
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TABLE I.- SCHOOL DISTRICTS WHICH IMPLEMENTED STUUENT REASSIGNMENT PLANS FDR THE

1971-72 SCHOOL YEAR-Continued

Pupil transportation and membership data for fall 1971, compared with fail 1970 (data is unedited except for
cols. A and B, 1070)

A

Total
pupils

in mem-
bership

B

Minority pupils

C

Total
pupils in

schools
which

answered
the

transpor
*Atkin

c lestion

D

Pupils transported

E

Number and
percent of

schools which
answered the
transportation

question

Number
Percent

of A Number
Percent

of C Number Percent

MICHIGAN

Kalamazoo City.
1970 ,
1971

17, 827
17,181

3,149
2,920

17.7
17.0

NA
16,873

NA
9,305

NA
55.1

NA
39

NA
97.5

Pontiac City:
1970 24, 055 9. 100 37.8 NA NA NA NA NA
1971 21,286 9,202 42.4 21,286 9,397 44.1 36 100.0

MISSISSIPPI

Biloxi MSSD:
1970 9,131 1,795 19.7 8,724 315 3.6 13 92.9
1971 8, 802 1, 803 20.5 8, 802 987 11.2 12 100.0

Clarkdale MSSD:
1970 ..... ... .....,.... 4,165 3, 230 77.6 4.165 0 0 11 100.0
1971 4,348 3,477 80.0 2.876 0 0 9 81.8

East Tallahatchie Cons.:
1970 , - 2, 649 1,735 65.5 2,649 1, 944 73.4 3 100.0
1971 2, 403 1, 676 69.7 2, 403 2, 039 84.9 4 100.0

Greenville MSSD:
1970... .... -,,.... ..... 11,386 6,991 61.4 11,386 798 7.0 18 100.0
1971 10, 468 6, 905 66.0 10, 468 487 4.7 18 100.0

Greenwood MSSD.
1970 - 4,720 3,073 65.1 4,720 99 2.1 8 100.0
1971 4, 640 2, 827 60.9 4, 640 194 4.2 6 100.0

Gulfport MSSD (HEW).
1970 : -: 8,919 2. 156 24.2 8, 919 70 8 17 100.0. .
1971 . 8, 549 2,199 25.7 8, 549 65 .8 17 100.0

Hattiesburg MSSD:
1970 7,718 3, 518 45.6 7,718 0 0 15 100.0
1971 7.323 3, 543 48.4 7, 323 0 0 15 100.0

Humphreys County:
4,294 3,660 85.2 4,294 2.836 66. 1 1 100.0

1971 ... -_-__ .. .......... - .1,
Jackson MSSD:

3,896 3,451 88.6 3,896 2.873 73.7 1 100.0

30,758 18,729 60.9 30,758 2,127 6.9 55 100.0
1971 ............ 29, 627 19, 075 64.4 29, 627 7, 856 26.5 54 11,0.0

Lenore County:
5, 809 4, 943 85. 1 5, 296 4, 565 86.2 8 88.9
5, 436 4, 868 89.6 5, 436 4, 020 74.0 9 100.0

McComb MSSD:
1970 - 3, 901 2, 049 52.5 3, 901 1, 484 38.0 10 100.0
1971 3, 671 1, 982 54.0 3, 671 2, 387 65.0 8 100.0

Madison County:
4, 065 3, 375 83.0 4, 065 3, 835 94.3 11 100.0

1971. ; , - - - 4,076 3,367 82.6 4,076 3,901 95.7 7 100.0
Senatobia MSSD:

1970.... ...... .., - . . 1, 225 693 56.6 1,225 445 36.3 2 100.0
1971 -- - ; - .- 1,173 657 56.0 7,173 387 3* 0 2 100.0

Simpson County:
1970...._..:::::..:. 5, 062 2,192 43.3 5,062 3,389 66.9 10 100.0-...
1971 4, 878 2, 032 41.7 4, 878 4,168 85.4 5 100.0

Vicksburg MSSD:
5.460 3,564 65.3 5,460 627 11.5 9 100.0

1971 .. 5,226 3.602 68.4 5,266 372 7.1 9 100.0

NDRTH CAROLINA

Alamance County (HEW):
13,165 2,940 22.3 12.739 8,465 66.4 23 95.8

1971 - - 13, 020 3, 007 23.1 13, 020 9, 889 76.0 21 100.0
Bladen County:

1970 ...... ..,..- .- .... . .. 7.238 3,665 50. & 7.238 5,460 75.4 13 100.0
1971 7, 245 3, 683 50.8 7, 425 5, 868 81.0 14 100.0

Burlington City:
1970 9,476 2,000 21.1 9,476 2,110 22.3 13 100.0
1971 9, 555 Z 093 21.9 9, 555 3,091 32.3 13 100.0

Footnotes at end of table.
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TABLE I.-SCHOOL DISTRICTS WHICH IMPLEMENTED STUDENT REASSIGNMENT PLANS FOR T E
1971-72 SCHOOL YEAR -Conti :wed

(Pupil transportation and membership data for fall 1971, compared with fall 1970 (data is unedited except for
cols. A and 8, 1970)

A B C 0 E

Total
pupils in Number and

schools percent of
which schools which

answered answered the
Total Minonty pupils the Pupils transported transportationpupils - ----- transfix- question

in mem- Percent tatioii Percent ------
bership Number of A question Number of C Number Percent

NORTH CAROLINA-Con.

Fayetteville City:
1970..._., 13, 214 6,586 49.8 13, 214 4,121 31.2 20 100.01971..- . 12,510 6,444 51.5 12,020 4,347 36.2 18 94.7Forsyth County-Winston

Salem City.
1970. ...-_-- 49,514 13,824 27.9 49,514 23,440 47.3 67 100.01971 47, 937 14,193 29.6 47, 516 32, 194 67.7 66 98.5Goldsboro City:

4, 078 56.3 6, 335 3, 293 52.0 9 90.01371. 6, 909 4,032 58.4 6, 909 4, 710 68. 2 9 100.0Granville County (HEW):
1970... - ... .. .... .... 7.819 4,225 54.0 7,819 4.737 6G.6 15 100.01971. -.- ... .... 7, 652 4,135 54.0 7, 652 5,157 67.4 14 100.0Greensboro City.

10, 737 33.3 32, 291 10, 671 33.0 46 100.01971 1., .--_--...:.
fdesklonburg County-

3C,007 10,528 35.1 3C,007 16,920 56.4 47 100.0

Charlotte City:
19/0. .. - . ....-- .... 82, 507 25, 688 31.1 82, 507 46, C76 55.8 108 99.11971 81,042 26,116 32.2 80,488 46,849 58.2 105 97.2Moore County (HEW):
1970 . .. - .--, .... ..-. - 9,857 3,246 32.9 9,857 7,483 75.9 19 100.019/1. 10,172 3,362 33.1 1),172 7,554 74.3 19 100.0Nash County (rIEW).
1970_ -. - - 12, C95 6, 582 54.4 12, 095 8, 349 69.0 18 100.01971 1 i , 752 6,344 54.0 11, 752 8,899 75 7 18 100.0New Bern City (HEW).
1019 - - -- --- 5,838 2,213 37.9 5,839 1,859 31.8 10 100.0
1971 ......... .:. _. 5,600 2,301 41.1 5,600 2,894 51.7 11 100 0New Halover County.

5,466 27.9 19,600 5.847 29 -8 30 100.01971 19, 410 5, 519 28.4 19, 410 10, 232 52.7 30 160.0Fender Co :My (HEW):
1970 4.685 2, 659 56.8 4, 685 3, 837 81.9 11 100.01971... ...,

Raleigh C,ty:
4,598 2,566 55.8 4,598 3, Lo3 77.3 11 100.0

1970. .... ...,,. 23, 469 6, 785 28.9 2.3, 203 1, 332 5.7 39 97.5....
0,911 31.1 22,002 1),133 45.9 37 97.4Rocky Mount City.

1970. , . ,,.,
19/1

7,242
6,932

3,434
3,345

47 4
48.3

NA
6,S32

NA
2,784

NA
40.2

NA
14

NA
100.0Sanford City (iIEW):

1971. ,,,,- 5, 269
1,519
1, 499

28.5
23.4

5,333
5, 269

2,118
I, 125

397
40.5

10
10

100.0
100.0Shelb4 City (HEW).

1,367 26.6 5,089 1,231 24.2 10 100.01971. -.., 5, 091 1, 425 28.0 5,U91 1, 557 30. 6 10 100.0Wake Counry (0(W).
7,491 27.4 27, 381 19, 056 69.6 43 100.01971. --:;,_ 26, 487 7,494 26.3 28,487 16,533 58.0 43 100.0Wayn r County (111N).
4,368 30.7 14, 246 8,055 56.5 20 100.019/1 ... _ , , , .,- ,-.-.. 14,324 4, 390 30.6 13, 295 8, 635 64.9 18 90.0

0:(LAHOMA

Crooked Oak:
3. 365 748 22.2 3,365 2, 947 87.6 5 100.0

1971 ... 3,017 806 26.5 3,017 2,883 94.6 6 100.0Hugo (HEW):
1910 ........ 1,825 493 27.3 1,825 267 14.6 8 100.01371 - I, 942 603 31.1 1, 912 311 17.6 9 100.0Sapulpa (HEN):
1970. .............. , .. 4, 288 704 16.4 4, 288 1. 381 32.2 10 100.01971 4, 2'7 608 14.4 4, 048 1, 271 31.4 13 100.0Tulsa City:
1971...-- 77, 822 13. 745 17. 7 77. 822 6, 716 8.6 108 100. 1

75,069 13,679 18.2 74,349 9,354 12.6 105 98.0
Footnotes at end of table.

BO-140-72-pt. 2.- -41
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TABLE 1.-SCHOOL DISTRICTS WHICH IMPLEMENTED STUDENT REASSIGNMENT PLANS FOR THE
1971-72 SCHOOL YEAR-Continued;

Pupil transportation and membership data for fall 1971, compared with fall 1970 (data is unedited except for
cola. A and B, 1970)

A 8 C D E

Total
pupils in Number and

schools percent of
which schools which

answered answered the
Total Minority pupils the Pupils transporteu transportation

pupils transpor question
In mem- Percent taboo Percent
bership Number of A question Number of C Number Percent

SOUTH CAROLINA

liken County (HEW):

1970 ..... .. , .. . . 24, 465 7, 507 30.7 21, 958 13, 284 60.5 45 90.0
1971 23, 531 7, 409 31. 5 23, 535 14, 686 62.4 49 100.0

Chester County (HEW):
1970 7, 785 3, 940 50.6 7, 785 4, 455 57.2 14 106.0
1971 7, 631 3, 905 51.2 7,108 4, 463 62.8 13 92.9

Florence County No. 1:
1970 14, 651 5, 991 40.9 14, 651 5, 895 40.2 23 100.0
1971 14, 445 5, 983 41.4 13, 594 6, 513 47.9 21 95.5

Hampton County Na. 2:
1,780 1,479 83. 1 1,780 1,617 90.8 3 100.0

1971 ... 1, 767 1, 466 83.0 1, 767 1, 542 87.3 4 100 0
Marlboro County (HEW):

1970 7, 566 4, 046 53.5 7, b6t 5, 053 66.8 17 100.0
1971 7, 629 4,152 54.4 7, ii29 5,141 67.4 17 100.0

Orangeburg County No. 5:
1970.. ..... . ... , 7,380 4,486 60.8 7,380 2,169 29.4 11 100.0
1971 6,787 4,533 66.8 6,787 4,263 62.8 12 100.0

Richland County No. 1
(HEW):

1970 39, an 19, 640 49.8 39, 433 14, 160 35.9 62 100.0
1971 37, 699 20, 200 56.6 37, 699 18, 871 50.1 59 100.0

Spartanburg County No. 7
(HEW):

1970 13, 095 4, 727 36.1 13, 095 5, 279 40.3 19 100.0
1971 12, 837 4, 791 37.2 12, 837 6, 939 54. 1 18 100.0

Williamsburg County (HEW):
1970 10, 406 8, 017 77.0 10, 406 9,138 87.8 22 100.0
1971 9, 981 7, 875 78.9 9,981 8, 69 87.1 19 100.0

TENNESSEE

Bedford County ("EW):
1970 5, S 9 802 14 8 5, 472 3, 089 56.5 17 94.4
1971.. 5, 4/9 811 14.8 5, 479 3, 514 64.1 18 100.0

Chattanooga City:
1970 26, 506 13,153 49.6 26,197 1, 865 7.1 47 97.9
1971 23, 382 12, 918 55.2 23, 382 2, 670 11.4 44 100.0

Franklin City Efrmentary:
1, 779 658 37.0 1, 779 0 0 3 100.0

1971 1, 746 658 37.7 1, 746 0 0 3 100.0
Nashville-Davidson County:

1970 95,313 23,710 24 9 95,313 32,574 34.2 141 100.0
1971 88,190 24,076 27.3 88,190 43,132 48.9 136 100.0

Shelby County:
1970 ..... ... ..... 22, 967 7, 776 33.9 22, 967 14,159 - 61.6 37 100.0
1971 23, 454 7, 449 31.3 23,125 14, 951 64.7 37 100.0

Williamson County (HEW):
1970 6, 624 961 14.5 6 624 5, 706 86.1 17 100.0
1971 6, 936 932 13.4 6, 936 6, 869 99.0 17 100.0

TEXAS

Amarillo ISD (HEW):
28, 784 4,101 14.2 28, 784 161 . 6 49 100.0

1971 28, 215 4, 300 15.2 28, 215 192 .7 49 100.0
Austin ISD:

1970 ...... . 54, 974 19, 574 35.6 54, 662 2, 875 5, 3 73 98.6
1971 55, 565 19, 749 35.5 55, 565 6, 381 11.4 72 100.0

Beeville ISD (HEW):
1970
1971

4, 534
4, 499

2, 583
2, 639

57.0
58.0

4,125
4, 499

545
664

13.2
14.8

7
8

87.5
100.0

Bryan ISD:
1979 9,229 3,712 40.2 9,229 1,668 18.1 14 100.0
1971 9, 324 3, 791 40.7 9, 324 3, 451 37.0 14 100.0

Dainferfield 'SO:
2, 083 556 26.7 2,083 1, 284 61.6 5 100.0

1971.. .......... .. 2, 290 760 33.2 1, 685 1,100 65.3 14 80.0
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TABLE 1-SCHOOL DISTRICTS WHICH IMPLEMENTED STUDENT REASSIGNMENT PLANS FOR THE
1971-72 SCHOOL YEAR-Continued

'Pupil transportation and membership data for tall 1971, compared with tall 1970 (data is unedited except for
cols. A and B, 1970)

A B C D E

Total
pupils in Number and

schools percent of
which schools which

answered answered the
Total Minority pupils the Pupils transported transportation

pupils transpor- questionin mem- Percent tation Percent
bership Number of A question Number of C Number Percent 1 ,

TEXAS-Con.

Dallas ISO:
1970 164, 736 70, 343 42.7 157, 742 5, 079 3.2 176 97.2
1971 157, 799 72, 893 45.2 156, 394 12,154 7.7 179 97.8Fairfield ISO:
1970 1,017 383 37.7 1,017 454 44.6 3 100.01971 1,268 557 43.9 1,268 645 50.9 3 100.0Fort Worth ISO:
1970 88,095 31,956 36.3 87,673 * 979 3.4 115 99.11971 82, 418 31, 725 8.5 81, 935 , it 8.3 112 93.1Henderson ISO:
1970.- - . ..... .-__ 3,28.5 1,203 36.6 3,285 1,318 40.1 7 100.01971 3,468 1,361 29.2 3,468 2,271 65.5 8 100.0Hillsboro ISD (HEW):
1970 1,636 473 28.9 1,636 294 18.0 5 100.01971 1,666 491 29.5 1,666 293 17.6 5 100.0Houston ISD:
1970 241,139 121,958 50.6 206, 718 9,162 4.4 203 88.3
1971 225,681 122, 002 54.1 218, 401 15, 202 6.9 219 96.9Oakwood ISD:
1970 259 143 55.2 259 114 44.0 1 103.0
1971 403 289 71.7 NA NA NA NA NA

San Felipi-Del Rio CSD:
1970 1
1971 7, 236 4, 851 67.1 7, 236 3, 914 54.1 11 10C. 0WACO ISO:
1970 18,360 6,333 34.5 18,360 1,265 6.9 37 100.0
1971 19, 244 7, 809 40.6 17, 089 2, 090 12.2 33 91.7Weslaco ISO:
1970 5, 703 .4, 900 85.9 5, 703 1, 667 28.2 8 100.0
1971 5, 289 4, 508 85.2 5,289 2, 022 38.2 8 100.0

West Orange Cove ISD
(HEW):

1970 7, 284 2, 139 29.4 7, 284 1,166 24.2 IS 100.0
1971 6, 593 1, 983 30.1 6, 593 2,151 43.2 14 100.0

VIRGINIA

Accomack County (HEW):
1970 6,274 3,386 54.0 6, (184 5,596 92.0 14 93.3
1971 6,164 3, 351 54.0 6,164 4, 681 75.9 15 100.0Alexandria City:
1970 17, 555 5, 284 30.1 17, 555 1, 809 10.3 22 100.0
1971 16, 702 5, 289 31.7 16, 702 4, 139 24.8 23 100.0

Chesterheld County (HEW):
1970 24, 063 2, 370 9.8 24, 063 20, 603 85.6 35 100.0
1971 23, 754 2, 294 9. 7 23, 754 18, 654 79.4 36 100.0Charles City:
1970 1, 887 1, 739 92.2 1, 887 1, 813 96. I 4 100.01971

rhesaimake City;
1970

1, 832

24, 835

1, 711

6, 964

93.4

28.0

1, 832

24, 835

1, 769

18, 558

96.6

74.7

4

31

100, 0

100.0
1971 25, 253 7, 229 28.6 25, 253 19, 908 78.8 32 100.0Culpeper County (HEW):
1970 4, 425 I, 435 32.4 4, 425 3, 703 83.7 8 100.0
1971 4, 581 1, 441 31.5 4, 531 3, 878 84.7 8 100.0Hampton City (HEW):
1970 31, 899 8, 948 28.1 31, 899 6, 491 20.3 39 100.0
1971 32, 662 9, 859 30.2 31, 642 7, 505 23.7 38 100.0Henries County (HEW):
1970 34,274 2,962 8.6 34,274 20,067 59.5 40 100.0
1971 34, 288 3, 231 9.4 34, 288 21, 825 63.7 44 100.0Henry County:
1970 12, 939 3, 599 27.8 12, 939 11, 610 89.7 24 100.0
1971 13,043 3, 656 28.0 13, 043 11, 901 91,2 24 100.0

Hopewell City:
1970 5, 433 1, 008 18.6 5, 433 0 0 8 100.0
1971 5,398 1,044 19.3 5,398 0 0 7 100.0

Footnotes at end of table,
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TABLE L-SCHOOL DISTRICTS WHICH IMPLEMENTED STUDENT REASSIGN 'AENT PLANS FOR THE

1971-72 SCHOOL YEAR -Continued

IPupil transportation and memdership data for tall 1971, corn; ared with fall 1970 (data is unedited except for
cols A and B. 1970)

A B C D c

Total
pupils in Number and

schools percent of
which schools which

answered answered the
Total Minority pupils the Pupils transported transportation

pupils transpor question
in mem Percent Wien Percent
bership Number of A question Number of C Number Percent

Virginia-Con.

Nansemond County:
9, 272 6.102 65.3 9.272 7, 6.3 82.4 17 100.0

1971.. . 9, 377 6, 071 64.7 9, 377 7, 412 79.0 16 1CO. 0

Newport News City:
1970 - 31, 581 11, 653 36.9 31, 581 21, 604 68.4 39 100. 0
1971 30, 891 11, 513 37.3 30, 891 24, 878 80.5 38 100.0

Norfolk City:
55,117 25, 473 46.2 52, 605 703 1.3 70 97.2

1971_ .... ..... ... ......... 50,791 24,961 49.1 49,693 637 1.2 71 98.6
Northhampton County:

1970 ....... ... .... 3, 521 2, 361 67.1 3, 521 3, 077 87.4 10 100.0
1971 - 3 474 2, 308 66.4 3, 474 3, 056 88.0 9 100.0

Petersburg City:
1970 .......... . 8, 431 5.629 66.8 8.431 0 0 11 100.0
1971 8,032 5,763 71.8 8,032 827 10.3 10 100.0

Ports,nouth City:
1970 26.796 14,466 54.0 26.796 2,945 11.0 34 100.0
1971 25,844 14,556 56.3 25,660 4,436 17.3 32 97.0

Roanoke City:
1970 19.685 4, 854 25.6 18, 976 2, 717 14.3 35 100.0
1971 18,177 4, 993 27.5 17, 774 4, 046 22.8 33 97.1

Virginia Beach City (HEW):
45,245 5 390 11.9 45, 245 41,525 91.8 47 1C0.0

1971 ... ... 46, 802 5, 437 II. 6 46, 802 42,071 89.8 47 100.0

WEST VIRGINIA

Marion County (HEW):
590 5.0 11, 878 7, 400 62.3 53 100.0

1971 ........... 11. 983 615 5.1 11, 914 7, 696 64.6 49 100.0

I Consolidated, operated as separate school districts prior to 1971.

Note: NA-Not available.

C. LETTER OF TsAnsmirrst,

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
OFFICE OF THE SECRETARY,

Washington, D.C., April 12, 1972.
MT. BENJAMIN L. ZELENKO,
General Counsel, Committee on the Judiciary,
Rayburn House Office Building,
Washington, D.C.

DEAR Met. ZELENKO: We are sending you herewith fifteen (15) copies of data
indicating the extent of school busing in 25 school districts which to our knowl-
edge implemented new student reassignment measures in 1971-72, pursuant to
Federal desegregation requirements.

As you will recall, when we discussed this further Committee request it was
agreed that the Office for Civil Rights would provide you with the statistical in-
formation assembled as of April 12, The additional information requested by the
Committee. relating to the extent of deogregation undertaken in the 154 dis-
tricts, will be submitted as soon as possible.

You will find that 23 of the 154 districts identified here also appear in the
previous list furnished to the Committee on March 13, relating to the amount
of school transportation in effect in the nation's largest school systcms.

The data transmitted herewith was taken from survey forms completed and
returned by the local school districts. The information provided for each district
is total enrollment, the number and percent of minority pupils enrolled, the

1
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number and percent of pupils transported at public expense and the number and
percent of schools responding to the survey questions on student transportation.

If you have any questions, please let me know.
Sincerely yours,

Bill
W. H. VAN DEN TOODN,

Assistant to the Director Office for Civil Rights.
Mr. ZELENBO. Mr. Secretary, I have a few questions about how the

moratorium bill would operate on HEW procedures. We have not dis-
cussed that yet this morning.

I direct your attention to section 3(c) of the bill, page 24, lines 15 to
22. which exei tilts new or additional busing adopted by a school dis-
trict pursuant to a "voluntary" desegregation plan.

What does the term "voluntary" mean in the context of the busing
moratorium bill?

Secretary RICHARDSON. It means a plan that was not required by a
court order or by the terms of the Civil Rights Act as enforced by the
Office for Civil Rights and HEW.

Mr. ZELENKO. In other words, school districts in Massachusetts
obeying a State law requiring school desegregation or racial balance,
would be "voluntarily' desegregating under the terms of 3(c) ? Such
districts would not be subject to the moratorium.

Secretary RICHARDSON. Yes.
Mr. ZELENKO. And that is true in Illinois as well?
Secretary RICHAPT,SON. Yes.
Mr. &LESKO. And is this true in any State which requires school

districts to desegregate?
Secretary Ricumtnsox. Well, let me sav this. The legislation by its

terms is directed toward the stay of Federal court orders. We have
discussed earlier the effect on State court orders enforcing State law.
The reason for the reference to "voluntary" here is in context. the
school systems which may be subject to Federal jurisdictions which
go beyond what we or the court order would require.

I do not think that a State school system carrying out a State
jrequirement is doing so voluntarily. It is just beyond the reach of the

legislation.
Mr. ZELENKO. It is beyond the reach unless someone seeks a court

order to enforce State law and unless the court order were to be
enforced.

Secretary RICHARDSON. Perhaps it needs clarification. In any event,
we do not intend to reach any action taken by a school system in fulfill-
ment of the State requirement.

Mr. ZELENKO. Mr. Secretary, suppose HEW, in the process of re-
viewing a particular school districts compliance, finds that the school
district segregates its children on the basis of race. In response the
school district then adopts a desegregation plan to bring itself in com-
pliance with present HEW guidelines. Would the action of that school
districtadopting a so- called voluntary compliance plan"voluntary
compliance" is the term used in your regulations, Mr. Secretary
would that compliance plan be a voluntary act under the terms of this
bill and be exempt from the monttoritun ?

Secretary RICHARDSON. I would say, if the plan were adopted pur-
suant to the exercise of administrative authority by the Office for Civil
Rights in the implementation of title VI, if it. came about by that
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process, it would not be a voluntary plan under the terms of this legis-
lation. In other words, if it resulted frornsimotiation and if the negoti-
ation were carried out and were understood to be carried out subject
to the potential threat of a fund cutoff until and unless the school sys-
tem did something, then the plan would not be voluntary within the
terms of this bill.

On the other hand, if the school system genuinelyit becomes a
question of factelects to do more than the negotiating process re-
quired or other than we proposed, certainly that should not be dis-
turbed.

Chairman CELLER. Mr. Hungate.
Mr. HUNGATE. Mr. Secretary, let me see if I follow your argument.

Thus far, the testimony has established that there are no court decisions
on all fours in support of the administration's moratorium proposal.
I think you are i n s greement with Mr. Cutler that the moratorium
would be a matter of first impression for the courts.

However, you argue by the use of analogyyou naven't got a white
mule, but you suggest that if you had a blue parrot and a yellow parrot
you might be able to produce a green parrot. You rely on Professor
Cox's article distinguishing between rights and remedies and cite the
Norris-LaGuardia Act-and Ex parte MeCardle decision suspending
habeas corpus by restricting the appellate jurisdiction of the Supreme
Court. Would that be a fair statement of the general tenor of your
argument?

Secretary IlicriAansorr. Very fair and very succinct, yes.
Chairman CELLER. Mr. Polk?
Mr. Pour. Mr. Secretary, I have a problem with the way the mora-

torium bill might operate. If tomorrow the Congress were to enact
the moratorium bill and sbsequent to that the Senate were to vote
down the bill containing substantive standards, I take it that the
moratorium bill would still remain in effect. Do you think that would
be appropriate?

Secretary RICHARDSON. Yes. I would not consider that such a vote
by the Senate represented a final determination of the will of the
Congress in the matter.

Mr. Pour. Is any determination of Congress ever final ?
Secretary RICHARDSON. It is, of course. subject to revision by such

consequential congressional action but the moratorium provides in
effect that it would terminate upon either of two events, whichever
is earlier. One is the enactment by the Congress of legislation which it
declares to be that contemplated by the moratorium, or July 1, 1973.
The second possibility, July 1, 1973, is designed to give an interval in
which Congress has an opportunity to act affirmatively.

The fact that it had acted negatively in the interval would not ter-
minate the moratorium.

Mr. POLK. It would seem to terminate the justification for the
moratorium, would it not ?

Secretary RICHARDSON. Of course, the easy way to answer that is
for the Congress, in deciding not to enact substantive legislation. at
the same time to declare an end to the moratorium. The moratorium
would not come into being in the first place unless Congress had en-
acted it and if Congress. having deliberated upon the question of
whether or not to establish substantive limits to busing, decided not
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to as a matter of deliberate consideration of the issue, the obvious
thing for it to do at that point would be to declare an end to the
moratocium.

Mr. Poi.x. Except that it would take both Houses of the Congress
to repeal the moratorium, whereas it would take only one House to
answer the question negatively.

Secretary RICHARDSON. In that case I would say that the Congress
might still be enlightened in the remaining life of the moratorium
and that it was fair enough, therefore, that it should continue until
that hope had finally been extinguished by the expiration date of the
moratorium itself.

Mr. POLK. I would like to determine the desegregation remedies that
would be available to a Federal court during the moratorium. Could
you indicate those to us?

Secretary RICHARDSON. Yes. On pages 11 and 12 of my statement
I touch on some of these. It would not prevent any walk-in student
assignment remedy. It would not affect the teacher assignment reme-
dies or remedies for in-school discrimination, or deny all of the equal
education rights and the like.

In the substantive legislation, under section 402, there is a list of
remedies which would in any case have to be looked at first before a
court would ultimately reach a question of whether or not busing was
absolutely necessary and any of those remedies could be applied.

Mr. FOLK. Those would be building new schools or reassignment of
students in a way which would not require busing, is that right?

Secretary RICHARDSON. Yes.
Mr. Pout. Do you think that the first suggestion is very practical,

that while we stop busing for a year we build new schools?
Secretary RICHARDSON. You would not be stopping busing. You

would be saying we will n9t have new busing for a year until we know
what the final rules of the game are. If there is anything else we can do
hi the meanwhile, we will do it, and included among the things that
could be done in the meanwhile would be consideration of the question
of whether or not any additional busing was necessary. And even an
order requiring that could be framed. The only effect would be that the
order could not go into effect.

Mr. ZELENKO. Mr. Secretary, Justice Burger writing for a unani-
mous court in the first Swann case, explicitly declared : "Desegregation
plans cannot be limited to the school." Apparently a remedy
you rely on as effective during the moratorium period is one that the
Court explicitly has disapproved of as a meaningful remedy f, r racial
segregation.

Secretary RICHARDSON. This is a way of restating the problem. The
moratorium then would have some effect and the question then is what
happens in the meanwhile. The Court there recognizes the point, with
which we agree that desegregation in many situations will require new
busing or additional busing but it will not necessarily require busing
transcending the limits that are proposed in our substantive
legislation.

Mr. ZELENKO. However, the moratorium will applyto any new or
additional busing, sir.

Secretary RICIIARDSON. The moratorium will, and we discussed this
earlier as to whether or not the stay should be a ci..iprehensive stay or
whether it should in itself purport to define limits.
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Mr. Po Lx. Mr. Secretary, with regard to the second remedythe
first one being building new schools and the second one being student
reassignment which would not require busingI have a problem deter-
mining who decides whether a reassignment is such that busing would
be required? Could you help me out on that?

Secretary RICHARDSON. This would be a matter before the court
which is faced with the issue of the applicability of the moratorium.
It would be essentially a question of fact.

Mi. PoLK. Some States have laws that say, in effect, that if a student
lives more than a mite and a half or 2 miles from a school, he is en-
titled to a bus ride. If the court takes State law into account in deter-
mining what the effect of the moratorium is, that seems to lead to the
problem that we are empowering the State legislatures or anybody
that could affect the problem to provide the standards for determining
the availability of busing as a remedy and thereby empowering Stale
legislatures to expand or contract the remedial powers of the Federal
courts.

Secretary RICHARDSON. I would put it the other way around. We are
dealing with a situation in which we seem to be within the proper au-
thority of State and local school systems to determine.

We then find that there has bjen discrimination, de iure sef.Tega-
tion of children. Something has to be done about this. So what then
happens is an otherwise extraordinary intrusion of Federal au-
thority into a local situation.

Such an intrusion may be necessary in order to remedy constitution-
al rights, but to allow a temporary reversion to the situation that
would exist anyway seems to me not subject to be stressed as allow-
ing States to determine what remedies are but rather to let the
ordinary processes of the local school system apply until the Congress
can decide what general rules should be applicable. ,

Mr. Paul. Thank you, Mr. Secretary.
Chairman CELLER. We are very grateful to you, Mr. Richardson,

and to your colleagues. You have been knowledgeable and direct and
unhesitating. You have given us a great deal of information. We
thank you and your colleagues.

Secretary RICIIARDSON. Thank you very much, Mr. Chairman, and
gentlemen.

Chairman CELLER. Our next witness is Mr. Clarence Mitchell, di-
rector of the Washington bureau of the National Association for the
Advancement of Colored People.

Mr. Mitchell.

STATEMENT OF CLARENCE M. MITCHELL, DIRECTOR, WASHING-
TON BUREAU FOR THE NATIONAL ASSOCIATION FOR THE AD-
VANCEMENT OF COLORED PEOPLE

Mr. MITCHELL. Thank you Mr. Chairman.
Chairman CEbLEII. Mr. Mitchell, you have been before us a number

of times and we are glad to have you with us again.
Mr. Mrrciim. Thank you, Mr. Chairman.
With your permission, since my statement does contain technical

Iobservations, would like to read it.



1239

I wish to say before I begin, Mr. Hung,ate, that I think I am a bit,
older than you are and in my generation, the term "white mule"
referred to r form of gin which is highly intoxicating and I think
there is a lot of white mule in the administration proposal with
respect to school desegregation.

Mr. Chairman and members of the subcommittee, I am Clarence
Mitchell, director of the Washington bureau of the National Associa-
tion for the Advancement of Colored People.

Thank vou for this opportunity to appear here. The National As-
sociation for the Advancement of Colored People is opposed to H.R.
13916, a b;11 to impose a moratorium on new awl additional student
transportation.

It is well known that there are approximately 20 million children
riding buses to school each regular school day. We also know that only
about 2 percent of these children are being bused in connection with
desegregation plans. 'raking those two facts together it is plain that
the purpose of H.R. 13916 is to impose r. moratorium on implementa-
tion of rights guaranteed to black children under the 13th and 14th
amendments to the U.S. Constitution.

Today she National Association for the Advancement of Colored
People makes a plea to the members of this subcommittee to reject
this sophisticated, but nevertheless transparent, attempt to revive the
segregation of races in our public school systems.segregation

as it did, after the Florida primary, the clearly political
motivation of President Nixon's advocacy of this so-called moratorium
burgeoned from almost each word, each gesture and each facial expres-
sion of the Chief Executive when he made his speech on school busing
over a nationwide television hookup on March 16, 1972.

Perhaps the most shameful part of that speech came when Mr.
Nixon called in the people of our country to join him in urging
Congress to bar the school doors so that black children could not enter.
Some of us who have heard similar appeals from George Wallace, the
White Citi'ens Councils, the Ku Klux Klan. and other advocates of
racial segregation were not sur;rised by what was said. We were
deeply angered because this was the first time in the history of our
Nation that these words were being uttered in a major speech by a
President of the United States.

We assert that the President called upon Congress to pass an un-
constitutiona law. We assert ',hat H.R. 13916 is no different from the
doctrines of interposition, nullification, and advocacy of defiance by
manifesto that were used so extensively to delay implementation of
the 1934 school desegregation decisions. Thoso doctrines w,,re well
known to many Members of Congress and especially to the present
chairman and the ranking Republican member of the House Judiciary
Committee. You, Mr. Ccller, and you, Mr. McCulloch, were thenas
you are nowthe Chairman and the ranking minority member of the
committee.

The moving finger of history has written your names as heroes on
a mountain of greatness which will endure as low,. as fairness and
justice are honored virtues among men. You put aside party considera-
tion, you were color blind and you stood shoulder to shoulder in the
successful battle to pass the civil rights bills that continued the Na-



tion's long campaign to complete Abraham Lincoln's unfinished job
of ending the badges of slavery as well as ending slavery itself.

There is a remarkable similarity between the position of the House
Judiciary Committee. as it considers H.R. 13919 on this day of April
13, 1972, and the position of the U.S. Supreme Court in 1880 when it
decided Ex parte Virginia, 100 U.S. 339, 25 L. Ed. 676. For you the
events that led to the enactment of all civil rights bills from 1957 to
1972 are matters within your personal recollection. For the Supreme
Court in 1880 many of the events that led to the ratification of the 13th
amendment in 1865 had taken place during the adult lives of the Jus-
tices who heard the case. They were alive and cognizant of the prob-
lems that led to the ratification of the 14th amendment in 1868.

Section 4 of the Civil Rights Act of March 1, 1875, which made it
a misdemeanor punishable by a $5,000 fine to exclude citizens from
jury service because of race, had been approved by Congress only 5
years before their decision.

In the Virginia case, the Court was called upon to decide an issue
which was every bit as much of a plitical problem then as some have
made public school transportation today.

A white judge in Pittsylvania County, Va., in 1878 excluded and
failed to select as grand and petit jurors certain citizens of the county
who were of "African race and black color, said citizens possessing all
other qualifications prescribed by law."

The judge was arrested and
by

in custody under an indictment
found against him in the district court of the United States for the
western district of Virginia." The State of Virginia joined him in

Leltidtioning
for his release under a writ of habeas corpus. The Court

The act of Congress upon which the indictment of Petitioner was foundtd is
constitutional and he is correctly held to answer it and, as. therefore, no object
would he secured by issuing a w' it of habeas corpus, the petitions are denied.

Although the Court based its decision on the 14th amendment, its
opinion said:

The provisions of the Constitution that relate to this subject are found in the
13th and 14th Amendments . .. one great purpose of these amendments was to
raise the eoloied race from that condition of inferiority and servitude in which
most of them had previously stood. into perfect equality of civil rights with all
other persons within the jurisdiction of the States.

Eighty-eight years later in Jones v. Mayer, 392 U.S. 409, 88 S. Ct.
2186 (1968) the Supreme Court reminded the Nation that the 13th
amendment, even standing alone, was a sufficient foundation on which
legislation designed to end the badges of slavery could rest. In that
case the Court held that the Civil Rights Act, of 1866, 42 U.S.C. 1982,
bars all racial discrimination, private as well as public, in the sale or
renial of property. The Court construed that statute to be a valid
exercise of the power of Congress to enforce the 13th amendment. Mr.
Justice Douglas, in his concurring opinion, said :

Some badges of slavery remain today. While the institution has been outlawed,
it has remained in the minds and hearts of many white men. Cases which have
come to this Court depict a spectacle of slavery unwilling to die.

The Justice then listed the cases. They include exclusion from juries,
segregated seating in courtrooms, segregated eating places and a host
of others. Most pertinent to the issue before us is the listing of segre-
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gated and inferior schools. The footnotes to the Douglas opinion de-
scribe some of the -numerous strategies and devices" that have been
used to delay school desegregation.

The list of these strategies and devices includes the free transfer
plan, the freedom-of-choice plan, the closing of schools, the rezoning
of school districts, the pupil assignmeat law, State aid to private
segregated schools, the cutting off of State funds to integrated school
districts and numerous others.

In one way or another, all of these plans were designed to continue
the badge of slavery in the public schools by keeping the schools
separated on the basis of race. Like the Supreme Court in 1880, you
gentlemen do not need to look at Mr. Justice Douglas' list to know
what. it contains. You have lived through the events that are described
in that list. You have heard about them in the committee room when
you met in the Cannon House Office Building. You have heard about
them and dealt with them in this new structure, the Rayburn House
Office Building.

Some of you have heard me many times. Most of you know that I
cherish the friends of civil rights on this committee. My heart is
filled with respect, love, and gratitude for your high character, your
great fidelity to human rights-and your legislative accomplishments.
But I say to you that I simply cannot believe that you do not see the
similarity between H.R. 13916 and all of the other delays on the
Douglas list in tire manner, of school desegregation. I cannot believe
that you fail to perceive that, nearly a century after the 13th amend-
ment was ratified. the President of the United States is at war with
the purposes of that amendment when he asks Congress to pass this
so-called moratorium on busing.

Let us now turn to the President's attack on the 14th amendment.
Mr. Nixon's call for a moratorium has something of a nightmare
quality in that all of the obstr. iction which formerly came from county
sheriffs' offices and recalcitrant legislatures now comes from the
White Ilouse.

In the past our organization has placed its back to the wall of the
14th amendment with the secure knowledge that the power and pres-
tige of the United States was behind us. We faced great odds. Our
opponents could draw on State treasuries, they could enact laws over-
night in the State legislatures and they could even cripple our legal
efforts with unconstitutional laws designed to prevent our counsel
from engaging in the practice of law itself. But, until the present ad-
ministration came into power, we knew that, in the end di, White
House and the Department of Justice would support. the Constitution
and laws of the United States. That changed when Mr. Nixon took
his oath of office.

In 1969, 15 years after Brown 1.. the State of Mississippi was still
askir.g for delay on school desegregation. What is worse, the U.S. De-
partment of Justice supported that plea for delay. In Aiexander v.
Ilolme8 County Board of Education, 396 U.S. 20, 90 S. Ct. 29 (1969),
the Court. said:

Continued operation of segregated schools under a standard of allowing "all
deliberate speed" for desegregation is no longer constitutionally permissible.
Under explicit holdings of this Court the obligation of every school district is to
terminate dual school systems at once and to operate now and hereafter only
unitary schools. Grin n v. County School Board, 377 U.S. 218, 234, 84 8. Ct. 1226,
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1235, 12 L. Ed. 2d 256 (1964) ; Green v. County School of New Kent County,
391 U.S. 430, 438-439, 442, 88 S. Ct. 1689, 1694-1695, 20 L. Ed. 2d 716 (1968).

For one brief period the administration seemed to accept the Su-
preme Court's admonition against delay. But now the iron hand of
blind restraint has been applied to the Department of Health, Educa-
tion, and Welfare to prevent that Department from speeding de-
segregation by enforcing title VI of the 1964 Civil Rights Act.

To appreciate the enormous mischief created by Mr. Nixon's in-
struction to executive agencies to follow the spirit of his March 16
message on school busing, one has only to go across the District line
into Prince Georges and Anne Arundel Counties in Maryland. There
Federal funds will be used in schools still tainted with racial segrega-
tion and the issue of busing has become a politica'. football in the con-
gressional and presidential primaries to be held on May 16, 1972.

Even as we meet at this hearing the Department of Justice is per-
vertinz the purposes of title IX of the 1964 Civil Rights Act by at-
tempting to use that statute as the basis for making the United States
a party to the maintenance of segregated schools in the city of
Detroit. Mich.

Thus. 18 years after Brown, v. Board of Education. the President
under the pretext of halting extensive transportation of schoolchil-
dren, is still trying to stand in the schoolhouse door and turn away the
children whose skins are black.

Meanwhile, what is the state of the law? In clear language that
even he who runs may read what the Supreme Court has said of
decisions on school desegregation :

In. the fashioning and effectuating of decrees, the courts will be guided by
equitable principles . . . The Courts may consider problems related to Adminis-
tration, arising from the physical condition of the school plant, the school trans-
portation system.

Mr. Richardson, a moment ago in his testimony said nobody had
thoualit about school transportation as cited in Brown. Here spelled
out the Supreme Court in the remedies applied are the words "on pub-
lic" as to major school transportation. Continuing, the Supreme Court
said :

They may consider personnel, revision of school districts and attendance areas
into compact units to achieve a System of determining admission o the public
schools on a non-racial basis anti' revision of local laws and regulations which
may be necessary in soh ing the foregoing problems.

What clearer languige is there on which to base such a decision as
that in Richmond, Va. ? They have said also in the Brown decision
that one can consider areas of school districts in fashioning adequate
remedies.

They will also consider the adequacy of any plans the defend .nts may propose
to meet these problems and to effectuate transition to a racially non-discrimina-
tory fehool system. (Brown v. Board of Education II, 349 U.S. 294, 75 S. Ct. 753
99 L. Ed. 10S3 (1955) )

The Supreme Court has duly noted that bus transportation :
. lips long been an integral part of all public educational systems, and :t is

unlikely that a truly effective remedy could be devised without continued reli-
ance upon it. North Carolina State Board of Education v. Swann et al 91 S. Ct.
1284 (1971).

How did the administration react to the simple and clear statement
on busing? Apparently the White House speech writer did not read it
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before Mr. Nixon made his panic-provoking speech via television on
March 16. Those who framed the language of what is now H.R. 13916
seem to be under the impression that in areas like Charlotte and Meck-
lenburg County, INC., busing was unheard of until desegregation was
required. But what are the facts in that particular section of the coun-
try? One finds in the footnotes of Swann, v. Charlotte- Mecklenburg
Board of Education, 91 S. Ct. 1267 (1071) that:

In Charlotte - Mecklenburg, the system as a whole, without regard to desegre-
gation plans, plans to bus approximately 23,000 students this year, for an averagedaily round trip of fifteen miles.

And here is one of the statements nobody ought to forget.
More elementary school children than high school children were to be bussedand four and five-year olds travel the longest routes in the system.
In other words, all of this ruckus about having little children travel

long distances is already happening even without desegregation and
is happening as is stated in this case to a greater extent than even in
the high school category.

It is especially pertinent to note that the district court's decree in
that case provided trips for elementary students that averaged 7 miles
in contrast to the overall average for all students of15 miles in effect
before the decree.

What this means is that the AfeekleAburg County case resulted in
lesser busing for the children.

Mr. Richardson did not point that out, Mr. Chairman, and gentle-
men of the committee. The whole administration case reminds me of
the story of the judge who had somebody before him and the person
finished telling his story. When the opponent got ready to say some-
thing, the judge said "Now, wait a minute. I have heard everything
that has got to be said and I have made up my mind. If I hear you,I will just get mixed up and, therefore, you keep quiet because I am
going to make my decision."

The administration has brought a whole pile of statistics in here
without stating what is the other side of the coin.

The decree required a time of about 35 minutes for the bus ride of
elementary children in contrast to an hour which was the average for
all-grade levels under the busing plan used before the Swann decision.

To show the public reaction interpretationand I was sitting in this
hearing room when the Secretary made the statement that in some
areas it r ;lui red an hour or so for children to get to school on a bus;there was sort of a gasp whom. the listeners because it did sound
awful. What he did not say is that even without the matter of desegre-
gation here in a case before the Supreme Court already there wererequirements that children ride for more than an hour in order to
attend school.

On these facts the Supreme Court said :

In these circumstances, we find no basis for holding that local school authori-ties may not be required to employ bus transportation as one tool of School
Desegregation. Desegregation plans cannot be limited to the walk-in school."
Swann v. Charlotte-Mecklenburg Board of Education, Supra p. 1283.

Now that the Supreme Court has held that time has run out on de-laying tactics by the States and that busing is sanctioned as a meansof accomplishing desegregation, the President has jumped into the
fray on the side of the obstructionists.
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He is attempting to use naked executive power to prevent com-
pliance with existing decisions and he is calling in Congress to help by
nullifying the 14th amendment. This action on the part of the Chief
Executive could well be a precedent for dnstroying the decrees of
courts in any case or controversy. School busing is not the only ques-
tion on which demagogs seek to make political hay. In the truest
sense, H.R. 13916 is an attack upon the courts and upon the rights of
all litigants who resort to courts for vindication of those rights.

Of course there are those who argue that Congress has the power
to curtail "remedies" as distinguished from "rights."

Mr. Richardson is an eminent lawyer but has a bad client. That is
why he was up here making that kind of argument.

We believe that the argument of remedies versus rights is the usual
nit-picking that has characterized the statements and theories of the
opponents of school desegregation from 1954 to the present.

Section 1 of the 14th amendment commands the States to give
equal pr ,tection of the law. We assert that it would be the most bizarre
interpretation of the 14th amendment if the Supreme Court would
hold that the time-honored principle of Ubi jus, Ibi remedium would
not be violated if Congress dilutes the 14th amendment by passing a
law which would prevent black children from riding to schools where
they can enjoy their right to a desegregated education.

On the matter of equity powersand Mr. Richardson was duly r3-
spectful of the equity power of the courtswe refer advocates of the
eye-dropper approach to granting human rights to these words of
the Supreme Court in Swann:

The objective today remains to eliminate from the public schools all vestiges
of state-imposed segregation. Segregation was the evil struck down by Brown I
as contrary to the equal protection guarantees of the Constitution. That was the
violation sought to be corrected by remedial measures of Brown II. That was
the basis for holding in Green that school authorities are "clearly cht..ged with
the affirmative duty to take whatever steps might be necessary to convert to a
unitary system in which racial discrimination would be eliminated root and
branch." 391 U.S. at 437-438, 88 S. Ct. at 1964.

If school authorities fail in their affirmative obligations under those holdings,
judicial authority may be invoked. Once a right and a violation have been shown,
the scope of a district court's equitable powers to remedy past wrongs is broad,
for breadth and flexibility are inherent in equitable remedies. Swann v. Char-
lotte-Mecklenburg Board of Education, 91 S. Ct. p. 1275, 1276.

You gentlemen are all lawyers. You know that is black-letter law,
you do not have to go past the first year of law school to know this is
the basic principle of equity. It would mean nothing if equity courts
sitting did not have that kind of power.

We assert that neither the 13th nor the 14th amendments give Con-
gress the power to dilute rights protected by those amendments. In
Katzenhach v. Morgan, 384 U.S. 641, 86 S. Ct. 1717 at 1724 n. 10, we
find these words on section 5 of the 14th amendment :

Section 5 grants Congress no power to restrict, abrogate, or dilute these
guarantee& Thus, for example, an enactment authorizing the states to establish
racially segregated system's of education would not beas required by Section
5a measure to "enforce the equal protection clause, since that clause of its own
force prohibits such state laws."

It is well established by an abundance of facts that racial segrega-
tion in housing, zoning patterns, and a host of other physical barriers
make some busing necessary to achieve school desegregation. A mora-
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torium, as proposed by H.R. 13916, is but another attempt to sanction
public school segregation by Federal law.

Apparently, the White House believes that, because the 14th
amendment prohibits States from depriving Negroes of their con-
stitutional rights, Congress is not subject to such a prohibition. In
this connection, the Supreme Court's reference to the fifth amendment
in Bolling v. Sharpe, 347 U.S. 497, 74 S. Ct. 693, 98 L. Ed. 884 (1954),
offers advice that should give administration moratoriumists reason
to pause in their headlong effort to turn back the clock in school deseg-
regation. In Bolling v. Sharpe, the Court said :

The equal protection of the laws is a more explicit safeguard of prohibited
unfairness than the due process clause and, therefore we do not imply that the
two are interchangeable phrases. But. as this court has recognized, discrimina-
tion may be so unjustifiable as to be violative of due process * * .

In view of our decision that the constitution prohibits the States from main-
taining racially segregated public schools, it would be unthinkable that the same
constitution would impose a lesser duty on the federal government. We hold that
segregation in the public schools of the District of Columbia is a denial of the
due process of law guaranteed by the Fifth Amendment to the Constitution.

There is one final point that we wish to make. Somehow the impres-
sion has been created by advocates of racial segregation that 14th
amendment rights may be granted or denied by plebiscite or referen-
dum. Again and again one hears reports about so-called black spokes-
men who are advocating a return to racial segregation in the public
schools. There are also references to resolutions passed at Gary, Ind.,
and views asserted at other conferences on education. It is difficult tc
learn just what was said or not said about busing in Gary. There is not
much I can give you on exactly what did occur.

Also, we do not attempt to evaluate pronouncements of individuals
who can't their membership on the rear seat of a Volkswagen or hold
their policy sessions in a telephone booth. We do know that the NAACP
is the largest, oldest, and most consistent organization in the civil
rights field. We do know that by votes at our national? regional, and
State conventions, the members of the NAACP remain firmly com-
mitted to full implementation of the Brown decision.

But even if this were not the case, as long as one black person wanted
redress in the form of attending a desegregated school, he would be
entitled to have it as a matter of constitutional right. That question was
settled as far back as 1938 when the Supreme Court in Missouri ex rel
Gaines v. Canada, 305 U.S. 337, 59 S. Ct. 232, 83 L. Ed. 208, held that
the right to equal protection is a personal right.

In that case, the State sought to prove that unlike the plaintiff, most
of the Negroes were content to accept segregated arrangements or
schooling outside the State instead of seeking admission to the Uni-
versity of Missouri which then was for whites only. The Supreme Court
brushed this argument aside by saying :

Here petitioner's right was a personal one. It was as an individual that he was
entitled to the equal protection of the laws, and the State was bound to furnish
him within its borders, facilities for legal education substantially equal to those
which the state there afforded to persons of the white race, whether or not other
Negroes sought the same opportunity.

The NAACP earnestly hopes that reason will prevail in the Con-
gress and that the antibusing madness which now infects this great leg-
islative body will pass into limbo to which nullification, massive re-
sistance, and similar spurious doctrines have been consigned. But make
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no mistake about our intention to fight against this shameful effort to
deprive black children of their. constitutional rights. The U.S. Con-
stitution, in addition to granting opportunities for redress in the courts,
gives many weapons with which to oppose wrongdoings who have long
sought and continue to seek ways of keeping black citizens in a status of
second -class citizenship. We shall use all of those weapons, if necessary,
to win this battle for justice in the public schools of our country.

Chairman CELLER. Any questions?
Mr. HUNOATE. Could you distinguish between segregation and in-

tegration, Mr. Mitchell?
-Mr. MITCHELL. I do not distinguish between those terms primarily

because after the 1954 decision, there were some people who did not
want to offend the feelings of some whites. They suggested that the
word "integration" had an implication of commingling and social
equality, plus other things that would make white people mad, and
therefore instead of using "integration" we should use "desegregation."
I think that is the genesis of those terms, and they are interchangeable.

Mr. HUNGATE. I was thinking that there might be some communities
or schools which are not segregated but nonetheless not integrated. Do
you see a possibility of that?

Mr. MITCHELL. I would say the absence of black children would, to
me, indicate that the schools were segregated, not only segregated,
de facto, but in most cases as we are finding out in the cases we are
taking into court, they are really de jure segregated, because while
there was no direct statute prohibi2rg the attendance of black chil-
dren, various other devices were used that had the legal effect of deny-
ing children admission to those schools.

Chairman CELLER. Any other gut. ions?
Mr. MCCLORY. I would like to make a few comments and ask a few

questions if I may, Mr. Chairman. You made a very emotional state-
ment here today. When we talk about emotions on this issue. I think
it should be noted that you probably have been as emotional as any
other speaker whose testimony we have heard in the course of these
hearings.

Mr. MITCHELL. I plead guilty to that, Mr. McClory. I cannot deal .

with the future of black children on a dispassionate basis.
Mr. McCr.ony. Frankly, I have read statements you made, and you

may want to reconsider them later. Now, the thing that has surprised
meand I consider myself a staunch civil rights advocate in my own
right, Mr. Mitchellis that staunch civil rights advocates have come
out in support of a constitutional amendment with regard to busing.
This has surprised me, and yet I think it is an indication of something
that has occurred, and a situation that exists in this country. You may
feel that the black witnesses who have been before this committee op-
posing busing could contain their membership in the rumble seat of a
car. I do not want to compare the size of their membership as related
to the size of the NAACP, and I do not want to relate them as far as
their quality is concerned, either. But there are some blacks and some
civil rights advocates on the other side of this issue. More than race is
involved. Moreover, the President did not create this issue. When the
President made his statementand I do not want to say that I agree
with all of itthe issue was a very live issue throughout this country.

As a matter of fact. he deferred his statement on the issue until after
a very tense political campaign had been resolved in the State of
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Florida. Now, I pose my question : Do you think there is no issue in-
volved here? Isn't there a need for anything to be done by this Con-
gress? Are you satisfied with all of the decisions of the Court? Are
you satisfied with busing that takes children from good schools and
places them in inferior schools?

Mr. MITCHELL. I would say that I am not aware as a fact that there
is busing into inferior schools. I do not want to make the same mistake
that the President has made by stating something that cannot be
proved.

I would say this: I feel that we are far safer as black peoples in the
hands of the courts for vindication of our rights then we are under
this administration and in this Congress.

Let me say what I mean. The President of the United States has
talked about busing, but that is only the tip of the iceberg. I heard him
at the Republican National Convention when he attacked the Supreme
Court on school matters.

The administration went into court for the first time. and all of the
power of the Government of the United States to advocate slow-
ing down school desegregation, and I am happy to say they lost. I was
present, Mr. McCloryI guess it was nearly 8 o'clock in the morning
when the Congress was considering the question of whether to in-
structno, it was not 3 o'clock in the morning, it was an early hour,
because the' o'clock time was when tle bill was first passed: that is,
the Higher Education Act was being passedand the House finally
got down to titl3 17, I believe it was, which involved busing, and that
finally passed. When the Senate acted and that legislation came back
to the House of Representatives, I was also present. To my best recol-
lection, you voted against the motion to instruct the confereesand, if
my recollection is correct, I certainly want to thank you for what I con-
sidered a very statesmanlike actand some of the other members of
the subcommittee did likewise. But. Mr. McClory and gentlemen of this
committee. I was present at a lynching in 1933 in the State of Mary-
land, and there was just as much mob spirit in the Congress, on the floor
of the Congress that day, as there was in that lynching that occurred
in 1933. I do not trust the Congress to handle these matters.

Mr. McCr.ony. Let me say, Mr. Mitchell, in my opinion a great,de:,1
of progress has been made by this administration in housing, in em-
ployment, and in school desegrermtion. I would like to mid thi-% part
of the statement that Mr. Richardson just gave, and then, if you
have some other evidence to dispute that, I would like to have it. lie
said this:

The dual selicol system in our Southern States has now been substantially
disestablished. Let us put aside the question of who deserves the credit for this
progress. The facts are that in the eleven Southern States since 1968 the per-
centage of black children in all black schools had dropped from 68 percent to
9.2 percent and the percentage of black children in majority white schools has
increased from 18.4 percent to 43.9 percent. More of the minority school children
in the South now attend integrated schools than those in the North.

Is that a correct statement.?
Mr. MITCHELL. The part that says "proportionately more of the

black children attend desegregated schools in the South than in the
North" is correct.

But figures that I have ;:een state that approximately 39 percent
of the black schoolchildren go to desegregated schools in the South,

80-449-72pt. 2-42
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which certainly is a big difference from what Mr. Richardson said,
and that about 29 percent of them go to desegregated schools with
white children in the North.

So, I would say that I would question that figure. I am like Mr.
McCulloch, I think we ought to have figures.

Mr. MCCLORY. Well, if instead of this administration making sub-
stantial progress, it has gone in the other direction, I would like to
know about it.

Mr. MITCHELL. Mr. Richardson was very wise when he said that he
did not want to identify who was entitled to the credit because this
administration has been dragged kicking a.id screaming all the way
into school desegregation.

For example, the Alexander case was the first item in the whole his-
tory of our appearance in court that he had the Department of Justice
on the other side. What is happening right now ?

Mr. MCCLORY. Let me make this comment. I have seen some yelling
and screaming and kicking on the floor of the House of Representa-
tives because of the very aggressive actions that have been taken by
this administration with regard to school desegregation.

Mr. 3Irrciii:m. I suppose, if somebody does not want any action at
all, then the slightest kind of action would be too much. On the other
hand, when we worked to try to get the President's $1,500 million pro-
gram approved, who was it that jerked the rug out from under us and
injected the busing issue? It was the President of the United States.

I might say, Mr. McClory, in that situation, the NAACP was 100
percent behind the President's $1,500 million bill, even at a time when
some of the Democrats charged us with collaborating with the admin-
istration; but we felt it was right, and we did it.

Mr. MCCLORY. Let me make this comment because it affects my dis-
trict and it affects something that the Secretary spoke of.

That is, I think that a comprehensive equal educational opportunity
bill would be far superior to the sort of hit-or-miss projects that we
have had under 0E0. The President's message recommended sub-
stantial additional funds to provide greater educational opportunity,
particularly for minority students. That is essential. I agree with
the President on that.

Mr. MITCHELL. What you have just said shows how deceptive the
administration has been in this matter. The President has not pro-
posed any substantial additional funds. What he has proposed is a
reallocation of moneys which are either already appropriated or in
the process of being authorized by Congress.

So, it is not $1,500 million reallyit is not new money and a lot
of people believe that it isbut more than that, Mr. McClory-----

Mr. MCCLORY. I want to review that and, of course, I think it is
premature to judge how much money is going to be involved because
the issue is still pending in the conference. I think there will be addi-
tional funds which will be recommended and approved by the Con-
gress for this purpose.

Mr. Mrrclim. I would hope you are right but when the Presi-
dent had an opportunity to approve the additional funds under ti-
tle I of the Elementary and Secondary Act, he vetoed it.

I would like to say with respect to what you said about the diffi-
culty of having a dozen different places which are making these de-
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cisions as opposed to one overall statute passed by Congress, again,
and I say this with a real sense of regret because I love the Govern-
ment of the United States, I love my country and I love this legisla-
tive body in which I am happy to say my youngest brother serves
as the first black man elected to Congress from the State of Mary-
landbut I would say that this Congress has been utterly irresponsible
on the question of school busing.

I know many of my dearest friends who have gone with me through
thick and thin on questions of civil rights. No, they go down on the
floor of the Congress and vote against busing on F, purely political
basis, and I add to that, taking due cognizance of Mr. Poff's pres-
ence hereI am happy to say, Mr. Poff, for the first time, I am able
to come before a committee of the Congress of the United States and
say with respect to a civil rights matter that I have the greatest re-
spect and admiration for a Congressman from the State of South
Carolina. When others were running for the escape hatches and de-
serting the ship after punching holes in it so it would sink, Mr.
Dorn of South Carolina got on the floor of the Congress and said,
"Mr. Speaker, again ko deny Federal aid to those school districts al-
ready busing is grossly unfair. In my congressional district, school
districts have now been using busing for many years. Some of the
busing was a result of HEW decrees and Federal court orders."

Then he went on to say that the dual system had been abolished
in South Carolina and he said, "In the schoolyard of my hometown
high school at this moment there are 88 buses. To deny Federal aid
to continue this busing is to hamper and hamstring quality education."

I salute Mr. Dorn and every other southern Member who was fair
enough to oppose the so-called antibusing amendment.

Chairman CELLER. Will you yield?
Mr. MOCLORY. I will yield.
Chairman CELLER. TO get the record straight on the question of

progress, I read from a statement made by Stephen Horn, Vice Chair-
man, U.S. Commission on Civil Rights, before the Committee on Edu-
cation and Labor, on April 11, 2 days ago testifying on the adminis-
tration's desegregation proposals :

The legislation declares in its findings that the dual school system has been
virtually disestablished. This conflicts directly with school enrollments of dis-
tricts from the Department of Health, Education, and Welfare which show that
in 1971-1972 school year approximately one-third of all black students in 11
Southern States are attending nearly all black schools, those between 80 to
100 percent minority enrolled. These figures show that, while we have made
great progress within the last ten years to desegregate schools, we still are a
long way from the elimination of the dualsystem and its vestiges.

Mr. Mrromo,. I want to thank you, Mr. Chairman, for mentioning
that statement because that is the fact and, ag I understood it, what
the administration was trying to do. I am sure its lawyers knew if they
had any chance of staying in court at all while defending his so-
called moratorium, the y had to establish some rational basis for Con-
gress taking the action proposed on H.R. 13916. But under your ques-
tioning and the questioning of counsel, I think it is very clear that
there is no rational basis for what they are There is no
showing that this is such an enormous problem. There is no showing
that the courts have exceeded their powers under the 14th amerdment.
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It is just a lot of speculation which has been thrown in here to at-tempt to justify a contemptible position on sehuol desegregation.
Mr. McCLotiv. Let me make this comment and then ask a question.This is more than just an ephemeral, imaginary problem. We have

pending on Ow. desk of the Speaker, as you know, a discharge peti-tion which has a great many names on it. There are a lumber of
witnesses that came before the committee and said they did not sign
the discharge petition but wanted this committee to do something
about a constitutional amendment or take some other action. The
question I ask is this: Don't you think that you should recommend
something, some legislation, some standard or guideline that can help
us to help all of the children? This is a problem that is going to stay
with us unless we do endeavor to resolve it legislatively and equitably.
I think that the courts are looking to us to do more than we have donein the past. Do you think we should do nothing?

Mr. MITCHELL. I am reminded of that old expression in the Army,
"when in doubt, do something, anything." That is really what is here.The administration is confronted with a practical situation so thedreamers and planners have come up with a proposal. They do not
know whether it is going to be constitutional or not but it supposedly
is to operate as a stopgap. That is the reason I said, Mr. McClory, that
I do nct trust the White House, I do not trust the Congress to handlethis matter. I think they have gotten so confused with politics and
trying to beat. George Wallace and also some responding to mob vio-knee in their home communities that I think they just are not beingrational. For that reason, I would say we are far safer in this period tokeep this matter in the courts. When calm returns and people begin
to look at these matters in an objective way, that you and some of yourcolleagues look at them. and I am not saying that to curry favorI
say it as a factI think then wecan do something.

But in this state of hysteria, I think it would not be a surprise to meif somebody would get through a resolution in the House to repeal the
14th amendment.

Mr. Mc Crony. Tbaok you. Mr. Mitchell.
Chairman CELLER. Mr. Mitchell, we find in your statement, knowl-edgeable and direct statements. You have been very helpful. You arealways welcome before this committee. l'Ve are grateful to you andthank you very much.
Mr. POLK. Mr. Chairman, I have one question, Mr. Mitchell, von in-dicated in the beginning of your statement that about 2 percent of the

children were being bused in connection with desegregation plans.
Could you provide the subcommittee, with the source of those figures?

Mr. Mrrounr.h. 1 could but the source of that was testimony of Seem-
tary Richardson in the Senate when he was testifying on the so-called
equal educational opportunity bill.

Senator Javits asked him for the figures and T believe he came upwith a figure of something in the neighborhood of 300.000 childrenwho were affected because of desegregation or something to that effect
and this worked out to about 2 percent of the total.

I might say, too, I hope this committee will look at that colloquy be-cause Senator Javits did just what the chairman and you other dis-
tinguished gentlemen have been doing, he began putting this problem



into perspective, showing that all of the hullaballoo was not about
some great revolution that was taking place in the country but an or-
derly process under court supervision which was resulting in people
getting their constitutional rights.

Chairman CELLEIL We will terminate the hearing this morning and
meet next Wednesday and next Thursday.

Now, the following statements will be included at this point in
the record.

A statement of Hon. William G. Bray, a U.S. Representative in
Congress from the State of Indiana.

A statement of Hon. Lawrence J. Hogan, a U.S. Representative in
Congress from the State of Maryland.

A statement of Hon. John W. Davis, a U.S. Representative in
Congress from the State of Georgia.

A6resolution adopted by the board of trustees of the Katy Inde-
pendent School District, Katy, Tex.

A statement of William D. Lynch, chairman, Austin Anti-Busing
League, Austin, Tex.

Statement of Charles IL Holloman, Esquire, Raleigh, N.C.
A letter to House Judiciary Committee from Pontiac Area Women's

Coalition, Pontiac, Mich., dated March 10,1972.
A letter to the chairman from Mrs. B. J. Hamilton, president,

League of Women Voters of Tulsa, Okla., dated March 13, 1972.
A letter to Hon. James D. McKevitt from H. S. Roth, president,

Colorado Labor Council, AFL-CIO, dated Ma rch 21,1972.
A statement of Thomas Hobart, president, New York State Teachers

Association.
A letter to Hon. Wilmer D. Mizell from John A. Redding, president,

Lewisville-Clemmons Branch of Forsyth Citizens Against Busing,
February 28, 1972.

A statement of Hon. Speedy 0. Long, a U.S. Representative in
Congress from the State of Louisiana.

A- letter to Chairman Emanuel Celler from Hyman Bookbinder.
Washington representative, the American Jewish Committee, dated
March 21, 1972, enclosing a statement "BusingThe Wrong Issue."

A letter to Chairman Emanuel Celler from the American Associa-
tion of University Women, dated March 29, 1972.

A statement of Hon. M. Gene Snyder, a U S. Representative in
Congress from Kentucky, together with a statement of Mr. Jean
Rutfa and Mrs. Joyce S,iond, "Save Oir Community Schools, Inc.,"
Louisville, Ky.

A statement of the Association of the Bar of the City of New York,
Committee on Federal Legislation.

A statement of Church in Society and Christian Education of the
Christian Church (Disciples of Christ).

A statement of Dan W. Routh, president, Forsyth Citizens Against
Busil! of Winston-Salem, N.C.; attaching an addendum statement.

A letter to Chairman Emanuel Celler from Mrs. Bruce B. Benson,
president, the League of Women Voters of the United States,
Mardi 30, 1972.

All of these statements will be included in the record at this point.
(The documents referred to follow :)
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STATEMENT OF HON. WILLIAM G. BRAY. A U.S. REPRESEN1ATIVE IN CONGRESS FROM
THE STATE OF INDIANA

Mr. Chairman and Members of the Subcommittee, I appreciate the opportunity
to submit this statement in support of a constitutional amendment to prohibit
forced busing of school children. I am the sponsor of one myselfILL Res. 927
and have signed the discharge petition to bring the matter to the Floor of the
House for a vote.

My first major speech on this matter, in opposition to busing, was made in
July 1969, entitled Education or Social Experimentation? In October 1970 I
again addressed the House on the topic, with remarks headed Classroom for
Chessboard:, Pupils for Pawns, Last year, in 1971, my public opinion poll had
the very unusual development of carrying a unanimous responsein the nega-
tiveto an unasked questionschool busingand in October these findings.
with my comments on the poll returns, were inserted into the Congressional
Record. on October 19,1971.

The following excerpts from a letter to the editor of the New York Times.
printed in that paper on March 3,1972, sum up quite neatly what those opposed
to busing feel :

"Somehow, as one follows the debate on whether to bus or not to bus children
to achieve a racial mix (for whatever reason), there emerges a nightmarish
quality to this volatile issue. Columnists, editorial writers, educators, legislators
and jurists batter opponents of busing with the necessitynay, the unswerving
duty of the Republicof establishing a virtual racial quota for each component
of the public school system.

"However, the quite raLional consideration of the rights of the affected parents
and the children who are to be bused to unfamiliar and often inhospitable areas
is seldom mentioned. How have so many of this country's public figures come
to exult in coercion of children, ignore the rights of family and community
aggregations, and glibly mouth the glory of a racial amalgam which most Amer-
icans reject? . ."

"Most Americans" is an accurate term indeed. The Florida primary on Tues-
day, March 14. carried two questions touching the issue. On a constitutional
amendment to forbid busing, the approvtil was 74-26 and on an accompanying
question on favoring equal educational opportunity for all, approval was 79-21.
It is worth noting that there was no organized statewide effort in Florida to
promote the anti-busing vote. On the contrary. Florida's Governor had put his
own prestige on the line in urging a "No" vote on the constitutional amendment
question.

A similar question will be put to a state referendum in Texas and Tennessee,
later this year. I have no doubt the returns ill show figures somewhere be-
tween those in Florida, and those in the latest Gallup Poll. Gallup's figures, on
a question asking if the individual favored sch'.ol desegregation, showed 60%
in favor, 24% opposed, and 10% having no or 'nion. Compulsory busing was
turned down 20-69-11. A constitutional amendment was favored 46-35-19.

I count it a tragedy that the situation has reached the point where solution
throui a constitutional amendment seems to give the only hope of relief. I differ
sharply and strongly with the sentiments that this route would be to "trivialize"
the Constitution. This is no trivial matter we are dealing with. As I plan to
develop, further along in my presentation, the concept is far greater than simply
that of loading children on buses. It is social engineering at its most reckless
and irresponsible.

I also feel the use of the term "trivial" is questionable on other grounds. The
amending process to the Constitution is the closest thing the American Republic
has to a national referendum. Much hysteria about this particular proposed
amendmentas well as othershas given the mietaken impression that approval
by Congress means almost automatic and instantaneous approval by the States.
Considering all the amendments added in this century, beginning with the 16th,
we find the time from submission by Congress to taking effect with ratification
by three-fourths of the states varies from three months (in 1971, Article XXVI,
18-year-old vote) to as much as four years. Around two years seems to be the
average; this proposed amendment gives the states seven years to act, as has
been customary.

There is an increasing body of evidence that pro-busing activities, no matter
where taken or initiated, simply have not been carefully thought out. It is time
for the matter to get national attention, national approval (or disapproval), and
to involve the entire country in the decision.
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After all, is this not the essence of democracy, that the people be allowed to
speak on these questions, and that the wishes of the people be respected? James
Madison wrote in The Federalist, # 51:

"The great security against a gradual concentration of the several powers in
the same department consists in giving to those who administer each depart-
ment the necessary constitutional means and personal motives to resist en-
croachments on the others."

And to those who would say that this proposed amendment, as well a8 other
suggested measures, such as limiting the scope of federal eourts, constitutes en-
croachment on the federal judiciary, I would reply that th_t judiciary is neither
infallible nor sacrosanct. For support, I cite Thomas Jefferson

"At the establishment of our Constitution, the judiciary bodies were sup-
posed to be the mist helpless and harmless members of the government. Exper-
ience, however, soon showed in what way they were to become the most danger-
ous; that the insufficiency of the means provided for their removal gave them
a freehold and irresponsibility in office; that their decisions, seeming to con-
cern individual suitors only, pass silent and unheeded by the public at large ;
that these decisions, nevertheless, become law by precedent, sapping by little and
little the foundations of the Constitution, and working its change by construc-
tion, before anyone has perceived that that invisible and helpless worm has
been busily employed in consuming its substance. . . ."

And on another occasion Jefferson wrote : "The judges are practicing on the
constitution by inferences, analogies, and sophisms . . . It has long, however,
been my /pinion ... Oat the germ of dissolution of our federal government is in
the comcitution of the federal judiciary . .. working like gravity by night and
by day, gaining a little today and a little tomorrow, and advancing its noiseless
step like a thief, over the field of jurisdiction ..."

For a more current observation on the limits of the federal judiciary, I turn to
Mr. Justice Harlan, who wrote, in one of his opinions : "The federal judiciary,
which by express constitutional provision is appointed for life. and therefore
cannot be held responsible by the electorate, has no inherent general authority
to establish the norms for the rest of society. it is limited to elaboration and
application of the precepts ordained in the Constitution by the political rep-
resentative of the people. When the Court disregards the express intent and
understanding of the Framers, it has invaded the realm of the political process
to which the amending power was committed, and it has violated the constitu-
tional structure which it is its highest duty to protect."

And for a non-judicial opinion, directly pertaining to the question at hand,
the following by Edwin A. Roberts, Jr., writing in the National Observer,
February 26,1972 :

"A racially integrated society is it worthy, indeed a necessary, goal. But this
business of doctoring the symptoms by using children for social experiments
is a terrible miscarriage of judicial authority.

"Whenever a jurist, who is not elected by the people, can confound the wishes
of the overwhelming majority of citizens, then something is amiss in our scheme
of government. Individual judges have taken to issuing edicts in a manner
denied to any other American, includint, the Congress and the President . , ."

"The men and women in the Mac:: robes perform a eentral funet.on. and for
the most part they evoke citizen confidence in the court system and that system's
working relationship with the other branches of government. But there are a
few judges who have been eating red meat lately, and these few pose a threat
to the democratic process . . let's restrain our power-happy judges from using
our children for any experiment in social surgery."

I said earlier I considered it tragic that matters have gone as far as they
have. This is a divisive, highly emotioaal, volatile topic; we can do without
them, if they can be avoided, and this one should have been. The fact that under
lawcourt decisions as well as Congressional actionnothing remotely ap-
proaching busing was ever intended or given sanction makes a complete and
total prohibition all the more important. Let's go back twenty years ; what was
intended is a far cry from what bas taken place.

The Supreme Court's decision in Brown Board of Plucatton. in 1954. eli-
minated the "separate but equal" doctrine and held that seregation imposed by
lawde jure segregationwas unconstitutional. When the five cases that were
ultimately decided under the nom:. of Brown were being argued before the Court
in 1952. TIntrgood Marshall. now Air. Justice, Marshall of the Supreme Court. was
chief eounsel for the NAACP and taking part in the presentations. He made his
objective quite clear, and also the limitations of what he was seeking: ". , . we
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are not trying to force any child into any school. All we are trying to do is remove
the State-imposed policy of separation by race; and if that is removed, the child
will have the choice to attend any school he desires. . . If this Court would
reverse and the case would be sent back, we are not asking for affirmative relief.
That will not put anybody in ary school. The only thing that we ask for is that the
state-imposed racial segregation be taken off, and to leave the county school board,
the county people, the district people, to work out their own solution of the prob-
lem to assign children on any reasonable basis they want to assign them on. . . ."

Mr. Justice Frankfurter wanted to make sure of what was meant, and asked
Mr. Marshall : "You mean, if we reverse, it will not entitle every mother to have
her child go to a nonsegregated school in Clarendon County?"

And to this Mr. Marshall answered : "No, sir."
Now let's move ahead to 1964, and the Civil Rights Act, adopted that year, that

went onto the books as Public Law 88-352, 78 Sta . 246. I cite Title IV. DPsegre-
gation of Public Education ; Sec. 401(b) should have been perfectly clear to any-
one '"Desegregation' means the assignment of students to public schools and
within such schools without regard to their race, color, religion or national origin,
bur `desegregation' shall not mean the assignment of students to public schools
in order to overcome racial imbalance . . ."

This was the first Congressional inkinetion against the busing concept. It was
ignored by the Federal bureaucracy. most notably and infamously by Harold
Howe II who took edit* as Federal Education Commissioner in 1906. A Wall Street
Journal story of August 12.1966, about Howe, was headlined

"Integrating ClassesFederal Officials Now Favor End to Tradition of Neigh-
borhood SchoolNew Education Commissioner Calls for Busing, `Plazas' ; Subur-
banites Are AlarmedHis Only Weapon : U.S. Cash."

Congress responded when the civil rights bill of 1966 came up. and adopted
an amendment aimed primarily at Howe's ideas. The Washington Star com-
mented editorially on the matter : "The thrust of the amendment is in this
sentence: 'Nothing in this title shall be construed to authorize action by any
department or agency to require the assignment of students to public schools
to overcome racial imbalance.' . . . What he (Howe) intends to do. in brief, is
to bus school children back and forth, to achieve a racial mix satisfactory to
himself, and if necessary to abolish the neighborhood schools in the process.
This has never been required by the Supreme Court nor intended by Congress."

Key House votes aimed at the school busing concept began in 1908, with the
"Whitten amendments" to Labor-HEW appropriations measures. I have con-
sistently supported these, and the list of supporters has grown steadily longer
over the years. In essence the amendment has forbidden HEW to withhold funds
from school districts in order to force them into busing. The first time, in 1968.
the House reversed itself. In 1969 and 1970 Senate-added language weakened
the amendment to the point of its being useless, Then. in April 1971, the Home
refuseo to cut the language of the amendment from the education appropriations
bill for fiscal 1972 and it November 1971 threw down the gauntlet to the pro-
bMing forces with the toughest language yet.

Tking the higher education hill as a vehicle, three amendments were added
In the (louse. One would restrict the authority of federal officials to require
selimA districts to use state and local funds for the purpose of busing, using
the threat of denial of federal aid if they refused. Another forbade the use of
federal funds for busing. The third prohibited any federal court busing order
from taking effect until all appeals are exhausted.

When the Senate was finished with the bill. as in the past the language had
been weakened and watered down so as to be remote from what the House had
originally intended. In a very rare move, before the bill went to conference, the
House voted 272 to 139 to forbid its conferees from compromising with the
Si' te on these three particular amendments. And there the matter stands
as f this date. It is true that the conferees do not have to remain bound by
these instructions from the rest of the House, but given the overwhelming ma-
jority voting for instructions. the bill would almost certainly be rejected by
the House if any changes were made.

It is worth noting here that the Senate very narrowly rejected (by two
cotes- 30-47 and 49-448) after having first equally narrowly accepted (43-40) on
amendment that would have taken away the power of federal courts to order
busing. This would surely have been accepted by the House. I have no doubt of
that.

The Supreme Court's last major decision on busing was in Swann v. Charlotte-
Mecklenburg County Board of Education, with a unanimous decision handed
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down on April 21, 1971. In this ease the Court upheld a plan aimed at achieving
racial balancethe same racial balanceat each school in Charlotte, North
Carolina. It approved busing as an implement for that purpose. But the Court's
decision was by no means a green light for busing. From the decision

". . We are concerned in these cases with the elimination of the discrimina-
tion inherent in the dual school systems, not with the myriad factors of human
existence which can cause discrimination in a multitude of was on racial, retigi-
ous or ethiliegrounds . .

". . Our object in dealing with the issue presented by these eases is to see
that school authorities exclude no pupil of a racial minority from any bellool,
directly or indirectly, on account of race; it does not and (annot embrace all
the problems of racial prejudice, even when those problems contribute to dis-
proportionate racial concentrations in some schools.

". . . The constitutional comma lid to desegregate schools does not mean that
every school in every community must always reflect the racial composition of
the school system as a whole , . ."

There are some very disturbing signs that lower federal courts have started
to decide that there is no such thing, really, as de facto segregationwhere
it exists as a result of economic, social, housing or specific potatlation patterns.
This logicif one can call it that, which I certainly cannotwas put in this
fashion by Ramsey Clark, former Attorney General of the United States : "In
fact. there is no de facto segregation. All segregation reflects some past actions
of our governments. The FHA itself required racially restrictive covenants until
1948. But, that aside, the consequences of segregated schooling are the same
whatever the cause. Segregated schools are inherently unequal however they
come to be and the law must prohibit them whatever the reason for their exist-
ence."

This incredible statement is endorsement of a vicious absolutism that truly
defies belief. But there are indications it is being subscribed to. A Federal judge,
handing down a sweeping desegregation decision in San Francisco, had waited
until after the Charlotte-Mecklenburg case was settled by the Supreme Court
to get some sort of guideline. He took, from the Court's decision. the assumption
(which he made on his own) that the Court had intended to outlaw de facto
segregation and proceeded accordingly.

Astonishingly, in his decision, in which he placed every child in the San Fran-
cisco elementary school systent into one of four racial or ethnic categories and
made subject to busing or some form of transportation, to attain a suitable
racial balance in each school, he has this quotation from another judge some
years before :

"The problem of changing a people's mores, particularly those with an emo-
tional overlay, is not to be taken lightly. It is a problem which will require the
utmost patience, understanding, generosity, and forbearance from all of us,
whatever race. But the principle is that we are, all of its, freeborn Americans,
with a right to make our way, unfettered by sanctions imposed by man because
of the work of God."

How can these words possibly be squared with those in the judge's decision,
in which lie ordered the San Francisco School District to prepare a plan to
accomplish :

"Full integration of all public elementary schools so that the ratio of black
children to white children will then by and thereafter continue to be substan-
tially the same in each school. To accomplish these objectives the plans may
include:

"a. Use of non-discriminatory busing. if. as appears now to be clear, at least
some busing will be necessary for compliance with the law.

"b. Changing attendance zones whenever necessary to head off racial segre-
gation."

And according to the judge, the law even requires :
"Avoidance of the use of tracking systems or other educational techniques or

innovations without provision for safeguard against racial segregation as a
consequence."

Then in early 1972 we had the Merhige decision, when Judge Robert R. Mer-
hige, Jr., ordered consolidation of the city school system of Richmond, Virginia,
with the systems of two adjoining suburban counties. Purpose: broad, urban-
area school integration.

Judge Merhige's theory is simple: school systems with sharp and easily
recognizable racial differences, if they are part of one single metropolitan com-
munity, cannot exist side by side, even though they follow housing and popula-
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tion patterns. This is an exact duplication of the matter at issue in Indianapolis
as well as dozens of other communities throughout the United States.

The Judge's opinion also holds that quality education in and by itself can be
achieved only in an integrated setting and therefore total abandonment of neigh-
borhood schools is not worth worrying about. The Judge says this is so even
though neighborhood school attendance plans might be more economical in time
and transportation cost, might facilitate the operation of more extra-curricular
school activities, and might make possible the benefits many give to the walk-in
school. It makes no difference to the Judge whether or not these things may be
"valid or rational educational goals" because "the end of desegregation may not
be subordinated to them."

Is there anything remotely resembling understanding, or generosity, or pa-
tience. or forebearance, in any of this? Can this be anything other than blind,
near-fanatic absolutism, with total denial of any sort of qualifying facets? This is
utopianism run amok, with potentially disastrous consequences for the American
educational system and, very likely, social upheaval and turmoil on a scale no
one can foresee.

The tenor of some of the arguments in favor of busing have about them a shrill-
ness and frenzy that is hard to believe. Dr. Kenneth B. Clark, Professor of Psy-
chology at City College of New York. is quoted as saying:

"A constitutional amendment to prohibit the busing of children for the deseg-
regation of the public schools would pervert and demean the Constitution of
the United States and would make it an instrument for the perpetuation of
racism rather than a -drotector of the rights of all American citizens."

And, representative of the truly far-out on the matter, we have the following,
by Dr. Eugene TeSelle, of Vanderbilt Divinity School, Nashville, writing in
Chriution. Century, March 8, 1972:

"What exactly should we be seeking over the long haul? I think we should
keep on pressing for integration plans that encompass a large metropolitan
areaand (Chief Justice Burger's recent ukase notwithstanding) at very nearly
the same ratio among the races in all schools. To ba sure, transportation is still a
problem. But in every metropolitan area freeways are rapidly being built, and if
parents can use them for going to work, children can use them for going to school.
The inconveniences and costs involved (and there is no denying that these exist)
should be considered a 'social tax' well worth paying to correct the injustices of
the past and create something better for the future."

The kindest comment I can make on the attitude and charges leveled by
these gentlemen is that they have totally missed the point of the whole issue
and are carrying on their own particular brand of confusion and deliberate ob-
fuscation. Too, there are implied in these statementsand not too subtly implied,
at thatunwarranted and completely false slurs on the motivations of those
who oppose busing. I would refer them, and others, to the statement of Charles
Hamilton, a black, and political scientist at Harvard, who was quoted in the
New Republic of December 18, 1971, as follows :

. . we should be concerned essentially with quality education and not with
the superficial bringing together of black and white students . . . The bringing
together of black and white students has been primary in our thinking as a re-
sult of the pre-1954 mentality. I think that those who do not focus on something
else are failing to adapt to the times."

But there has always been school busing, so the argument goes, and what
difference does it make if we continue it for purposes of integration? This is
probably the most spurious argument of the :,::-.. It was aptly answered in a letter
to the editor of the New York Times, appeal i'.g on February 24,1972 :

"That times have changed is obvious but few with partisan viewpoints are
willing to acknowledge it. It is one thing to bus a child twenty miles through open
country to attend the only available school in his region ; it is quite another to
bus him the same twenty miles, away from his nearest school, to another part of
the city. sometimes the worst part, to pursue some goal of social reconstruction
that at this writing is poorly defined. It is a mystery that anyone would compel
children to go to school in areas where grown men now hesitate to walk in broad
daylight. Indeed, the very j'idges who demand such action by others would never
accept this burden for themselves."

Let us look at a few more comment/4 on busing, from sources that in no sense of
the m ord can be considered racist or ultra-conservative. From a New York Times
editorial, quoted in the Philadelphia Inquirer of February 27, 1972:
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". . . objections to long-distance busing, with its inconvenience, dislocation and
hfgh cost in time and money, are thoroughly well-founded. Furthermore, it is
undesirable and impracticable to transport children of more favored socio-eco-
nomic backgrounds, regardless of color, into schools located in poverty neighbor-
hoods."

Rabbi Jacob J. Hecht, executive vice president of the National Committee for
Furtherance of Jewish education:

"... Busing removes from a child one of his most powerful sources of security
his neighborhood. It places him smack into an alien atmosphere he could only
react to with anxiety."

Alexander Bickel, professor of law and legal history at Yale University and,
I might add, an opponent of a constitutional amendment to prohibit busing :

".. . it is, in any event, highly doubtful that the attainment of racial balance
by busing, even where possible, is the only, or the most effective way to improve
the education of black children."

T1- e black newspaper columnist William Raspberry, writing in the Washing-
ton Post of February 16, 1972:

"integration is a noble goal. But there comes a time when thoughtful men
wonder with Joseph Alsop: 'Is it really worth it?'

"If white people, either because they wish to avoid contact with black people
or for any other reason, choose to move far from where most black people live,
how can it make sensein terms of education or common senseto send black
kids chasing after them?

"At some point, it becomes obvious that there must be a cheaper way to
achieve the goal which is the education of our children.

"But even the goal gets confused. Some of the advocates of massive busing,
it seems to me, are being guided by the wrong ideal.

"They start off with the assumption that in melting-pot America, racial in-
tegration is a good thing. But they take the melting pot metaphor altogether
too literally, and it becomes their goal to make every classroom of every school
(and every block of every neighborhood) an accurate cross-section of the
makeup of the total population.

"They would like to put us all into that metaphorical melting pot and ladle
out enough portions of homogenized Americans to fill every school room, work
room and living room in the country. . . ."

The resolution, drawn up by the Congress of Racial Equality (CORE) and
.adopted at the National Black Political Convention in Gary, Indiana, on March
12, 197`2 :

"We condemn racial integration of schools as a bunkrupt, suicidal method of
desegregating schools based on the false notion that black children are unable
to learn unless they are in the same setting with white children. As an alternative
to the busing of black children to achieve racial balance we demand equality
education in the black community through the control of our school districts
and a guarantee of an equal share of the money."

And what of the cost in terms of money alone? There may very well be a
taxpayers' revolt of near-major proportions al the offing, with a great deal of
spleen being reserved for what is spent on education. All across the country, in
community after community, proposals to raise more money for local educa-
tional expenses have gone down to defea and more than one school district
teeters precariously on the brink of insolvency. Teachers being paid in scrip,
if they are paid at all ; suspension of many educational services and facilities that
bad formerly been taken for granted ; doubling up of classesthese things and
more are commonplace, due to a lack of money, and none of this does anything
to sweeten the taxpayer's mood. He is already angry over having seen fan-
tastic sums ladeled out on the educational process, then finding his children,
upon graduation from high school, are utast& to do simple arithmetic or write
or read a simple sentence.

The educational structure is already badly shaken and assailed on many
fronts. A major storm is starting to develop over finding new methods of financ-
ing education. Use of property taxes for tbo purpose has been ruled unconstitu-
tional by , .c California State Supreme Court, and the U.S, Supreme Court
will have to face the issue before long.

The U. S, educational structure is in absolutely no shape to be subjected to
further deep shocks. such as widespread enforcement of busing would be.

Then. too, there is, as always, the nagging uncertainty that there is a very
good probability that some traditional wisdom is completely wrong.
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In 1966 the U. S. Office of Education collected data on 570,000 students at
4000 schools, for a report on educational equality, the most comprehensive ever
taken before, or since. Directed by James S. Coleman, a sociologist at Johns
Hopkins University, it came to bear his name. The Coleman Report, up until
very recently, had been said to bear out the contention that what happened
in the classroom was all important, in the overall development of a child, and
also that integrated classrooms were most beneficial.

Now, it has been re-evaluated, and by persons who cannot be remotely placed
anywhere right of center in their pldlosophy or for that matter too close to the
center itself. The new analysis of the Report's findings say that academic
achievement depends mare on family background than what happens in the
classroom. Improvement of jobs and incomes do more to raise levels of educa-
tionel achievement than either spending more on schools, or on integration.
Indeed, one facet of the new analysis flatly said that raising expenditures is the
least promising approach to raising the level of pupil achievement. To quote
directly : "The most promising alternative would be to alter the way in which
parents deal with their eltildren at home."

Prominent ainong supporters and advocates of busing, regardless of where
they may heFederal bureaucracy, Federal judiciary, professional reformers,
ordinary, day-to-day run-of-the-mill meddlers, individuals desperate for some-
thing to salve their own guilt complexesis the strain of utopian thinking and
planning, and the frenzied. gasping desire for total leveling of all distinctions
among all people. I find this impossible to understand.

Reeontly. 300 ethnic leaders met in New York City. Keynoting the conference,
a ito a. a Catholic priest, Msgr. Geno Baroni, director of the National Center
for Urban Ethnic Affairs, asked for a "new American dreamthe urban ethnic
phralistic society"to enable "diversity to become an asset instead of a
liability."

Then Bayard Bustin, the black civil rights leader, spoke on the idea of the
"melting pot" :

"There never was a melting pot. There never will be a melting poc If there
ever were, it would be such tasteless soup that we would have to go and start
all over."

Where does this desire and urge come from, that would dissolve, without trace,
in vats of sociological acid, the diversity that is the wonder and, indeed, the
glory of the human race? Is this dream of dismantling individuality a preliminary
step on the road to a hideous enforced collectivism of mind and will? This does
not offer utopia ; this is a vision of hell.

The chronicles of ancient Rome tell us that the mad Emperor Caligula, in a
moment of insane fury, shrieked his desire that all mankind should have but
one head, so he could chop it off with one blow. Dr. Thomas Molnar, commenting
on this, observed that

"So, too, the utopian ; he wants to deal with one entity so as to simplify his
own task of transforming human nature into a slave . . ."

In 1890, in its decision in Plcssy v. Ferguson, the U. S. Supreme Court wrote
the doctrine of "separate but equal" into American constitutional law, where it
stayed until 1954 and Brown, which I have already cited, overturned it. It was
a historie case; in his dissent, Mr. Justice Harlan made one point that was, I
believe. even more historic in and of itself than the rest of the case combined,
and has special pert inence today

"Our Constitution is color blind and neither knows nor tolerates classes among
citizens."

We violate that injunction if we tolerate an attitude that selects, enumerates
and assigns pupils on the basis of colorwhich is exactly what is done by school
busing.

We are practicing a cynical and blatant racism if a child is forced into doing
something he would not normally do, solely because of his race or color.,

We affirm that all of our citizens are equal before the law. Under this premise,
then, there can be no recognition based solely on race or color, no matter how
well-meaning or well-intentioned this might be. nor how it may be disguised.

By continuing to tolerate usurpation of power by sources withoat any respon-
sibility or aocomitability to their fellow citizens, who blatantly ignore the clearly-
expressed wishes of these same citizens, we are violating the very es..ence of our
republican form of government.

We are acquiescing in the no-longer-slow and no-longer-subtle destructien and
denigration of individuality, and that all-important personal feeling of i:gnity
that is the birthright of every human on this earth.
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By maintaining that black children can learn only in the company of white
children, or that white children can receive a truly rounded education only in
the company of black, we are dealing a gross and grievous insult to both raced.

We are reducing individuai human beings into lines on a graph, dots on a
chart or figures in an equation. We give tacit approval and consent to a form of
unchecked utopianism of a peculiarly virulent strain that if carried out to its
logical extension could be the death of our culture.

We are seeking a remedy for this poisonous, cancerous and divisive force that
b. tearing at the fabric of our American society. There are many avenues by
which this remedy may come. It may be from the United States Supreme Court
itself. It may come from intervention in school busing suits by the U. S. De-
pl rtment of Justice.

Mid it may have to come from a constitutional amendment. But, however it
does come, it will come legally, within the structure and framework of our con.
stitutional system. The American people will have it no other way.

STATEMENT OF HON. LAWRENCE J. HOGAN, A U.S. REPRESENTATIVE IS CONGRESS
FROM 'rim STATE OF MARYLANU

Mr. Chairman, members of the subcommittee, I appreciate this opportunity
to present my views in support of a resolution proposing a constitutional amend-
ment to prohibit forced busing for the purpose of achieving racial balance.

This is an emotionally laden issue and an issue of vital importance to the
education of the children of this country and consequently to the future of the
Repuhlic. It is the purpose of this amendment to insure that every child, regard-
less of race, creed or color, has the optimum opportunity to develop his potential
in the public school system of the nation, nothing less. At the present time, the
vast majority of public schools are neighborhood schools. They were planned
and constructed at locations to serve the school-age children of a particular
vicinity. Even if the neighborhood school were not an effective means of educat-
ing children for life in our society, massive busing would not be the solution.
Our commitment to the concept of neighborhood schools in terms of facilities,
planning, and money is so great that an effective turnabout would require at
least a generadon of planning and construction. Merely reshuffling the school-age
population across the face of the map in pursuit of some elusive balance of racial
distribution would not be the reasonable approach.

But nobody has demonstrated to my satisfaction, nor, I believe, to the satis-
faction of the majority of Americans that the neighborhood school is not an
effective instrument for the education of our children. Certainly, our schools
could be better. The best school could be better. But it is reasonable to assume
that the vast sums required for buses, drivers, maintenance and all the con-
comitant costs of massive busing schemes could be better applied to the direct
improvement of schools.

Solve opponents of this constitutional amendment have complained that it is
frivolous to burden the Constitution with such an amendment when the same
objectives could be achieved by statute. Unfortunately, however, past legisla-
tive efforts at proscribing busing on a racially discriminatory bit-is have p:',1,:ed
ineffective. Court interpretations and bureaucratic meddling have consistently
overturned the purpose of Congress and the pubic, whom we represent. Estab-
lishing this principle as a constitutional amendment appears to be the last
available means of achieving what I think is quite clearly the will of the
public.

It iv indeed astonishing that we find -ourselves compelled to resort to a con-
stitutional amendment to assure that "No public student shall, because of his
race, creed, or color, be assigned to or required to attend a particular school."
To me, that is already implied in the Constitution, but this point is ignored by
the Department of Health, Education, and Welfare. But even more astonishing
is the fact that this principle of color blindness has been called by some of its
more volatile opponents 'racist." In simple English. this amendment prohibits
discriminatory treatment on the basis of race, creed, or color. Mr. Chairman,
what could be more anti-racist than that?

Quality edtation, not race. is the issue. In my own district. the Prince
George's County School Board found itself this past summer presented with a
massive busing plan which would have required the busing of some 7,000
elementary school children up to 14 miles at an estimated cost of over $1 million.

1
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Accustomed as we are in the Congress to tossing about figures hundreds or even
thousands of times that amount in our debates, one million dollars may not
sound like much. But let me assure you that in a school district $1 million will
buy a lot of books, pay a lot of teachers, provide a lot of audio-visual aids. One
million dollars could be spent in a school district in numerous ways that would
have an immediate and measurable effect on the quality of education. Forced
busing of school children to schools distant from their homes is not one of those
ways.

STATEMENT OF HON. JOHN W. DAVIS, A U.S. REPRESENTATIVE IN CONGRESS FROM
THE STATE OF GEORGIA

Mr. Chairman, I am glad to have the opportunity to testify before this dis-
tinguished Committee on the important matter of busing and its attendant
issues.

One might say that I and those whom I represent are fortunate because there
exists little actual busing to achieve a racial balance in the Seventh District of
Georgia. One might think that, due to this circumstance, I would not have partic-
ularly strong feelings, either one way or the other, on the issue at hand. However
to the extent that we are all part of one nation, and to the extent that something
which affects the people of New York or Alaska or California also affects the
people of the Seventh District of Georgia, I am vitally interested in busing
and its ramifications. Indeed, I am deeply concerned over what I regard to be
the callous indifference exhibited by many public officials toward our nation's
children and their educational opportunities, safety, comfort and happiness.

I know that many of my colleagues will be testifying at these hearings, and
I feel certain that all the important considerations in this issue, on both sides
of the question, will be brought forth. For this reason, I would like to state at
the outset that I am opposed to forced school busing to achieve a racial balance,
and that I am committed to the concept of neighborhood schools. Beyond that,
I would like to dwell for just a moment on what I consider to be the central
point with regard to busingits moral implicationswith the knowledge that
many of the more specific points will be referred to by my colleagues who share
my point of view on this matter.

In this current debate over busing, much has been made of the Southern
example of the past which saw Negro children bussed past neighborhood schools
in order to pereptuate a segregated school system. Although I consider this
practice a dead issue, inasmuch as it has been both rectified and discredited, I do
want to point out that it is sheer folly to use this bygone practice of excess on
one side as a justification for similar excesses on the other side. A great many
persons ignore this logic, but I am hard put to understand why a practice that
was considered unjust, unsafe and counterproductive ten or twenty years ago
should be considered in a more favorable light today. I am, of course, well aware
of the motivations which have been attributed to those who instituted past
busing programs, and I am also aware that such programs undoubtedly contri-
buted to lesser educational oportunities for our black citizens in certain areas
of the country. Today's busing proponents, in my mind, are guKty of the same
double standard as those of the past.

They advocate busing certain children out of neighborhood schools and into
other schools to artificially change the racial composition of those institutions.
While they speak of improving educational opportunities for certain children,
the overall result of their actions is negativeboth to those who are bused to
better schools and certainly to those who are transported to poorer schools. In
the former instance, the result is negative in terms of wasted time spent 'n
busing, disruption of the child's friendships, anxiety of his parents, etc. In the
latter instance, the result is obviousa lowered educational opportunity.

To my mind, assuring the very finest educational opportunities for all our chil-
dren, irrespective of any consideration except that they represent our nation's
greatest resource, is paramour t. Arguments have been advanced that minority
schools suffer from inadequate funds, qualified teacher shortages and additional
handicaps which could be overcome by busing. Undoubtedly, many of these handi-
caps do exist in poorer schools, and most assuredly they must be alleviated. But,
I do not think that the solution is to uproot children from their environs.

Rather, the solution I would advocate is one which would improve the quality
of education at all schools, irrespective of their racial composition. I do not believe
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that any useful purpose can be served by redistributing our children, some of them
to better schools and some of them to poorer schools. I am not one who holds that
to bring up the disadvantaged, we must bring everyone else down. This runs
counter to our heritage and our system of values, and to my way of thinking rep-
resents a great step sideways or even backwards. If we are to achieve any
progress at all on this score, then I believe that we must aim for a higher quality
of education for all citizens, not just for one particular group.

On another facet of this problem, proponents of busing have argued that without
busing many school districts and many residential areas will continue to be segre-
gated. Their aim here seems to be to promote integration more than to promote
education, sometimes even at the expense of education. I would say to those per-
sons that to achieve this end, they should seek alternate means, introduce legis-
lation if they wish, and argue their case on the basis of that goal alone. To involve
our nation's children in a fantastically expensive scheme which is considered, and
I believe rightly so, physically dangerous, demoralizing and counter-productive, in
order to achieve a hidden goal is more than folly. It is dishonest.

I have not yet specifically mentioned the concept of neighborhood schools, and
I would like to briefly touch upon that before I close. Neighborhood schools, like
neighborhood grocery stores or neighborhood recreation centers, are a way of life
for the American people. They are a binding force for a particular group of
people, who because of accident or design, find themselves living in close proxim-
ity to one another. They promote a sense of participation in one's community,
both from the standpoint of children, who must be educated to civic responsibil-
ities, and from the standpoint of parents. In many communities, I know that the
schools are the focal points for many related activities. They are often, especially
in small towns and rural areas, cultural and social centers as well as centers for
learning. To deprive children and parents of this feeling of participation in their
communities is a serious matter. And, indeed, if one adheres to the i hilosophy
that communities are merely extensions of the family, then tampering with the
individual's participation in his larger family is certainly not to be taken lightly.

Mr. Chairman, I sincerely hope that the Congress wi'l soon have the oppor-
tunity to make its full sentiment on the issue of busing known to the people of
the United States, and I consider these hearings to be both beneficial and neces-
sary to the public wb mn we serve. Thank you.

RESOLUTION BY KATY INDEPENDENT SCHOOL DISTRICT, KATY, TEX.

Whereas, We the undersigned members of the Board of Education of the
Katy Independent School District recognize locally controlled free public schools
are a basic American instituion, and :

Whereas, the proposed changes in public school financing may weaken that
control, and ;

Whereas, the forced consolidation of independent school districts is being
effected in precedent-setting rulings which sweep away the concept of political
boundaries in order to achieve a numercial "balance" for integration purposes,
and ;

Whereas, there is strong and persistent pressure from special interest groups
for the elimination of neighborhood schools, and ;

Whereas, the forced bussing of children to distant schools to weaken local
control of public education is being proposed, and ;

Whreas, the foregoing will result in chaos in the educational system and our
chidlren will suffer educational deprivation ;

Now, therefore, Be it resolved that the Board of Trustees of the Katy Inde-
pendent School District unanimously adopts the following resolutions in order
to protect the integrity of said school district :

1. Resolved, that the local scnool districts retain the control of education and
be accountable for its progress and enrichment.

2. Resolved, that the ad valorem tax system be maintained as one of the pri-
mary sources of school financing in the State of Texas.

3. Resolved, that the State of Texas adopt a true market value property tax
formula to replace the economic index.

4. Resolved, that local funds be used for capital outlays and educational im-
provements, and the State of Texas provide the funds necessary for the operation
of an optimal instructional program, not excluding peripheral costs.
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5. Resolved, that the proposed constitutional amendment, providing that chil-
dren may not be forced to attend a particular school because of race, color or
creed. be endorsed.

6. Be it further resolved, that the Board of Trustees of the Katy Independent
School District supports the autonomy and integrity of the local school district
in the, operation of the schools and that it is opposed to the consloidation of in-
dependent school districts without the consent of the qualified voters of each
school district involved."

STATEMENT OF WILLIAM D. LYNCH, CHAHISIAN, AUSTIN ANTI-BUSING LEAGUE

Mr. Chairman, I am William D. Lynch, Chaiman of the Austin Anti-Busing
League, Austin, Texas. I am a practicing attorney and believe that I understand
the Constitutional principles upon which our Country is founded, although I do
not profess to be overly knowledgeable in Constitutional law.

In many articles and statements I see confusion over Constitutional principles.
I would urge this Honorable Committee to use caution as they review pronounce-
ments submitted to them in determining the difference between the language of
the Constitution and judicial interpietation thereof which may be misleading.

Article VI of the our Constitution states: "This Constitution, and the Laws of
the United States which shall be made in Lursuance thereof ; . . shall be the
supreme law of the land ;". Nowhere therein are court decisions mentioned or
Judicial utterances declared to be r part of the supreme law of the land. The
Judicial system i.; designed to ic:erpret the law of the land aid determine what
laws are properly promulgated under the Constitutional requirements ; The Ju-
diciary is not authorized to make "Law."

The recent civil rights litigation area has severely clouded this Constitutional
principle. Now we have Judges mistakenly relegating to themselves the legislative
function. This is fundamentally wrong, irrespective of the aim sought to be
adjudicated.

I would like to direct your attention to the fact that Brown v. Board of Educa-
tion, the famous 1954 civil rights case, was to prevent a school board from forcibly
busing black children past white schools to reach all black schools, i.e. busing to
achieve segregation. Now, however, after several recent cases, of which your
Committee is aware, white children and black children are forcibly being bused
past neighborhood schools in order to achieve integration. Some Judges have
avoided the Congressional prohibition against forced busing by the assertion that
the busing that they require is to wipe out the vestiges of the former dual schools.

I defy any member of this Committee and all the learned witnesses that have
appeared before this Committee to find a single mention of the word integration
or even segregation in the Constitution. My statement is rot designed as a racial
argument but simply as fact. The Constitution does not require integration. Thu
Amendments to the Constituion do not require integration. Only the Judges
require integration.

It is because I favor effective integration that I oppose forced busing. For ES
sure as the object of integration is greater understanding and cooperation betwet n
races. just that certoin is it that forced busing is an obstacle to the achievement
of this anal. This is obvious to anyone.

Non-discrimination is the law of this land. Non-discrimination involves all of
us. I do not now nor will I later support discriminatory practices. The Courts are
now discriminating. When a Judge orders sixty ;60%) percent of one racial
component of an area to go to a school of another racial component that Judge
has discriminated against those in the sixty (60%) percent who do not want to
go and against those in the receiving area who do not want the forced association.
It cannot be racial to say this because people in both races are being discrimitated
against.

I do not quarrel with the Brown v. Board of Education decision as the Court
there properly ordered an end to discrimination. Under that order, so long as a
child was not racially assigned to a school the school district was not violatit g
the student's rights. Tie Court refused to permit separate schools to be operated.

What has happened to the non-discriminatory decision of Brown Pt Austin,
Tex:1-4. has not for years assigned students on the basis of their color or race.
Now, however., under Court order black students are being assigned on the sole
ground of race or color. Black students are forcibly bused throughout Austin,
Texas, irrespective of the distance to stip The greatest trauma in Austin was
the closing of the black high school. Who appened to Brown I when the more
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conveniently located black high school was closed and because of their color
children were bused many miles into white areas. There were many who would
not go. They dropped out of school or for a while attended an alternate school
that was started within the black community. Was not that order and is it not
still discrimination? Courts have ruled in the past that it is the act itself that is
discriminatory, not necessarily the results of the act.

In view of the full circle following the Brown I decision, I believe it should be
obvious that relief is needed. Certainly the "polls" being taken and the outcries
of many organizations indicate that action is necessary. Let us then look to
remedies.

As a Congressional Committee you should be concerned about the Congressional
pronouncementin the 1964 Civil Rights Act prohibiting "forced busing" being
so obviously violated in the Swann decision. Your proviso in that act:.

"provided that nothing herein shall empower any official or court of the United
States to issue any order seeking to achieve a racial balance in any school by
requiring the transportation of pupils or students from one school to another
or one school district to another in order to achieve such racial balance, or
otherwise enlarge the existing power of the Court to insure compliance with Con-
stitutional standards". 42 U.S.C.A. 2000 c-6 (a ).

This proviso has carried such little weight or persuasiveness in the Courts
that it would seem logical to seek a stronger remedy.

Suggestions have been made concerning statutory limitations of Judicial juris-
diction. Several objections to that remedy appear to me. -First, the Court would
probably ignore the statute, saying that the statute is ruling upon issues covered
by the Fourteenth Amendment. Second, a statute might require placing greater
administration over schools in H.E.W., which hardly seems to be a remedy. And
finally a statute would not eliminate the present Court decisions that are so
strongly influencing our lives.

Let us then turn our attention to a Constitutional Amendment. This would
transcend :uclicial determination. A specifically worded amendment would not
be in conflict with present Constitutional language and would not permit dis-
crimination to be loosed again upon the community. An amendment would truly
reflect the views and support of the Country by the time it became official. An
Amendment would level the extremely strong and vicious club that has been held
and is still being held over the heads of School Board members throughout this
Courtry. No one single remedy gives solidarity of purpose and positiveness of
commitment.

What language should be used? Many variations have been proposed. I do not
believe myself capable of presenting language that will solve all problems or
reduce all ills. Let me suggest we use the language of the Lent Amendment(H.J. Res. 620). Why ? Simple!

The principle upon which the Lent Amendment is based has been approvedby the Supreme Court in the Brown I decision. That was a widely acclaimed
decision by our more learned members of the legal community and civil rights
advocates. Therefore, what greater compliment could we make than inscribing
this principle indelibly in our Constitution.

Please, let me say that I believe it to be a tragedy that our Constitution
should be required to be amended for this purpose, since correct interpretation
of the document would not require this amendment. However, judicial oligarchy
has made this means necessary to return freedom to the individual. To remove
from parents the control of their children is a cruel and unusual punishment
for the crime of segregation which should now be barred by limitation.

How can it be any less tyrannical to forcibly transporta child from the parents'home. than it is to forcibly quarter a soldier within that home? If the latter is
against the Constitution (as stated in the 8rd Amendment) so should be theformer. If not, we are being both paradoxical and inconsistent.

Austin, Texas, has approached the subject of education for underprivilegedchildren in an open and objective manner. To permit the pressures of Swann
( which was the factor in eliminating the resolve of the local school board) to
undermine traditional education for those who need it so badly and substitute
substantial expense and loss ,u7 educational time in a so-called cultural enrich-
ment program of the magnitude proposed in our area is a most cruel punishment
to the parents of school children in Austin, Texas.

I therefore respectfully request that your Committee consider these remarks.
In consideration of the feelings of the 19,000 people in Austin who signed
petitions opposing "forced busing", in consideration of the effect of this social
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reorganization upon our Country and of the discrimination imposed upon the
children involved, I request that you favorably vote out of Committee H.J., Res.
620 at your earliest possible moment.

STATEMENT OF CHARLES R. HOLLOMAN, ESQ., VICE CHAIRMAN, THE FREE ASSEMBLY
OF EAST AND SOUTH RALEIGH, N.C.

I am writing to you as Vice Chairman of the Free Assembly of East and
South Raleigh, an organization of approximately 5,000 citizens of Raleigh, North
Carolina. Our membership is composed of approximately twehe percent blacks
and eighty-eight percent whites.

We wish to register with your Committee our opposition to any legislation,
including proposed Constitutional amendments, designed to prohibit or dis-
courage busing school children to achieve racial balance in public schools. In
Raleigh school administrative unit, we had the situation such legislation and
such amendments are designed to produce. This situation was corrected by
order of the Federal District Court for the Eastern District of North Carolina
last summer. It was an unfair and insufferable situation which was imposed by
the Raleigh City Board of Education which adopted and maintained policies
deliberately and ingeniously designed to effect an overall policy of racial con-
tainment in Raleigh. Under that policy, the City Board of Education sought
to confine racial integration in the schools to those white residential areas
adjacent to the black (once legally segregated) residential areas of the city.

The public and low-income housing placement policy of the city government was
deliberately designed to perpetuate and reinforce this policy. All such housing
was built in East and South Raleigh. It had long been the policy to bus blacks
from the few resiq.mtial pockets of blacks that were outside the area into the
black major residential area schools. Some outlying white residential areas were
provided school bus service to reach white segregated schools in North Raleigh.
When our organization petitioned the City School Board to give meaning to its
hitherto phoney "freedom of choice for blacks" school admissions policy by pro-
viding school bus service for those blacks desiring to attend schools in white
residential areas beyond walking distance of the major black residential di3trict,
the response was to withdraw school bus transportation from all children ,xcept
white children who were being bused from an outlying area of upper class families
attending the white segregated schools in North and West Raleigh. Following
this, our organization went to the Federal Court for relief and obtained it. The
Parent-Teachers Association of the large junior high school in our area (East
Raleigh) helped to finance the suit and has been publicly denounced by a leading
member of the City Board of Education for doing so.

Prior to the Federal Court's granting the requested relief, there was a growing
exodus of white residents from this ores. There was, in effect, a "skirmish line"
existing between the black and white residential districts in East and Southeast
Raleigh. The East Raleigh formerly white schools accepted integration without
serious opposition or disorder and both blacks and whites worked together to
keep our schools operating effectively and happily. Yet, each year the proportion
of blacks in the formerly white schools of East Raleigh increased by large incre-
ments. This was the .result of (1) the city government building Federal assisted
low-income housing projects along the "skirmish line," and (2) the flight of
whites who had been residents of areas adjacent to these housing projects.
Blacks, being pushed out of South Raleigh's ghetto by the City's urbaL renewal
activities, purchased the homes of the whites who fled. It became obvious that
the process would continue and that the "skirmish line" would continue to sweep
gradually across East Raleigh and around to *lie northward until Raleigh.
within a few years, would become, in effect, a reservation in which blacks would
be more or less confined as more and more white fled to the surrounding country-
side, pushing off the farms the black farmers who would necessarily seek a place
to live in the black reservation.

Busing school children for racial balance was absolutely the only way to stem
the impending abolition of Raleigh as a viable city. We insisted as publicly es
possible and on all appropriate occasions upon the principle that all of the people
of Raleigh must share the burdens and the benefits of school integrationand
there are both burdens and benefits.

Segregation has never been fairand never will be fairto citizens of a dis-
favored minority race. "Freedom of choice" is a phoney phrase unless busing is
provided. To tell a black child two miles deep in the South Raleigh ghetto
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that he has "freedom of choice" to attend one of the superior schools in the white
residential area of North or West Raleigh is like telling a deaf-mute that he has
freedom of speech or telling an illiterate that he has freedom of the press. It is
sheer mockery. It is cruel and it is the kind of "freedom" that frustrates individ-
ual hopes and expectations and that can kill our city and anyone else's city. If
I am correctly informed by the press articles, the legislation and the proposed
amendments in general have the object not only of stopping the busing of white
children from white residential areas into schools located in predominantly black
residential area. but it also would seek to prevent black children leaving the
black residential areas to attend the superior schools in white residential areas
by eliminating the necessary public school transportation upon which almost all
of them must depend to exercise such a freedom of choice. It means that there
wou:d be no school integration of more than a token character in any schools
except those in rural areas and those near "the skirmish line" in deteriorating
city school administrative units. This is a hell of a note to insert in American
history books.

Another phoney phrase being flung out as a substitute for straight thinking
and sound reasoning is the phrase "quality education." Our colleges and univer-
sities have been preaching that bit of propaganda vigorously since the 1954
decision in Brown v. Board. Its most conspicuous feature has been the adoption
of entrance examinations loaded with cultural bias; and the "acceptable" scores
have been set and reset with the professed aim of maintaining "quality educa-
tion" but to the real effect of keeping out blacks and any others who come from
poor home backgrounds. It Is a well known fact that educated parents. If they
are worth their salt. will do as much or more to educate their children than will
the teachers at school. Consequently, colleges and universlites, under the slogan
of "quality education" are systematically seeking to limit their enrollments to
young people who are substantially already educated. In other words, they boast
of offering quality education when they are, in fact, taking no educational risks.

Public schools must never strive for a kind of "quality education" that must be
.attained by avoiding or rejecting those pupils who come from poor home back-
grounds and whose uneducated condition and low motivation make them "educa-
tional risks" to a degree that teachers must use all the material and intellectual
resources at their command to motivate and to teach them. Segregation and semi-
s gregation is the public school way of doing the same thing that the colleges and
universities are doing with entrance examinations. They are not really talking
als ut providing "quality education". They are really talking about segregating

into "quality" schools by minimizing attendance in some schools of those
pupils who come from underprivileged backgrounds.

There has always been a widespread assumption that children from poor and
Ignorant families are inherently of low mental abilitythat they cannot learn.
Pioneers In public education have always had to wrestle with those who have held
this assumption. If these pioneers had given in to this traditional underestimate
of human intelligence, we would still have a phenomenal illiteracy rate and a
vast population of serfs and slaves. I recall seeing once some morons who spoke
Chinesea iangage few university students in America have the courage to try
to master. Those morons were Chinese but they were not born speaking Chinese.
They learned it. I decided right then that human intelligence is greatly under-
rated. Quality education worthy of the phrase will take the conquest of ignorance
as its goal rather than the easy task of sailing off with a select crew of those who
are already well advanced in education and who, if the teacher is less than able,
will further advance their own education.

We have learned from our experience with school integration in the formerly
white schools of East Raleigh that black pupils make remarkably rapid progress
once they have transferred to an integrated school situation. We know that they
learn from the students who come from better home backgrounds as well as from
their teachers. And, of course, children from good home backgrounds learn from
children who come from poorer home backgrounds. At first there is undoubtedly
a decline in achievement in the average but this is reversed after a few months
unless the school continues to receive marsive infusions of the underprivileged
students and reaches a condition of imbalance so great that the style of student
life and participation is set by the underprivileged. As that point is approached.
the flight of whites will accelerate until the school becomes virtually re-segre-
gated. That has happened to one of the schools in East Raleigh that was formerly
all white. It would have happened in others had not the Federal Court ordered
racial balancing of the schools throughout the Raleigh City School Administra-
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tive Unitand such an order required busing students. Wherever the "quality
of education" has been reduced in any school by forced busing in Raleigh, the
"quality of education" in another school has been improvedwhich means that
equal educational opportunity has been extended to a much greater degree to all
of the children of Raleigh. There are no longer "quality" schools for the privi-
leged and inferior schools for the underprivileged. Under the program of racially
balanced (or at least semi-balanced) schools, we know the quality of education
throughout the city will have to be the concern of all citizens and that there will
not be the situation where a third or half of the schools will be neglected and
slighted in order that the others may be specially benefitted. The burdens and
the benefits of integration are more nearly equally shared by all neighborhoods,
rather than being imposed on the blacks and their nearest white neighbors.

Blacks and whites in East, South and West Raleigh are learning to work
together politically and otherwise for the good interest of Raleigh as a viable
city. We have noted that all or the representation from this county in the State
legislature comes from the northwest quadrant. So does all of the membership
on the City Board of Education. So does all but one of the members of the
City Council. We managed by selective voting in the last election to get some
much needed representation on the City Board of Education and on the City
Council. Our political efforts will continue. But, as we see it, the proposed
legislation and the proposed amendments are intended not only to foreclose
relief by way of the Federal Courts and other Federal apparatus but also to
Preclude our forcing busing by local political action. If the Federal establish-
ment is going to abandon a course that it has pursued so vigorously and with
great cost and some bloodshed, it might at least consider leaving out language
that would frustrate political action on the local level to force busing for racial
balance in school integration. To do otherwise would be to intensify the caste
system and further polarize our people.

PONTIAC AREA WOMEN'S COALITION,
Pontiac, Mick, March 10, 1975.

Attached is a letter to the House Judiciary Subcommittee in Washington, D.C.,
supporting the Pontiac Urban Coalition's stand on basing and backing Mr. Dave
Doherty's presentation in Washington.

The Pontiac Area Women's Coalition has been in existence for a little over
a year and has organizational support from : AAUW, Pontiac, AAUW, Birming-
ham, League of Women Voters, Birmingham-Bloomfield, Junior League of
Birmingham, Pontiac Urban League, YWCA, Pontiac, Birmingham Unitarian
Church, Negro Business and Professional Women, Pontiac, and North Oakland
Child Guidance Center.

The purpose of the Coalition is to develop a forum for an exchange of ideas,
to set up study groups for political guidance and to function as a non-partisan
political pressure group.

BEVERLY REEVES,
PECOLA Bums,

Cochairmen.

Mance 10, 1972.
House Jtanciaax Stmcomurrrzz,
U.S. Congress,
Washington, D.C.

GENTLEMEN : The Pontiac Area Women's Coalition, being highly cognizant of
the need for quality education for all, wholly endorses the resolution by the
Board of Governors of the Pontiac Urban Coalition on behalf of the transporta-
tion of students for the achievement of integrated education.

The Pontiac Area Women's Coalition also joins with the Pontiac Urban Coali-
tion in voicing strong opposition to any constitvtional amendment that will en-
danger the progress which has already been made in the Civil Rights area.

The Pontiac Area Women's Coalition agrees with the Pontiac Urban Coalition
in the belief that transporting students for the achievement of quality education
will promote successful participation in our pluralistic society by au people.

PONTIAC AREA WOMEN'S COALITION.
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Hon. EMANUEL CELLER,
Chairman, Judiciary Committee,
House of Representatives, Washington, D.C.

DEAR MR. CELLER: The League of Women Voters of Tulsa wishes to present this
letter in opposition to House Joint Resolution CO and other school segregation
bills. We understand that Subcommittee No. 5 will conclude its hearing on
March 15, 1972. If the hearings are extended, we would appreciate the opportunity
to furnish the Committee with statistics and other data to document Tulsa's
situation. Will you please notify us if such testimony would in fact be used?

The majority white population of America may indeed at this time support
legislation to keep children attending segregated neighborhood schools. Majority
rule is one of the basic foundations of democratic government. But majority rule
in the United States may not be used to deprive any person of constitutionally
guaranteed rights.

This supremacy of specific individual rights over majority rights has been safe-
guarded by American statesmen since Thomas Jefferson said, "Though the will
of the majority is in all cases to prevail. that will to be rightful must to
reasonable ; . ., . the minority possess their equal rights, which equal law must
protect, and to violate would be oppression." We ask that members of the Ju-
diciary Committee take courage in joining statesmen such as Jefferson, to reject
H.J. Res. 620, for this bill will deny minority citizens "equal law," by maintain-
ing racial isolation in schools and neighborhoods.

In Tulsa, "there is no institution for, nor is the physical design of the city
conducive to, significant interaction between the races . . . (The LWV of Tulsa's
report to Mondale Senate Select Committee on Equal Educational Opportunity).
In fact, local authorities have seemed inclined to have the Justice Department
solve Tulsa's desegregation problem, rather than to provide leadership for a
local solution. Senator Henry Bellmon of Oklahoma has provided us with
national leadership in rejecting school segregation legislation in the Senate
and in supporting the 1954 Brown decision in his public statements. Senator
Fred R. Harris also voted against segregation amendments. We need further
support from the House of Representatives for affirmative actions to erase dual
school systems.

The school integration situation in Tulsa has improved over the last few
yearsin response primarily to outside influences. However, at the high school
level, only two out of nine schools have any significant integration (that is
above 5% and less than 40% black) ; at the junior high level, eleven out of
nineteen (this degree of integration resulted because of the closing of the only
black junior high in the city and involves forced busing for blacks only) at
the elementary level, only nine out of 79 are really integrated with 10 pre-
dominantly black and 55 all-white schools.

If statutory or constitutional restrictions are imposed, even this degree of
integration will probably not endure.

Community leadership did enable Tulsa to pass a Public accommodations
ordinance. However, official actions in regard to school segregation have been
limited to a narrow, legalistic interpretation of the 1954 Brown decision and
outright rejection of 1971 Human decision. Community support for democratic
behavior does exist-500 Tulsans, including many prominent civil leaders, signed
an advertisement (copy attached) supporting community-wide school integra-
tion. The Chamber of Commerce developed a set of criteria for school integration.
Media opinion in the last year shows acceptance of more positive action.

Community-wide school integration in Tulsa would deal with the interrelation-
ships of exclusionary zoning, new school construction, and the perpetuation of
residential segregation. Excessive support of the neighborhood school concept
has been used to maintain segregated housing. In Tulsa, inner city and ghetto
schools are under-enrolled; suburban schools are over-crowded. With positive
leadership, Tulsans could combine this enrollment problem with its segregation
problem, using methods such as magnet schools, educational parks, etc. to offer
educational superiority in integrated settings.

Passage of N.J. Res. 620 would tacitly encourage further school board actions
which support housing segregation. We ask you to give us the leadership and
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the laws which would enable us to solve our interrelated problems in positiveways.
Sincerely yours,

Enclosures.

Mrs B. J. HAMILTON,
President.

Mrs. TERRENCE Luer,
Cochairman, Human Resources Committee.

[From the Tulsa Daily World, Oct. 17, 19711

500 SIGN PETITION HERE ON SCHOOL INTEGRATION

More than 500 Tulsans, local business institutions and civic and church or-ganizations have petitioned the Board of Education to adopt a city-wide plan ofschool integration.
The petition appears in today's Tulsa Sunday World as a full-page advertise-ment.
The petition says "We believe the Board of Education must adopt an equitableand clear-cut policy on school integration and develop a long-range plan for in-

tegrated quality educationfair to alt representing a geographic and economic
cross-section of School District No. 1."

The petition was drawn up and circulated last week by the Committee forIntegrated Quality Education.
Mrs. Estelle Hamilton, president of the Tulsa League of Women Voters, whois a committee member, said the group was formed several days ago to express

the views of Tulsans from all walks of life, "We were not going after numbers,"Mrs. Hamilton said.
"We wanted the school board to know that they have a great deal of support

for choosing an elementary integration plan for the whole community. People are
more aware that Tulsa's growth and progress are related to the quality of our
school system. Any school system involved in a court suit for many years drains
the energies, time and talents of its professional school staff. We have an ex-
cellent staff, and we should allow them to devote full attention to increasing
quality education in Tulsa."

Among businesses and institutions signing the petition were Fourth National
Bank, National Bank of Tulsa, The Williams Companies, Oral Roberts University,and Pan American World Airways.

Other signers include state Sens. James Inhofe, Peyton Breckinridge, and Joe
McGraw ; Dr. Paschal Twyman, president of the University of Tulsa ; former
Mayor James M. Hewgley Jr.; County Commissioner Robert Newhouse; City
Auditor Francis Campbell ; Bill Miller, president of the Tulsa Labor Council, and
Dr. Warren Hultgren, pastor of the First Baptist Church.

Mrs. Hamilton said the response to the appeal was so "strong" that there was
insufficient space in the advertisement to list all of the petitioners.

On Saturday, Mrs. Hamilton released an additional list of names that will be
added to the petition for presentation to the Board of Education at its Wednesday
meeting. They are:

The Rev. William K. Wiseman, senior pastor of the First Presbyterian Church ;
Rev. Curt Junker, rector of the Trinity Episcopal Church ; Bill Watts, president
of the Central Labor Council and Mr. and Mrs. Raymond F. Kravis.

Also Mr. and Mrs. Gerald M. Bauer ; Mrs. R. R. Myatt ; Mr. and Mrs. Gordon
Coulter ; Mr. and Mrs. Jeff Nix ; Mr. and Mrs. James Goodwin ; Mr. and Mrs.
Donald H. Newman; Mrs. Earl Plumlee; Mr. and Mrs. Edward B. Buttery andWill Brewer.

And Mrs. P. P. Manion, Mr. and Mrs. S. Carl Mark, Mr. and Mrs. Don McCorkell,
Mrs. Fannie Webster, Dr. and Mrs. Harold E. Goldman, and Dr. and Mrs. Jed
Goldberg, Mr. and Mrs. Donald C. Falletti and J. Michael Bartlett.

Also Mrs. Tennessee Perryman, Mrs. Vera Jean Gilton, E. J. Jenkins, Mr. and
Mrs. Walter Bazille, Marilyn McDaniel, William Cronin and Mr. and Mrs. MackPolk.

(From the Oklahoma Eagle, Oct. 21, 19711

PETITION

Another ray of light was shed abroad in the Tulsa community Sunday when
a full page ad was carried in the daily paper under the imprint of 500 promi-
nent citizens calling for an equitable school integration plan. The ad did not
criticize the Tulsa ,School Board but merely suggested to the board that they

(The full-page ad referred to is at page 1269, opposite.)
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believe that "the Board of Education must adopt an equitable and clear-cut
policy on school integration and develop a long range plan for integrated quality
educationfair to allrepresenting a geographic and economic cross section of
School District No. 1."

The ad was another example of interracial cooperation in a matter vital to the
interest of the total city. The petition cannot be lightly dismissed for it represents
some of the most powerful interests in the city. Precisely the kind of power nec-
essary to cause a revision of the present Board policy.,

We have the League of Women Voters to thank for takii g the initiative in
drawing up and circulating the petition and securing the sur oort of the signees.
They are to be commended not only for recognizing the new. for the action but
in having the courage to follow through on the project.

The ad suggests that there are people in Tulsa who recognize the vital rela-
tionship between good community relations and a business climate that can
entice new industry.

The ad also recognizes the fact that the tolerance of the black community is
no longer unlimited. That there are acts perpetuated upon it from the outside
which are unacceptable. Hopefully out of this climate can come the kind of under-
standing and action necessary to reopen Carver and prevent the need for future
"freedom schools."

COLORADO LABOR COUNCIL, AFLCIO,
Denver, Colo., March V, 1972.

Hon. JAMES D. McKzvrrr,
Congressman from Colorado,
Cannon Building, Washington, D.C.

DEAR MIKE: We are not aware that a telegram was forwarded from anyone
in our office or on our staff opposing busing as a tool for school desegregation.

here happens to be no other way to desegregate schools than some mode o.:
transportation and since we have integrated rural and small community schools
in Colorado ove" the years by busing and since even Denver "as bused as many
as 8.000 students a day when areas of population had no schools but other sections
of the city had empty schools and since we don't have high speed transit, what
other way can schools be balanced in enrollment whether for school educational
opportunity or other purpose?

The AFLCIO has a position on integration of schools that favors busing
whenever natural redrafting of housing patterns and school t )undaries will not
otherwise provide _ducational opportunities that are equal. Our own convention
of 1989 adopted a position that supported integrated schools in Colorado and we
have not changed it.

Please do us two favors:, (1) send us a copy of the wire that imposedly
emanated from this Council so that we can find its authenticity and then advise
you of it ; and (2) please advise Chairman Celler that until bicycles are sub-
stituted for buses, we think buses are safer than bicycles to integrate schools.

Sincerely,
HERRICK S. Rom, President.

STATEMENT OF THOMAS HORART, PRESIDENT, NEW YORK STATE TEACHERS
ASSOCIATION

On behalf of the more than 100,000 members of the New York State Teachers
Association, may I express my appreciation fo^ the opportunity to submit testi-
mony regarding amendment of the Constit .1 to place restrictions on the
assignment of school children to integrate the e .00ls of the Nation.

POSITION

The New York State Teachers Association is firmly opposed to any constitu-
tional amendment which will reduce the ability of local school districts, the
states, or the courts to bring about school integre t!on

Since 1987 our legislative body has endorsed a statement of policy calling
upon "every member of the teaching profession to do everything within his power
to eliminate racial imbalance in every school in New York State . . ." It has
further affirmed its belief in achievement of equal educational opportunity
through quality integrated education, multiracial experiences, integrated cur-riculum and fair housing practices.
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In 1969 and 1970 that same body adopted an additional resolution supporting
repeal of Chapter 342 of the Laws of 1969 (New York State's "anti-busing" legis-
lation, since declared unconstitutional by the courts) and urging its affiliated
associations to continue active support of voluntary busing programs.

In the spring of 1971, the Association's Advisory Committee on Instruction and
Equal Educational Opportunity developed a policy -tatement on multiethnic and
cross-cultural education which was released witt approval of the NYSTA
Board of Director'. That position is based on the I. anise that "wherever pos-
sible, children from different ethnic and economic groups should be educated
together ... "

Taken together, these actions constitute a clear indication of the will of the
100,000-member New York State Teachers Association. Quality integrated educa-
tion is a means of achieving equal educational opportunity. Busing, where
necessary, is a valid means of achieving that goal.

RATIONALE

The academic benefits which may accrue to children in desegregated classrooms,
particularly to children from lower socio-economic backgrounds who are placed
in classrooms with a majority of children from higher socio-economic back-
grounds, have been well documented.

But perhaps even more significant than academic gains are the potential
social benefits which accrue to both minority and majority students through qual-
ity integrated education. Integrated schools offer a vehicle for young people of
all backgrounds to learn to live together with mutual respect, to learn to partici-
pate fully in a multiracial multiethnic society.

It hes been suggested that the white child may stand to benefit most in this
regard : ". . we believe," said the U. S. Commission on Civil Rights in its 1967
report. Racial Iaolation in the Public Schoota, "that white children are deprived
of something of value when they grow up in isolation from children of other
races, when their self-esteem and assurance may rest in part upon false notions
of racial superiority ..."

This sentiment was echoed by the Association's Advisory Committee on
Instruction and Equal Educational Opportunity last spring:

"While most Black, Indian, Oriental, and Puerto Rican children in the State
are exposed to Caucasians through school and community experiences, many
white children are not fortunate enough to have this multiracial experience.
Their isolation prevents them from learning how to communicate with others
different from themselves and may handicap them throughout their lives."

Any constitutional amendment which would deny white children access to
eltlatiracial, multiethnic education deprives them of their right to equal edu-
cational opportunity as surely as it denies minority group children.

HISTORY OF BUSING IN NEW YORK STATE

Busing of school children has long been an accepted practice in New York
State. In fact, state funds have been used to bus school children since 1925,
when the Cole-Rice Equalization Act was passed, providing state reimburse-
ment of 50 percent of school district costs for pupil transportation. This statute
significantly extended educational opportunities to rural children in New York
State who previously were unable to acquire a high school education because
their families could not afford the cost of weekly in-town boarding.

Since 1962, the state has assumed 90 percent of each district's approved
transportation expense. The amount of state aid for the basic pupil transporta-
tion program totalled more than $184 million in 1970-71.

At present, some two million school children, or more than half the school
children in New York State outsidL. of New York City, are bused to school daily.
Given this kind of public acceptance of, and state support for, busing as a means
to transport children from home to classroom, it seems apparent that the current
outcry of white parents again.,t busing is based either on racial prejudice (mum
can scarcely be expected to decrease as long as black and white children are
educated separately) or on concern that their children will be assigned to
inferior schools. Certainly no one is going to advocate that students be trans-
ferred to inferior schools : rather, school integration should be capitalized upon
as a stimulus to reexamine and improve the quality of education.

It must he noted that increasing numbers of ,ninority group parents are also
raising their voices in opposition to school busing. Some of these are parents
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who are tired of one-way wising programs that place the burden of integration
on their children. Others fear a decrease in opportunities for community control
with the abandonment of the neigh) orhood school. Again, positive integration

)
plans will make provision for shared transportation responsibilities, for involve-

L), ment of all groups of parents in school planning and decision making, and for
In educational program that provides ea .11 student with the chance to develop
an appreciation for both his own and others' cultural backgrounds.

RACIAL IMBALANCE IN NEW YORK STATE

The fact is that racial and ethnic segregation in New York State is a growing
problem. Between 1968 and 1970, the percentage of black students attending
majority black schools in the state rose from 67.7 percent to 71.2 percent. During
the same period, the percentage of Spanish-surnamed Americans in similarly
segregated schools increased- from 82.4 percent to 83.4 percent. And the percent-
age of all minoritiesincluding Blacks, Spanish-surnamed Americans, Indians
and Orientals attending schools with more than 50 percent minority enrollment
has increased from 72.1 percent in 1968 to 74.7 percent in 1970.

A recent analysis of the extent of racial imbalance in New York State schools
revealed the following :1

Six hundred and twenty-one of the state's 760 school districts are white iso-
lated. That is, their student bodies include less than 4 percent minority students.
A total of 1,582,900 students (45.2 percent of the state's public school children)
attend schools in districts which are 98.6 percent or more white.

One district in the state is minority isolated, with 96.:' nercent of its enroll-
ment coming from minority groups.

Eighty-four districts (only 6.7 percent of the state's public school children)
attend school in desegregated districts.

The remaining 54 districts have sufficient numbers of white and minority stu-
dents to achieve racial balance but are not desegregated. A total of 1,683,000
childrennearly half the total of New York State's public school childrenat-
tend school in these districts.

In sum, 92.4 percent of the white children and 96.0 percent of the minority
children in the public schools in our state are in racially isolated or segregated
districts. While housing patterns, especially those which concentrate minority
group students in the cities and white students in rural and suburban areas,
will prohibit integrated schooling for all children in the foreseeable future, it is
evident that all means possibleincluding busing and the ability to restructure
zones and school district linesmust be left available to local school districts if
they are to reverse the trend of segregated schooling with its potential for in-
creasing polarization of our society.

HISTORY OF DESEGREGATION IN NEW YORK STATE

Racial imbalance has been increasing in New York State despite repeated
efforts of the New York State Regents and the Commissioner of Education to the
contrary. As far back as 1960, the Regents issued a policy statement calling for
the elimination of racially isolated schools. In June 1963, then Commissioner
James E. Allen, Jr. requested that all districts submit assessments of racial
imbalance and plans for correcting it. In 1968, and again in 1969, the Regents
issued strong policy statements supporting school integration.

As indicated earlier, 84 New York State school districts may now be consid-
ered racially balanced. More than 20 districts have tried to achieve better racial
balance by instituting comprehensive programs. Some of these, beginning with
Greenburgh, in 1951-52, have desegregated voluntarily : In 1964-65, White Plains
became the first city district in the nation known to voluntarily abolish de facto
segregation in elementary school buildings by closing a corearea school and by
setting minimum and maximum enrollment quotas for all remaining school build-
ings in the district. Just last fall, Rochester, the state's third largest city, began
a major reorganization of its public schools which will result in complete deseg-
regation by 1974. (This city has also pioneered in an urban-suburban busing
program which has received national attention.)

'Report of the New York State COMMiR8i011 on the Quality, Coa' and Financing ofElementary and Secondary Education. Manly Fief:mil:tun, Chairan. Chapter 4. NewYork : 1972.
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Other New York State districts have desegregated involuntarily : In 1963-64,
New Rochelle integrated its schools as a result of a federal court order. Six addi-
tional districts followed suit in the school years 1960-67 and 1967-68 as a result
of appeals brought to the Commissioner under Section 310 of the New York State
Education Law. (That statute provides that any person conceiving himself ag-
grieved in consequence of any action by local school authorities may appeal
directly to the Commissioner.)

The movement toward school desegregation in New York State was slowed
in 1969 with the passage of Chapter 342 of the Laws of 1969 which prohibited
appointed school boards and the Commissioner from assigning students and
altering school boundaries or attendance zones for the purpose of reducing racial
imbalance.

This statute, popularly known as New York's "anti-busing" law, was struck
down by the Supreme Court in May of 1971.2 (It is interesting to note that even
during this period, the Legislature continued at least token financial support to
school integration by continuing appropriations of $3 million yearly in school
integration funds. This Racial Imbalance Fund was finally eliminated for the
fiscal year beginning April 1, 1971 as part of au overall state belt-tightening
effort.)

Since last spring, when Chapter 342 was declared unconstitutional, movement
toward racial imbalance has been resumed by the State Education Department,
with the Commissioner requiring implementation of a racial balance plan for
Utica and ,equesting Buffalo, the state's second largest city, to prepare a new
plan.

IMPLICATIONS FOR THE FUTURE

In the above testimony, we have stated our commitment to quality integrated
education and set forth some of our state's experience in trying to attain that
goal. It may be seen that, in spite of the best efforts of the State Education
Department and interested citizens, the problem of racial Imbalance is not only
substantial, but growing, and may be expected to continue to grow as long as
existing housing and population migration patterns continue. If quality inte-
grated educaton is ever to be attained to a significant degreeor even if racial
imbalance is to be restrained to its present levelall possible means of achieving
desegregation, including busing, must be utilized.

Specifically, what kinds of integration programs in New York State would the
constitutional amendments endanger? As noted above, the Utica schools have
been directed to integrate. The Utica Teachers Association has been outspoken
in its support for a desegregated public school system, knowing full well that
busing must be one component.

Likewise, the Buffalo Teactors Federation has been supportive of desegrega-
tion of that city's schools. In 1970-71 minority group students comprised at least
98 percent of the student pop tlation of 18 city schools in Buffalo. It appears that
no less than a major reorganizatio ,, including busing, can effect desegregation
in that district.

As mentioned earth , a reorganization plan now underway in Rochester will
net be complete until 1974. Again, the Rochester Teachers Association is strongly
supportive of this plan, which is dependent on rezoning and school busing.

Not only is it important for Rochester to be allowed to complete its voluntary
integration, but also it is important that federal funds be available to districts
like Rochester. Last rear Rochester received $250,000 in state racial imbalance
funds to conduct a districtwide teacher inservice program to help prepare teach-
ers for reorganiantion. Human relations teams are being trained in each school
building and funding is being sought for a program to provide human relations
training for additional members of the school Community and community at
large. If school desegregation is to result in true integration, it is of the utmost
importance that such worthwhile programs receive support.

It is also highly desirable that the door be left open to urban-suburban busing
programs. While the number of districts participating in such programs in this
state been has been small to (late, they may be expected to increase as white
parents come to nalize the shortcomings of racially isolated schools and as the
movement toward statewide financing of schools gains momentum.

2Th.! New York State Teachers Association and its lergest local affiliate. the Buffalo
Teachers Federation, were among the organizations which filed an amious curiae brief
requesting the courts to declare Chapter 312 unconstitutional.
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The Rochester Urban-Suburban Transfer Plan, for example, has exhibited a
pattern of modest but steady growth since its inception in 1965. At that time, 24
inner-!Ry children were transported from Rochester to one suburban district.
By 1970, 616 inner-city children were being bused to five suburban districts. Not
only has this program been well accepted in the suburban districts, but at least
one suburb has been able to point to an opening up of housing to black families
as a result of the increased interchange betueen Blacks and whites in the schools.

CONCLUSION

The New York State Teachers Association is not so naive as to believe that
school desegregation is the answer to all of society's problems. It is not. But
school desegregation, given appropriate support at all levels, can result in quality
integrated education. And quality integrated education is a primary means of
providing each child in this Nation with the equal opportunity he has been
promised and of preparing him to function in a multiracial, multiethnic world
in which whites are a minority.

Even if we did not believe that busing is one of the alternatives which edu-
cators must have available to help provide equality of educational opportunity,
we would still strongly oppose the proposed constitutional amendments on
busing. If adopted, these proposals would produce untold litigation and con-
fusion in Amerman education. We further believe that any policy statement on
the assignment of pupils to schools is at best an administrative cr legislative
issue and that it has no place in the Constitution of the United States of America.
We urge this Committee to do everything in its power to see that the Constitu-
tion is not lessened by unnecessary and unwise amendment.

LEWISVILLE, N.C., February 28, 1972.
Mr. WILMER D. Mimi.,
Congressman,
Washington, D.C.

DEAR CONGRESSMAN Mum.: In. reference to your letter of February 17, 1972,
regarding my statement about cross-busing, I submit the following to you.

First cross-busing is a dangerous and time consuming operation that is being
used in the name of education. It is a costly operation, which if curtailed, could
finance a lot of curriculum improvements. I cannot see where there is anything
educational about children having to get on a cold school bus at 6:50 A.M.,
which is before daylight, and riding around for approximately one hour and
sometimes an hour and ten minutes to get to school to start the days educational
process.

I will try to enumerate some things I feel I can substantiate in regards to
cross-busing.

(1) Children have ridden buses in 10 degree weather recently without
a heater on the bus.

(2) One child's hair was set on fire by another child, which could be
from a lack of discipline or from boredom due to the long bus rides.

(3) Another child was burned on the hand with a cigar due to the same
cause.

(4) Busing has been very demoralizing to all students that I have had
contact with.

(5) There has been a lot of minor accidents and eventually it could lead
to fatalities in a major accident.

It is my feeling that a lot of your fellow Congressmen are unaware of our
predominately rural structure here in Forsyth County and are therefore unaware
of the long distances required to achieve a superficial numerical ratio of blacks
and whites in our schools.

I am enclosing two recent articles from our local paper which may be of in-
terest and value to you.

One article is about two little girls that were struck by an auto while going
to catch a school bus, true the accident was unavoidable but yet so unnecessary.

The other is an enlightening article about one of North Carolina's largest
transportation systems. You will note that we are transporting 32,000 of our
approximately 48,000 students and a greater portion are being cross-bused, not
just being transported to school.

It is my hope that this will help you and other good men like you to come
to the right decision regarding crossbusing of our greatest natural resource
and that is our children.
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I want to thank you for all your help in regards to this and other problems
of our area and if it can be arranged I would consider it a privilege to come
to Washington to testify as outlined in your letter.

With kindest personal regards, I am
Sincerely,

JOHN A. Bram%
President, Lewisville-Clemmons Branch

of Forsyth Citizens Against Busing.
Enclosures.

CAR Una 2 GIRLS ON WAY TO Bus

Two girls who attend Bolton Elementary School were injured yesterday morn-
ing when they were struck by a car in Atwood Acres.

Robin Leipert, 9, of 2875 Mann Court was admitted to Forsyth Memorial Hos-
pital. Her condition was listed as fair last night by a hospital spokesman.

Debra Horliek, whose age and address were not immediately available, was
treated at the hospital and released.

The accident happened shortly after 7:30 a.m. on private property on Mann
Court.

School officials said they were told the girls were hit by a car driven by a woman
who was blinded by sunlight. The girls were going to meet a school bus, an official
said.

The accident was investigated by State Highway Patrolman R. D. Woods, but
his report was not available late last night.

( From the Twin City Sentinel, Winston-Salem, Feb. 15, 1972)

32,000 PASSENGERS A DAY "A LOT OF THINGS HAVE To Go RIGHT FOR EVERYBODY
To GET TO SCHOOL ON TIME"

(By Stephen Hoar)

What is Forsyth County's largest mass transit operation?
Safe Bus Co., Inc.? Greyhound? Or perhaps Piedmont Airlines?
The answer is none of these. It is the city-county school system, which gives

about 32,000 youngsters a ride to school five mornings a week and gets them
home in the afternoon.

During the last two years, students living inside city limits became eligible
for bus rides and federal courts required extensive cross-county busing for
racial balance in public schools. As a result, the busing operation has mush-
roomedfrom 216 buses traveling about 7,000 miles a day in 1969-70 to 386
buses traveling 18,000 miles a day this year.

The man in charge is lanky, soft-spoken P. Morris Hastings, who has been
the director of transportation ever since city and county schools consolidated
in 1963. His mission control center is the school bus garage on Carver Road.
There by telephone and two-way radio, he directs what is really two sets of
countywide busing operations.

One of these is basically the old neighborhood system that was used until
two years ago. About 150 student drivers pick up students along route's that
average about 20 miles in length (one way) and take them to schools in the
neighborhood. They start about 7 a.m. and are scheduled to reach their schools
by 8.

The other operation is the cross-county system, which takes busload3 of
students from outlying areas to schools in town and brings city students back
to outlying areas. These routes start at six "staging areas" around the county,
where the buses are parked at night.

The route of John Withers is typical. He picks up his bus about 6:15 a.m. at
a staging area on Lansing Drive northeast of town and drives to Clemmons
in the southwest corner of the county. There, around 7 a.m., he begins picking
up students in fifth and sixth and ninth and tenth grades.

By 8 he delivers the busloadabout 55 youngsters-4o Brown Intermediate
and Kennedy Junior High in central Winston-Salem. He then picks up ele-
mentary students from that neighborhood and takes them to school in Clem-
mons, arriving by 9 o'clock, He returns his bus to the staging area, and that
afternoon he makes his rounds in reverse order.

Withers, like about 150 drivers of cross-county routes, is an adult. Because
these routes run as long as 130 miles (round trip) and include at least two
busloads of youngsters, student drivers cannot handle them without missing
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part of the school day. However, about 50 student drivers are doing that thisyear.
It is these cross-county routes that take buses onto Interstate 40 and other

four-lane highways, where speed limits range from 45 to 65 miles per hour.
Under state law, school buses can go only 35.

Hastings says it is debatable whether the four-lane highways are more danger-
ous for the buses than two-lane roads, since divided highways have fewer
intersections. So far this year there have bee-.2 no major accidents, and the
safety record is significantly better than last year's.

At any rate, says the transportation director, "We had no choice about using
the interstates. On some routes it would have taken an additional hour to useback streets."

With present routes, the average length of a bus trip is about 40 minutes,
one way. The longest trips sometimes take more than an hour.

At the school bus garage, Hastings and his assistant, Jim Wheeler, coordinateall of the following:
Substitute drivers.
Four radio-equipped buses to pick up students stranded by bus breakdowns.
Roving mechanics to make on-the-spot repairs.
A wrecker.
Service and maintenance operations.

Two-way radio links the garage on Carver Road with the six staging areas, and
drivers report absences and breakdowns by telephone.

On a typical day six to eight drivers will need substitutes (although during
the recent wave of flu as many as 16 were out at once). To fill theirslots, Hastings
and Wheeler consult a huge roster on the wall.

Every day there are several breakdowns, five or so, to which they must dispatch
mechanics, spare buses and, sometimes, the wrecker. One recent afternoon, for
example, Bus 134 called the garage at 1:31 from Northwest Junior High School.
Its gears were locked.

A mechanic was there within 10 minutes, but he couldn't get the bus going.
The students shifted to a spare bus parked at Northwest.

At 3:31, Bus 316 reported from Philo junior High that its battery was dead.
Ten minutes later a service truck arrived and got it started.

About the same time, Bus 363 phoned from Jefferson Junior High . . . trans-
mission trouble. Another bus picked up those students 12 minutes later.

Minor bus repairs can often be made at the scene of a breakdown or in one
of the staging areas. Big jobs, like replacing a clutch or even overhauling an
engine, are done at the school bus garage, where as many as six buses are under
repair at once. Last night the city-county school board approved construction
contracts for five more repair stalls that should be finished by June 1.

Hastings has 13 full-time mechanics, nine other maintenance employees (every
bus needs gas and an inspection every school day), three safety supervisors,
three bookkeepers and a dispatcher. The garage on Carver Road operates from
6 a.m. to 6 p.m.

But on days when bad weather threatens, Hastings and other transportation
personnel all over the county are on the roads by 4 a.m. testing the driving con-
ditions. They may travel a total of 300 miles before deciding whether to close the
schools. If bad driving weather starts developing during a school day, they use
Civil Defense radio to alert all schools and get bus students home early.

On rainy days several buses usually get stuck, often in the driveways of their
drivers. And when early-morning temperatures dip as low as five degrees, the
older buses are balky about starting.

Although the school system ordered 47 new buses this year (for about $7,000
apiece), it still uses more than 80 "retired" buses borrowed from the State of
North Carolina. They are 12 to 15 years old ; having been taken out of service in
other school systems at about age 11.

"Most of the kids who ride these buses weren't even born when the buses started
hauling," says Jim Wheeler.

But aged equipment is not as big a problem as the high turnover among adult
drivers. Since the beginning of the school year, about 60 per cent have been
replaced.

Adult drivers are paid $1.88 per hour for 20 to 30 hours per week, plus $4 a day
for auto transportation to the areas where their buses are parked. Ideally, says
Hastings, the school system should set up full-time jobs in which bus-driving was
combined with school maintenance and other duties.
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The Charlotte schools hire such full-time personnel. But here, because the long-
term need for cross-county busing is uncertain, bus driving must remain a part-time job, at least for the present.

Another problem is finding substitutes for the adult drivers, who are more
likely to miss work than student drivers. Hastings has only 10 adult substitutes.

He adds, though, that some of ti.e adults have good reasons for being absent.
More than half the adult drivers are women, many with families.

Adult drivers seem to have more discipline problems on their buses than student
drivers. Perhaps they are just quicker to complain to the transportation director.
less likely to work such problems out through school principals.

Hastings admits that, but he has another theory, too. "A student driver haslived in a loud world," he says, "and noises don't bother him the way theywould an adult."
Then why can't student drivers replace them? Hastings explains that adult

drivers, unlike students, can pick up two busloads each morning. Without
adult drivers (or student drivers with shorteued class schedules), 20 morebuses would be needed.

What about behavior in general on school buses this yt ar? "I think discipline
problems have been greater," say Wheeler. "but it's just because we're busing
more students, and busing them farther."

Hastings agrees. "I'm not aware of any racial problems," he says.
Could cross-ccanty busing be gradually curtailed by redesigning bus routes?

Hastings and Wheeler doubt it.
True, the present routes were planned in just five weeks, after the new pupil

assignment plan was ordered into effect in mid-summer The two men worked
16 to 20 hours a day. seven days a week. to plot more than 700 routes with
about 10,000 stops.

Throughout the school year, though, they have kept refining the routes. They
think little further reduction in the time or distance of bus rides will be possible
without a new pupil assignment plan.

The bill or busing came to $26.32 per child last year in the city-county system.
This year it will go higher. The state of North Carolina will pay about $850,000
to operate and maintain the system's buses, and the school system will replace
sonic of the 81 buses it owes the state.

The scope of school busing operations has more than doubled since Hastings
became transportation director eight years ago. During 1963-64 about 150 buses
carried some 14.000 students a total of 5,000 tur,es a way.

But these days the sprawling transportation system still delivers its 32,000
passengers on timeor almost on time. On the average, about five buses are
late to school for mechanical reasons and about 10 buses because of drivers'
problems.

Hastings. reflecting on a hectic year. stuns it up with a wry grin. "A lot of
things have to go right," he says, "for everybody to get to school on time."

STATUMENT OF HON. SPEEDY 0. LONG, A U.S. REPRESENTATIVE IN CONGRESS
FROM THE STATE OF LOUISIANA

Mr. Chairman and members of the Committee, I appreciate this opportunity
to express my conviction and the conviction of the overwhelming majority of the
people of my State and my district that the Federal Government should not
be permitted to dictate personal choices to individual citizens, especially as this
federal dictation applies to the choice of schools to which an individual may
send his children.

As you know. I have cosponsored House .Toint Resolution 163. which is now
before this Committee, proposing an amendment to the Constitution which states
our people's widespread disagreement with the use of forced busing of our
children, initiated in large measure by either the federal executive or the
federal judiciary. in defiance of good practices of Pducational administration.
We are not opposed to the school bus per se, but to the legal force employed
by the Federal Government, taking from us the right to make our own decisions
and the right to obtain quality education for our children. I am personally no
stranger to the school bus. I rode one a considerable distance as a boy to attend
high school. and although it was at times uncomfortable I did not find it
obnoxious to my personal liberties because at least I had the option of walking
several miles in the other direction to attend another school in another Parish,

Q
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Today in all too many cases, however, the Federal Government has taken awayeven this limited option from our children and their parents.Recent events have demonstrated the widespread, even nationwide, disap-proval of forced busing as an instrument of federal social policy. The peopleare telling us in no uncertain terms that there are some things the people wantto do for themselves, decisions they want to make for themselves, responsibilities
they want to carry themselves. It cannot be lost on members of the Committee,
nor of the House, and certainly not on me as a member of Congress and as aparent of school-age children, that the American people will brook no furtherinterference with the lives and education of their children by federal edict.Mr. Chairman, it has been suggested that a Constitutional amendment is toostrong a measure to take for a problem simple legislation should correct, andin normal times and under normal conditions this would indeed be true. I haveno desire to encumber our Constitution with unnecessary amendments, normallyassociated with simple statutes. However, laws passed by the Congress andsigned by the President on this subject have been disregarded by the federalcourts, in what I consider a usurpation of power by the Judiciary. We have noother alternative. So long as the federal courts assert the law-making function,as they have done for several years to the detriment of the powers of theLegislative Branch, regrettably and unfortunately it will be necessary for theCongress to legislate by Constitutional Amendment. A simple statute, in thecase of forced school busing, will not suffice. Only Constitutional change willdeter the federal Judiciary from corrupting the will of the people as it isverbalized in the Acts of the Congress.

I strongly urge the Committee to report an amendment to the Constitution
which recognizes this public dissatisfaction and which will protect the citizen's
right to freedom of choice in all areas of human discretion.Thank you, Mr. Chairman.

THE AMERICAN JEWISH COMMITTEE,
Washington, D.C., March 21, 1972.

Congressman EMANUEL CELLEE,
Rayburn House Building, Washington, D.C.

Dug CONGRESSMAN CELLER : On March 14, just two days before the Presidentmade his TV speech on busing, our Board of Governors, the top policy groupof AJC adopted the enclosed statement. I though that you would want to knowthat we are clearly against any "constitutional, legislative, and executive prohibi-tions on the use of any busing in desegregation plans that are developed by local
communities or directed by lourts."

Sincerely,
HYMAN BOOKBINDER,

Washington Representative.
BusingThe Wm); ' Issue

Seldom in our nation's history has the net ' for a reasoned approach to our
many social, political and economic problem.. been more clearly felt set, we
Permit ourselves to be confused and divided by issues that are magnified anddistorted out of all relation to reality.

The matter of school °using to achieve integration is one such issue. Our ability
to separate out the real problems from the contrived may well prove a supreme
test of our ability to maintain a democratic, pluralist society.

The AJC reasserts its unequivocal commitment to an integrated society andto quality public education for all. Integrated public schools offering equaleducational opportunity are a necessary component of that society.
We are unalterably opposed to a constitutional amendment against busingor any other executive or legislative technique which would undermine thiscommitment.
We make no attempt to ignore or minimize the many practical difficulties

involved in Integrating schools. Many Americans are resisting court-ordered
busing because they honestly feel it would jeopardize tht quality of their
children's education. Many are concerned for their children's safety. Some
support has also developed among our racial and ethnic minorities for a retention
of separate schools as part of their political and social drives. These real prob-
lems have been exploited by cynical politicians wlio fan hysteria and offer
simplistic solutions to complicated social issues.

The current emotional debate o^er busing loses sight of some of the important
facts; a) 18 million school children-40 per cent of the total school population
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are normally bused to and from school for reasons that have nothing to do with
racial balance; b) in Mississippi, South Carolina and Alabama there has been a
2-3 per cent decrease in the number of students bused since 1967-1968 in the
process of desegregating previously segregated schools. The issue, therefore, Is
not "massive" or "forced" busing, but rather whether there should be new con-," stitutional, legislative and executive prohibitions on the use of any busing in
desegregation plans that are developed by local commurities or directed by
courts.

The American Jewish Committee believes that there should be no such prohi-
bitions, and that a variety of school integration approaches must be used to
achieve the twin goals of integration and quality education.

We must not permit "the busing issue" to divert us from the complex of mo-
t, nomic, social and political issues crying out for solution in order to improve

the qualityand the equalityof life for all Americans.
Board of Governors, American Jewish Committee, Adopted March 14, 1972.

AMERICAN ASSOCIATION OF UNIVERSITY WOMEN,
Washington, D.C., March 29,1972.

Hon. EMANUEL CELLER,
Chairman, House Judiciary Committee,
U.S. House of Representatives, Washington, D.C.

Dees REPRESENTATIVE Osumi: The American Association of University Women
is opposed to the proposed amendments to the U.S. Constitution having as their
purpose the prohibition of busing to achieve integration in the public schools,
or racial balance therein.

The amendments are contrary to AAUW policy on busing adopted in 1964
and to the Association's deeply held commitments to quality education, equality
of educational opportunity, a unified society, advancement of individual rights
and to programs directed toward improved intergroup and interpersonal rela-
tions necessary in an ethnically pluralistic society.

Also, we believe that the subject of school busingwhatever its meritsis
not appropriate for an amendment to the U.S. Constitution. This great document
has proved enduring because it has been largely confined to fundamental rules
and principles of government. It should not be tampered with now to provide
for a statutory solution to a narrow and limited problem of the passing none.
In a few years, the busing issue will probably be all but forgotten.

But even more important we interpret the proposed amendment as inten-
tionally or unintentionally rolling back efforts at public school integration in
pursuance of the great goals of the Fourteenth Amendment. Hence, if passed,
an anti-busing amendment would mark the first time the Constitution has been
amended for the purpose of curtailing minority rights and of civil rights gen-
erally, scarcely an historic moment of which to be proud.

Furthermore, busing, although not everywhere a successful or even reasonable
method, has proved in many communities to be an indispensehle way of achieving
quality education and equality of educational opportunity for all children.
Research, such as the massive Coleman Report, indicates that an integrated
environment may be the only answer to better achievement for all children and
that compensatory programs in segregated schools are not the solution. Busing
in certain instances is the only way to provide for an integrated environment.
At the very least we should not lock out one method of reaching our goals; we
should not reduce our options.

Finally, much of the impetus for an amendment is based on misunderstanding
of the rulings of the U.S. Supreme Court. As examples, the Court has said it
opposes unreasonable busing that might harm children or interfere with the
education process and has stated that all schools in a district need not have the
same racial balance. Further clarification cud be worked out without resorting
to the drastic method of a Constitutional amenlment.

We urge the defeat of anti-busing amendments to the U.S. Constitution.
Sincerely,

JEAN Rose
(Mrs.) Sherman Ross,

Legislative Program Chairman.
JANICE MAY,
D.. Janice May,

Member, Legislative Program Committee.
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STATEMENT OF HON. M., GENE SNYDER, A U.S. REPRESENTATIVE IN CONGRESS nom
THE STATE OF KENTUCKY

Mr. Chairman, busing is too important au issuetoo pressing a question
to be overlooked or to be dealt with by any but the most decisive means at our
disposal. It is my hope that the Ponnittee, therefore, will proceed with due
speed in reconunending this decisive course of action.

The policy of busing to achieve a "racial balance" represents the reduetio
ad absurdam of social engineering; the manifest lunacy of government compul-
sion of its own citizenry in an instance which runs directly contrary to the
citizens' own common sense. Government, Mr. Chairmanunder the malignant
influence, of totalitarian ideologueshas gone too far. When the majority of the
people in a democratic country oppose a policyand there is no doubt that a
majority oppose this policyit is extremely dangerous to carry on with that
policy in the face of such opposition. It is dangerous for many reasonsthe most
important being that the people lose confidence in their government, at all levels,
among all branches. And can you blame them? The people whom we represent
are faced with the extremely distasteful prospect of seeing their children carted
all over the countryside to satisfy the wli'ms of some sociological hallucination.

Let us not be so stupid as to delude ourselves into thinking that this ludicrous
policy represents any attempt at "Quality Education." This is now and always
has been a false assumption and an extremely dangerous preoccupation. The
orthodox ideology of busing resembles in many ways the worst traits of our
century's totalitarianism, and is reminiscett of the "relocation" projects which,
historically, we so abhor.

"Quality Education" cannot be achieved by such means. Busing to achieve a
"racial balance" serves only to introduce friction to the school and to the com-
munity. It is destructive of education. The money used to bus could obviously
be used to strive toward "quality education" through building improvements,
teachers' salaries, equipment purchase, etc.

Mr. Chairman, where I come from, in the 4th District of Kentucky, a great
portion of the black people I talk toor who contact my (Mice about thisdon't
like it any better than anyone else. Hardly anyone wants his children bused
just to fulfill some bureaucratic or high-handed social schem

There are many other arguments, of course: arguments based on the Consti-
tution, on the 1964 Civil Rights Act. on common sense, on judicial precedent, and
so forth. Some of these are set forth in the following testimony by Mrs. Jean
Ruffra and Mrs. Joyce Spond, of "SAVE OUR COMMUNI'rY SCHOOLS, INC."
of Louisville, Kentucky. I submit this testimony at this time and urge the Com-
mittee's diligent attention to it.

(Tbe above mentioned document follows )

SAVE OUR COMMUNITY SCHOOLS, INC.,
Louisville, Ky., February 1972.

Save Our Community Schools, Inc., an organization formed by and for parents
and taxpayers of Kentucky are opopsed to forced busing of children for any
reason and request that you consider our views in your Committee hearings
on H. J. Res. 620.

The Constitution of the United States was written for the protectimi of all
citizens, without regard to race, creed, color and national origin. If it is unlaw-
ful for any State to deprive individuals of life, liberty or property, then like-
wise it is unlawful for any department such as the Health, Education, and Wel-
fare Department of the United States Government to threaten to withhold our
own tax money from our public school system, solely because we choose tobelieve
that the Civil Rights Act of 1964, Section 401.13 means exactly what it says,
that a child shall not be placed in a school solely on the basis of his color. As-
signing a child to a school in order to achieve a mathematical ratio of color is
just as wrong as assigning a child to a school in order to segregate a particular
race.

How can we be obtaining the "protection" of law for a citizen when a State is
ordered to take from him a right whirl' the Federal Courts have themselves de-
clared to be a Constitutions I right, namely the right not to have his school
assignment determined on the basis of his race? The Constitution provision
for "equal protection of the laws" recently required that every one be given
this right and now does this same Constitution provision require that this right
be taken away?
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Forced busing of children beyond their neighborhood school is undemocratic!
According to a recent poll, 76% of the American people are opposed to forced
busing. Opposition has come from every race represented in America, yet th'
courts continue to order forced busing in public school systems all over our
country. Democracy means that the majority rules. Does 76% not constitute a
majority? We find it very difficult to teach our children that the American Gov-
ernment is, "for the people, by the people and of the people", when many of our
elected officials do not choose to follow the will of the people. Are we to believe
that "all men are created equal" excel)* those wno can afford private schools?
Is the freedom of choice available only to the affluent citizen? It would appear
that the recent court rulings were mane without regard to the will of the ma-
jority. Must the majority submit to the will of the minority, especially when
this minority which condones forced busing, does not choose to follow their own
laws, in that many of their children attend private Schools in order to escape
forced busing?

The cost of forced busing has already bankrupt many public sc.tool systems
throughout the United States. Many that are not as yet bankrupt have been
forced to eliminate textbooks and many other necessities to maintain the huge
cost of unnecessary forced busing. The money being spent on forced busing
could and should be used to give a better educational opportunity to every Ameri-
can child. These monies could be used to up-grade the education of the socially
and financially deprived children by providing educational opportunities that
would be applicable to their special needs.

By instituting forced busing, our Federal Courts are bankrupting public
school systems all over these United States and Jett .iorating the quality of
education available to every American child.

It is the duty of all American taxpayers to help support public education and
most of ns do this willingly, but with this duty we want to assume part of the
responsibility in determining that this money is spent wisely. Since the majority
of American people are opposed to forced busing and do not believe that it is a
wise expenditure, our elected officials should take appropriate steps to assure
us that in the future our tax money will not be wasted.

You are now in a position to give to the American people the assurance for
which they have been askingthat educational appropriations of tax money
be used for education, and that no child be required to attend a school solely
on the basis of his color. We urge you to do everything possible to see that this
Lent Constitutional Amendment is adopted.

Sincerely,
JOYCE SPOND, President.
JEAN RUFFEA, Secretary.

In the foregoing testimony, Mr. Chairman, the passage of H.A. Res. 620--a con-
stitutional amendment to bar busing solely to achieve "racial balance"is advo-
cated. I agree with this and I continue to advocate passage of H.J. Res. 620 as
the best and most positive means by which to settle this question.

It has been said that to pass a constitutional amendment to prohibit such
busing is like "using a cannon to kill a mosquito." Mr. Chairman, this issue is
not a "mosquito" to the people I represent, nor to methough it bugs us very
much. The courts are virtually unchallenged now when they issue their destruc-
tive dicta. It is up to us to make sure that this judicial lunacy ceases once and
for all. And the surest way to this end is the decisive action contained in Con-
gressman Lent's proposed amendment. Those who argue that the Constitution
hould not be changed for "light and transient reasons" are coneet. This is not

a light or transient reatun. The courts have perverted the constitution and
the most effective way of bringing it right is the way which Congressman Lent
and those of us who have signed the Discharge Petition have chosen. I would
hope, Mr. Chairman and members of the Committee, that the Discharge Petition
will not be neededas do most of you. I would hope that youthis Committee
will report the proposed amendment out with a favorable recommendation.

THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, COMMITTEE ON
Framm. LEGISLATION ON THE ANTI-BUSING OR PUPIL ASSIGNMENT AMENDMENT

There has now come before the House Judiciary Committee a proposal to
amend the Constitution. apparently to prohibit busing for the sake of achieving
integration or racial balance in schrels, The proposed amendment., which we
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think is actually of broader application. has been set forth in H.J. Res. 620, which
describes it as "an amendment to the Constitution of the United States relative
to neighborhood schools". It reads as follows :

"SECTION 1. No public school student shall. because of his race, creed, or color
be assigned to or required to attend a particular school.

"Sac. 2. Congress shall have the power to enforce this article by appropriate
legislation."

We strongly oppose this amendment. In part we oppose it because we disagree
with the social policy sought to be effectuated. In our view, the elimination of
racial discrimination remains a paramount goal of national policy, not to be
diluted. The proposed amendment would significantly impede progress toward
that goal. In part we oppose this amendment because, even if one did accept
the underlying policy, it is improper to amend our national Constitution to deal
with pupil assignments and transfers. The proposed amendment does not address
itself to such general issues as race relations, which are indeed of Constitutional
dimension, but instead plucks out and condemns a particular remedy which has
been used in abating the effects of segregation.

In addition, the draftsmen have either not thought through their problems
it have sought covertly to undermine much of Brown v. Board of Education, 347
U.S. 483 (1954). They have prepared an amendment which would so impair the
remedies available to Federal courts as to seriously impede the whole integra-
tion process which was set in motion by Brown. They have also proposed a Fed-
eral restraint on the local control of education which appears to go well beyond
their own stated objectives.

For all these reasons, we oppose the proposed amendment and urge that it be
defeated.

1. THE SUBJECT OF THE PROPOSED AMENDMENT IS TOO PARTICULAR
TO BE INCLUDED IN THE CONSTITUTION

The Constitution of the United States establishes a structure of government
and lays down the broad principles which underlie that structure and the rela-
tionship of government to the people. The Constitutional amendment process
should meet the same standard and be used only where equally broad principles
are concerned. It should not be utilized for the promulgation of mere codes of
conduct, better left to statutory regulation. Since it is still "a constitution we
are expounding," Congress should be very alert against any temptation to
trivialize that Constitution by overly particular provisions better left to legis-
lation.

Though an amendment might well be of Constitutional dimension if it dealt
with the entire relationship between races or with the broad question of racial
segregation in public education, the proposed amendment does not rise to the
level of generality appropriate for inclusion in the Constitution.

The Federal courts have attempted to Implement the mandate of Brown
through a variety of remedies, from requiring local school boards to submit inte-
gration plans for judicial. approval to injunctions against acts constituting covert
segregation, to affirmative direction of specific steps, to be taken by local authori-
ties, to deal with specific problems of school integration. Of these, busing is only
one such remedy, though a potentially important one. It has received notoriety
because the Supreme Court has permitted it to be used recently by a District
Court to deal with problems in integrating a North Carolina school district.
gwann v. Charlotte-Mecklenburg Bd. of Eduo., 402 U.S. 1, 29-31 (1971). Never-
theless, it remains only a particular remedy, which may be and has been used to
deal with one facet of a fundamental issue, not with the fundamental issue it-
self. Unless the nation wishes to reverse Brown, or to modify the Fourteenth
Amendment, the proper course is to deal with the issues raised by the Charlotte-
Mecklenburg case in the courts and through legislation.

It is true that the constitutionality of such legislation, possibly including the
so-called anti-busing bills and riders now before Congress, has been somewhat
beclouded by the differences between the Justices of the Supreme Court in the
voting age case, Oregon v. Mitchell, 400 U.S. 112 (1970), and the unclear conse-
quences of Katzenback v. Morgan, 884 U.S. 641 (1966), which in dictum indicated
that Congress could expand the Equal Protection Clause by legislation but could
not contract it. Nevertheless, the Supreme Court has not yet ruled that Federal

McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 407 (1819).
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legislation dealing with such problems is unconstitutional. Recent Supreme
Court decisions have indicated that State legislation prohibiting affirmative ac-
tion to remedy racial imbalance in public schools is vulnerable to attack under
the Fourteenth Amendment' Since to a significant extent Federal legislation
might concern the use of Federal funds, rather than definition of the Equal Pro-
tection Clause, the issues may well be different. One cannot now say that Fed-
eral legislation would be unconstitutional or inadequate to deal with such prob-
lems as the issue of busing.

Even if Federal legislation were inadequate to deal with busing, however, re-
sort to the Constitution should still not be had in order to pluck out a particu-
lar remedy. If the nation should now choose to circumscribe its commitment to
integration of the schoolsand we would strongly oppose such a decisionthe
underlying issues must be faced openly. The proposed amendment does not do
so and it does not clearly solve any identifiable issue. It would, however, clutter
the Constitution and interfere with the process of rational Constitutional deci-
sion which characterizes our judicial system at its best.

II. INTERPRETATION OF THE PROPOSED AMENDMENT AND RELATED DRAFTING PROBLEMS

It may be observed that the proposed amendment makes no reference to busing
or neighborhood schools, but bars school assignments and attendance requirements
intended to achieve a result involving race, creed or color. Conceivably, proponents
of the amendment might therefore argue that it does no more than enshrine in
particular language with respect to education the general import of the Four-
teenth Amendment, that the Constitution must be "color-blind." If this were so,
then the amendment would be redundant at best. It would add nothing to the
Constitution except possibly confusion. In any event, such a reading would be
implausible. While there has been a good deal of language in court opinions sug-
gesting that the Constitution does indeed require pupil assignment to be made
without regard to race,' it is now abundantly clear that courts are not only per-
mitted but indeed required to act affirmatively to remedy past segregation, even
to the extent of decrees prescribing pupil attendance, faculty assignment, etc.,
with an eye toward establishing a more equal racial balance.' Moreover, a number
of State courts have since Brown upheld the power of responsible officials to act
affirmatively in correcting racial imbalance, even where not necessarily result-
ing from de jurc "State action" segregation of the type proscribed in Brown'
Such remedial measures obviously cannot be taken unless the factor of race
can he considered as one of the factors governing such assignment'

In addition, government actions in employment, housing, zoning. and school
site selection have deprived many blacks of any choice as to where they lived

2 North Carolina State Bd. of Educ. v. Swann. 402 U.S. 43 (1971) . Lee v. Nyquist. 318
F. Stipp. 710 (W.D.N.Y. 1970). affirmed without opinion. 402 U.S. 935 (1971). The North
Carolina case is discussed in footnote 6, infra.

E.g.. In Alexander v. Holmes County Bd. of Educ.. 396 U.S. 19. 21 (1969). the court
characterized its aim as a "totally unitary school system for all eligible pupils without
(1954). It spoke of the need to determine admission to public schools "on a nonracial
regard to race or color," and in Brown v. Board of Educ. of Topeka, 349 U.S. 294, 298
(1954), it spoke of the need to determine admission to public schools "on a nonracial
basis''. Cf. Briggs V. Elliott, 132 P. Supp. 776. 777 (E.D.S.C. 1955) : "The Constitu-
tion . . does not require integration. It merely forbids discrimination."

4 E.g.. 'United States v. Montgomery County Bd. of Educ., 395 U.S. 225 (1969) Green v.
School Bd. of New Kent County. 391 U.S. 430 (1968) : Singleton v. Jackson Music. School
Dist., 348 F. 2d 729, 730 (5th Cir. 1965) ; Kemp v. Beasley. 352 P. 2d 14, 21 (8th Cir.
1965) : Hobson v. Hansen. 269 F. Stipp. 401 (D.D.C. 1967), aff'd sub nom. Smuch v.
Hobson, 408 P. 2d 175 (D.0 Cir. 1969).

*Kg., Guida v. Board of Educ. of City of New Haven, 26 Conn. Sup. 121, 213 A. 2d 843
(1965) : Jackson v. Pasadena City School Dist., 31 Cal. Rptr. 606. 382 P. 2c1 878 (1963)
Booker v. Board of Educ. of Plainfield. 45 N.J. 161. 212 A. 2d 1 (1965) : Balaban v. Rubin,
20 App. Div. 2d 438. 248 N.Y.S. 2d 574 (2d Dep't), aff'd, 14 N.Y. 2d 193, 199 N.B. 2d 375,
cert. den. 379 U.S. 881 (1964).

In North Carolina State Bd. of Educ. v. Swann, 402 U.S. 43 (1971), the court upheld
a lower court's injunction against enforcement of a North Carolina statute which was
similar In terms to the proposed amendment, although also containing a specific prohibition
against "Involuntary busing". Although the Constitution issue Is of course different
where a Constitutional amendment (or even an Act of Congress) is concerned, we believe
the court's logic Is persuasive :

The legislation before us flatly forbids assignment of any student on account of
race or for the purpose of creating a racial balance or ratio in the schools . . . Just as
the race of students must be considered in determining whether a constitutional
violation has occurred, so also must race be considered in formulating a remedy. To
forbid. at this stage, all assignments made on the basis of race would deprive school
authorities of the one tool absolutely essential to fulfillment of their constitutional
obligation to eliminate existing dual school systems (Id. at 45-46.)
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and, it may be suggested that this has "required" that they "attend a particular
school." This has been the effect of the "neighborhood school." It may be argued
that a court might interpret the proposed amendment as merely affirming the
Supreme Court's determination that such enforced segregation may be overcome
by assignment of pupils to schools outside their neighborhood. We do not think
that this would be the probable interpretation of the amendment. Rather, it
would in all likelihood be interpreted in such a way as to absolve from constitu-
tional infirmity the assignment oZ pupils to the schools closest to their homes.
But if Congress is to be asked to make this far reaching judgment, it should be
presented with language which fairly presents the issue, rather than words
which are susceptible of different interpretations.
Scope of the Amendment

Having asserted that the proposed amendment would indeed change existing
Constitutional law, we think it most important to emphasize the magnitude of
that change.

A. Busing.We note, first of all, that tl.: amendment would have no effect
whatsoever on the vast majority of those students who are transported every
school day by bus to their schools and home again.' Such busing takes place for
a whole host of reasons unrelated to racial segregationand while doubtless re-
garded as an inconvenience by many who must avail themselves of it, it does not
rise to an affront of Constitutional dimension.

B. Busing of WhiteStudents into "Black" Schools. T insportation of white
students (who would ordinarily attend schools more or less in their own "neigh-
borhoods") by bus to schools in which minority-group students (black or other-
wise) predomincto is apparently the principal "evil" sought to be prohibited by
the proposed amendment. We think it clear that the amendment would indeed
have that effect. (We note, in passing, that in some cases involving various types
of affirmative "desegregating" actions the courts have stated that racial balance
was not the only factor involved, though obviously an important one!' 4- are
therefore assuming for the sake of this discussion that the framers of t..' tro-
posed amendment would intend it to prohibit any pupil assignment in which race
was a factor, not just those in which it was the only factor.)

C. Re-assignment of Minority-Group Students to "White" Schools.We think
it important to note, however, that the amendment would apparently also pro-
hibit the assignment (whether accompanied by busing or not) of minority-group
students (whether black, Puerto Rican, Mexican-American or whatever) to
schools in which the majority of students are not of that group, if such assign-
ment were shown to be wholly or even partly based on factors of race or color.
More than that, we interpret the amendment as even prohibiting the operation
of any voluntary or "free-choice" plan in which minority-group students are
merely given the option of attending such a school. (Since the amendment says
that no public school student shall, because of his race or color, be "assigned
to or required to" attend a particular school, we conclude that the words "as-
signed to" must be intended to cover even a voluntary assignmentsince other-
wise they would be redundant.) Thus, even the palliative measures with which
the States of the del p South sought to stave off the full effect of Brown would,
under the proposed amendment, he not simply non-requiredbut actually
forbidaen.

D. Other Methods of Achieving Racial Balance.While busing is apparently
the principal sore spot, it is far from the only method which has been used to
redistribute pupils to c o. Tact racial imbalance. Other techniques include the
use of "Princeton plans" (or "pairing"), the redrawing of district lines, selec-
tion of sites for new schools with an eye toward racial composition, and the
like. Each of these tecbkques does indeed look toward an increased mingling of
the races in the classrca.n but none necessarily involves busing students for long
(or even short) distances to school. Each of these techniques has been previously
utilized with judicial approval; " each would presumably be forbidden, under

a Chief Justice Burger, in Swam, v. Charlotte-Mecklenburg Bd. of Educ.. 402 U.S. 1,
29 (1971), puts the figure at eighteen million (approximately 39% of the nation's public
school children) for the year 1969-70.

"E.g., Guido v. Board of Educ. of City of New Haven, supra,, note 5 Schnepp v.
Donovan, 43 Misc. 2d 917, 252 N.Y.S. 2d 543 (Sup. Ct. 1964).

a E.g., Green v. County School Board of New Kent County, 391 U.S. 430 (1968).
10 E.g., Taylor v. Board of Wm:. of City School Dist. of New Rochelle. 191 F. Su pp. 181

(S.D.N.Y. 1901) : Addabbo v. Donovan, 22 App. Div. 2d 383, 256 N.Y.S. 2d 178 (2d Dept),,
Ord mem.. 16 N.Y. 2d 619, 200 N.E. 2d 112, cert. den. 382 U.S. 905 (1965):
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the proposed amendment, since each has as one of its aims the eventual assign-
ment of pupils to a particular grade in a particular school in part because of
race or color. In short, we think the proposed emendment in its present form
could be interpreted to prohibit any official action (whether by the executive,
legislature or judiciary) at any level of government (local, State, Federal)
which has as one of its aims the elimination or reduction of racial imbalance
within the public school system. It is difficult to see how any remedial decree
under Brown could ever again be framed, if the amendment were to be adopted
in its present form.
Alternative drafts should be rejected

The above discussion might suggest that the amendment should be acceptable
if more carefully drawn to permit some of the practices just discussed. We be-
lieve that no such revision can make it acceptable without causing the measure
to fall short of the effect intended by its sponsors.

A. Amendment to Prohibit "Harmful" Busing.The amendment might be a re-
cast so as to prohibit at least any compulsory busing of students which would be
of such magnitude as to risk the health of the children involved, or significantly
impinge on their education. Since these are precisely the limiting factors already
noted by Chief Justice Burger in his opinion for a unanimous court in the
Swann Case," however, such an amendment would add nothing at all to the
Constitution and should be rejected for that reason.

B. Amendment to Prohibit Compulsory Busing.It might also be possible to
frame an amendment so as to prohibit only compulsory pupil reassignment in-
volving bus transportation whether of white students to a "black" school or
vice versa. Such a "neighborhood school" amendment would not prohibit the
"free-choice" plans discussed above. We think it should be rejected for the
following reasons:

1. Such an amendment could stil' be held to prohibit the redrawing of district
lines or the pairing of schools, Is herever busing would be involvedeven if
busing would have been required of such students in the absence of such a plan.
It would thus be impossible to correct even intentional segregation-by-gerry-
mander in any case where the distances involved are great enough to necessitate
busing for some students.

2. Far more importantly, the proposed amendment even in such a narrow form
would exalt one supposed basic principle of relatively recent emergence and
dubious importancethe "neighborhood school"over another principle which
was perhaps also late in achieving recognition but is to us of unquestioned high
importance: the prohibition of insidious racial discriminationparticularly by
segregationin the operation of our nation's public schools. Judicial reports
indicate clearly that courts of an earlier day were only too ready to sacrifice any
supposed principle of the "neighborhood" school whenever the plaintiff was a
Negro child seeking the right to attend a neighborhood (white) school instead
of a' distant (black) one." More than one writer has pointed out that the recent
burgeoning of devotion to neighborhood schools has been largely the result of
Bt lion, and has been most evident in those localities (North and South) where
residential segregation also is the rule." In those pr. ts of the South where resi-

" Swann v. ChariotteMeeklenburg Bd. of Educ., 402 U.S. 1. 30-.31 (1971).
"E.g , Dameeon v. Bayless, 14 Ariz. 180 (1912) Cory v. Carter. 48 Ind. 327 (1874) ;

Roberts v. Boston. 59 Mass. 198 (1849) Lehew v. Brummell, 103 Mo. 546 (1890) ; People
ex rel. Dietz v. Easton, 13 Abb. Pr. Rep. n.s. [N.Y.] 159 (1872).

District Judge Bohanon observed as follows in Dowell v. School Bd. of Okla. City, 244
F. Stipp. 971. 977 (N.D. Okla. 1905) o

'During the period when the schools were operated on a completely segregated basis,
state laws and board policies required that all pupils attend a school serving their
race which necessitated pupils bypassing schools located near their residences and
traveling considerable distances to attend schools in conformance with the racial
patterns. After the Brown decision and the Board's abandonment of its dual zone
policy. a minority to majority transfer plan was placed in effect, the express purpose
of which was to enable pupils to transfer from the schools located near their resi-
dences, i.e.. the neighborhood school, in order to enroll in schools traditionally serving
pupils of their rave, and located outside their immediate neighborhood. . . . Thus, it
appears that the neighborhood school concept has been in the past, and continues in
the present to be expendable when segregation is at stake."

See generally Weinberg. Race and PlaceA Legal History of the Neighborhood School
(U fi Gov't Printing Office 1967). An example of the prevailing attitude can he found in
McSwain v. County 13(1. of Wm, 104 F. Stipp. 861 (E.D. Tenn. 1952), rev'd (postBrown),
214 F. 2d 131 (6th Or, 1954), where the Negro plaintiffs, who resided within walking
distance of the white high school, were required to travel by bus to a Negro school located
nineteen miles away. The court noted that the trip took only forty minutes, over a "fine
highway". Id. at 870,
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dential patterns did not facilitate segregation-by-neighborhood-school, no aver-
sion to busing (particularly for black children) was evident on the part of the
authorities, even after Brown."

We do not think that Congress, in approaching these proposals for amend-
ment, can be oblivious to such considerations. We are ready to concede that
many men and women of good will are opposed to "forced busing", not because
of any conscious racial bias, but because of the disadvantages to which the
bused children will--they feelbe subject. Yet we also cannot ignore the fact
that "disadvantaged" schools, if they are such are so because of decades of
wilful neglect and conscious discrimination (both de facto and de jure), and
that even the sacred "neighborhood" residential patterns are frequently the
product of years of discriminatory practices, both afficial and unofficial.m

III. THE PROPOSED AMENDMENT IS INCONSISTENT WITH THE BASIC PRINCIPLES OF
AMERICAN SOCIETY

The foregoing discussion leads to the conclusion that the proposed amendment,
though ostensibly aimed only at a particular remedy, threatens the basic prin-
ciple of Brown v. Board of Education. This principle, unlike the one ostensibly
aimed at by the amendment, is indeed one.of Constitutional dimension. But we
believe it clear that the nation cannot and must not retreat from its efforts to
afford equal access to public education. The amendment's sponsors impliedly
acknowledge the strength of Brown v. Board of Education by not launching a
direct attack. Nevertheless, the attack is there and must be repelled.

It may be that to choose between "forced busing" and perpetuation of seg-
regation both de facto and de jure is to choose between two evils. If so, we be-
lieve that the "evil of forced busing is much the lesser of the twothat far
greater evil would flow from an official declaration, at the highest level possible
In our system of government, that only very limited steps (if any) may hence-
forth be undertaken to undo the effects of one hundred years of conscious effort
by the white community to keep black people ignorant and invisible.

CONCLUSION

The proposed amendment should and must be rejected.
Respectfully submitted M^rch 15, 1972.

SHELDON H. ELSEN,
Chairman.

( And 24 others).

STATEMENT OF CHURCH IN SOCIETY AND CHRISTIAN EDUCATION OF THE CHRISTIAN
CHURCH (DISCIPLES OF CHRIST)

This testimony is presented by the departments of Church in Society and
Christian Education of the Christian Church (Disciples of Christ), a Protestant
denomination of some 1,300,000 members. The policy statements on which this
testimony is based are approved by its General Assembly which in 1971 included
5,000 voting delegates. More than one-half of those delegates are lay members
of local congregations. While no church statement can pretend to speak for all
church members, it is important to realize that our policy statements are
approved by a wide cross-section of laity and clergy.

In 1954 the Christian Church voted to "approve and commend the decision
of the Supreme Court concerning racial segregation in the public schools." In
1903 the chureh again voiced its support for the "racial integration of all
schools." and iii October. 1971, meeting in Louisville. Kentucky v'hen the issue
of school busing was being everywhere discussed, the General Assembly of the
Christian Church stated its concern and support for public education in this
country. As part of that resolution the church urged its members and all citi-
zens to support "programs designed to overcome racial imbalance and thus better
prepare children and youth of all races for living in an open society. Such
programs include busing of students. redistricting of schools and transfer of
teachers."

14 E.g.. Shuttlesworth v. Birmingham Bd. of Educ., 182 F. Supp. 372 (N.D. Ala.), ard
per curiam. 358 U.S. 101 (19581.

13Cf. Jones v. Mayer, 392 U.S. 409 (19881 ; 8holly v. Kraemer, 334 U.S. 1 (1948) ;
Buchanan v. Warley. 245 U.S. U.S. 1917). See th. iscussion in Swann v. Charlotte-
Mecklenburg Bd. of Educ., 402 S 1, 20-21 (1971) ;dsee also Weinberg, op. cit. note 13
supra, at 40-53, 72-75.

1
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In addition to noting this specific statement of 5,000 of our church lay and
clerical leaders in support of busing as one legitimate technique for improving
the educattiou offered in our public schools, we would like this Committee to
consider the following facts :

1. No one is seriously suggesting that busing be eliminated for public school
children in our country. Eighteen million children are bused every day to school
now -4.O% of the nation's school children. Without the bus millions of rural
school children would be denied an opportunity for good public education. The
decision to close one-room schools and bus children to county-seat towns was
not reached without controversy., But the decision was made that busing was
necessary to improve the quality of education available to our children.

The issue thus becomes clear. If a 25 mile bus ride provides better education
for a child in rural Montana, does a 25 block bus ride improve the educational
opportunity for a poor or a black or brown or white child hi Indianapolis or
San Antonio?

Research in what produces quality education unfortunately has not yet pro-
duced many conclusions on which we can all agree. But one fact has been re-
affirmed repeatedly. Children from economically deprived families placed in a
classroom with children representing an economic cross-section of community
significantly improve their test scores. The children from higher income families
in that classroom do not show any slowdown in their learning progress. Since
test scores, whatever their limitations, continue to be used as one measure of
quality education, it is clear that classrooms with children of varying economic
backgrounds are the best approach presently available to offer a hope of
educational achievement to all children.

Of course we need to experiment with many other approaches for improving
the quality of education available to all students. But at the moment, an eco-
nomic mix in the classroom which will certainly require busing in some situations,
is a proven way of offering such educational opportunities now.

2. Secondly, we remind the members of this Committee that American public
education has always claimed to have two related but distinct objectives. The
first has to do with the teaching of certain skillsthe traditional three R's
plus some other needed learnings. The Bev).- d objective is to cm:v....nub:Ate
certain public values and traditions on which our nation is built. Among these,
none is more important thanthe equality of all persons without regard to race
or religion.

All of us concerned with public education must ask how such a concept of
equality can best be taught. While a racially integrated classroom does not
automatically produce racial understanding, it clearly can be a positive force
for such understanding. When programs such as busing are proposed to racially
integrate schools, these properly should be seen as providing the climate in
which the American commitment to racial equality can be better taught.
Rocially segregated schools, whether de jure or de facto provide an inferior
climate to teach American values.

3. The third fact which we would call to the attention of this Committee
comes out of experience of millions of black Americans. They know full well
that busing has gone on in this country for generations. Black parents have
paid taxes so that white children could be bused past their neighborhood school
to a more distant white school. And in other communities black children were
bused past their neighborhood school to a more distant black school. A great
many supporters of the neighborhood schools have come to that position rather
belatedly.

Yet in spite of such attitudes, the Congress and the courts of America have
given leadership in making real the nation's commitment to overcome separate
but equal school facilities. It would be tragic if the House of Representatives
would now reverse that direction. To do so through a constitutional amendment
would be to turn that document against itself, to deny through this amendment
what is presently affirmed in our constitution.

The church is in no position to pass judgment on the Congress with regard
to racial matters. The church's own actions have too often been too little too
late. But as members of the Christian Church, we want to join in supporting
y iur continued leadership toward racial equality and integration in our public
schools.

We urge you not to support a constitutional amendment which could only
deter us from reaching that goal.
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STATEMENT OF DAN W., ROUTH, PRESIDENT, FORSYTH CITIZENS AGAINST BUSING
OF WINSTON-SALEM, N.C.

I am the president of the Forsyth Citizens Against Busing. My group was
formed in Winston-Salem, Forsyth County, North Carolina in 1971 to peace-
fully protest forced busing of school students. This forced busing was brought
about by a minority suit, judiciary interpretation of the constitution, and
hoard of education implementation.

The Forsyth Citizens Against Busing has 400 active members and 16,000
participants. It is the fourth group of its kind to emerge in our city-county
school system. The first group was the Silent Majority which sought legal means
of halting forced teacher assignment in 1969. The No Busing Our Children group
followed in 1970 with more public exibitic Is protesting the cluster system o:
crossbusing six schools in Winston-Salem. she Committee Against Busing and
the Forsyth Citizens Against Busing came into being when sixty-five schools
were crossbused in 1971. Both of these groups took the stance of peaceful but
not necessarily legal protest. For example, we held a one day countywide boy-
cott of students with approximately eight thousand students participating.
Each group has become progressively more hostile and we cannot guarantee
that the next group that forms will be peaceful.

The main feeling of the people that I represent is not one of separated racism.
Most have seen that there have been injustices and accepted the lust mixing
of opposite races. We resent, however the usarpation of majority rule and pro-
test its application to our children. Everyone s' ems to be able to give advice. As
long as you personally are not affected you can be very objective about what
is fair and equal for the other fellow. It disturbs us that a man such as Judge
Merhige of Richmond can make a decision for the masses that by nature of
his own position and election will not affect his own child. Therefore, we feel
that it is not democratic for members of the congress or judiciary to act upon
a matter such as a constitutional amendment concerning public education
unless they have children or grandchildren in public school. Only those that
qualify in this way should be allowed to vote.

One of the necessities in our county to reach a 70 white-30 brown ratio of
students in each school was a change from the 6-3-3 to the 4-2-2-2-2 grade
structure. This eliminated two previously senior high schools altogether. One
former student, T. M. feels that a grave injustice was done the alumni of the
schools by destroying the institution, pride and heritage they had worked to
build.

A mother of African descent, I. H. feels the frustration of wanting to do
more for her children through PTA and visitation to the schools, but has
children in five different schools and is thus unable to go after the ones at
distant schools even if they are sick.

Even with 365 buses for 21,000 of a total of 48.000 students, we have to use
multiple loading and staging which requires 23[ hours. Because of this we
have had school canceled one day this year on a weather forecast. It did snow.
Again students reached home 31/4 hours after the snow began to fall and the
order went out to close schools because of the snow storm February 18th.

The quality of education is suffering by a reduction in the school day to
allow for transportation time. Some primary schools have students changing
classes in order to group learning levels for more efficient use of time. This
brings about an early awareness of an intellectual class system which I don't
think is healthy for the child emotionally.

Uprooted teachers and students feel the tensions of a forced situation that
detracts from learning and provides fertile ground for riots. North Forsyth
Senior High School had a winter season of violence last year. Drug traffic is
more encouraged by cross travel and distribution is more convenient. B. H.
of the Winston-Salem Police Department reports an overwhelming increase
in drug traffic this year in the schools.

One of our protest marches pointed dramatically to the safety problem of
busing children on high-speed highways. It was a mothers march behind an
old school bus followed by a hearse. The wording on the bus read Don't take
my child to school in this" and on the hearse "And bring him home in this".
You see we bus regularly on Interstate 40 which is the busiest highway in the
state.

M. B. . a senior high school teacher states that busing is more physical than
actnal fox its desired intent of a thoroughly mixed social education. She reports
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that with ho sing patterns as they are buses are usually loaded with one race.
Students in class tend to segregate themselves to one part of the room.

How can we justify the safety hazard, the air pollution with carbon monoxide,
and the irreplaceable depletion of our natural resources that 73,744,046,900
passenger miles of school bus travel requires in one nine month period in one
county in America? The simple fact is that it cannot be justified nor can it
be financed without serious detriment to the education of our young people
and the economy of the nation.

ADDENDUM STATEMENT

The March first report by Theodore Hesburgh. Chairman of the U.S. 'Commis-
sior on Civil Rights and President of Notre Dame University, is not factual, is
incomplete, and is biased.

The report by Charles Os lin which appeared in the Winston-Salem Journal
March 2. quotes Hesburgh as saying, "Desegregation in the Winston-Salem-
Forsyth County school system has improved the quality of formerly all black
schools and the education of black students without causing any major problems)."
This statement is unfounded from three standpoints. First, if he is speaking of
teachers, teachers have been assigned on a 70-30 ratio, racially, for the past
two years. Secondly, last year we saw one of the biggest disruptions our system
has ever seen at North Forsyth High School where there was open rioting
and the school had to be put under police control. Third, if quality education
is guaged by money spent and equipment in use in schools, the previously all
black schools have enjoyed a material advantage because of such Federal pro-
grams as Titles and Model Cities. Teachers who were assigned to predominately
black schools from predominately white schools were amazed at:

(1) The relative newness of the schools, and
(2) The amount of money being spent to equip these schools.

Rev. Hesburgh's report states that elassroom facilities are being better used
this year and that mobil units have been' reduced from 113 to 34. Our informa-
tion shows that 78 mobil units are still being usei this year.

Rev. Hesburgh states that while parents oppose the plan. students seem to be
accepting desegregation without significant difficulties. This point is moot,
because young people normally accept most changes more readily than older
people do. Young people accept the use of drugs more readily than older people
do.

Of the five cities on which this commission reported Winston-Salem, Char-
lotte. Tampa, Pasadena, and Pontiac. they state they had personal interviews
in four cities but based their Winston-Salem report on statistical data and
documents provided by the school beard, and teledhone interviews. I would like
to ask your indulgence to subpoena this statistical data and documents by the
school board so the public may know the source of this information or if Rev.
Hesburgh's report is actually based on any statistics or documents.

I think Rev. Hesburgh's figure of 500-600 students leaving public school to
go to private school is a very conservative one. School enrollment is 48,000 as
compared to a projected 52,000 for the 1971-72 school year.

In short, Mr. Celler, Rev. Hesburgh's statement is indicative of the basis of
this entire problem. That is, we have someone in South Bend, Indiana, telling
the Congress of the United States what is good for Winston-Salem, North
Carolina.

THE LEAGUE OF WOMEN VOTERS OF THE UNITED STATES,
Washington, D.C., March 30, 1972.

Hon. EMANUEL (-ELLER.
Chairman, House Committee on the 'Judiciary,
Rayburn House Office Building,
Washington, D.C.

DEAR Ms. Cum: We understand that President Nixon's busing moratorium
legislation, HR 13916. will be heard before House Judiciary Subcommittee *5
in conjunction with anti-busing constitutional amendments on which the League
of Women Voters has already testified.

You and the members of the subcommittee are well aware of the League's
opposition to legislation of this type whether constitutional or statutory. This
letter, therefore, serves to reaffirm our position, to place our members on record
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as opposing HR 13916, and to spare you from hearing the same arguments over
again in oral testimony. For reference to the -easons for our opposition, your
hearing record for March 2, the day I testified, should be more than adequate.

Thank you again for your consistent courtesy and consideration. It is too bad
that every citizen cannot have the opportunity to appear before youI alwaysenjoy it.

Sincerely,
Mrs. BRUCE B. BENSON,

President.
Chairman CELLER. We will now be in recess until Wednesday,

April 19.
(Whereupon at 1:05 p.m. the hearing recessed to reconvene at 10 a.m.

Wednesday, April 19,1972.)

O
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SCHOOL BUSING

WEDNESDAY, APRIL 26, 1972

HOUSE OF REPRESENTATIVES,

SUBCOMMITTEE No. 5 OF THE
COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met at 10 a.m., pursuant to recess, in room 2141,Rayburn House Office Building, Hon. Emanuel Celler (chairman ofthe committee), presiding.
Present : Representatives Celler, McCulloch, Poff, Hutchinson, andMcClory.
Staff members present: Benjamin Zelenko, general counsel; Herbert

E. Hoffman, counsel ; and Franklin G. Polk, associate counsel.
Chairman CELLER. The subcommittee will come to order.
The Chair wishes to make a brief statement.
I have a letter dated April 24 signed by 89 attorneys all of whom

work in the field of civil rights. I understand they are members of the
Civil Rights Division of the Department of Justice. ThP. letter urgesthe Congress to reject any proposal which would limit the power of
Federal courts to remedy, through busing, the unconstiti tional segre-
gation of public school children.'

I will make this letter and the signatures appended thereto a part ofthe record.
(The letter follows :)

April 24,1972.
Hon. MIKE MANSFIELD,
Majority Leader, U.S. Senate,
Hon. }Icon Scan,
Minority Leader, U.S. Senate,
Hon. HALE Bows,
Majority Leader, U.S. House of Representatives,
Hon. GERALD FORD,
Minority Leader, U.S. House of Representatives,
Hon. JAMES EASTLAND,
Chairman, Senate Judiciary Committee,
Hon. CLAIBORNE PELL,
Chairman, Senate Education Subcommittee,
Hon. WALTER MONDALE,
Chairman, Senate Select Committee on Equal EducationOpportunity,
Hon. EMANUEL CELLER,
Chairman, House Judiciary Committee,
Hon. CARL PERKINS,
Chairman, House Education and Labor Committee,
U.S. Congress,
Washington, D.C.

DEAR &as : As attorneys working in the field of civil rights, we wish to urge
the Congress to reject any proposal which would limit the power of federal courtsto remedy, hrough busing, the unconstitutional segregation of public schoolchildren.
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We believe that the enactment of any such legislation would raise serious
Constitution questions and would be inconsistent with our national commitment
to racial equality.

Respectfully,
ROBERT A. FPER

(and 88 others).

Chairman CELLER. Our first witnesses this morning are Mr. William
E. Poe, chairman, Charlotte-Mecklenburg Board of Education, and
Mrs. Julia Watson Maulden, member, Charlotte-Mecklenburg School
Board, Davidson, N.C.

STATEMENT OF WILLIAM E. POE, CHAIRMAN, CHARLOTTE-
MECKLENBURG BOARD OF EDUCATION

Mr. POE. Mr. Chairman and members of the subcommittee, I am
William E. Poe, chairman of the Charlotte-Mecklenburg Board of
Education, and I am most appreciative of the opportunity to appear
before you as the designated representative of a majority of 'tut' board
who feel very strongly that some of the insights we have gained while
operating our schools under the full impact of the Swann decision
ought to be helpful to you and to the people at large in attempting to
fashion new constitutional or statutory law to help relieve one of our
country's most urgent and vexing problems.

Charlotte-Mecklenburg is a consolidated countywide school district
with about 80,000 pupils, 104 schools, and a number of special educa-
tion programs. The county is largely urban, with the city of Charlotte
at its center, and it is a prosperous, progressive and growing commu-
nity. About 30 percent of our student. population today is black, and
just as is the case in a great many other urban centers in this country,
black people in the last decade or so have moved into older residential
sections of the city and into adjacent new housing and housing proj-
ects. Today, 95 percent of the black students reside in the north-
western innercity quadrant of Charlotte or the fringes thereof. That
statistic alone, should point out for you the major problem of school
desegregation in our city.

Let me say at this point that I am extremely proud of the way in
which the people in Charlotte-Mecklenburg have conducted themselves
over the past 3 years especially as our children became the most bused
and the most racially balanced of any students in any school system I
know about anywhere. Like the famed "Hornets' Nest" of Revolu-
tionary War days, we fussed ferociously and stung where we could, we
fought a long and discouraging battle, but we don't believe yet we will
lose the war; we obeyed the law, and we will keep on doing that even
if we don't like it at times, but most of all, we want you to know who
we are and what. we areand we want to be dead sure that school chil-
dren in Charlotte-Mecklenburg not only have a good education, but
that they have the same rights, the same privileges and the same re-
sponsibilities that students in public schools have in all other cities
and counties spread throughout America.

It would seem to me that what is needed at this particular time in
our history is a clearly discernibi" national policy that describes the
extent, and the limits of our official governmental commitment. to public
school desegregation. Someone has said that the schools "have been
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placed at the cutting edge of social reform" and for that matter so
have boards of education in almost every city in this land of ours.
Because school boards have the unique capacity to assign pupils to
almost any facility in the school district and to compel them by force
of law to attend, sonic judges have been quick to seize this handle
which they found missing when they sought to integrate swimming
pools, parks, golf courses, and housing in particular, and while some-
times in issuing their decrees, the courts have mentioned education,
it has usually followed as an afterthought to shore up the weaknesses
in the rationale of a decision primarily intended to bring about
integration.

In some strange way, we have through a succesion of court decrees
moved from the mandate of the 1954 Brown decision requiring equal
educational opportunity for children of all racesa premise on which
we can all agree to integration by the, number or by percentages
which some courts have seized upon as a simplistic solution to deseg-
regation of the schools no matter what the effect might be on educa-
tional opportunity of the children affected by their orders.

The professional educators themselves have floundered miserably
because as some of them will admit, it had never occurred to them in
the fist place that children had to be mixed, grouped, clustered, satel-
lited and cross-bussed in ra,ci,1 proportions in order to be taught how
to read and to write and to master certain other basic skills. Some
people, newspaper columnists in particular, delight in saying that
those who oppose the oxtreme court orders which have been entered
in various places are simply reacting emotionally, and they imply very
strongly that all intelligence and reason is on the side of those who
would promote racial balance in the schools as the law of the land.

Admittedly, we have all learned a lot about the advantages which
can accrue to our society when people of all races can move freely
without official restraint of any sort. And maybe the public schools
were as good a place as any for our young citize.is to begin learning
that. lesson. But when official restraints are used against people pre-
viously unrestrained in order to carry out a policy formulated in the
mind of a U.S. district, judge equipped with extremely broad dis-
cretionary powers, freedom is again in dangerand this time the
ireedom is that of even more people than before.

So, then; why not. have a clearly stated national policy to which
politicians and just ordinary people can address themselves and one
that does truly reflect a goal upon which most, of us can willingly
and cheerfully agree.

In essence, the policy would be a restatement of the national commit-
ment to racial justice and equal educational opportunity in particular,
but it would at the same time recognize levels of practicality ranging
from rural conditions where desegregated neighborhooi or community
schools are clearly possible to urban ghetto conditions where de-
segregation might have to be given low priority behind stepped-up
spending and concentration of educational resources he predominantly
black areas. This policy would recognize forthrightly the fact that
the social. economic, and humanitarian implications of integration are
a part of the reason for the desegregation of the schools, but it vamid
also highlight the face that the primary objective of deocg, egation is
educationalthe conviction that equal educational opportunity is best

30-449 0 - 72 2 (Pt. 3)
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achieved by providing quality education for all children in the dif-
ferent settings in which they must live in our society.

The absence of such a national policy has permitted politicians in
other sections of the country to become pious spokesmen against racial
injustice in the South while seemingly ignoring rather obvious prob-
lems in their own backyards.

As a close observer of this scene for 8 years now, I can't help but
feel very strongly that the educators, school board members, and
elected public officials at all levels of government have been guilty of
almost a total default to the courts who have attempted a task they
were not equipped for and have ventured into areas where wiser men
would not have gone. It is not surprising that the results have been
bizarre indeed.

In Charlotte-Mecklenburg today, for example, it is unconstitutional
to operate a school v ith a majority black student body, and our board
is under a continuing order to police the racial composition of the
student body in each school to see that none turns predominantly black.
We thought the clear language of the Supreme Court in the Swann
case indicated that even an all-black school was constitutionally per-
missible and that our district judge had simply misread the opinion,
but, even so, the Fourth Circuit Court of Appeals summarily dismissed
our appeal in a per curiam opinion.

In Mobile, Ala. todayand you will remember that the Mobile case
was decided by the Suprerne Court simultaneously with the Swarm
caseit is constitutionally permissible to operate 11 all-black schools
and other schools that are predominantly black. Mobile is a city very
much like Charlotte in a lot of respects, and yet the same constitution
under which both cities exist means one thing in Charlotte and some-
thing quite different in Mobile.

In Atlanta, Ga., a city with which Charlotte competes in a number
of important ways, it is apparently constitutional to maintain dozens
of predominantly black schools and only a handful of predominantly
white neighborhood schools; and the whole. world knows the story
of elected representatives here in this city and many other officials and
employees of our government who have taken their children out of the
District of Columbia schools and sent. them to the suburban sanctu-
aries, thereby depriving thousands of black children in this city of a
constitutional education.

Chairman CELLF.R. It is common practice where courts of appeals
have differed for the cases to have gone to the Supreme Court for
reconciliation.

Mr. Pot. The language of the Supreme Court, and the Chief Justice
tried to elaborate on this and tried to make it perfectly clear that an all-
black school is permissible under the Constitution but the judge in
Charlotte has not accepted that interpretation.

To return to my statement, we are told to get rid of the vestiges of the
old dual school system and to operate only a unitary school system.
No one knows yet what a unitary school system is or what it does for
education. Our district, judge, when asked, said lie couldn't define a
unitary school system, but he was sure he would know one when he
saw it.

My point isand I hope it is very clearthat we have long since
departed from the Constitution on this issue, and we have permitted
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district court judges around this Nation to fashion their own version
of the Constitution and to proclaim it as the law of the land just as
surely as if the Constitutional Convention itself had debated the prob-
lems of racial integration in the schools of Charlotte, Pontiac, Rich-
mond, and Mobile.

The appellate courts, including the Supreme Court, have used the
convenient dodge of not interfering with the exercise of the broad
equity powers of the district judges so long as there is no apparent
abuse of discretion shown by the record. And from where I sit as a law-
yer and as a school board member in Charlotte, N.C., there is no remedy
except that dictated by the whims of a district judge who many months
ago dropped the role of impai.ial arbiter and became the leading advo-
cate of a philosophical viewpoint which he proclaimed to be that
embedded within the Constitution itself. Not only did his philosophy
prevail, but he managed to find the facts to fit it, whether the evidence
Justified it or not.

Charlotte-Mecklenburg busing statistics have been misquoted so fre-
quently that we have trouble getting the correct ones into print any-
more. In our countywide system with many rural schools, we trans-
ported about 23,000 pupils to school each day before the cross-busing
plan to achieve racial balance was ordered into effect in 1970. At that
time, the vast majority of our schools were integrated.

Today, our system transports or buses about. twice that many
pupils or almost 46.000 each day, more than half of our entire school
enrollment. To accomplish this mammoth undertaking we have pressed
into service 168 old buses retired because of agearound 15 yearsby
other school systems in North Carolina, and, in addition, we have used
every available commercially operated bus in the county. Now we am
under tremendous financial pressure to replace these wornout buses,
and no money is available at either the State or Federal levels of gov-
ernment for this purpose. Recently, our county commissioners have
grudgingly released enough funds to be spent. In 2 fiscal years to buy
84 new schoolbuses half enough to replace the antiques now in service.

Bus routes are frequently over 15 miles long transporting elemen-
tary school students from one side of the city to the other to provide a
ratio of about 2-to-1 to black in paired schools for grades 1 through 6.

In San Francisco last week at the National School Boards Conven-
tion, I heard Mr. Clarence Mitchell, director of the Washington Bu-
reau of the NAACP saying to a large audience, quite authoritatively
that in Charlotte, N.C., the bus routes were much shorter than they
used to be and that before Judge McMillan's order we were transport-
ing 4 and 5-year-old children as much as 35 miles one way to school. I
submit to you this is simply not true. Bus routes have been increased
and they have been lengthened in many, many cases.

The pacts are that we do not even have a regular kindergarten pro-
gram in our system or, indeed, in our State, but we do have three child
development centers serving about 800 children and located in stra-
tegic spots around the county. Incidentally, this is a federally funded
program.

A. very few number of children whose parents enrolled them in one
of these centers were being transported, and are still being transported,
a long distance to school, :Jut that was hardly busing to maintain segre-
gation nor, indeed, is it now forced busing for racial balance, and Mr.
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Mitchell should have known it. A visit to Charlotte on any school-
day would quickly convince

in
that there are hundreds of school-

buses crisscrossing our city n heavy traffic carrying black children
from the northwestern sector of the city across town and well out into
the county and carrying white children from almost the whole county
into the northwestern quadrant of our city.

In 1968-69, our school system had 82,200 students enrolled, and we
were growing at a rate better than 2,000 pupils per year. Our 1971-72
enrollment is now less than 80,000 pupils at a time when we had antic-
ipated that it might exceed 88,000. Charlotte-Mecklenburg is a
rapidly growing metropolitan area, and we know of no reason other
than resistance to cross-busing which would cause the dramatic decline
in school enrollment.

Significantly, in 1965-66, when we voluntarily closed the dual black
schools and sent these pupils to the nearest neighborhood schools we
saw no decline in school enrollment.

Today, private schols, some of them very elaborate in terms of
facilities, have flourished and are still flourishing in our county, Thus
far, we see no evidence of a return from these schools to the public
school system on anything -other than an occasional basis.

Mr. McCurLocu. MP*" I interrupt to ask what is the school popula-
tion in the districts you are talking about?

Mr. PoE. The school population is 80,000.
Mr. McCur.hocn. Whet was it at the other time you spoke of?
Mr. POE. In 1968. t 82,000 and we have been growing at about

2,000 per year.
Mr. McCuukcit. What. did you say it is now ?
Mr. PoE. 80,000. We have suffered a decrease in enrollments at a time

when everything else is increasing.
Mr. McCumocit. Do you have any direct reason for that change

in figures? I know you have left an implication, but sometimes I
like to have things definitely spelled out for me.

Mr. PoE. The reason for the decrease?
Mr. McCou,ocu. Yes.
Mr. PoE. The only reason I can come up with is the cross-busing.
Mr. McCum,ocit. What is happening to those students?
Mr. PoE. They are going to private schools, to adjacent counties, and

some are even moving out of the county.
Mr. McCuLtocit. But people have been sending their children to

private schools and have been moving out of the cities for a long, long
time.

Mr. POE. Yes, sir.
Let me speak quite candidly about some of the reasons why we have

had to struggle so hard in our sehool system and why some of our
people have 'simply abandoned the public schools:

1. Busing Across a large metropolitan area such as Charlotte-Meck-
lenburg is a very expensive and very cumbersome operation. Doubling
the size of the largest schoolbus fleet in the State of North Carolina
overnight with no additional funds to pay the bill has been a terribly
hard task. So far as we can tell, no legislative body anywhere wants to
pay for a bus fleet to provide racial balance -type busing, and, there-
fore, busing today is unquestionably siphoning off revenue needed for
improyrements in our educational programs.
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2. The irregular opening and closing schedules of schools neces-
sitated by the inadequate number of buses have caused problems and
many inconveniences for students and parents alike. Three of our
largest high bchools have for 2 years now started their school day at
7:30 a.m., with students leaving home well before daylight during
the winter months.

3. Students assigned to attend schools located a considerable distance
from their homes have sufferer problems not only of inconvenience but
also of orientation and adjustment, and have often withheld their
loyalty and allegiance to t1.2se schools, adding considerably to the
in-school discipline problem.

4. Serious disruptions have occurred in a number of our high
schools, resulting in the imposition of rigid codes of student behavior
and the monitoring of halls and restrooms by the teachers and staff.

5. -Many difficulties have arisen with respect to student organiza-
tions and sports activities; transportation across town for student
athletes and other students participating in afterschool extracurric-
ular activities is frequently not available. Most student organiza-
tions have sustained a dramatic decrease in their membership and
their activities.

6. Providing a means of racial representation in student organiza-
tions, class and student body offices, and other activities has created
some very delicate and fundamental problems. The whole concept of
guaranteed representation is difficult for people to understand and
even more difficult for them to accept willingly.

7. Redrawing school districts to assure a racially mixed school
population has nearly always brought severe overcrowding problems
that cannot be easily remedied. It seems obvious that a massive re-
building program is going to be necessary to accommodate the de-
mands of a racially balanced school system.

8. Dealing with new and recurring student problems has required
significant staff development programs for teachers who were simply
not equipped either by training or experience to deal with the new
kinds of demands being placed upon them today.

9. Constant complaints come from some areas of the county where
people contend that their busing burden is greater than in other parts
of the county. Indeed, anybody who has thought about it at all would
know that unless each student is bused away from home, there has to
be an assignment policy which is inherently discriminatory in favor
of some students and against others. No one wants any more of the
busing burden than anyone else, and everyone is quick to find out what
his neighbor's burden really is.

10. Busing, as a primary tool for desegregation, has not been gen-
erally accepted by school patrons because they know that this tech-
nique has not been applied universally throughout the country.

On the other hand, there have been some positive effects which can
be attributed to the radical revision of our school system and which
I think you ought to know about :

1. The problems that have arisen in the academic area are being
dealt with through the use of various instructional techniques such
as team teaching, clustered teaching, curriculum revision, and some
individualized instruction where the personnel is available.

2. Students have been able to associate more frequently with class-
mates who come from different ethnic backgrounds and cultural
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patterns, and thus have gained a better understanding of each other.
In many instances though, it slymild be said that acute awareness of
racial differences has resulted from tni.. nwr.qure.

3. Those families who have stuck with the public schools seem to
have shown increased interest in them, as evidenced by large numbers
of volunteers who have helped in various waysas teacher aides, as
hall monitors, as additional office help, as health-room aides, as tutors,
and in many other capacities. About 4,000 volunteers now work in our
school system.

4. There has been an increased awareness of the needs of some of
our schools, and greater efforts are being made to achieve equal edu-
cational opportunities all over our system.

5. The professional staff has sought to respond in new ane different
ways to the challenge of meeting the needs of youngsters from di-
vergent

i
backgrounds. Significant progress has been made, for ex-

ample, n the area of curriculum revision, and some new courses of
study have been installed in almost all of our schools.

6. The housing problem has been brought more clearly into focus,
although few significant changes have been noted in this area thus
far. Our county has debated publicly over several months now the
question of location of public housing units and the size of these units,
in large part because of the impact which these housing developments
have had on our schools and the busing problems which they have
created.

In a very real sense, though, we have now reached an educational
as well as a functional stalemate or impasse in our school system. We
are not yet sure who is really in charge, or where, in fact, we are
headed next year and the year after that. We cannot really challenge
our citizens by asking them to put up more money to buy new buses
when they are not at all convinced that cross-busing really improves
our educational program.

We find it difficult to plan a new bond referendum for school build-
ings and other capital improvements when we are not A eally sure which
students will be enrolled in what schools several years hence.

Where are the real priorities for education today, and what do we,
as a board of education, lead our people to support, in order to build
a better future for all of us? Yes, I know the answer is quality educa-
tion for everybody, but, frankly, I am confused as to how you reach
that objective, and I believe that most of the country is also at the
moment.

I suppose that, gets us, in a roundabout fashion, to the real issues
which are here before this subcommittee.

1. Do we attempt to amend the Constitution of the United States
to prevent the courts from becoming super school boards compelling
youngsters to ride buses to faraway schools so as to make some given
school district arbitrarily unitary; or

2. Do we rely on the Congress of the United States and the legis-
latures of the various States to adopt policies and standards which
perhaps can be applied equally all °ye,: this Nation if people of good
will honestly seek to implement the stated policy of the Government
to give to every child an equal educational opportunity?

I lay no claim to being a constitutional expert, nor can I predict
what future court decisions might be in this whole area of the law,
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but I firmly believe that Americans everywhere in this land today are
capable of responding to a national policy on school desegregation
that rests solidly on the premise of equal educational opportunity set
forth in the Brawn decision of 1954, a policy that would move us
away from our present preoccupation with court decrees which require
counting racial noses in almost every school and every classroom.

I fins fict..1 in the moratorium bill offered by the PreSident that
appeals to me in that I believe very firmly that all of us, Federal
judges included, need some time to ponder what we have done thus
far in the name of guaranteeing constitutional rights to minority
schoolchildren. Can we let our frustrations over lack of deliberate speed
in some areas overwhelm us to the point that we now in dramatic
fashion overreact and permit discrimination and injustice to work
in the opposite direction? It is still not too late to debate the real
issues in the legislative halls rather than in the courtrooms, and the
people whom you represent still need a chance to have their say in a
way that they can make it count. Frankly, my friends are tired of
writing to Supreme Court Justices who may not read and certainly
don't answer. They hal much rather write to Congressmen who
usually answer.

I think the President, is also right in asking you to legislate th,A
the use of busing as a desegregation techr cque shall be severely limited
and, in fact, applied only in rather excc-ftioral cases. Not even the
most ardent busing advocate would contend the black ghettos of
New York City and Chicago could be eff ly integrated by cross-
busing hence, another remedy or other remedies must be used to
achieve equal educational opportunitiec for the thousands of children
who live in these areas.

Are we ready to admit here and now that there is no educational
answer for these children, and that they are doomed to a life of ine-
quality from here on? If so, then more drastic remedies than even
those devised by some of the courts neal to be quickly explored. Those
who would condemn compensatory education as the white man's cop-
out need to give this issue another and a much harder look.

Thus far, the non-Southerner, including Federal fudges, has ration-
alized the big-city ghetto problem by saying thal it all happened
by chance or circumstance and not by operation of law. And al-
though the impact on children rea school age today is precisely
the same, whether the segregation be :di Chicago, New York, or Char-
lotte, we have indulged in the foolishness that one is constitutionally
permissible and the other is not. The problem is the same whe+ller
the concentration of black citizens be in Charlotte or in Harlem,
or even in the District of Columbia.

There are then good, sound reasons to establish a clear, rational,
and uniform standard for determining the extent to which a local
educational agency is required to reassign and transport its students
in discharging its oblige,' ion under the 14th amendment * * * to de-
segregate it; schools" as the moratorium bill states.

As one citizen, I can assure you that my respect for standards
adopted in this fashion shall greatly ex, recd that which I hold for
decrees handed down by single district judges exercising undefined
equity powers.

I must confess woe major area of concern for -vhat I think is a
legitimate quest for a legislative answer to this whole problem, rid



1300

that concern is the remarkable propensity the Supreme Court has
shown to circumvent or ignore almost any expression of Congress
which it deems to offen I the Constitution in the area of school
desegregation.

I could hope that once Congress has spoken thoroughly and com-
pletely on this subject and has arrived at the clearly disce-nible na-
tional policy about which I earlier spoke, the Supreme Court and all
other Federal courts would voluntarily retire from the public school
arena except to prevent what is clearly State action designed to deny
equal educational opportunity to any child. This may be a forlorn
hope, but I am convinced that it looks in the direction that we must
go in one way or another; that is, our educational concerns must out-
weigh our racial integration concerns.

On the other hand, I would not cast aside at this point the alterna-
tive of a constitutional amendment, although I am sure it is a much
more tedious process and one that is subject to a great many pitfalls.
If the Congress refuses to act and to act promptly to estallish some
national standards on school desegregation and assuming a.loption of
those standards, if the courts are not willing to give them a" r Ivor-
tunity to work, then I am convinced that the people in this 0-Juntry
need to have, and are going to have, a direct voice in attempting to
erase some of the law that the courts 1p.ve written into the Constitu-
tion on this subject. My attitude on this point borders on desperation,
for I am so convinced that some of the Federal judiciary, if left un-
bridled, are capable of destroying public support for our schools in
some of orr great metropolitan centers, that I am willing, as a last
resort, to risk the dangers which may lurk in a constitutional amend-
ment rather than to leave public education at the discretion of men
like those who sit on the Federal bench in Richmond, Detroit, and in
Charlotte.

As Justice Brandeis once put "Experience should teach us to be
most on our guard to protect liberty when the Government . purposes
are beneficient * *. The greatest clangers to liberty lurk in insid-
ious encroachment by nen of zeal, well meaning, but without
tderstanding."

The strongest reason I have for favoring a constitutional amend-
ment is to prevent, the judiciary from venturing any further into the
business of running the public schools. indeed, I want to get them out
of the schools as quickly as possible befc,i 3 it Is too late.

Our school system is in a very crucial and decisive time. Public inter-
est, both positive and negative, has never been so high, nor, unfor-
tunately, has commurity anxiety over the school system.

In essence, the seal issue is that of raising the level of public con-
fidence in the ability of our schools to provide quality education in
today's environment, not just for white children, but for everybody's
child. We have abolished our dual school system for black children,
and we have desegregated our faculty, staff, and students. We now
want to get on with the business of education freed of the arbitrary
restraints which cause us to devote so much of our energies and time
to the logistics of integration by ratio.

We think it is time to quit applying names and labels to people who
have different opinions and different points of view about the highly
controversial issues that have swirled around the public schools. We
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think it is time for the national commitment to desegregation of our
schools to take its rightful place alongside the national commitment
to desegregation of housing, for example.

We think it is time for representative government at its finest to
work through some difficult problems, and we think it is high time for
district court judges to remove themselves from the school boards a!
over this country.

In our judgment, the education of our children is the most important
task which we face. School desegregation and good education are not
mutually exclusive. The success of

desegregation
to a very large degree rests

with the people who live in our school district guided by standards and
principles which are applicable the country over.

The Charlotte-Mecklenburg community has a history of providing
good schoolswe think the best in the State of North Carolina. Given
the opportunity to again concentrate our energies, our resources and
our talents upon educational programs and techniques we believe that
we can provide for all of our citizens that equally of educational op-
portunity which frees individuals from the burdens and hand' ?aps
imposed by varied circumstances, backgrounds and environmental
differences.

We feel great moral support for school desegregation among our
people. The resentment only comes as a reaction to arbitrary court
decrees which seemingly have singled us out as beimg different from
all the rest of the country. We know there is a tremei.dous challenge
ahead for all of us in public education. Our hearts and our minds are
geared to proceed in a positive way to meet the needs of every child
who comes into our schools. We ask you to help us realize this objec-
tive at the earliest possible tilw.

Chairman CELLER. Thank you very much, Mr. Poe.
Our next witness is Mrs. Julia Watson Maulden, member, Charlotte-

Mecklenburg School Board, Davidson, N.C.

STATEMENT OF MRS. JULIA WATSON MAULDEN, MEMBER,
CHAP LOTTE-MECKLENBURG SCHOOL BOARD, DAVIDSON, N.C.

Mrs. MAULDEN. I have placed in your hands a document which is in
essence two documents. When I wrote in early March requesting to ap-
pear, the President had not yet spoken, so you will find on page 16 an
abrupt change of style which says: "An affirmative report from the
Charlotte-Mecklenburg School Board member who has been through
it all."

You asked me to speak to House Joint Resolution 620 and H.R.
13916. I am going to ask if you will follow through with me as I try to
excerpt from these pages the things that I want to bring to your atten-
tion. I am ti usting that you are going to read this entire statement in
private.

Chairman CELLER. We will accept the complete statement for the
record.

(The statement follows :)

STATEMENT Or MRS. JULIA WATSON MAULDEN, MEMBEI., CHARLOTTE- MECKLENBURO
SCHOOL BOARD

As a citizen of the United States, and more vecifleally, as an elected local
government official, I am unalterably opposed _lie passage of H.J. Res. 620 to
amend the Constitution. If approved, and if interpreted to mean that the power
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of pupil assignment hitherto vested in local Boards of Education is removed,
there is no question that the giant strides made (toward equal education of
all students) in the last seven or eight years will be negated in the South and
Southeast.

I have come to plead with you to recognize that desegregation, already so far
advanced in southern school districts, must not be retrograded nor deprived of
the tools with which to continue desegregation simply because the North and
East are facing squarely what we have known all along, namely, that the results
of de jure and de facto are one and the s.amf : pitifully inadequate schooling for
minority children.

The South has made these advances under duress, specifically, in the case I
know best, (Charlotte-Mecklenburg) under a series of court orders beginning in
1965. Painfully, haltingly, expensively, but none the less surely we have dismantled
a dual school system and achieved a totally integrated system of education for
our young. The Board majority has resisted every step of the way, a large seg-
ment of the community has resisted, and we have lost several thousand students
to private schools. Nevertheless, the plus factors outweigh the minus. Given
time, financial support, and experience in human relations we will realize the
goals of equal and excellent education for all the children in our district.

To thousands of professional educators and board members who have by
"blood, toil, tears. and sweat" achieved total or near total desegregation of
southeastern school systems, it is unthinkable that the President and the Con-
gress would favor a Constitutional amendment that would undo our progress.
However blandly the proposal may read, its sole intent is to outlaw all those
devices surrounding pupil assignment which have made it possible for us to
dismantle dual school systems : closing schools, rezoning geographic areas, pair-
ing. clustering, satelliteing, and bussing.

The assignment of pupils to elementary, middle schools, and secondary schools,
coupled with the decisions as to the course of study, extra-curricular activities,
and the employment of staff lie at the very core of local responsibility for educa-
tion. To remove from Boards of Education the assignment of pupils according
to whatever criteria is a serious matter. The proposed amendment does just
that.

Justice Burger wrote in commenting upon a North Carolina statue hurriedly
enacted in 1969 in the hope of forestalling the use of transportation :

"To forbid, at this stage. all assignments made on the basis of race would
deprive schol authorities of the one tool absolutely essential to fulfillment of
their constitutional obligation to eliminate dual school systems.'

If Boards needed the right to use pupil assignment and school bussing to
bring about desegregation in the firk.t stages. they most assuredly need the right
to continue using all available tools to maintain desegregation.

No constitutional amendment, please, gentlemen.

A NATIONAL DESEGREGATION STANDARD IS NOT WARRANTED

Likewise, in speaking of H.R. 13916, I am opposed to the imposition of a mora-
torium on new and additiona:, student transportation ; and quite specifically to
the language of the Section 2(a ), (2) (3).

As a school board member who has experienced six years of difficult deci-
sion-making, I can conceive of no greater folly than trying to establish a
"uniform standard for determining the extent to which a local educational
agency is required to reassign and transport its students in discharging its
obligation under the 14th amendmel t to the United States Constitution to de-
segregate its schools."

Each school district, like each individual, has a different set of variahles with
which to work. GeograhY, traffic patterns, population qomfx)sition, population
density, tax base, method:. for financing, social patterns,all these and dozens
of other factors impinge upon the process of creating a unitary school system
within a district.

Who is to decide, at a national level, what constitutes "substantial hardship"?
Is it the distance traveled? At last week's National School Board Associaticn
we /earned of high school students in Arizona who travel 80 miles each way
to zet to school ! How far is too far? My last two children rode a bus 20 miles
per day, in a ride that had nothing to do with desegregation. Is 20 miles too great
a distance? Thousands of us have never thought so. Is a 20 mile ride for trans-
portation different from a 20 mile ride for "bussing to achieve desegregation"?
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How young is too young, when purportedly the health of a child is endang-
ered? In my small town of Davidson, on the periphery of Mecklenburg county,
the school syt,tein operates with Title I funds a kindergarten (Child Develop-
ment Center) for five year old children of low-income parents. All but a hand-
ful of the 125 youngsters ride busses, many for a distance of 40 miles per day..
For the first child to be picked up on a route, the distance and time may be as
much as 72 miles, and three hours daily.

Is five years too young to be "bussed"? Is one hour (the average time), twice
a day, too long? Is 40 miles too far? Not in the eyes of parents who are desper-
ately eager to have their youngsters participate in our program. Mothers weep
when they find their children are ineligible because Father makes more than
a poverty wage. A number of parents from 20-mile-distant Derita wrote Con-
gressman Jonas in high dudgeon that their children were denied the privilege
of participation by virtue of a decent income level in the family. They covet the
opportunity for their children to ride 40 miles a day in order to benefit from
the education at the end of the ride.

It has become increasingly clear, as city families fought for and won from
the North Carolina State Legislature in 1969 the same transportation privileges
accorded to rural children, that the bus ride a parent wants a his child to take
is "needed transportation", whereas the bus ride lie has been assigned to take
for desegregating is an unspeakable evil called "bussing". The former is a serv-ice, the latter is a substantial hardship? Truly, as Paul the Apostle observed
so long ago, "Nothing is either good or evil but thinking makes it so."

Bishop Richard Emrich, of the Episcopal of Michigan, has effectively
encapsulated the base of bussing as we face the real issue behind it:

"The real enemy in our midst is not the person who is '!oror against busing
that is super: Mal thought that divides: the real enemy is the historical predica-
ment in Neat we are all caught together, and which, if we cannot solve it, will
continue '13 destroy the happiness, strength, and unity of America. What is thisproblem?

"It is the fact . . that we are becoming a radically divided country, that two
societies, one black and the other white, are developing side by side. . . .

"This predicament creates (as di ision always does) anger and unhappiness
Within America, and weakens us as we face the outside world. It is the greatest
single tragedy and problem of all American history ; and when we think of the
anger on both sides, the acts of violence on both sides, the racial division in
the armed services, the groups that arm against each other, the extremists on
both sides, we Um that, given the right circumstances, this division could bringdown in ruins our free institutions.. . .

"Bussing is simply one small, perhaps inadequate attempt to deal with this
vast and growing problem and to move this courrfry toward unity. For the sakeof unity, and against the backgroand of our residential separation, the schools
are being asked to bring us together. And the controversy, anger, fear, and divi-
sion around busing reveal the deep sicknei a, for when race is removed from the
scene, no one grows angry about bussing. With 50% of our students in America
climbing onto busses every day, bussing is as American as apple pie. . . ."Bussing is expensive, time-consuming, inconvenient, and, taken by itself,rather silly. All of us like the idea of a neighborhood school; and if a child can
walk d few blocks to school, there is something absurd about busing him tenmiles to another school. . . .

"But if there are immediate arguments against bussing, surely there must beone big, central, overarching reason for it kll of us must ask ourselves
this question:, If we are opposed to bussing, what are we going to put in itsplace? What are we going to do about this problem that grows and grows and
will not go away? How are we going to unify this nation?

"If we decide this bussing issue in such a way that America takes another step
toward unity, we will have moved to stop the maturing of the contradiction. Ifwe do nothing. or talk and act in such a way that the division is increased, then.ye must in the long run take the consequences."

LEGISLATION DIRECTED AGAINST RACIAL BALANCE NOT WISE

Though racial Priance is not attacked per se, in H.R. 13910, it is precisely
"bussing to achieve; racial balance" which the bill attacks. The Supreme Courtdecision as Mr. Poe has pointed out to you, which declared bussing to be a valid
tool in apholding the Swann decision of the District Court, made it clear that
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neither Court required racial balance in every school in a district in order to
comply with constitutional requirements.

Though the Court (19es not require a balance. the Board has found that the
community itself demands that everyone be treated alike. Desegregation, like the
military draft and the income tax. is unpopular, to be borne only if everyone is
subject to its demands. The feeder plan adopted under court order by the Char-
lotte-Mecklenburg Board of Education recognizes that while exact ratios need
not be me intained, every school of the 10a is desegregated to some degree (7%
to 49%)

In the fall of 1971, white parents in the northwest sector of Mecklenburg
County, calling themselves Citizens United for Fairness, joined the NAACP suit
against the Board in an effort to force the Board to change the Feeder Plan
approved by the Court, charging :hat the Board had discriminated against them
and favored the affluent suutneastern portion of the city, placing an unfair
"burden" on their children. The burden consisted of this : that their children
were paired in formerly white elementary schools with children ill formerly
black elementary schools, grades 1-4 in one school. grades 5-6 in the other. Many
of the southeast elementary schools retained their 1-6 grades. receiving black
youngsters into their schools but exporting none of their own. In addition. these
same northwest youngsters were assigned to two formerly all-Negro junior
high schools, and one formerly all-Negro senior high, furnishing the white popu-
lation for these schools from geographic areas close by. The parents did not claim
that the schools themselves were inferior, but that they (the parents and chil-
dren) were being unfairly treated in being thus assigned. "Fairness". to them,
would have lain in bussing white students from the more distant affluent schools
over into the northwest sector, said students and parents being made thus to
suffer more equally the "burden' of desegregation.

Not only does the community demand some measure of racial balance, but
consistent thinking demands it. What Solomon can answer the questions:

"Whom shall we leave segregated?"
"Whom shall we desegregate?"
There is no point in replying that freedom of choice will suffice. Thirteen years

after the Brown decision, and two years after the first round of Court action had
resulted in closing seven (7) black schools ill the rural areas of Mecklenburg
(1967), thereby, integrating six (6) elementary schools, the achievement scores
Ina county-wide testing program revealed these illuminating facts :

The twenty-one (21) elementary schools at the bottom of the list of seventy-six
(76) were all Negro.

The seven (7) junior high schools at the bottom of the list of nineteen (19)
were all Negro. or predominately so.

The two (2) (out of eleven) all Negro senior high schools were at the bottom
of the list.

As one perused the findings and regarded achievement scores, the socio-eco-
not is background of each school's student body was clearly revealed. The
"whiter" the students, the more affluent the area, the higher the score::. It is true
that this test revealed more about a child's background than about his intelli-
gence, but it is equally true that opportunities for achievement of personal and
academic success were seen to be severely limited by the accident of birth and
social class.

Behold the results of freedom of choice!
It is imperative that children from low income, low achievement areas, be

exposed to standards and ways of living that raise the level of their aspirations
and their possibilities of achieving these aspirations. If this is racial balance,
so be it !

Those of us who are fairly launched on a tota1l7 integrated system need t,
continue unswervingly toward the graduation of a chr . which began its first
grade together and continued through twelve years together. IV comparing the
dropout rates, the achievement levels, and a multiplicity of data with com-
port") le data of previously segregated groups, and by doing this crlssitently
over a period of years back toward segregation and forward into integration. we
will arrive at some objective evaluation of the process in which we are now
so emotionally engaged.

Surely it is not too much to ask that we be given one generation in which to
overcome the injusts 'es and abuses of several hundred years. Unless you uphold
those court decrees which have compelled us to do by law what we ought volt-
tienaly to ha "e done through moral judgment, we wilt slip balcward toward
separate societies.
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ON REBUILDING GHETTO SCHOOLS

In his speech on March 23, and in legislation since formulated, the President
proposed granting 1% billion dollars to improve ghetto schools as a substitute
for integrating them. Great idea, improving ghetto schools; if they are not
fit for white children they are not fit for black.

But let us not confuse upgrading buildings with upgrading children. The
19-54 Brown decision, plus a sharply rising economy, resulted in an unprecedented
building of new educational facilities for blacks and whites alike throughout the
South. Bond issues were seldom turned down in the 50's and 60's in the South-
east sector of our country, as growth in population and in economic ability swung
upward. Charlotte-Mecklenburg is typical of such growth. In the decade of the
60's we abandoned 20 schools and built or rebuilt 32. There are no ghetto schools
in our county. There are, to be sure, beautiful buildings in unbeautiful neigh-
borhoods. And white parents whose children are matriculating in these fine
buildings have discovered that library facilities. cafeteria equipment. play-
ground fencing, band uniforms, and teaching aids of all kinds are clearly less
abundant than in their former all-white sch.'.ols. But integrated P.T.A.s and
School Committees, with help from students and community groups, are using
their ingenuity to overcome inequities. They are coming increasingly to the
Board itself to make their needs known, a practice little known prior to desegrega-
tion.

What I am urging is that we desegregate and rebuild schools simultaneously.
The process of rebuilding is facilitated when parents from privileged areas real-
ize first-hand the inequities suffered by schools and minority children. Here again
I call on our local experience : one of our inner city elementary schools, long in
need of a chain link fence to provide a safe play area, somehow got the fence
miraculously erected (by P.T.A. effort) within a few months after white chil-
dren arrived. Another, a senior high school, whose black band students had
paraded for twenty years in the same ancient uniforms, was the object of all-out
school and community fund-raising efforts as soon as white know-how and interest
supplemented black interest.

In short, why a moratorium on bringing together black and white citizens in
support of desegregated schools? Separate will never be equal, as the Brown de-
cision so emphatically stated in 1954.,

IN SUMMARY

I am appending to this statement another brief paper prepared in early March
when first I requested an audience with this committee. It lists the successes we
have encountered during our last two years.

I am also appending a teal sheet from the Charlotte Observer, February 24,
1972, which tells simply but eloquently the story of one elementary school. Bil-
lingsville, and how it is succeeding. Multiply this story many times, and you will
know why many of us believe the plusses outweigh the minuses.

Finally, I have requested that you be sent a film, produced by WBT and the
Jefferson Standard Broadcast' Company, DiVid0MDecision: The Se/tools.

This film was prepared by the station whose conservative editorial policies have
urged appeal of court orders at every step of the way. Yet they have produced an
essentially affirmative documentary of the desegregation achievements of the past
two years. I urge you to view it and ponder its me usage as you contemplate action
that would return us to pre-Swann, dual schools.

AN AFFIRMATIVE REPORT FROM CHARLOTTE-MECICLENBURG FROM A BOARD 'MEMBER
WHO WAS PART OF THE DESEMOGATION PROCESS

Success, like beauty, lies in the eye of the beholder ; the poet said first what
the Gestalt psychologist said later ; that we bring the whole of our past experience
to bear In perceiving a new phenomenon. You have heard from those in our dis-
trict whose negative views on "bussing," expressed with varying degrees of
vehemence even prior to the fact, predisposed them inevitably to regard every
manifestation of difficult sledding as evidence that integration achieved by
bussing is a failu re in the ('hariotte- Yecklenburg school system.

It, is fitting tint. , su should hear fro others who view the same scene and draw
different conclusio,.s . . . from thos, whose expectation was and is that we would
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arrive, are arriving, painfully and expensively, to be sure, but nevertheless arriv-
ing, at improved education for all children and youth. Specifically, in the
Charlotte-Mecklenburg experience, the positive gains in human development out-
weigh the negative costs of money, inconvenience, and sporadic exhibitions of

There is no denying that equal education costs more in dollars and cents than
unequal education. Whereas 28,600 students were riding orange busses and city
coaches to their schools in 1969-1970, at an average annual cost of nearly $40.00
per child, the 1970-71 court-ordered Finger Plan, plus a city student transporta
tion enactment by the State legislature, put 11,000 more riders into busses (total,
39,600) ; and in 1971-72 the Board formulated Feeder plan added another 7,500
passengers. Thus, over a two year span, pupil riders increased by 18,600 and costs
increased by $720,000. This is no small sum of money however, when viewed
within the context of the total budget of $67,244,G10 (1970-71 figures), costs are
seen in truer perspective. Seven hundred twenty thousand dollars equals less than
the cost of two days' operation of the schools. Can we evaluate two days' opera-
tional costs against the present and future costs of a racially divided America?

There are those of both races who are crying for community control, a new
facet of the separate but equal dogma. Under this concept, more money Is poured
into the inferior school, whose patrons opt for deciding themselves the what, how,
and by whom their children shall be taught. If the six-year old Coleman Report
was insufficient to demonstrate the fallacy of such claims, I call your attention
to the latest account of the nation's best-known experiment in separate schooling
for minority children. I quote fror an art'cle, "Community Control Revisited"
in the February, 1972 issue of Commentary:

"The district had 580 professional staff members, making a ratio of one pro-
fessional to every eight-to-ten pupils. With such a favorable ratio, with the
numerous paraprofessionals also on staff, with an unusual concentration of
academic ..nd foundation support, with a broad array of innovative materials
and expensive educational 'hardware', the educational program might have been
expected to produce results. Yet there is no evidence that anything was accom-
plished by the Ocean Hill-Brownsville Demonstration District, in terms of
teaching children to read ... On the contrary after all the publicity and conflict,
the bold rhetoric and revolutionary expectations, after all the money spent,
Jobs allocated, new machinery and programs introduced, the children of the
district cannot read as well today as they did five years ago."

But I digress. To return to the Charlotte-Mecklenburg story : it is my under-
standing that the Chairman of our Board of Education has presented to you a
statement which touches on n number of the affirmative results stemming from
our forced desegregation. Some few of these are physical improvements, visible
to the naked eye: the chain-link safety fence surrounding the playground of an
inner-city school, obtained (after years of need) only when the knowledge and
buying power of affluent white parents supplemented the lack of same or the
part of poor black parents ; or the twenty-year-old band unifo. ms replaced by
community and school effort at a formerly all-black high schoo..

Highly visible also are the 400 volunteer adults who are working regularly
on a one-to-one teaching-counseling basis with youngsters in our schools. Not so
easily perceived or measured are the benefits of these child-adult associations.
Who is to measureby what instruments can we measurethe benefits derived
from the interact ma of these thousands of human beings with one another?
Eyes and hearts are opened on both sides of the learning problem. Not black
children alone. but all children a e benefitting. Not to mention the tutors: to
care intensely for the success aad well-being of somebody else's child and
to participate in the building of a positive self-imagethese are incalculably
valuable experiences for the volunteers themselves.

Perhaps the greatest achievement to date is in the area of curriculum improve-
ments. Hard-pressed teachers, priacipalif and supervisors are being forced to
improve instructional techniques In order to maintain their self-respect. if not
in order to survive. Devasating eroblems of non-achievement, so long swept
under the rvx, are now glaringly apparent when the haves and the have-nots are
seated shoulder to shoulder to every classroom. Professional in-service training
courses have two or three times as many applicants as an be accepted; univer-
sity extension courses are over-subscribed. Individualized instruction, so long
a matter of lip-service, is new receiving implementation. New strategies for
problem-solving with input from students, p irenta. and civic and religious
groups are directed toward humanizing and improving the teaching-learning



situation. More people are contributing more time, talent, and money to theschool program than ever before in the history of the local schools. "Sweet arethe uses of adversity", indeed.
Need I point out in closing that the bus is an instrumentno more, no lessto move us now toward the elimination of an ancient and pervasive injustice.There may be other instruments later. Are we so unperceptive as to declarethat "bussing" is more evil than segregation and its insidious results?
To outlaw transportation is to opt for an end to integration in urban Amer-ican schools. Toward the many who cry, outraged, for the "neighborhood

school", I turn the searching question posed long ago to a master teacher :
"Who then is my neighbor ?"
Let us not, for the sake of political expediency, turn our heads and passby on the other side.

Mrs. MAIILDEN. I will speak first to House Joint Resolution 620
which is page 1 that you have before you.

I state that I am unalterably opposed to the passage of House Joint
Resolution 00 to amend the Constitution, and I say in the second para-graph that I have come to plead with you to recognize that desegrega-
tion, which has already so far advanced in Southern school districts,
must not be retrograded nor deprived of the tools with which to con-
tinue desegregation simply because the North and East are facing
squarely what we have known all along; namely, that the results of dejure and de facto are one and the same : pitifully inadequate schooling
for minority children.

In the third paragraph, I point out to you that we have made ter-
rife advances under duress, specifically, in the case I know best,
Charlotte-Mecklenburg, under a series of court orders beginning in
1965. I agree with all of the difficulties Mr. Poe has presented to you.
Painfully, I say, and haltingly, expensively, but none the less surely we
have dismantled a dual school system and achieved a totally integrated
system of education for our young. The board majority has resisted
every step of the way, a large segment of the community has resisted,
and we have lost several thousand students to private schools. Never-
theless, I think the plus factors outweigh the minus, and given your
indulgence, I will point that out. Given time, financial support, and
experience in human relations we will realize the goals of equal and
excellent education for all the children in our district.

To thousands of professional educators andboard members who have
by blood, toil, tears, and sweat achieved total or near total desegrega-
ticn of Southeastern school syst.ims, it is unthinkable that the Presi-
dent and the Congress would favor a constitutional amendment that
would undo our progress.

Here is the crux of these two pages:
However blandly the proposal may read, its sole intent is to outlaw

all those devices surrounding pupil assignmest which have made it
possible for us to dismantle dual school systems: closing schools, re-
zoning geographic areas, pairing, clustering, satelliting, and busing.

The assignment of pupils to elementary, middle schools, and second-
ary schools, coupled with the decisions as to the course of study, extra-
curriciflar activitiv, and the employment of staff lie at the very core of
local responsibility for education. To remove from boards of educa-
tion the assignment of pupils according to whatever criteria is a seri-
ous matterthe proposed amendment does just that.

Turning now to page 4 of my statement, I point out h're in speaking
of H.R. 13916 that I am opposed to the imposition of a moratorium on
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new and additional student transportation ; and quite specifically to
the language of section 2(a), (2) (3).

Then I ask some questions and these are questitons that we ask of all
folks who are opposed to what we can do under court order.

Who is to decide, at a national level, what constitutes "substantial
hardship?" Is it the distance traveled?

At last week's National School Board Association's convention in
San Francisco, we learned from a gentleman from New Mexico that
there are high school students in New Mexico who travel 80 miles each
way to get to school. Now I ask : How far ::s too far? My last two
children rode a bus 20 miles per day, in a ride that had nothing to
do with desegregationthe last two just finished in 1970 and 1971. Is
20 miles too great a distance? Thousands of us have never thought so.
Is a 20-mile ride for transportation different fs om a 20-mile ride for
busing to achieve desegregation ?

How young is too young when purportedly the health of a child is
endangered? In my small town of Davidsoi., on the periphery of Meck-
lenburg County, the school system operates with title I funds a kinder-
garten, child development center. for 5-year-old children of low-income
parents. All but a handful of the 125 youngsters ride buses, many for
a distance of 40 miles a day. For the first child to be picked up on a
route, the distance and time may be as much as 72 miles and 3 hours
daily.

Is 5 years too young to be bused? Is 1 hour, the average time, twice a
day, too long? Is 40 miles too far? It is not in the eyes of parents who
are desperately eager to have their youngsters participate in our pro-
gram. Mothers weep when they find their children are iheligible be-
cause father makes ,,,ore than a poverty wage.

A number of parents from 2C mile-aistant Derita wrote Congress-
man Jonas in high dudgeon that their children were denied the privi-
lege of participation by virtue of a decent income level in the family.
They covet the opportunity for their children to ride 40 miles a day
in order to benefit from the education at the end of the ride.

It has become increasingly clear, as city families fought for and won
from the North Carolina State Legislature in 1969 the same transpor-
tation privi'eges accorded to rural children, that the bus ride .-. parent
wants his child to take is needed transportation.; whereas, the bus ride
he, has bt.. n assigned to take for desegregation is an unspeakable evil
called busing.

Turning now to page 7: busing is expensive, time-consuming, in-
convenient and, taken by itself, rather silly. And I agree with all of
this. All of us like the idea of a neighborhood school ; and if a child
can walk a few blocks to school, there is something absurd about
busing him 10 miles to another school. But what are we going to put
in its place?

Skipping over to page 9 now, legislation directed against racial
balance is not wise. Though racial balance is not attacked per se, in
H.R. 13916, it is precisely busing to achieve racial balance which the
bill attacks. The Supreme Court decision, as Mr. Poe has pointed out
to you, which declared busing to be a valid tool in upholding the Swann
decision of the district court, made it clear that neither court required
racial balance in every school in a district in order to comply with
constitutional requirements. But the community demands that every-
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one be treated alike. For example, certain white parents are having
to send their fifth- and sixth-grade children in this pairing arrange-
ment we have to formerly all black schools. They must send their
junior high- (7th- 8th-, and 9th -grade children) to a formerly all
black junior high, 'too. Then their 6children must go to a formerly all
black senior high because they live closest to these formerly all black
schools. On the other hand, some of the elementary schools in the
affluent white southeastern section of Charlotte have been able to retain
their one through six grades and simply import black children with-out exporting their own children to a formerly all black school.

So, these parents have entered a suit. The judgment found that we,
indeed, h againstprobably discriminated aainst them in a socioeconomicfashion, but there were not sufficient grounds to change our feederplan as a result of it.

In the last paragraph of page 10, if you will turn there with me. I
say that not only does the community demand some measure of racial
balance, but consistent thinking demands it. What Solomon can an-swer these questions :

Whom shall we leave segregated?
Whom shall we desegregate?
Who is going to bear this burden ?
I say in reply there is no choice. Freedom of choice will not suffice.

Thirteen years after the Brown decision, and 2 years after the first
round of court action we had succeeded in integrating a few schools
by closing seven black schools in the rural areas of Mecklenburg out
in the county generally along the periphery in the five small towns
which are part of the Mecklenburg school system. In Davidson, my
own town, it was simple to close the black school and send even-one
to the Is bite school. Everybody lived a. mile-and-a-half from everybody
else anyway. There was no difficulty in that first rou ~ f integration.

But as indicated heretofore, 2 years after that Iiii. i.ken place we
had a city-wide testing program; freedom of choice, remember, wasthe order if the day. If you will look at the top of page 11, you will
see what the results of our achievement tests were. I have the resultshere:

The 21 elementary senools at the bottom .1 the list of 76 were all
Negro, that is, the schools with the lowest accomplishment, 21 of them,all black.

The seven junior high schools at the bottom of the list of 19 wereall Negro, or predominantly so, again showing the lowest accomplish-
ment, all black.

Thu two senior highs that were all black, again, were at the bottom
of tbo hst.

This was 13 years after the Brown decision, and freedom of choice
was operating in our county.

In the middle of the next paragraph, I sb.y, "The 'whiter' the stu-dents, the more affluent the area. the higher the scores."
I am sorry have only one copy of this testing program on March 6,1969; in the next to the last paragraph on page 11, I say that it is

imperative that children from low-income, low-achievement areas heexposed to standards and ways of living ttat raise the level of their
aspirations and their possibilities of achievingthese as.. irations. If this
is racial 1.alance, so be it.

q0-419-72-pt. 3--3
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i ?plead in the last paragraph to continue unswervingly toward the
graduation of a class wilier' bent-, in its first grade together and continued
through 12 years together. We can look- backward then into those sta-
tistics that we had prior to this first desegregation and then compare
them with the statistics which we have gathered during the ensuing 12
years. We will arrive at some objective evaluation of the process in
which we are nmv so emotionally engaged.

Surely it is not too much to ask that we be given one generation in
which to overcome the injustices and abuses of several hundred years.

On page 13,i.f.you will go quickly with me to the President's propo-
sition about giving money to improve ghetto schools as a subject for
integrating them : this is a great idea. I believe we should spend all the
money we can to improve ghetto schools, but I do ask you, do not con-
fuse upgrading buildings with upgrading children. There is a differ-
ence.

I point out in the rest of this paragraph here on page 13 that after
the Brown decision in 1954. certainly because of the upswing of the
economic conditions in the South, there has been a tremendous passing
of bond issues and tremendous building of schools for black and white
alike and very specifically for black. There are no ghetto schools ill our
county (I can speak only for Charlotte an Mecklenbnrg). There are
some very beautiful buildings in some unbeeutiful neighborhoods.

I have quoted the results of the education going on there. When white
parents have gotten to these formerly all Negro schools they find that
while the building is beautiful, some of the equipment inside is not
nearly the equipment they had in the school they came from; so they
set their shoulde: to the wheel to improve conditions.

I have an article here that I will leave with you. It is r, story of one
formerly all black school. Recently they passed the hat at a PTA
meeting and mi3x1 $1.300 in one for some of the needed eipment. In
other words. black and white parents are working together to remedy
the deficiencies of the former black schools; whereas, the parents and
the PTA's, all black, simply had no heart, no will, no know-how to get
these things done formerly.

I quote to you here in another area some of the kinds of things that
white PTA parents working with black PTA parents have been able
to visibly bring about in these former black schools in the heart of the
city.

I ask this question on page 14: "Why a moratorium on bringing to-
geiber black and white citizens in support of desegregated schools?"

Then I summarize this paper by saying to on again, as the Brown
decision stated: "Separate ear: never be equal." I am leaving with
you the story of one of our black schools from the February 27, 1972,
Charlotte Observer. (There wer" only seven available copies of this
newspaper in the office.) I want you to read this story. It points out
some of the kinds of things that happen when people work together in
desegregated schools.

I am also offerini., to have sent to you, if you will view it, a film. _

cal iM the vice president of the Jefferson Standard Broadcasting Sys-
tem about the film as soon as I knew 1 had nis appointment to testify,
which was last Saturday night. Mr. Jorgenson, the vice president.
said, "I would be (,:ad to gi e you the video tar to take to the gentle-
men but I would also be <<illiutr to spend the money to make it into a



film." This is one of a series of films that the broadcasting companymade and showed as a public service during the first Nveek in April. Itis called, "Division-- Decision: The Schools." The whole series show
how our community is divided on so many issues; specifically the issues
which they took up on one night were education, on another night jobs,
on another night housing. The first night was concerning values andthe last night was a wrap-up of all four divisive areas. The films weremade by WIITVa very conservative television station. All their edi-torials throughout the years have urged repeal of every court order
and have indeed reflected the view of the conservative community inwhich we live and operate; but the film that they made is beautiful. Itshows the positive results of desegregating formerly all black schools.They pick out three that were once all black. in the inner city, and arenow desegregated, and they show by interviewing children and theteachers what has been accomplished in these last 2 years under deseg-regation.

I urge you to view it and to ponder its message before you return usto a pre-Swann dual school system.
Very quickly. reviewing these last few pages, on page 16, I simplysay at the end of the second paragraph that 1 think the positive gainsin human development greatly outweigh the negative costs of money,

inconvenience, and sporadic exhibitions of ill will.
There is no denying that equal education costs more in dollars andcents than unequal education. I spend some time showing you howmuch money is involved (and these figures are trken directly from thecourt order) ; we have indeed gone from 28,000 students in 196040

riding buses to 46,000, as Mr. Poe has told you, at an increase in cost of$720,000.
But I also point out how, if we take that into the total context of

our entire annual budget ($67,244,000) that is the cost. of operating
the schools for 2 days. Seven hundred twenty thousand is about whatwe spent on 2 days' operation of our schools. You can get a truer tw-spe,ctive if you look at our entire budget. It is worth the cost, I think,of 2 days' operations of the schools not to have a racially dividedcommunity.

Ac for the President's proposal to "beef up" poor schools. I quotefor you (and you can get for yourself from the February issue of Com-mentary) a study made by the Ocean Hill-Brownsville demonstrationdistrict which for 3 years had money poured into it in what was calleda community controlled experiment which, in essence, is what Mr.Nixon has proposed. Though the money did not come from the Fed-eral Government, it came from Carnegie and Ford and th, T. friends.That money was to build up the achievement level and build theschoolup to the point of comparability with other schools in New York City.At t:.e end of 3 years, indeed, at the end of 5 years, the children readless well than they did, if you use reading scores as a measure ofachievement, less well than prior to the upbuildingnote the quota-tion there.
I show you in the middle of page 18 some very definite results ofintegration that are visible to the eye in Charlotte-Mecklenburga

chain link fence up around an innercity playground which had beenneeded for the entire life of the school, erected immediately within afew months of white students getting there.
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A bandthis is 'age 18an all black high school, equipped from
stein to stern by a community ra 1/ following desegregation.

I also point out as Mr. Poe has cane very ably that we have 4,000
volunteer people working on a 1 to 1 basis with children who are
having difficulties. These childrer have become visible to us now be-
cause they are shoulder to shoulder with other children. Before, they
were somewhere outside the public eye; we did not know about them.

On page 19, the first paragraph there, you will note that the greatest
achievement to date is in the area of curriculum im_provements. I am an
ex-teacher, and feeling I needed to know a great deal more in order to
judge our curriculum progress, I completed a master's degree in the
summer of 1971 in elementary education. I cannot tell you the insight.
this has given to me about curriculum needs. What our teachers are
now doing to meet the situation--just to continue existingmeans that
things have had to start mo ing and improvements hav3 had to be
made. We are really beginning in our in-service educational program
to come to life in meeting the needs of children.,

New strategies for problem-solving with input from students, par-
ents and civic and religious groups are directed toward humanizing
and improving the teaching -learning situation.

We have talked a lot about 'individualized education. Believe me, it
is having to take place now as there is such a. wide ability rang in
each class. We have always had a wide ability range. I think school
superintendents use what they call the old two-thirds rule about find-
ing the range of a class in school. They say to judge the range one
should compute two-thirds of the expected chronological age in any
class. For example, to take an easy one, a fourth-grader would be 9
years old. Two-thirds of 9 is 6. There is a 6-year ability span in the
students in the average 4th-grade classroom according to the pro-
fessional people. The span was there before, but it is greater now, and
it is heaviest at the 'bottom. So, teachers are having to devise ways of
meeting individual needs in this span.

I do point out at file end of this page (and this is the end) that the
bus is an instrumentno more, no lessto move us now toward the
elimination of an ancient and pervasive injustice. There may be some
other instruments later but I wonder : are we so unperceptive as to
declare that busing is more evil than segregation and its insidious
results?

To outlaw transportation is to opt for ai end to integration in urban
America:1 schools. Toward the many who 2v, outraged, for the neigh-
borhoo: scl-ool, I would direct a very searching question that was
directed a on time ago to a very great teacher :

"Who the n is my neighbor ?"
Let us no-, for the sake of political expediency, turn lur heads and

pass by on tho, other side.
I thank you for this opportunity to testify.
Chairman CELLER. Thank you both very much. You have been very

helpful.
Mrs. MAULDEN. We do get along with each other.
Chairman CELLER. Our next witness is Mr. J. W. Hemingway, Com-

munity Coalition for Public Schools, Jackson, Miss
Mrs. MAULDEN. Mr. Celler, may I leave these clippings with you ?

Would you like to have the fai sent up by WBVT? It is surely true





1313

that "a picture is worth a thousand words." It would cost $400 to turn
the tape into film, but Mr. Jorgenson offered to do it.

Chairman CELLER. I do not think we would have the right to ask for
i under those circumstances. Thank you.

Mr. Hemingway.

STATEMENT OF J. W. HEMINGWAY, DIRECTOR, COMMUNITY RELA-
TIONS AND INFORMATION, COMMUNITY COALITION FOR PUBLIC
SCHOOLS, JACKSON. MISS., ACCOMPANIED BY PETER H. STEW-
ART, EXECUTIVE DIRECTOR

Mr. HEMINGWAY. Mr. Chairman, I am Joe Hemingway with the
Community Coalition for Public Schools of Jackson, Miss. We
are an emergency school assistance program. Mr. Peter Stewart, my
executive director, is on my left.

My statement is brief. I will read it to you. If you he ye any ques-
tions, I will be happy to speak to those.

The Community Coalition for Public Schools, an emergency school
assistance program (ESAP), of Jackson, Miss. is here to speak
against the proposed legislation, H.R. 13916, known as the "Student
Transportation Moratorium Act of 1972."

The testimony will only be significant if the issue being discussed is
clearly understood from the beginning.

Transportation is not the issue. Neighborhood school buildings is
not the issue. The long and tedious harangue about busing has nothing
to do with the transportation of public school students to and from
public schools. Busing is clearly the critics' and alarmists' banner
under which they fight social integration and the full civil rights and
liberties such integration fosters. This fight, which is against inherent
education rights, is the issue.

It is not our intent to lead you back through those inherent rights of
Browny. Board of Eduoaticm and up to today. But this need not be a
legal treatise to point out the well-established fact that the majority
of yesterday's white, Anglo-Saxon religious protestors knowingly
created and maintained a dual system for education in this country.
Whether these were economic and/or religious and/or racial separa-
tions, they nonetheless existed as dual public systems were tolerated
by society. They cannot and, barring legislative interference, will not
be allowed to exist any longer.

Gradually, the number has grown of those who will fight to end dual
public social structures and inequities, so that in Jackson,
we now have a good system of educational opportunity beingpresented. It is also one that is more fair than ever before. Certainly.
there is still some racism and philosophical insensitivity, but Jackson
now has a better way in education. The tragedy is that thousands of
Mississippi students were harmed while school officials ignored a
ITS. Supreme Court precedent for 7 years and then stalled the sub.,e-
quent 10 years with litigation. The present plans being developed
were only arrived in Singleton v. Board of Education (ITSDC-Miss.June 24,1971).

The school attendance plan in Jackson, Miss., requires the daily
transportation of some schoolchildren to and from assigned schools.
That transportation, or busing, is fought because It means the
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integration of all students, and, in Mississippi, that means black stu-
dents and white students. Thousands of white children in the South
have been pulled out of public schools and put on buses to private
academies that are based on no other premise than that old ethnic
myth of white superiority.

Let us look at the arguments that the great protectors of "innocent,
suffering, little children" use to attack the transportation of public
school students, now that riding a bus can mean an opportunity for
total motivation, experience, exposure, and accomplish in education.

COST

Money is always a great scapegoat.: In inflations and depres-
sions, war and peace, money is the problem, so it is little surprise that
money is a key part to any argument related to restructuring Ameri-
can public schools. The cost factor is an administrative issue'and the
Jackson Municipal Separate School District has now allocated funds
and created the administrative framework to make the increased trans-
portation facet of quality education an integral part of the whole. Part
of this smoothness is due, we feel, to programs such as ours and the
change in top city and school administrators. Jackson, Miss. had
the funds necessary to comply with the Federal eourt old( r and under
a new superintendent of schools and relatively new mayor, the Jack-
son School Board proceeded to purchase the necessary additional 69
buses and expand services and administrative functions in the area
of transportation so that court-ordered, mutually-agreed-upon objec-
tives could be reached.

The proposed building plan which calls for two educational plazas
will improve, even though expand the Jackson transportation system
for public school students. The August 1971January 1972 expendi-
tures in the transportation department of Jackson's public schools
was only $124,000 of the annual budget. of $410,000. Even with
this less than expected spending, that same department of transporta-
tion will have an annual budget of approximately $500000 for the
1972 -1973 academic year.

We would be misleading if we said all this was done with a positive
attitude, for actions can be changed more quickly than emotions. You
see. Jackson never said transportation would )iankrupt the system;
former Jackson school officials and their legal counsel simply did
not wish to abolish the two school systems that were providing defi-
cient, education for both segments of the community while helping
maintain two distinct subcommunities.

In fact, when the court, the court-appointed biracial committee, the
attorneys for the plaintiff and the attorneys for the school board
worked out an attendance plan and transportation schedule that was
acceptable for all, former Gov. John Bell Williams sought, to prevent.
the success he could foresee, by ordering the State to withhold payment
of revenues to the Jackson school system. The Jackson Municipal
Separate School District won, of course, but set a precedent by going
into court against the State for the first time on this issue and defeating
the State's government and prevailing philosophy.

We are :acre that there are superintendents across the country who
will now say that Jackson, Miss., was just in better financial shape
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than they. We ask those superintendents and critics living in areas
that have maintained dual systems, "How were the allocations made
all those years of 'regular' scl tools and 'their' schools ?"

Experience in school desegregation cases has shown us that the
cost factor is one of the first defenses raised men grown men and
women de:cide to not have their school system provide quality educa-
tion in an environment of fuil civil liberties that support human
dignity. The continuance of stumbling-block tactics by school officials
must be recognized by all citizens of this country as nothing more
than the continuance of obsolete social and educational theory.

Community impact is the next major area where critics direct their
arguments against transportation of students when that transportation
will create a more totally integrated educational setting. Many of thewcritics fail to realize, or acknowledge that the "community" is part
of the problem. Many of these critics arp, so removed from the programs
in public education that they could not comprehend thy, facts if theyhad them.

We all know that any commimity is easily aroused when it does
not have the facts. The people of th.) United.States who are aroused
today against busing, not only do not see the problems of housing,
deficient urban services, decaying neighborhoods, and rising crime/
delinquency rates; they do not see how those things affect education
and child development. It is this same public that is easily aroused
today by tragic stories of children being bused 30 and 40 miles and
spending hours on buses when they could be happily walking to neigh-
borhood schools each day. These critics find it convenient to forget
about the rural students of America and they also forget to look closely
at those neighborhood streets that are supposedly designed to allow
children to walk to school each day.

Yes, in Mississippi some school children do ride more than 40
miles roundtrip to school each day, but not because of any Federal
court. order. They are, as they always have been, black children in
nonmunicipal school districts being bused past white schools. This
ruse to avoid integration is not just a Mississippi ploy, and the Indian-
American, Spanish-Americans, MexicanAmericans and Oriental
American of the United States know we speak the truth.

We are sure there are some errors being made today in the trans-
portation schedules of public school children, usually because those
who draw and/or order the plans hope the plans will fail. However,
Jackson, Miss., is making more progress than the smaller towns and
rural areas. In fact, Jackson is making more progress than some
much larger districts. There are now people in Jackson honestly try-
ing to destroy the archaic, dual system of education operated for solong. Of the more than 30,000 students en.olled in Jackson public
schools, 7,300 are transported in a quality education environment
shared by their peers. Those elementary and secondary school stu-dents transported are on their buses an average of 40 minutes in the
morning and again in the afternoon. The average distance from
home to school attended is 73 miles.

Viewed from the factual position of this short riding; period and
minor distance factor, what about neighborhood schools? What about
the misleading statement that people only live in certain neighbor-
hoods because of convenient schools? Even in small communities
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across this Nation, daily car-pools faithfully run by mothers, take
children to school each day. In dozen of subdivisions being built
around elementary schools so realtors can have a selling point, there
are no sidewalks being built. Those few children who do walk to
school in America, frequently walk on rights-of-way, in ditches or in
the roadway itself. It is usually only the inner-city areas that have
plenty of walks and in those areas it is sometimes not safe, to walk at
any time of the dal', regardless of the pedestrian's age.

h a recent PTA survey conducted in Jackson, Miss., it was
significantly noted by parents of nonbused children that they objected
to their children being assigned to attend schools "all the way across
town" not because they would-have to drive those children to school,
but bee-use they would have to drive so far, and I underscore so far.
Those respondents repeatedly ask for car-pool assistance. No, we must
point out that no one really thinks that the Nation's children actually
walk to school each day.

Also, in the community impact area, the alarm is frequently sounded
in regard to the child's Safety. That may come as a surprise to this
assemblage, but there are adult, supposedly educated, men s.-4 women
in America who believe that the sole factor of skin color utfference
automatically puts their children's personal safety in jeopardy.

Many minority-group parents feel their children will be harmed
when they are placed with the majority group in supposedly equal
situations. These parents certainly have historical basis for their fears.
With a far less factual basis for their fears, there are majority-group
parents who feel that "Strange" minority groups will bring havoc to
any integration of social-racial groups.

Jackson, Miss., has shown us this is not true in either case. Even
with a closer watch on student disturbances than before, the Jackson
public schools point outand this is in the classroom and on the bus
that there is no more than the usual child misbehavior or improper
conduct than in their formally segregated or token integrated situ-
ations.

The city of Jackson has, for several years, had recently annexed
students and some students in the immediate perimeter of city limits,
transported into the city school system. The racial ratio of this activity
was approximaely 70 percent white and 30 percent black of the 2,300
total involved. The school attendance plan under which the Jackson
Municipal Separate School District now operates utilities transporta-
tion for some of those same city limit problems but has been expanded
considerably for the express purpose of placing every public school
student of Jackson in the best educational environment possible under
present circumstances. The Jackson public schools now operate 124
buses for a total of about 7,000 students. The racial ratio, still with to
violence, is now about 60 percent black and 40 percent white.

There ars two last points that must be addressed in this testimony.
One is the question related to why the Community Coalition for Public
Schools is opposing the proposed moratorium it the already achieved
busing in Jackson is working. The other question relates to how an
ESAP agency from Jackson, Miss., a minor metropolitan area of the
Deep South, can come before a body of the Congress of the United
States and tell a success story tied to integration. How can we present
this same testimony as support to any plaintiffs or public school dis-
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tricts and systems of the Nation who are trying to set aside one ele-
ment of segregation that deprives people of basic rights?

First, let us explain why the Comiinity Coalition for Public
Schools thinks it necessary to give this probusing testimony. Propo-
nents of the moratorium may wish to quickly point out to us that the
proposed legislation would not terminate the busing now being
implemented.

We are aware of that. We are also aware that administrative policy
in the Jackson public schools could change. If attorneys are forced
back into the court to seek Federal court assistance in getting the
public schools to continue and expand transportation policies, such
relief would not be possible under the terms of H.R. 13916.

Our agency knows. as does the Denaitment of Health. Filuration,
and Welfare that Jackson, Miss. enjoys a good measure of success
in the field of integration in educaion that has mandatory busing. Our
agency is concerned about the countless districts and school systems
where, to date, little or no progress has been made in the troublesome
and frustrating task of eradicating dual educational systems. Our
agency is aware that there are plaintiffs in the country less fortunate
than those of Jackson who were able to secure legal counsel that would
fight the long years it took to reach the degree of progress enjoyed
today. Those less fortunate plaintiffs, under the provisions of H.R.
13916 can make no progress if the problem gets down to a situation
where mandatory transportation of students across neighborhood lines
is the only feasible solution that can be projected.

What we are telling you today is that the transportation of public
school students across neighborhood lines in Jackson, Miss. is prov-
ing to be a successful way of eliminating inferior, dual school systems.
We are telling you that despite critics' claims, there is no violence on
buses. no oppressively transported students, no shocked child psyches.
We are telling you that boards of education can meet the financial
objections they wish to meet. We are telling you that it. is a clamor
of uninformed voters and vote-seekers that are dismayed at the success
of busing, and we are telling you that public school studentsyes, even
older public school studentscan be buoyed by new learning exper-
iences and environments if attitudes and descriptionsare kept positive.

We are not concerned with the facts that other communities do not
have mandatory transportation. However, we are concerned about
Congress eliminating that possible remedy before it can be tried else-
where or even expanded, if necessary. in our city. Again and again. we
emphasize the fact that we are concerned about, and desire, the total
elimination of dual public school systems. We know that total socio-
economic integration is a necessary means to that end.

How can we appear here before you ? Because, if mandatory trans-
portation across neighborhood lines to achieve improved education
can work in Jackson, Miss., it can conceivably work anywhere.

Jackson, Miss. is a Deep South, State Capital city of 190,000 people.
Black people and white people are well-settled into the traditions
of that region. Racism exists in both communities and the world has
watched through the years as hate has manifested itself in the murder
of Medgar Evers, the Jackson State College killings and the Republic
of New Africa farce that left one Jackson policeman dead and several
RNA members in jail.
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It was in this community environment Oat lawyers have worked
tirelessly to end segregation in public schools. When other remedies
failed, mandatory transportation was sought as a means to create that
long-sought-after better school system.

Perhaps it was more a dollars-and-cents tarn-around by the Cham-
ber of Commerce and not the moral issue that caused them to suddenly
publicly back the new elementary school attendance plan. A newly-
integrated school board and new legal counsel worked with a ( ourt-
appointed bi-racial committee and with attortitsys for the plaintiffs
to work out the better way.

Right now, things ate working well because attitudes and intentions
are positive. If parents and agencies such as Emergency School As-
sistance cease to be concerned and old philosophies start coming up
again, plaintiffs will fight again.

In the lig:it of the Jackson success and handling of problems we
have discussed today, the President of the United States and his Mora-
torium Act supporters obviously must have been ill-advised. The lead-
ership of this country cannot ,ropose the elimination of a remedy
solely because it is unpopular.- Catering to the critics while pledging
more money to the oppressed is just a repeat of old segregation tactics.

Gentlemen, aside from the possible damaging constitutional effects
this proposed legislation might have, H.R. 13919 will severely retard
our society's advancements in human relations.

This bill being considered is not so much a moratorium on transpor-
tation as it is a moratorium on continuing efforts to establish a multi-
ethnic, constitutionally-preserved society that. was the very reason
for this country's founding.

Thank you.
Chairman CELLEIL ire there any questions?
Mr. ZELEN-xo. Mr. Hemingway, is the pupil busing now under-

way in Jackson being implemented pursuant to a court. order?
Mr. HEMINGWAY. Yes, it is. It was entered June 4. 1971.
Mr. Zennuco. Is it being implemented in stages? Will additional

busing be required in the future?
Mr. HemiNowAy. It is being implemented in stages. The difficult

thing about it is they don't know right now how many additional
students will need to be transported and exactly how they will be
transported and across what lines. They have announced a portion of
the secondary school attendance plan for next year, but it is not
complete at this time.

Mr. ZELENKO. In other words, in Jacks( Miss., it is expected that
secondary school students not now being transported will be trans-
ported in the 1972-73 school year?

Mr. HEMINGWAY. It will be necessary to transport some.
Mr. ZELENICO. I sr ppose that will include some who are not now be-

ing transported?
Mr. HEMINGWAY. That is right.
Mr. ZELENSO. If a subsequent order were fought, or objections were

raised, and if the school board hesitatedand you made references
to administrative difficulties you may faceif tfie school board hesi-
tated to implement the next stage of y ur desegregation process, do
you believe that the moratorium bill, if enacted, would adversely
affect the achievement of school desegregation?
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Mr. HEstxw.tv. I think I know my school board well enough to
know if it passes, they will certainly take that to be support for re-sisting additional transportation.

Mr. ZELE: so. If the moratorium passes.
Mr. HEMINGWAY. Yes; whether or not in fact, they are entitled to do

that is one thing. That is the whole problem we have. It is not so mucha question of what is right or correct, but it is what school boards
have known they could attempt in delay tactics.

Mr. ZELENKO. Mr. Chairman, the question was asked because the
subcommittee is uncertain which cases and which school districts
would be affected if the moratorium were passed by the Congress.
This particular case involves desegregation in stages. There is anotherstage in the process which ill occur before the September 197t school
year. There is some question as to how that second stage would beaffected by the moratorium.

With the permission of the Chair, we would like to get so:ne an-
swers from the Department of Justice on that.

Chairman CELLER. The point is well taken and yon might com-municate with the Department of Justice.
Mr. MCCLORY. I have no questions, but I would like to make this

comment. I would not want the witness to feel that the sole reason
for people coming before this committee suggesting some remedy withregard to the subject of busing was that they felt they were taking
a popular position or that the President was acting simply because
inaction would be unpopular.

There are some definite hardships which have fallen on schoolboards, on parents, and on schoolchildren. There are instances of
genuine doubt about the manner and extent of busing required by acourt order. The Supreme Court has recognized that there are validlimits on busing. I think there is a need for some remedy. This is not
solely it popularity issue. At least I do not regard it as such before
this committee.

Chairman CELLEit. We thank you very much for your testimony.
Our next witness is Mr. Samuel C. Sheats, member of the Pasadena

School Board.

STATEMENT OF SAMUEL C. SHEATS, MEMBER, PASADENA SCHOOL
BOARD, PASADENA, CALIF.

Mr. SnEATS. Mr. Chairman. and members of the committee, since I
conveyed to you the statement I proposed to make this morning, I
have made, an additional statement which is a summary of that state-ment.

Chairman CELL E% We will put your first statement in the record.
(The statement follows:)

STATRSIENT OF SAMUEL C. SIMATS

Mr. Chairman, members of Subcommittee No. 5 of the House Committee on theJutlidary : My name is Samuel C., Sheats. I reside at 3:;56 Canyon Crest Road,
Aitadena, California. I have asked for an opportunity to appear before this
esteemed subeonnuittee because I am deeply concerned about and troubled by
House Joint Resolution ($20 and the related proposal that the United States Consti-tution be amended, to mandate "neighborhood schools," and II.R. 13916 andrelated legislation, requiring a one year moratorium on new and additional
transportation and assignment of public schoot pupils.
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It is an awesome privilege to appear before you and possibly, in some small
way. affect your resolution of an issue which is so profoundly consequential that
it may well crucially affect the lives of all future generations of school children.

I respectfully request and fervently hope that this subcommittee will not
favorably report out the proposed amendment and legislation. There are three
basic reasons for my making this request First. as a lawyer. it is difficult for
me to understand how these proposals can possibly square with the Fourteenth
Amendment. On the contrary, they seem to fly into the teeth of the Fourteenth
Amendment. whose thrust for over 100 years has been in the direction of racial
equality. And the fact that the proposed amendment, in particular. is couched in
innocuous language does not for me, and many other lawyers. allay our fear
that its intended effect is to render impotent significant portions of the Fourteenth
Amendment Indee. it is axiomatic that statutes or constitutional provisions
valid on their face may be fatally defective when their mina' intent and purpose
are exposed.

Viewing the proposed amendment and legislation in the context of the long
and arduous struggle for equality which has been waged by blacks and whites
alike since the earliest days of slavery, and particularly during the 18 years since
Brown v. Board of Education of Topeka, would seem to virtually compel the con-
clusion that these proposals are anti-egalitarian and, in fact, anti-black.

Why the sudden interest in "neighborhood schools" and bussing? Isn't the
"neighborhood school," except to a limited degree, largely a myth, or if not, an
anachronism? Even in public school systems, junior and senior high schools
rarely are neighborhood schools. but serve a broad area, and clearly private and
parochial schools are not "neighborhood schools," generally located only inciden-
tally with respect to geography.

Moreover, if schools are characteristically "neighborhood" ones, why is so much
bussing required to enable so many students to attend? This brings me to a sec-
ond point I would like to suggest.

Isn't bussing really a phoney issue? If people object to bussing, why have they
tolerated so many school busses for so many school busses for so many years
in so many communities? I am sure this subcommittee has superior access to
statistics on bussing than I have, but for purposes of discussion, may I cite a
few?

Since I am from California, let me start at home. In the 1967-68 school year,
according to the California Highway Patrol which licenses school busses, there
were 10,993 busses in this state alone. They transported 873,235 public school
pupils at a cost of $63,890,000, not including capital outlay. In the 1968-69 school
year the number of pupils transported in California increased to 910,000, in
11,495 busses and other vehicles. This is consistent, by the war, with the na-
tional trend, where the cost of bussing, the number of children bussed and the
number of vehicles used have Increased every year since statistics were kept by
the National Commission on Safety Education of the National Association, upon
which I am relying for these figures.

It is interesting to note that in the 1954-55 school year, which, of course, is
the year of Brown, 9% million public pupils in the United States were trans-
ported in 154,000 vehicles (rounded off), at a cost, not including capital outlay,
of $329 million. By 1968, the number of pupils transported had grown to 17,271,-
718, in 230,102 vehicles, at a cost of $822,595,699. Between 1968 and 1909 school
years the number of pupils transported increased by 1,196,000 to 18,467,044. the
number of busses by 7,500 to 238,102, and the cost $78 million to $901,353,197.

This is, I submit gentlemen, the context in which the proposed constitutional
amendment and legislation should properly be viewed.

Incidentally, we in California have experienced a constitutional amendment
an'dogoua to the one this subcommittee is considering.

In 1964, the people of California, by a constitutional initiative (Proposition 14),
purported, by a vote of 4,526,460 for and 2,895,747 against, to place into the Cali-
fornia Constitution Article 1, Section 26, which provided in part:

"Neither the State nor any subdivision or agency thereof shall deny, limit. or
abridge, directly or indirectly, the right of any person, who is willing or desires
to sell, lease or rent any part or all of his real property, to decline to sell, lease
or rent such property to such person or persons as he, in his absolute discretion.
chooses."

In Mulkey v, Reitman, 64 C2d 529: 50 Cal. Rptr. 881, 418 P2d 825, the Cali-
fornia Supreme Court struck this amendment down. It held, inter ails, that the
federal constitution forbade that amendment's effective nullification of Cali-



1321

fonds statutes previously enacted to prohibit racial discrimination in the sale,rental or use of housing, rights protected under the Fourteenth Amendment.
In concluding the constitutional initiative amendment did have that effect,the Court noted:
"A state enactment cannot be construed for purposes of constitutional analysis

without concern for its immediate objective, . . . and its ultimate effect (cita-
tions omitted). To determinethe validity of the enactment in this respect itmust be viewed in light of its historical context s nd the conditions existing prior
to its enactment." (ibid, 533-534).

To the objection that California citizens were only exercising their legal rightto vote, the court answered:
"We cannot realistically conclude that, because the final act of discrimination

is undertaken by private party motivated only by personal economic or social
considerations, we must close our eyes and ears to the events which purport to
make the final act legally possible. Here the state has affirmatively acted to
change its existing laws from a situation wherein the discrimination pr"cticed
was legally restricted to one wherein it is encouraged, within the meaning of thecited decisions. . . . When the electorate assumes to exercise the law-making
function, then the electorate is as much a state agency as any of its elected offi-cials. It is thus apparent that, while state action may take many forms, the testis not the novelty of the form but rather the ultimate result which is achieved
through the aid of state processes. And if discrimination is thus accomplished,
the nature of prosclbed state action must not be limited by the ingenuity ofthose who would seek to conceal it by subtleties and claims cf neutrality."(ibid, 542).

But even if one assumes, arguendo, the proposals this subcommittee is con-sidering are not constitutionally infirm, they are, I respectfully urge, a constitu-
tional and legislative overkill. This brings me to my third point.

How can persons charged with the responsibility of providing equal educa-
tional opportunity, without regard to race or color, be expected to discharge that
responsibility in the face of such flat prohibitions?

The Pasadena Unified School District of which I happen to be a trustee
(Board member), although I am appearing here as an individual citizen, is a casein point. If the Pasadena School Board has been unable to make pupil assign-ments with regard to race, and had been usable to provide bus transportation,it is clear that the Pasadena School system would not have been able to movefrom segregation to desegregation and integration as it has done. Because of the
relevance of Pasadena's experience to the national educational scene, permit meto briefly describe some aspects of that experience.

The Pasadena Unified School District is a metropolitan school district in which
approximately 178,000 people reside. It is comprised of the city of Pasadena,where some 112,000 live, of the unincorporated area of Altadena (Los Angeles
County) where about 43,500 live, and other unincorporated areas, as well as thecity of Sierra Madre.

As of October 8, 1972, the District's average daily attendance was 27,547, ofwhich 50.3% were anglo- caucasian, 35.5% were black, 10.3% were Spanish sur-
name, 2.9% were Chinese, Japanese, and Korean, 0.2% (47) was American In-dian, and 2.9% (237) were other non-white minorities.

Oa that date. the School District maintained 37 schools, none of Width con-tained a majority of any student minority, except in one instance of an elemen-
tary school, which because of demographic changes, was 51.9% black and 41.1%Anglo-caucasian.

The racial and ethnic constituency of schools in the Pasadena School District
:vas la4lcally different from what it had been two years earlier. In October, 1969,when 58.8% of the 30.622 enrolled were Anglo-caucasian, 30% were black and11.7% were other minorities, 24 of Pasadena's 29 elementary schools wereseverely rac:ally Unbalanced. Fourteen of them were more than 70% white, 13 ofwhich were more Mar. 80% white, and 8 of which were more than 90% white.On the other hand, 8 xere more than 50% black, of which 7 were more than 60%black, 5 were more than 80% black and 2 were more than 90% black.

Indeed, in October, 1969, 19.5% of all black/elementary school children at-tended a single Pasadena elementary school.
This is how Pasadena's dramatic shift to the 1972 integrated constituencycame about.
Although in 1063 in Jackson v. Pasadena City School Dist., 59 C2d 876; 81 Cal,Rptr. 606, 382 P2d 878, the California Supreme Court had imposed upon theDistrict an affirmative duty to integrate. the Pasadena School Board did littleor nothing to discharge that duty until 1970. On 1-22-70, and by supplementalorders 3-12-70, the United States District Court at Los Angeles, found in
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isted in the Pasadena Unified School District racial imbalance or segregation
of students and faculties at all levels, that the Board was aware of these facts,
and that the Board had used a neighborhood school policy and a policy "against
forced crosstown bussing," which the Board, under the facts of the case, could
have well recognized resulted in increased racial imbalance.

The court therefore ordered the Pasadena School District to prepare a plan
for reducing personnel discrimination and segregation, so that for the 1970
school year, there would be no school in the District which would have a majority
of any minority students.

Rather than merely hewing to the letter of the District Court's mandate. the
majority of the Board as then constituted, and the Superintendent, embraced the
spirit of that mandate. They caused to be formulated and vigorously embarked
upon the implementation of what has come to be called the "Pasadena Plan" for
integration. Pupil reassignment and the extensive use of bussing are central
ingredients of the Plan. Under it, schools were reorganized into primary (K-3),
elementary (4-6) ; junior high schools were changed from grades 7 -i) to 7 and
S. and high schools from 10-12 to 9-12.

Under the Plan children are bussed to all schools. About 14,000 children are
bussed daily in about $8 busses, over about 02.5 bus routes servicing about 2,000
bus stops. And the system works! It works because children, bus drivers, teachers.
administrators, parents and organizations, such as the list attached as Exhibit
"A." have supported it and made it work.

In this connection, I have been explicitly authorized by Mr., Albert C. Lowe,
President of the Pasadena School Board. Mrs. Lu Verne La Mate. its Vice-
President, and Mrs. Ann Hight, Board Member, to express to you their whole-
hearted support of the Pasadena Plan of integration.

By expressing our unreserved support for the Pasadena Plan, none of us in-
tends to suggest that the Plan is perfectwhat in life is? We are mindful of the
need to continually monitor the effects of the Pasadena Plan of integration, and
to provide supportive service% necessary to maximize opportunities which in-
tegration merely initiates.

This is a far cry, however. from the position taken by some that bussing is
unacceptable because it, among other things, precipitates and accelerates so-
called "white flight."

In any event. avoidance of "white flight" is not a constitutional imperative:
avoidance of segregation of school children is. It follows, therefore. that if a
conflict arises between avoidance of segregation and institution of integration on
the one hand and preventing "white flight'' on the other, it is the former which
must take precedence.

This is because of the incalculable harm done by segregation to the hearts
and minds of school children. especially minority school children. as recognized
loy Brown. and which imposes an affirmative duty upon school boards to eradicate.

Finally, isn't it just a little curbing that in the most mobile society the world
has ever known. a society of more than 90,000.000 motor vehicles. one in which
billms of dollars are ammally spent on streets and highways. where people
think nothing of living in one community and working and recreating in others.
they would he opposed to children receiving a superior educational mportunit
through the use of transportation?

The answer which is strongly suggested to me. and which I sugest to yon.
is that most people are not. in reality. opposed to bussing; they ate opposed to
integration. Such people realizeas history has so clearly taughtthat in this
complex. urban segregated society in which most of us live. bussing is the only
practicable way to integrate the public schools. More importantly. they know
that if our own public schools are lute' ratedtruly integratedthen housing
and jobs will become integrated. It is clear to ;hem as it is to the rest of us
that if children grow up together in school they will respect each other. and ()nee
they do this it gill he impossible for them to practice the narrow and restrictive
policies which so severely affect our present American society.

For these reasons. therefore, 1 ask you to reject the proposed constitutional
amendment and legislation. I also ask you to reject the argument that neighbor-
hood schools are more important than equality of opportunity or that bussing
is muuceptable because it destroys neighborhood schools and Inconvenience%
school children and their parents. Even if this were true. these are small prices
to pay for the entire future of our children, and for their very survival.

Again, thank you for the opportunity of appearing before you.
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EXHIBIT A

PASADENA UNIFIED SCHOOL DISTRICT, OFFICE OF THE SUPERINTENDENT or
SCHOOLS, NOVEMBER 7, 1970

ORGANIZATIONS THAT HAVE EXPRESSED SUPPORT FOR THE BOARD'S STAND
ON INTEGRATION

Altadena Neighbors
Alta-Pass Human Relations Committee
American Association of University Women
California School Employees Association
California Teachers Association, So. Div.,
Ca Reek Y.M.C.A.
Citizens Urban Renewal Advisory Committee
Church Women, United Executive Board
Community Planning Council Board of Directors
Council of the Pasadena Area Lutheran Parish Pastors, Lay Delegates fromChrist the Shepherd Lutheran Church, Altadena Messiah Lutheran Church,Trinity Church of Pasadena
Ecumenical Council of the Pasadena Area Churches'Foothill Family Service
Foothill YMCA
Foothill Free Clinic
Fuller Theological Seminary (signed by 20 faculty members)
Human Relations Committee, City ofPasadena
Japanese-American Citizens League
NAACP
Orange Grove Friends

Members and Attenders
Resolution signed by 36 citizens

Pasadena Chamber of Commerce Board of Directors
Paqadetta Area. United Methodist Council of Ministries
Pasadena Association of Career Teachers
Pasadena Chapter, American Federation of Teachers
Pasadena Congregation Reorganized Church of Jesus Christ of Latter DaySaints
PasadenaFoothill Urban League
Pasadena Urban Coalition
Pasadena YWCA
Session of Pasadena Presbyterian Church
St. Mark's Episcopal Church Members of the Clergy and VestryProject Head Start
Assoeiat.d Student Body, Blair High School
Associated Student Body. Muir High School
All Student Union of Muir High School
Associated Student Body Cabinet and Representative Council of PasadenaHigh School
California Institute of Technology
Pasadena Citizens-Staff Advisory Committee for Compensatory EducationPasadena Education Association
PTAEliot Junior High School PTA BoardPTAMuir High Sc tool
PTALinda Vista Elementary School
PTAW. .hington Junior High School PTA BoardStudents in Support of Integrated EducationThe Sequoyah School
Westridge School
Altadena Family Service
l'aeifi( Oaks College
Council of Messiah Lutheran Church
League of Women Voters of Pasadena
PRIDE Advisory Board
'More) Memorial Church, Unitarian UniversalistCalifornia Republican League of Pasadena
Roosevelt Democratic Club of Pasadena
Altadena Deinocra tie Club
Volunteer Bureau of Pasadena: Executive Director, Assistant Director, andmajority of the Board of Directors
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Mr. SHEATS. I would like to epitomize the first summary by the
second summary because I appreciate the sometimes arduous nature
of the subcommittee's function and would not want to add to it.

I will proceed closely to the summary. I have copies, Mr. Chairman,
of the summary.

May I say simply, in addition to what I have indicated in the
summary, that I regard it to be an awesome privilege to appear be-
fore you this morning all the way from sometimes sunny California,
because I am aware that those of us who are appearing here today may

ibly.in some small way affect your resolution of an issue which we
lieve is so profoundly consequential that it may well crucially

affect the lives of all future generations of schoolchildren.
Hazarding the risk of being reticent rather than verbose, permit

me to read the summary.
Basically, there are three reasons I am requesting this subcommit-

tee not to favorably report House Joint Resolution 620, proposing
that the Constitution be amended to mandate "neighborhood schools,'
and H.R. 13916, proposing a 1-year moratorium on new and addi-
tional student transportation.

First, these proposals appear to fly into the teeth of the 14th amend--
ment, whose thrust for over 100 years has been in the direction of
racial equality. Viewing these proposals in that context, which is how
statutes and constitutional provisions valid on their face must be
viewed to determine their ultimate validity, would virtually compel
the conclusion these propasa'l are antiegalitarian, antiblack, and un-
constitutional, under Brown v. Board of Education of Topeka.

Isn't the neighborhood school largely a myth, or, if not, an anachro-
nism? Even in public school systems, junior and senior high schools
are rarely "neighborhood" schools; clearly private and parochial
schools are not.

Second, isn't busing a phony issue? If it isn't. why have so many
people tolerated so much of it for so long in so many communities?

According to the National Educational Association, the number of
children bused, the number of buses used to do so, and the cost of
doing it have increased every year since Brown. In 1954-55, abort 9.5
million public school pupils in the United States were transported_ in
154,000 vehicles, at a cost, not including capital outlay, of $329 mil-
lion. By .1968. the number of pupils transported had grown to 17,-
271,718, in 230,102 vehicles, at a cost of $822,595,699. By 1969 trans-
ported pupils increased by 1,196,000 to 18,4417,944, the number of buses
by 7,500 to 238,102, and the cost $78 million to $901,353,107.

Parenthetically, I recognize that you have superior access to sta-
tistics than I have, but for purposes of discussion I think it is mean
ingful to mention that.

1'his is. you submit, the context in which the proposals shruld be
viewed.

California. my residence, has experienced a constitutional amend-
ment analogous. to the one this subcommittee is considering.

In 1964, the people of California, by a constitutional amendment
initiative (Proposition 14) purported,by a :ote of 4,526,460 for and

i2,395,747 against: to place into the California Constitution article L,
subsection 26, which provided in part :
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Neither the State nor any subdivision or agency thereof shall deny, limit orabridge, directly or indirectly, the right of any person, who is willing or de-sires to sell, lease or rent any part or all of his real property, to decline to sell,lease or rent such property to such person or persons as he, in his absolute dis-cretion, chooses.

In Mulkey v. Reitman, 64 C2d 529; 50 Cal. Rptr. 881, 413 P2d 825,
the California Supreme Court struck the amendment down, on theground that the Federal Constitation forbade that the amendment's
effective nullification of California. statutes previously enacted to
prohibit racial discrimination in the sale, rental or use of housing,
rights protected older the Fourteenth Amendment. The Court de-
termined that "effective nullification resulted by viewing the amend-
ment in light of its historical context.

Thirdly, how can persons charged with the responsibility of pro-viding equal ed-cational opportunity to all children be expected to
discharge that responsibility in the face of the flat prohibitions pro-posed in the resolutions being considered by this subcommittee?

As a board member of the Pasadena Unified School District, though
appearing here today as a private citizen, I do not believe such re-sponsibility can be discharged under the proposal, if the Pasadena
School Board in 1970 had not been able to make pupil assignment
with regard 4o race, and had it not been able to provide bus transpor-
tation, it is clear tnat the Pasadena School District would not havebeen able to move from segregation to desegregation and integration
as it has done.

The Pasadena School District, in which about 1782000 people resideis a metropolitan school distict comprised of the cities of Pasadena
and Sierra Madre, and Altadena and a few other unincorporated
county (Los Angeles) areas.

In October, 19692 when 58.3 percent of the 30,622 students enrolled
were Anglo-caucasion, 30 percent were black and 11.7 percent were
other minorities, 24 of Pasadena's 29 elementary schools were severely

oially imbalanced. Fourteen of them were more than 70 percent
with 13 of these more than 80 percent white and eight of these

were more than 90 percent white. On the other hand, eight were more
than 50 percent black, of which seven were more than 60 percent black,
five were more than 80 percent black and two were more than 90 per-cent black.

On October 8, 1972, however, when the District's average daily at-
tendance was 27,547, 50.3 percent of which was Anglo-Caucasian, 33.5
percent of which was black, 10.5 percent of which was Spanish sur-
name, 2.9 percent of which were Chinese, Japanese, and Korean, 0.2
percent of which was American Indian and 2.9 percent of which were
other nonwhite minorities, none c.f Pasadena's 37 schools contained amajority of any student minority, except in the instance of one ele-
mentary school which Was 61.9 percent black and 41.1 percent Anglo-
Caucasian.

Parenthetically, that was due to demographic changes.
This dramatic shift, to an integrated school constituency came about

in the first instance because of court orders. The Pasadena School
Board had paid little or no attention to its affirmative duty to inte-
grate imposed upon it by tho California Supreme Court in 1963 in
Jackson v. Pasadena City School District, 59C2d 876; 31 Cal. Rptr.
606, 382 P2d 878. When that duty was reiterated to it in 1970, by the

80-440-72pt. 8-4
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District Court at Los Angeles in Spangler v. Pasadena City Board of
Education, 311 F. Supp. 501, however, and the court ordered that there
should be no Pasadena school with a majority of any minority student
in the 1970 school year, a majority of the board, and the superintendent,
embraced the spirit of that mandate. They caused to be formulated and
vigorously embarked upon the implementation of what has come to
be called the Pasadena Plan for Integration.

Under the plan, elementary and secondary schools were reorganized,
and children were bused to all schools. Today, in fact, Pasadena is bus-
ing about 14,000 children, in about 88 buses, over about 625 bus routes,
servicing about 2,000 bus stops. And the system works ! It works be-
cause children, bus drivers, teachers, administrators, parents, organiza-
tions, such as attached to my statement, and a majority of the Pasadena
School Board are committed to making it work.

We are not saying the Pasadena Plan is perfectwhat in life is?
We are mindful of the need to continue to monitor the plan, and to
provide supportive services necessary to maximize opportunities for
learning which integration merely initiates.

This is a far cry, however, from the position taken by some that
busing is unacceptable because it, among other things, precipitates and
accelerates so-called "white flight." In any event, avoidance of white
flight is not a constitutional imperative, as avoidance of segregation of
schoolchildren is. Segregation must be avoided, because of the incal-
culable harm it does to the hearts and minds of schoolchildren, es-
pecially minority children. Thus, school boards have an affirmative
duty to eradicate the effects of segregation.

Finally, isn't it curious that in the most mobile society the world
has ever known, one which has more than 90 million motor vehicles, one
in which billions of dollars are annually spent on streets and highways,
one in which people think nothing of living in one community and
working or recreationing in another, people would be opposed to chil-
dren receiving a superior educational- opportunity through the use of
transportation ?

The answer which is strongly suggested to me, and which I suggest
to you, is that mast people are not, in reality, opposed to busing; they
are opposed to integration. Such people realizeas history has so
clearly tanglitthat this complex, urban :segregated society in
which most of live, busing is the only practice hie way to integrate
the public schons. More importantly, they know that if our own public
schools are integratedtruly integratedthen housing and jobs will
become integrated. It is clear to them as it is to the rest of us that if
children grow up together in school they will respect each other, and
once they do this it will be impossible for them to practice the narrow
and restrictive policies which so severely affect our present American
society.

For these reasons, therefore, gentlemen, I ask you to reject the
proposed constitutional amendment and legislation. I also ask you to
reject the argument that neighborhood schools are more important
than equality of opportunity or that busing is unacceptable because
it destroys neighborhood schools and inconveniences schoolchildren
and their parents. Even if this were true, these are small prices to pay
for the entire future of our children, and for their very survival.

Again, thank you for the opportunity of appearing before you.
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Chairman CELLER. Thank you very much.
The next witness is Mr. Charles Morgan, Jr., director of the South-

ern Regional Office of the American Civil Liberties Union.

STATEMENT OF CHARLES MORGAN, JR., DIRECTOR, SOUTHERN
REGIONAL OFFICE, AMERICAN CIVIL LIBERTIES UNION

Mr. MORGAN. Mr. Chairman, I offer my statement for the record
and will briefly summarize it and mention a few items that are not in
it. and then be available for any questions you may have.

(The statement follows :)

STATEMENT OF CHARLES MORGAN, JR., DIRECTOR OF THE SOUTHERN REGIONAL OFFICE
OF THE AMERICAN CIVIL LIBERTIES UNION

Mr. Chairman and Members of the Committee : For the last eight years I have
directed the activity of the southern regional office of the American Civil Liber-
ties Union. In that capacity I have been extensively engaged in the litigation of
civil rights and liberties at.',m throughout the South. From 19Z's5 to 1903 I prac
deed law privately in Birmingham, Alabama. During the latter four of those years
I also tried civil rights and liberties cases. I am a graduate of the public schools
of Birmingham and the undergraduate and law schools of the University ofAlabama.

Prior to the Brown decision and while a student I favored the abolition of racial
segregation. In the continuing debate on that deeply southern-campus I was not
alone in my views. But a pre-Brown position became increasingly difficult during
ensuing years when our public leaders seriously proposed "Southern Manifestos,"
"Massive Resistance," "Frmdom-of-Choice." "Pupil Placement," and "Inter-position."

The white southern moderates phrase "not now" became "never" and a genera-
tion of white and black children grew to adulthood hearing racial diatribe from
their leaders While viewing photographs of assaults on Negro school children,
arrested and beaten Negroes, burning freedom buses and bombed churches.

This year blacks who entered the first grade in the year of Brown are entering
their senior year in law school. And today the Congress is considering whetheror not to limit school desegregation efforts.

I am familiar with the Constitutional and legal problems you face. But my
prime area of concern is based upon my understanding of the racial issue. That
understanding is necessarily based on Southern experience. As an appendix to
this statement we are submitting a legal memorandum setting forth our view of
the law as it exists today. That law seems clear but as Congressman McCulloch
recently said : "a spokesman for the Administration [is] asking the Congress to
prostitute the courts by obligating them to suspend the equal protection
clause. . . ."

Eighteen years ago under the Eisenhower-Nixon Administration there was a
different story.

Then the Supreme Court approached the school desegregation cases with deep
concern for its judicial authority. It particularly feared that the judiciary might
be an inappropriate instrument for implementation of so massive a social change.

On June 8, I.N13, it set reargument Brown and directed the parties to answer
certain questions which included :

"2. If neither the Congress in submitting nor the States in ratifying the Four-
teenth Amendment understood that compliance with it would require the im-
mediate abolition of segregation in public schools, was it nevertheless the under-
standing of the framers of the Amendment :

"(a) that future Congresses might, in the exercise of their power under
section 5 of the Amendment. abolish such segregation. or

"(b) that it would be within the judicial power, in light of future condi,
tions, to construe the Amendment as abolishing such segregation of its ownforce?

"3. On the assumption that the answers to questions 2 ( a) anti (10 do not dis-
pose of the issue, is it within the judicial power. in construing the Amendment.
to abolish segregation in public schools?

Brou a V. Board of Education.,315 U 5. 973 vp;;;;),



1328

The Court expressly invited then Attorney General Brownell to take part in
oral argument and file a brief in response to these questions.

The Government's 188 page brief found the evidence that the states, in passing
the fourteenth amendment, had considered school racial equality, inconclusive.
But the Eisenhower-Nixon Administration was certain in its position that the
Court had the power to interpret the fourteenth amendment to cover school
desegregation. Indeed, that Administration felt that only the Courtnot Congress
and not the Executivecould do so. The Government's brief is discussed by
Anthony Lewis in Portrait of a Decade (1964).

The demand of the Fourteenth Amendment was for "equal protection of the
laws." There was no talisman in the history of the amendment that defined those
words for all times. The separate-but-equal doctrine had itself been a fresh
Literpretation, a departure in 1896 from the spirit of earlier decisions. It was in
the great tradition of the Constitution, the Government said, to read the words
now in light of conditions now. A provision such as the equal-protection clause
expresses "broad principles of government, the essence of which is their vitality
and adaptability to the progressive changes and needs of the nation."

Nor did the Government's brief see anything in the suggestion that Congress
rather than the Court should deal with the issue. The Supreme Court had applied
the Fourteenth Amendment in hundreds of cases without reference to Congress
in the racial field most recently in the graduate-school cases. What was posed
now was "a question not of legislative policy but of constitutional powerand
it is a question which under our system of government must ultimately be deter-
mined by this Court." Id., pp. 26-27.

Thus, some of us have come full circle in 18 years. The issue has that capacity,
a personality of its own capable of turning the minds of rational and essentially
good men. As the late Ralph McGill put it:

"Some of those who have made this decisionto put aside all else for political
success, have been, and are, good, decent men who have had many bitter hours
of loneliness and guilt." *

Brought to its current position by the politics of race, by the inexorable
demands of its Southern Strategy. the Administration is no* locked in a political
struggle it cannot win. By elevating the very issue astride which George C.
Wallace stands it effects not merely a spoiler's role in Democratic Primary elec-
tions. It also nurtures the instrument of its own destruction; for neither the
racial issue nor Wallace can be turned off like tap water.

To conceive as their strategy does that Wallace is to simply disappear in July,
that he will not be a candidate for the Presidency or Vice Presidency on one
ticket or another or at least a Thurmond-like supporter of a Democratic Southern
Strategy in November is to reject reason. A George C. Wallace alive and well and
not running is beyond the comprehension of history. He is the Sammy Glick of
American politics. Is asked why he runs he might reply "because it is there".
And strange as it seems to many, he simply wants to be President of the United
States.

If these proposals are desigf..ed to thwart Wallace's race issue they cannot
succeed. They cannot defuse or deflect the issue. They simply do not go far
enough to satisfy the segregationist. And as most of us know, it simply is not
possible to outflank Wallace on the race question. Thus the elevation of the issue
is not merely dangerous to bla..:s. It is potentially disastrous to the Nixon
Administration.

Whether politically disastrous or not, two effects of enactment of these
proposals will he the stiffening of opposition to desegregation and a simultaneous
weakening of the resolve of courts to effect the mandates of the thirteenth,
fourteenth and fifteenth amendments.

An effect they will not have is to diminish the desegregation "burden" borne
by the white working class. The elimination of busing will not prevent the use
of pairing and other desegregation techniques. Buses will continue to transport
white and black children to the consolidated schools of the rural South. In
southern urban areas those who reside nearest each otherthe white and black
working classwill be desegregated. Only the white upper middle class children
will be sheltered from desegregation and further locked into a hrahman -caste
school system which will continue their uneducation in unreal seclusion from
the very real world they will soon face.

1 Atlanta Constitution. Oct. 30,1908, p. 10, col. 3.
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Additionally, as a southerner, many of the presumed "values" of the neighbor-
hood school seem unreal to me. The South is not a land of cultural pluralism.
The South may be a microcosm of the country and it does have internal variances,
but its characteristics are not those of New York or Chicago or Los Angeles or
San Francisco. There is and has been no large southern population of Catholics,
Jews, Italians, Irishmen, Puerto Ricans, or voluntary black immigrants. The
South is an area of simple racial dualism.

The South had slavery by law. The South had segregation, apartheid, by law.
This is why the South has been treated differently by the Supreme Court. The
South is different. That is why it should be treated differently. That is why the
northern "solution"if that be what neighborhood-school de facto segregation
iswill not work in the South, nor if uniformly applied across the land result
in much other than the ultimate disfranchisement at best and dispatch at worst
of the nation's black population.

The Administration seems to place some reliance on the premise that those in
schools seek a sense of group identitysocial, economic, or cultural. This prem-
ise is. of course, a product of northern big city Americana and white minority
ethnic group thinking. Reliance on "cultural pluralism" as Stokely Carmichael
did in proposing Black Power and citing Jewish Power and Irish Power as a
model is a common failure of many of those who deal with the South on the
basis of non-southern experience. They forget that in the South there was no
melting pot and there is little pluralism of any kind be it ethnic or religious,
Racial problems are as different from those as is the Negro's heritage of illiter-
acy different from the Jewish immigrants' literate, if foreign language, heritage.
There can be little parallel between the urban experience of white ethnic Amer-
icans and the experience of American blacks. Although Hitler required arm-
bands to identify the Jews, blacks have a sure knowledge that their armbands are
worn on their faces.

Another difficulty I have is the President's apparent reliance upon the state-
ments of blacks who are opposed to busing. This is a white and new paternal-
ism which seems to implicitly assume that blacks somehow because of skin color
have good sense. As white southern housewives relied on their maids as authori-
ties, the New Paternalists rely only upon militant blacks. The New Paternalism
refuses to grant blacks an equal right with whites to be damned fools and to be
told they are damned fools.

The New Paternalist calls for the upgrading of slums and slum schools as
though that goal were somehow shown to be attainableeither by our history or
our present inclination. The "cost" of upgrading slum schools is incalculable.
White taxpayers will not pay that cost.

The simple lesson of history culminating in Brown v. Board of Educationis
that in this country racially separate schools simply cannot be equal. To put
this in more common terms :

"White folks ain't going to pay for schools where white children don't go".
"Kids learn more from kids than they do from teachers" ; and
"White folks have the money and the government and the police and the troops

and there is no way for black folks to get the money for all-black schools from
white folks".

Nothing supports the assumption of Brown v. Board of Educationthat slum
schools cannot be equalizedother than the reasoning and evidence of pre-Brown
v. Board of Education teacher pay, graduate and law school and undergraduate
school decision including Sweatt v. Painter (the Texas Law School case) and
more obviously the millions of uneducated black men and women in the North's
urban ghettoes, two-thirds of whom were born and reared below the Mason and
Dixon Line.

The tragedy of those proposals is that their respectability is more damaging to
the prestige of law as opposed to The Order and to the judiciary than the col-
lected speeches of George Corley Wallace including those in which he referred
to federal judges as "dirty, carpet-baggin, scallywaggin', integratin', bald-faced,
race 'mixin' liars".

Our most effective voices have been stilled by assassins' bullets.
We are inn minority not merely in the South but in the nation.
Friends from the more easy and glamorous days of riska day or a week

or a month or a march in the Southleft us long ago and now, partly in frustra-
tion at their own inability to effect change, partly in rebellion against the
system, a system rejected by too many and in large measure never tried, have
become advocates of old solutions.
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The enemy is no !tamer the racism of the state house. The opponent is now
those who occupy the White House and in tragic-comedy enter a field of politico
in which they too are destined to lose if simply because they lack the heart for
hatred required to effect a successful southern strategy. To white southern
segregationists they will soon seem but "an effete corps of impudent snobs".

But most of us. white and black alike. who joined in the 1950s and 19008 will
.tick it out.

We know that men have warred for thousands of years over questions of
religion. And we know that race, unlike religion, can be seen.

WP know that separation means defeat. We have seen those separated from
our society.

We know that the old have been moved from the county poorhouse to the
urban nursing home or the central State hospital; the alcoholic failures to their
Bowery, or off the streets to the city jails; the mentally ill to asyhtms now
known as mental hospitals. lawbreakers to jails and prisons, nonconformist
juveniles to reform schools, Indians to reservations. Japanese Americans to deten-
thou camps, and Negroes to urban ghettos. In each instance, we term the confine-
ment that which it is not, we offer minimum service, get their offensive person
out f sight, given a dole that salves our conscience, and binds the outcast to
the benefit.

But we shall not surrender merely because there is a new President on the
block. an ohl idea in town, a new slavery in the wings, a new generation of
despair.

We will win not because of rationalityfor what was there recital in a
young Negro minister's hopeless boycott of a bus company ; what was rational
in students ordering a cup of coffee in a five-and-dime store; what chance
was there in the strets of Birmingham ; what rationality wa.1 there in those
raised clubs at Selma's Edmund Pettus Bridge.

We will win simply because we must.

Mr. MonoAx. I have been rather grieved by some of the testimony
here this morning. One of the phrases was that the courts somehow
had become super school boards. Of course, the school boards them-
selves, and the lab of the States at least as far as the Southern States
are concerned, is what made these courts super school boards.

My experience as an attorney in school cases is more limited than
that of some. But I was in the original schoolhouse door case in which
Governor Wallace made his stand. and the Mobile case which was a
companion case of Swann. In Mobile, we entered on a peripheral nmt-
ter. After the 13th time that case had been appealed, the Fifth Circuit
Court of Appeals referred to it as an Homeric odyssey.

I am intrigued by the fact, as I point out in the testimony, that the
Eisenhower-Nixon administration took a position on this position as
to whether Congress or the courts had authority in the field, and the
Eisenhower-Nixon administration under Attorney General Brownell
took the position that the courts. not the Congress. had the authority
to desegregate under the 14th amendment. and that was in 1953. That
is in the Government's milieus curiae brief filed then. I suggest we
refer back to it for appropriate positions.

In listening and studying a bit of the testimony that has been given
before the committee, I have become intrigued by the concept of the
neighborhood school. not peripherally but centrally. It is impossible
for the reasoning of H.R. 13916 to be correct because it is a non se-
quitur. It says the neighborhood is an appropriate basis for determin-
ing public school assignments. but that conflicts with its "guarantee**
of equal educational opportunities.

I come from an area of racial dualism, but I know if there is value
in cultural pluralism, then somebody ought to be able to partake of
somebody else's eniture. The whole neighborhooil school concept keeps
folks in one, neighborhood. one class, o11( group, and they never even
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encounter another culture. If there is any value to cultural or ethnic
pluralism, other than pizzas and matzoths, it seems to me we ought tolet our children partake of that value.

I am also intrigued by these proposals which are popularly andpolitically stated to the people to be proposals for the working class.
George 'Wallace moved our two political parties to the position which
he has held all along. That position seems to be : "Working-class folks,you are not going to have to bus your children."

But, you see, the burden of desegregation has been placed by one-way busing on the people who reside in the Negro slum areas wecall ghettos, a term that may be too modern as far as black relation-
ships are concerned. If we have no busing, the only children who the
Congress will have "protected" are the upper middle-class white chil-
dren who reside in the suburbs of the large cities. The rural children
of the South 'will be bused because that is the only way they haveto get to their consolidated schools. They will thank heaven that theyhave that bus to get there with.

In the middle-size Southern cities, who lives next to the Negroes?Not the rich folk. It is not where I lived in the early stages of my life.It is the working-class whites who live close to black folks, and whatwill you have? You will have educational parks, you will have pair-ing, but whatever you have it will mean working-class white folks andblack folks are the ones who will be integrated. but not the kids outin the fine middle-class suburbs. I hope that these are not who theCongress represents to exclusivity.
I am always intrigued by what T would refer to and have referred toas the new paternalism. The new paternalism says because a black per-son says it. it must be true. If a kid- is young enough. radical enough,

then it must be true. The new paternalism says we have a bunch ofblack folks who do not want to run around with white folksso itmust be true. President Nixon relied on those folks in his March 20address.
I am a white man. and I am not ashamed of it. I had no control overit as black folks have no control over their race. There is no redeem-ing virtue in race, nothing to be proud of. But as a white man fromthe South, I know that : White folks "ain't" going to put their money inany school system or anything else that their children don't go to.They never have and they never will. Whatever else we talk about inthis Congress or in the courts or on the hustings. that is the centraltheme of race relations in the United States. and probably it wouldbe the central theme in Africa. Black folks probably wouldn't either.It happens that here the white folks have the money. the government,and they have the power.

The question is : Are we willing to share that with the blacks?
A response comes back from the North. from northern big cities.and that response is ethnic pluralism, cultural pluralism, the valueof the ethnic gioup, preservation of the community school. The re-sponse back to that is that you cannot compare racial dualism withethnic and cultural pluralism. Hitler had to put armbands on Jewsto know who they were. Black folks wear armbands on their faces.
But there are answers to he applied, it seems to me.
We must simply stick with what we have always been before

some of us. If you are in the South and you are white, they say, when
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did you change? I never changed. The world changed around me a
bit, and I got uncomfortable. I can't remember a day when I stinted
thinking about racial segregation when I did not think it was wrong.

I started out as a Christian. The whole Christian theme was that
separation of man from man or man from God was wrong. I thought
that all the way through school.

I had a law practice in the State of Alabama. and eventually T.
left there in a hurry one day. I went back South a year later. and
I have been handling scores of cases in the voting field and in the
adininistration of justice and the desegregation of juries since then.

I can assure you of one thing: The white southerner is a politician
of note. I admire him, and I admire his current spokesman, George
Wallace. Governor Wallace has successfully moved with a southern
strategy. There is nothing wrong with a southern strategy. The Demo-
crats have had one for over a hundred years. and now the Republicans
are being condemned for having a southern strategy. But there is
great difficulty for those who get involved with a southern strategy
who do not, understand what they are dealing with. White southern
politicians have grown up surrounded by the problem of race, which
is irrational at best. and which will, test, the best of minds.

There is absolutely no way for this legislation if adopted to satisfy
the southern segregationists politicallyand I do think that the reason
for this legislation is political, and I see nothing wrong with that.
That is what politics is all about. What the Supreme Court is all about,
and the Constitution, is to tell you that you are wrong. But I know,
as a plain old matter of political strategy, the southern strategy that
deals with race. deals with an issue that will burn the hands of the
man who touches it, unless he is tilling to outflank the farthest man
in the field, and the farthest man in that field is Governor Wallace.

No. 2, he is running for the presidency. People want to know what he
"really wants." He just grew up drinking boy could be President.
There are no deals. I believe that. People say this administration has a
deal with Wallace. I don't believe that. He wants to be the President.
He, may be the Sammy Glick of American politics, but he is going to
run.

The issue has been elevated in these committee hearings, this issue is
elevated in the Congress and in Democratic primary elections across the
country. I thought it was rather strange the other day when HEW cut
off money in the Ferndale School District in the State of Michigan be-
fore the Vichigan primaries. That had been pending for 4 years. This
issue and that man can't be turned off like, tapwater. And it has the
capacity to consume the people who play with it.

I would suggest the very best way to handle this issue is to remember :
Unless you are willing to go as far as the Gulf of Mexico, you can't out-
flank the man who uses it.. There is no way this legislation will satisfy
the white southern segregationistno way in the world. The best thing
to do is face the question firmly in the faith that the American people
know way down deep what is right and wrong. Governor Askew did it
in a very brief campaign. He made some progress. In all those years I
had grown up in the South and have been in the South, in all those
years, not one white Southern politicianmark thatnot one South-
ern leader did what. Reuben Askew aid. In 1954 came the decision. In
1955 came the all-deliberate-speed decision. The rationale behind that



decision had to be the cream of Southern leadership will rise to meet
the challenge.

Well, it didn't. It curdled. It never rose. We never turned on a tele-
vision set and heard anything but racial diatribe. If my son still lived
in Birmingham, he would not have heard much but racial diatribe
until now. If he had entered school in 1954it happens to be the year
my son was bornhe would today be ready to graduate from law
school. As it is, he is only graduating from high school. It is an inte-
grated public school, the kind of school I believe in.

All I can say to you. gentlemen. is for heaven's sake. don't let the
wind and passions and tides of hatredand this is all of a politic an
who has built his life on hateturn your heads for a moment, for I am
sure most of you will agree with me that there are matters and issues
in this country far more important. than a little man running for
President of the United States.

Chairman CELLER. Are there any questions?
Thank you very much, Mr. Morgan.
(Subsequently, the American Civil Liberties Union submitted the

following memorandum :)

LEGAL MEMORANDUM ON THE STUDENT TRANSPORTATION MORATORIUM A.CT OF
1972 AND THE EQUAL EDUCATIONAL OPPORTUNITIES ACT OF 1972

I. SUMMARY

The Student Transportation Moratorium Act of 1972 and the Equal Educa-
tional Opportunities Act of 1972 are, individually and as Joint
unconstitutional.

The bills are in direct conflict with the school desegregation cases over the
past 18 years interpreting the equal protection clause of the Fourteenth Amend-
ment of the United States Constitution. These decisions impose on government
the affirmative obligation to eliminate all vestiges of state-imposed segregation--
now.

The Supreme Court has invalidated state laws which ban busing, bolding
that they hamper vindication of constitutional rights. The federal government,
like tile states, cannot frustrate the constitutional mandate of the Fourteenth
Amendment.

These bills will prevent enforcement of the Fourteenth Amendment and, con-
trary to the argument put forth by their proponents, cannot therefore be justified
as "appropriate legislation" under Section 5 thereof.

II. TUE STUDENT TRANSPORTATION MORATORIUM ACT OF 1972 AND THE EQUAL
EDUCATIONAL OPPORTUNITIES ACT OF 1972 ARE IN DIRECT CONFLICT WITH sCHOoL
DESEGREGATION CASES DECIDED BY THE SUPREME COURT OF THE UNITED STATES

A. Swann, its companions and the fourteenth amendment
A vear ago the Supreme Court of the United States decided Swann v. Charlotte-

3fecklenburg Board of Education, 402 U.S. 1 (1971) and its companion cases'
The Court granted certiorari in order to "review important issues as to the
duties of school authorities and the scope of federal courts under this Court's
mandates to eliminate racially separate public schools established and main-
tained by state action." Swann, supra, 402 U.S. at 5.

The two bills seriously affect the "scope of federal courts" in the area of
dismantling the dual school system. Consequently, the Swann, decision must
be carefully examined with regard to what the Fourteenth Amendment says the
federal courts can and cannot do in the area of school desegregation.'

I Davin v. Board of School Commissioners of Mobile County, 902 U.S. 88 (1571) :McDaniel v. newest, 402 U.S. 89 (1971) ; North Carolina State Board of Education v.Swann, 402 U.S. 9R (1071).
2"These cases present us with the problem of defining In more precise terms than hereto-fore the scope of the duty of school authorities and district courts in implementing Brown

and the mandate to eliminate dual systems and established unitary systems at once."Swann, supra, 402 U.S. at 6.
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In swoon, the Court reaffirmed, in no uncertain terms, its : trict adheronce to
the Fourteenth Amendment commitment to abolish the dual school system.
"Nearly 17 years ago this Court held in explicit terms, that state-imposed seg-
regation by race in public schools denies equal protection of the laws.3 At no
time has the court deviated in the slightest degree from that holding or its
constitutional underpinnings.- Swann, supra, 402 U.S. at 11.

The Court then went im to state the present objective. "The objective today
remains to eliminate from the public schools all vestiges of state-imposed segre-
gation. Segregation was the evil struck down by Brown I as contrary to the
equal protection guarantees of the Constitution. That was the violation sought
to be corrected by the remedial measures of Browa II. That was the basis for the
holding in Green' that school authorities are clearly charged with the affirma-
tire duty to take whaterer steps might lw necessary to convert to a unitary
system in which racial discrimination would be eliminated root and branch'." 391
U.S. at W7- ; Swann, supra, 402 U.S. at 15.

With regard to the role of the federal courts in effectuating the above objec-
tive. the Court stated : "If school authorities fail in their affirmative obligations
under these holdings. judicial authority may be invoked. Once a right and a
violation have been shown, the scope of a district court's equitable powers to
remedy past wrongs is broad, for breadth and flexibility are inherent in equit-
able remedies.3 Swann, supra, 402 U.S. at 15. (emphasis added)

The Court clearly held that "a district court has broad power to fashion a
remedy that will assure a unitary school system." Swann, supra, 402 U.S. at 16.

The two bills, however, negate the language of Swann. The bills encroach
upon aLd dilute the inherent power of a federal court to fashion an equitable
remedy to terminate the dual school system. The bills, in effect, legislatively over-
rule the Supreme Court holding.

The two bills are directed at school transportation systems. The Student
Transportation Moratorium Act of 1972 would stay federal court orders that
require busing students. The Equal Educational Opportunit4 's Act, of 1972
would, in certain cases, prohibit the use of busing as a tool to dismantle the
dual school system, reopen federal court orders already implementing a school
desegregation plan which employs busing. and filially limit the time perith: in
which a busing plan could be used.

The Supreme Court, in interpreting the equal protection clause of the Four-
teenth Amendment in the context of school desegregation cases. has spoken to
the issue of student transportation.

-Bus transportation has been an integral part of the public education system
for years. and was perhaps the single most important factor in the transition
front the one-room school house to the consolidated school .

"The importance of bus transportation as a normal and accepted tool of educa-
tional policy is readily discernible in this and the companion case." Swann,
supra. 402 U.S. at 29.

The Court in Swann. supra, and North Carolina State Board of Education v.
Swann, 402 U.S. 43 (1971). upheld the district courts' orders allowing for busing
as within the federal courts' powers to provide equitable relief. Additionally. the
Court held that busing decrees were within the capacity of the school authority.
It concluded in Swann by maintaining:

". . . we find no basis for holding that the local school authorities may not be
required to employ bus transportation as one tool of school desegregation. Deseg-
regatifn plans cannot be limited to the walk-in school." Swann, supra, 402 U.S.
at 30. :emphasis added)

"In the field of public education the doctrine of 'separate but equal' has no place.
Separate educational facilities are inherently unequal. Therefore we hold that the plain-
tiffs and others similarly situated are, by reason of the segregation complained of.
deprived of the equal protection of the laws guaranteed by the Fourteenth Amendment."
Brown Board of I:duration, 483.493 (1954).

I amen v. caanty School lioard. 318 U.S. 430 (1968)
"Tim e...ionice of equity hug...diction has been the power of Chancellor to do equity and to

mould each deeme to the necessities of the particular case. Flexibility rather than rigidity
has distinguished it. The oualities of mercy and practicality have made equity the instru-
ment for Mee adjustment and reconciliation between the public interest and private needs
as Wfli as between competing private claims. Becht Co. v. Bowles, 324 U.S. 821., 329-330
111)441. cited in liroito If. supra, 349 U.S. at 300." Swann, supra, 492 U.S. at 15.

"Daring 1967-68 for example. the Mobile hoard used 207 buses to t,ansport 22,094
students daily for an average round trip of 31 miles. During 1966 -417, 7,110 students in the
metropolitan area were bused ihtilj. In charlotte-Mecklenburg, the stem as a whole,
without regard to desegregation plans. planned to bike approxinuttely 23.000 students this
jeer. for an average daily round trip of 13 idles. , . . swam,. supra, 402 U.S. at 29, n. 11.
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However, if the 111 0 bills Were adopted school desegregation plans world beprecisely limited to the walk-in school system.
The Equal Ethieational opportunities Act of 1972 hi Section 2( a ) (2) states"Congress declares it to be the Indic, of the United States that the neighborlowdis an appropriate basis for determining public school assignments." Likewise. inTitle II. Section 2(11 ( el the bill states : No State shall deny equal educational

opportunity to an individual on account o' his rave. color or national origin bythe assignment by an educational agency of a student to a school, other than the
one closest to his place of residence ivithin the school district in which he re-sides..."

The above provisions directly contradict what the federal judiciary has beenmandating slave Brown I in 1954, The Supreme ('ourt summed it up when itstated
"All things being equal. with no history of discrimination, it might well be de-sirable to assign pupils to schools nearest their homes. But all things are notequal in a slystem that has been deliberately constructed and maintained to en-fore). racial segregation. The remedy for such segregathm may be administrative-

1) awkward. inconvenient and even bizarre In some situations and may imposeburdens on some: but all awkwardness and inconvenience .cannot be avoided inthe interim period when remedial adjnstments are being made to eliminate thedual school systems." Swann. supra, 402 U.S. at 25,
B. The Moratorium---.Ill Deliberate Delay"

The Student Transportation Moratorium Act of 1972 proposes to impose amoratorimn on new and additional student transportation. Section 3 proposes tostay the implementation of any busing o "der of a United States Court. until
July 1. 1973. or until Congress enacts legislation as contemplated by Section2(a) (4).

The bill is unconstitutional because it is contrary to the meaning of the equalprotection clause of the Fourteenth Amendment as interpreted by the Supreme('ourt of the United States.
In 1955. the Court in fashioning its "all deliberate speed" remedy acknowledged"the courts may find that additional time is necessary to carry out the rulingin an effective manner." Brown v, Board of Education of Topeka, Kansas, 349I'.S. 294. 300 (1955). However. the "all deliberate speed" approach (allowing for

delay where necessary) came to an end in 1964.
In Griffin v. County School Board of Prince Edward Count :!, 377 U.S. 218(19d4). it was argued that the district court should have abstained to give thestate courts an opportunity to rule on the possible violation of the state con-stitution. After finding that the Supreme Court of Appeals of Virginia had al-ready ruled on the issues. the Court found the abstention argument improper onother grounds.
"[W]e hold that the issues here imperatively call for decision now. The casehas been delayed since 1951 by resistance at the state and county level. by legis-lation, and by lawsuits. The original plaintiffs have doubtless all passed highschool age. There has been entirely too much deliberation and not enough speedin enforcing the constitutional rights which we held in Browny. Board of Edu-cation, supra. had been denied Prince Edward County Negro children"Griffin. supra. 377 U.S. at 229.
The Court. proceeding to the merits, and finding a denial of constitutional

rights. slated "the relief needs to be quick and effective." Griffin, supra, 377 U.S.at 232. The Court held that there existed judicial power to require defendants toexercise their power to levy taxes to assure that adequate funds were provided
to maintain a desegregated school system, It held that the district court couldconsider an order to compel the state authorities to assist the county schoolsystem.

Mr. Justlee Black. writing for the Court. concluded by stating: "The time formore 'deliberate speed' has run out. and that phrase can no longer jusify deny-ing these Prince Edward County school children their constitutional rights to aneducation equal to that afforded by the public schools In other parts of Virginia."GriyiTn. Napro, :177 U.S. at 234.
In 1965. the Court in Braiffell V. ,cbool Board. City of Richmond, 382 U.S. 103(19651 stated ". , . these snits have been pending for several years; and more

than a decade has passed since we directed desegregation of public school fa-(-Miles 'with all deliberate speed.' Brown 1. B61101 of Education, 341) U.S. 294,301. Delays in desegregating school systems arc no longer t.)lerable. Goss v. Board
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of Education, 373 U.S. 683, Calhoun v. Latimer, 377 U.S. 263, 264-5. See Watson v.
City of Memphis, 373 U.S. 526."

Again iu 1968, the Court in Green v. County School Board of New Kent County,
Virginia, supra, 391 U.S. at 439 held: "The burden on a school board today is to
come forward with a plan that promises realistically to work, and promises realis-
t tea lly to work now."

1969,In the Court in Alexaander v. Holmes County Board of Education., 396
U.S. 19 (1969), was presented with a school desegregation plan tom Mississippi.
The Court's consideration of the case took exactly 20 days. The petition for
certiorari was granted on October 9, 1969, the case was e rgued October 23, 1969,
and decided October 29, 1969. The Court stated :

"The question presented is one of paramount importance, involving as it does
the denial of fundamental rights to many thousands of school children, who are
presently attending Mississippi schools under segregated conditions contrary to
the applicable decisions of this Court. Against this background the Court of
Appeals should have denied all motions for additional time because continued
operation of segregated schools under a standard of allowing 'all deliberate
speed' for desegregation is no longer constitutionally permissible. Under explicit
holdings of this Court the obligation of every school district is to terminate
dual school systems at once and to operate note and hereafter only unitary
schools." (emphasis added)

Alexander was remanded to the United States Court of Appeals for the Fifth
Circuit. There, in the style of Singleton v. Jackson. Municipal Separate School
District,' 419 F.2d 1211, 1216 (5th Cir. 1969), the Fifth Circuit stated : "The
tenor of the decision in Alexander v. Holmes County is to shift the burden
from the standpoint of time for converting to unitary school systems. The shift
is from a status of litigation to one of unitary operation pending litigation.
The new modus operandi is to require immediate operation as unitary systems.
Suggested modifications to unitary plans are not to delay implementation.
Hearings on requested changes in unitary operating plans may be in order but
no delay in conversation may ensue because of the need for modification or
hearing."

The Fifth Circuit on December 1, 1969, adopted a two-step plan. By no later
than February 1, 1970, all steps necessary to convert to a unitary system except
the merger of the student bodies were to have been taken. The student body
merger was to be accomplished no later than the beginning of the fall term,
1970.

Even that time-table for the desegregation plan was too long, in the view
of the Supreme Court. On January 14. 1970. in a per curl= opinion, Carter v.
West Feliciano Parish School Board, 896 U.S. 290 (1970), the Court stated :
"Insofar as the Court of Appeals authorized deferral of student desegregation
beyond February 1, 1970, that Court misconstrued our holding in Alexander v.
Holmes County Board of Education, 396 U.S. 19."

The Court reversed the Court of Appeals and the cases were once again
remanded for further proceedings consistent with the Court's opinion.

Chief Justice Burger, writing for the entire Court, said in Swann: "[tihese
cases preient us with the problem of defining in more precise terms than here-
tofore the scope of the duty of school authorities and district courts in imple-
menting Brown I and the mandate to eliminate dual systems and establish
unitary systems at once." Swann, supra, 402 U.S. at 6 (emphasis added)

The Court is firm : delay in dismantling the dual school system will not be
tolerated or permitted.

Contrast the federal Court decisions starting with Green through Alexander
and Swann with the proposed Student Transportation Moratorium Act of 1972.
The purpose of the bill is to "impose a moratorium on new and additional student
transportation." Where a federal court declared that busing was to be employed
as a tool, a means to a constitutionally required endthe dismantling of the
dual scho.1 systemif this bill were enacted, the order would he stayed. The
stay would be, in effect, another delay in implementing the Fourteenth Amend-
ment mandate of Brown and others in violation of the Supreme Court's clear
and repeated rulings against such delay.

7 Th; nftl, Circuit. in its per curiam deeislon. had the falinwing to say concerning the
Supreme Corres decisinn in Alexander: "it sent the doctrine of deliherate speed to its
final restt,,- place." Singleton. supra, 410 P. 2d at 1210.



1337

The Supreme Court has spoken on numerous occasions since the Griffindecision in 1964 with regard to delay in school desegregation. It has inter-
preted on numerous occasions what the equal protection clause of the Fourteenth
Amendment dictates. It dictates implementation of "all available techniques,"
"whatever action may be necessar3" to create a unitary school system without
any further delay. It does not dictate or entertain a moratorium for possibly
fifteen months on a technique which is in many cases essential to the dismantlingof those dual school systems.

III. THE FEDERAL GOVERNMENT, LIKE THE MATES, CANNOT FRUSTRATE THE CON-
STITUTIONAL MANDATE OF THE FOURTEENTH AMENDMENT

The proposed Student Transportation Moratorium Act should be consideredin light of the Supreme Court's decision in North Carolina State Boani of
Education v. Swann, 402 U.S. 43 (1971) 8 In that case, plaintiffs had attacked
the constitutionality of a state statute which read : "No student shall be assigned
or compelled to attend any school on account of race, creed, color or national
origin. or for the purpose of creating a balance or ratio of race. religion or national
origins. Involuntary busing of students in contravention of this article isprohibited" . . . North Carolina State Board of Education, supra, 402 U.S. at
44, n .1.

The Supreme Court concluded that "an absolute prohibition against trans-
portation of students assigned on the basis of race, 'or for the purpose of creatinga balance or ratio,' will . hamper the ability of loyal authorities to effectively
remedy constitutional violations." North Carolina Statt, Loard of Education.,supra, 402 U.S. at 44.

The Court was persuaded by two facts in declaring the prohibition on busingunconstitutional : (1) "bus transportation has long been an integral part of all
public educational systems," and (2) "it is unlikely that a truly effective remedy
could he devised without it." North Carolina State Board of Education, .supra,
402 U.S. at 44.

The principle is well-established that "if a state-imposed limitation on aschool authority's discretion operates to inhibit or obstruct the operation of aunitary school system or impede the disestablishment of a dual system, it must
fall ; state policy must give way when it operates to hinder vindication of federal
constitutional guarantees." North Carolina State Board of Education, supra, 402U.S. at 44. (emphasis added)

See, in this respect, Goss v. Board of Education of City of Knoxville, Tennessee,44* F. 2d 632, 637 (6th Cir. 1971) ("any state statute or constitutional pro-
vision that forbids the transportation of school children by bus or otherwise to
accomplish a better racial balancing of school population will be denied enforce-ment") ; Clark v. Board of Directors of Little Rock School District, 328 F. Supp.1205. 1212 (F.D. Ark. 1971) (a state legislature cannot thwart a school districtin carrying out its constitutional duty to provide a unitary school system),
:now( 4. 449 F. 2d 493 (8th Cir. 1971) : and Taylor v. roaharna County School
District '130 F. Supp. 174, 176, 183 (N.D. Miss. 1970) ( the remedial power of thefederal sirts under the Fourteenth Amendment is not limited by state law, andno state law or custom may be imposed to frustrate the constitutional mandateto get rid of a dual school system), ard, 444 F. 2d 221 (5th Cir. 1971).

A legislative policy of the federal government cannot frustrate the constitu-
tional mandate that segregated school systems be abolished any more than astate legislative policy can frustrate that mandate. In Boiling v. Sharpe, 347 U.S.495 (1954), the Supreme Court of the United States expressly recognized thisprinciple.

"In view of our decision [Brown v. Board of Education, 347 U.S. 483 (1954)1that the Cot ititution prohibits the states from maintaining racially segregatedpublic schooig, it would be unthinkable that the same Constitution would impose
a leader dutto on the Foderal Government. Id., at 500 citing Hurd Y. Hodge, 834U.S. 24 (19410. (emphasis added). Cf., Richardson v. Belcher, 92 S.Ct. 254, 257(1971).

"Rce also, Iwo v. Nyquis', 316 F, Supp. 710 (W.D.N.Y., 1970) (three-judge court), sf'S,402 U.S. 935 (D71).
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If it is impermisAlde for a state to forbid the inifolementation of the remedial
measure W11101 is often the only effective means of affirmatively eliminating
racial discrimination in the public schools. it is likewise impermissible for the
federal government to absolutely forbid the use of that remedy.,

I'.. THE SI CDENT TuA xsemrr.4 'DON MORA?! ORIUM ACT OF 1972 AND EQUAL EDUCATIONAL
OPPOR1CNIlY ACT OF 19 : 2 w11.1. PREVENT ENFORCEMENT OF THE FOURTEEN111
AM EN DNIEN1 AM' CANNOT 1 IIEREF ORE BE JUSTIFIED AS "APPROPRIATE LEGISLATION"
UNDER SECTION :. THEREOF

The proponents of the two bills rely on Section 5 of the Fourteenth Amendment.
as their constitutional authority for these bills." III a White House text is,ned
March 17, 1972. the President said. " , .. I propose that Congress now accept the
responsibility and use the authority given to it under the Fourteenth Amend-
ment ., ." However. analysis of the origin and scope of Section 5 reveals that the
White House vas erroneous in its assumption that Section 5 is a constitutional
basis for the proposed bills.

In 1966, voter of New York City sought a declaratory judgment and injune-
Hon restraining compliance with the Voting Rights Act of 1965. The Supreme
Court. in Kat :enbaeh v. Horgan. 3S4 U.S. 641 (1966). held tlmt the section of
the Voting Rights Act Whiel1 provided that no person who had sifccesfully com-
pleted the sixth grade in an American school ill which the predominant language
was other than English should be disqualified from voting under any literacy
test (prohibiting the enforcement of New York election laws, '° was a proper
eNereise of power,- granted to Congress in Section 5 Of the Fourteenth Amend-
ment.

In the Katzenbarh opinion, the Court discussed the origin and scope of Sec-
tion 5. "By including Section 5 the oltaftsmen sought to grant to Congress. by
a specific provision applicable to the Fourteenth Amendment, the same broad
powers expressed in the Necessary and Proper Clause. Art. I. fi S. cl. 18. The
c:assic fornmlation of the reach of those powers was established by Chief Justice
Marshall ill McCulloch v. Maryland. 4 Wheat." 316. 421. 4 LIM. 179:; "Let the
end be legitimate, let it be within the scope of the constitution, and all means
which are appropriate. which are plainly adapted to that end which are not
probibitml. but consistent with the letter and spirit of the constitution, are con-
stitutional." Katzenbach. vapra. 384 V.S. at 650.

Accord. .r parte Cow., of Virginia. 100 U.S., 313, 345-6 (1880). "Whatever
legislation is appropriate. that is adapted to carry out the objects the amend-
ments have in view, whatever tends to enforce submission to the prohibitions
they contain. and to secure to all persons the enjoyment of perfect equality of
civil rights and the equal protection of the laws against State denial or invasion,
if not prohibited, is brought within the domain of congressional power."

Thus. the question presented is whether the proposed bills are "appropriate
legislation" to enforce the equal protection clause of the Fourteenth Amendment.

The Administration has contended that Congress has the power under Sec-
tion 5 to dilute as well as expand the protection of rights guaranteed by the
Fourteenth Amendment. The Court specifically spoke to this point in Katzen-
beat: ". . . § 5 does not grant Congress power to exercise discretion in the other
direction and to enact 'statutes so as in effect to dilute equal protection and due
process decisions of this Court' We emphasize that Congress' power under II 5
is limited to adopting measures to enforce the guarantees of the Amendment :
§ 5 grants Congress no power to restrict, abrogate, or dilute these guarantees.
Katzenbach, supra. :384 U.S. at 651.11. 10." (emphasis added )

The reason why this must be so is inherent in the very purpose of the Four-
teenth Amendment itself. It was not adopted to facilitate the restriction of
peoples' rights, but to expand and extend constitutional safeguards to reach
and protect those who had previously been unprotected. It would be anomalous
indeed to permit Congress to) restrict the very rights the Fourteenth Amendment
was designated to guarantee. No theory of judicial deference to the legislative
branch calls for authorizing Congress to restrict or dilute constitutional rights
as determined by the Supreme Court.

The bills put forth by the Administration Would "restrict, abrogate" and
"dilute" the guarantees of the Fourteenth Amendment as interpreted in the

9 Section rl of the Fourteenth Amendment provides: "The Congress shall have the powerto enforce. by appropriate legislation, the provisions of this article."
"New York law required the ability to read and write English as a conditlo. of voting.
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numerous school desegregation decisions of the Supreme Court over the pasteighteen years. (See generally. discussions in Part IL pp. =0-1'2If the hills were enacted. :1 federal court when trying to dismantle the dual
school system, would find itself sharply restricted in fashioning a remedy. Ilu.ingas a possibility would be out. Other approaches, such as school pairings andzoning, very often depend on the availability of busing. Thus, a federal court
could rind itself in the unavoidable position of having to enter a less than effec-tive desegregation plan. The result would be a "watered down" version of the
Fourteenth Amendment, thereby denying citizens the equal protection of thelaw which that Amendment theoretically guarantees them.

V, CONCLUSION

This country is committed to a position that dual schools are a denial of email
educational opportunity. Against the background of this commitment. these bills.which virtually eliminate one of the most important 1 ools for achieving desegrega-tion. signal a sharp reversal. There is no support for this reversal in the Con-
stitution which indeed affirmatively prohibits it. For these reasons, the American
Civil Liberties Union urges defeat of both of these bills.

Our next and last witness of the day is 11r. C. II. Scott of Little
Rock, Ark.

STATEMENT OF C. H. SCOTT, LITTLE ROCK, ARK.

'Mr. Scow. Mr. Chairman and members of the committee. it wasmy pleasure while Congressman Sumner was chairman of this com-matee to direct the discharge of the committee on the Municipal
Bankruptcy Act. Mm'. Garner at that time was Speaker of the House.
and there were a lot of small life insurance companies in Texas whichhad a lot of special improvement bonds, and they got him to be against
the discharge of this. We got 218 members to discharge this committee.
It passed and then the Supreme Court held it unconstitutional, so wehad to re-pass it.

So
2 I have had a little experience in securing signatures on dischargepetitions.

First, I am against forced integration of any kind.
Second, I have contributed as much as any black man in this room,and I have been in this room by my own money on behalf of theblack people. I was on the State Board of Education in Arkansas. Welived under a starved economy in the South. You talk about discrimi-

nation. There is only one group ever discriminated against more andthat was the unwillingness on the part of the people throughout the
1Thited States and especially the So ith to permit public accommoda-
tion to the black people which cut their pride and dignity more thananything else that has happened to people in this coo .'. y.

On the other hand, the man-made freight rate sit ucture created by
the eastern establishment built it Berlin wall in a sense economically,
dividing the South from the North where we had to live on one cottoneconomy. We had no money for schools as far as that goes. We were
kind of like a big family of six or eight children where there was notenough money to go around for all of us.

The South directed its schools. They were shortsighted; they werecruel in the fact that they would not equally divide the taxes we col-leted from a poor economy equally with the black children, so theblack children did not have the dollar per capita. So, they had a poorschool system, poor school buildings, underpaid teachers, and so didthe whites, but we had it much better than the blacks.
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My own thought is if we had had equal school facilities and spent
the same money per capita on the black children, I think in 1954 when
the Supreme Court handed down that decision, I doubt if we would
have had equal school facilities and each child getting the same amount
of good schools. I doubt if Justice Warren and his colleagues on the
bench would have handed that down if they had known that this could
have taken place with a well-balanced school system for blacks and
whites.

I want to give you three or four highlights from my statement.
In the first State I organized the Southern Freight Rates Associa-

tlqn. I made 22 State capitalsthis was way backto try to get some
relief from the Interstate Commerce Commission which controlled the
freight rate structure that absolutely strangled us to death, and we
lived on a staved economy. We are 90-percent agricultural. As a re-
sult, we jub, did not-have money. During the cotton-growing season of
June, July, and August. I would leave that State and go up to the East
or out West to the mining sector. So, we had nothing to have a good
balanced school system for anyone, but when we had to divide, we were
not fair. We did not give the black children the same as our children.

I believe in this proposed constitutional amendment. I am going to
contribute what tiny bit I can in helping to secure the 218 members on
the discharge committee.

I do not believe in what the President is trying to do. I think he is
delaying it. I think it confuses more than ever. I would rather see it
go on as it is rather than, instead, what I think maybe has confused it
more and nobody knows exactly what will happen.

Here is what I said about the 18th amendment. I happened to have
been a delegate to the Houston Democratic Convention in 1928 which
was a long time ago. I was a protestant and dry but I was an out-and-
out Al Smith fan who was a catholic and wet. I did for him what I
could. The Democratic platform did not contain the repeal of the 18th
amendment. But when he accepted the nomination, he said he would
propose an amendment. He lost the election not because of that but
Mr. Roosevelt came along in 1933 and in less than 12 months, 46 of the
48 States we had at that time passed the constitutional amendment.

Two or three years ago if I told this committee that to have a con-
stitutional amendment for young people to vote, we would not liarT
given it any thought, but because of the war, because of different
things like that, people softened up and, today, it is a constitutional
amendment that young people can vote. I think this will happen.

Let me get on to a phase here that might surprise you, coming
from a southerner.

The Public Acconunodations Act has done more for the dignity and
pride of the black race than any other known legislation in America.
The proclamation of President Lincoln which ,,.,0.ave the members of
the black race freedom from actual physical and mental slavery was
a new

i
and tortuous path for the black race to travel in seeking full

participation n all phases of our economic growth. This favoraole
action gave theblac;.s the opportunity to become aggressive in seek-
ing better public accommodations, schools, jobs and a broader base

iof participation n all facets of our expanding economy.
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It is inconceivable and unbelievable that it has been only 8 years
since the Public Accommodations Act was put into effect, wherein
men and women of the black race could freely enter public places for
accommodations, such as restaurants, hotels and motels, public wash-
rooms, et cetera and which opened many other doors that had been
closed to the minority races. These privileges were long overdue. The
public and political leaders are the ones who should have taken the
initiative in making public accommodations available to men and
women of every segment of our society decades ago.

This harsh and deep-rooted policy of discrimination was practiced
to a great degree throughout the 'United States until the passage of
this act in 1964. However, the practice of denying public accommoda-
tions to the black race prevailed to a greater degree in the South.
Persons born in the South and known as Southerners were and are
proud of their respective States, regardless of the known weaknesses;
yet, many had a feeling of guilt over the indifference of the majority
of people in both the North and South prior to passage of the Ac-
commodations Act.

Thirty to sixty years ago, travelers used trains primarily for busi-
ness, recreational, an trious other pu s and many of them were
not blind to the unfair treatment accorde the black race who were
passengers on the trains. On their way tz, the dining car, they passed
through coaches where there were only black people and they were
disturbed when they sensed these black persons did not have Jie pri-
vilege of going to the diner to eat. Some of those black men and women
had as good an education, as good character, and as deep a love for
their children as white parents. This degrading practice cut deep into
the pride and dignity of all of the black race. Simply, it was a harsh
situation, but the passage of this great act in 1964 has removed that
shameful roadblock throughout the United States.

There were varied roadblocks in different instances in the pathway
of the black race in acquiring good schools, administration, research,
and other facilities, such as music, art. science, and stadiums for all
sports, as well as jobs in every field of the economy. Those unfavorable
conditions are rapidly being corrected. The favorable improvements
in these areas from 1960 to 1970 for the black race were greater than
those for the white race. The future is promising; real progress is al-
ready being made. Patience and dedication to the good of all will bring
the goals we seek of rapid improvement ir, jobs and an increased
annual income for both black and white by 1980-90.

Chairman CELLER. I am going to ask you to be rather brief because
we are to o to the House very shortly. Your full mimeographed state-
ment will be reproduced in the hearing record and your printed book-
let of 37 pages, single-spaced, will be accepted for the subcommittee
file. The outline of the printed booklet, however, which appears oppo-
site the inside cover also will be printed in the hearing record.

Mr. Scow. May I read a few more paragraphs. I have given about
3 years on this on a ncnprofessional basis just on my own, trying to find
out something about these conditions.

I think if a man will take this and read it, it is long and disjointed
and perhaps too dismantling, but there are some good facts to chew
up and digest. I am presenting this on the assumption if I can contrib-

$0.449 0. 72 (Pt. 3)
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ute to the might, it would be fine and, if not, no harm is being done
from any angle.

Many of the educated and successful members of the black race, who
suffered indignities before the passage of the Public Accommodations
Act, and the young militants, have allowed their hearts and souls to
become scarred by hate against the white race. However, it simply is
not true that a deep-seated, inflammatory hate prevails in the minds
and hearts of the majority of the white race against the black race.

Many examples can be given where fine relationships are constantly
at work between the races. Members of the white race, despite ugly and
despicable labels, such as whitey, pig, white devil, racist, and other
uncomplimentary names used by several of the key black leaders, con-
tinue to be generous and outgoing in their financial support for all
forms of sports, especially football, baseball, and basketball, where
members of the black race are heavily represented; this favorable pic-
ture will increase percentagewise. The same spirit prevails in their
support of the entertainment world, the private enterprise system, and
in the heavy employment of the black race by the Federal Govern-
ment, with its more than 400,000 employeesa ratio of 19 percent
versus 12 percent of our population, as well as all other areas in which
black members are involved.

Messrs. Roy Wilkins, Clarence Mitchell, the Reverends Ralph
Abernathy and Leon Sullivan and other leaders are not clamoring to
cut back this ratio on a numerical basis in order to give a greater per-
centage of employment to members of the white race, as they practice
in securing forced integration to obtain racial balance numerically
by busing for the black race.

This whole thing has been caused by harsh freight rate structure'
made way back then, a starved economy where we had no money to live
on ourselves.

I am one of eight children, seven of us still living. We all went to
school. We had a fairly good education from a Little Rock, Ark.,
standpoint. I have three daughters to finish out here at the National
Cathedral, and so forth, so I am very much interested in schools. I
am very much interested in the black race. I sent two checks 2 years
ago to two men who were black who were running for the House and
Senate in Arkansas. I think we should have several of them elected.
We have 100 Representatives and 35 Senators. We do not have a black
member in either house. I know it is harsh and it is not right, so my
action has been in favor of the black race.

If I could have just got a little deeper into this thing here, I would
like to do it, but I didn't have the time. The other witnesses took quite
a bit of time and I wanted a few minutes to raise some points that are
said in this document.

Chairman CELLER. I take it you are in favor of the constitutional
amendment; is that correct?

Mr. Scorn. That is correct, and I am against freedom-of-choice
schools.

Chairman CELLER. Are you in favor or opposed to the moratorium?
Mr. Scorn I am against it 100 percent.
Chairman CELLER. Can you give us your reasons for being opposed

to the moratorium?
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Mr. Scorn. Yes, I think it is confusing. I think it is lending hope to
people if they have a chance to get the benefit from it.

The President said it would take too long for a constitutional
amendment, 12 to 18 months, which would be a real short period, before
it could pass. I think it a disservice to the school districts, the manner
in which it is projected and the roadblock that I think is ih the way.

As far as the Little Rock area is concerned, as far as Hot Springs,
as far as Denver, Houston. Dallas or those persons, or Roanoke, Va.,
or what have you, it does not help those schools at all. They will con-
tinue what the Court told them to do.

Anyway. I will just leave this. I am sorry we did not have more
time. I heard two witnesses take an hour-and-a-half and nonprofes-
sionally I gave on my time the thing I have been trying to do.

Chairman CELLER. Are there any questions?
Thank you very much, Mr. Scott. We appreciate your coming. Your

material will be printed at this point in the record.
(The material referred to follows:)

NATIONAL ASSOCIATION OF NEIGHBORHOOD SCHOOLS, INC., DENVER, COLO.
DENVER, Cow.

My name is C. 11. Scott with offices in Denver, Colorado and Washington, D.C.I was born and reared in Arkansas and submit the attached Statement pertain-
ing to the Proposed Constitutional Amendment by Congressman Lent of New York,H.J. Res. 620. I am defending the inability of parents of the West and, particu-
larly of the South, in their failure to have had a well-balanced school system for
black children and other minorities. I am not alibiing the failure of the white
race to share more liberally with the black race the limited amount of taxes
collected from an extremely weak and starved economy in the South at that
time, which was created by an unconscionable high freight-rate structure. Dueto this condition, the black race did not have per capita investment per child
spent in their education comparable to that of the white children which created
a harsh and undemocratic system. Of necessity, I must dwell on the reasons
and facts for a poor agricultural economy in the South prior to 25 years ago.

I served on the Arkansas State Board of Education during that troubled period
and gained enough experience and knowledge to know that the children of th?
South, both black and white, had to have equal school facilities and that an
must enjoy 9-months' school with well-paid teachers.

I developed an extensive Proposed Federal School Building Program in 1041
for the entire school system based on the assumption that teachers' salaries
would be paid from state taxes. I secured the approval of the Executive Commit-
tee of the National Education Association at that time to concentrate my efforts
in my home state, Arkansas, on a Test Project to see if I could raise ample
finances from Arkansas School Teachers, both black and white, to begin a nation-
wide campaign to encourage the Members of Congress to appropriate ample
money for construction of administrative. science, stadiums, and other related
school facilities throughout America on a long-term loan repayment basis similar
to loans made by the RFC to the REA and other businesses.

In 1941, I placed the names of 4,000 black teachers, 9,000 white teacners and
2,000 public school officials, or a total of 15,000 Arkansans in the educational
field, on our mailing list at the National Education Legislative Agency in the
National Press Building. Washington, D.C., in the development of a grass root
campaign to raise $75,000 needed for this initial test. This effort disturbed the
officials of the NEA and they, then, decided to make the same approach, which
precluded me from continuing my work. I was successful in collecting $27,500
in cash and pledges during a three-months period from the Arkansas Teachers
and deposited the money in a local bank. After I decided to discontinue my
efforts, Miss Willie Lawson, Secretary of the State Teachers Assn., agreed to
return this money to the teachers. My endeavor in their behalf cost me better
than $11,000 of my own money and 6-months in time, without any compensation.I did not regret my investment.
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I was intensely interested in helping to develop this constructive, fair and
equitable building program in order to give black children and their parents
and other minorities school buildings. facilities and well-paid teachers comparable
with those of the white children. I am confident that. it that early proposed legis-
lation had actually passed and if there had been a Government agency with
enforcement powers such as the Interstate Commerce Commission. National
Labor Relations Board, Federal Bureau of Investigation or a similar group
composed of 11 to 13 members representing each and every segment of our
society and, especially. those from the Black Race, Spanish-Americans and other
minorities and women appointees. and emphasizing the importance of our public
school system and guaranteeing the same investment per capita for all children,
regardless of race, that Justice Warren and other Members of the Supreme
Court would not have rendered their decision as they did in 1954. forcing
desegregation.

I am also of the opinion that these 9 Members of the Supreme Court came to a
conclusion that drastic action had to he taken in order to jar the parents of white
children out of their apathy and indifference to the harshness and inequities
existing in opportunities for black children and other minorities.

It is my belief that, if Chief Justice Warren and other Members of the Supreme
Court could have anticipated the failure of the majority of the white parents and
a percentage of the black parents in the execution of their decision, then, they
would have allowed more flexibility in their decision to the extent of approving
a plan making it possible for the Black and other minorities to control and
manage their schools in heavy concentrated areas. I sincerely believe that we
would be ten years advanced in the education of all children and that all school
plants would be equal with opportunities the same and the intense and ugly
feeling existing today in America would be partially eliminated.

I hope the Members of this Committee will permit me to fully explain the small
per capita income of the South and West because of an agricultural economy
which prevented their regions from having ample money to develop an extensive
and well-balanced school system for all children of all races. This is the crux
of the many vexing and explosive problems existing today, which has created an
intolerable and unenforceable school program throughout America.

In 1942, I secured the appointment of Dr. T. W. Coggs, President of the Black
Arkansas Baptist College, to be Director of Cie Arkansas Boys Training School
on the assumption that he knew more of the characteristics and mannerisms of
the black children sent to this Boys Training School than any white person and
would be more effective and create more interest than a member of the opposite
race. He gained the respect of the citizens of this State, both black and white.
There should have been many more black men and women appointed through the
years to our State Government. Our failure to permit the black race to participate
in our local and state government was undemocratic and harsh and both blacks
and whites have been penalized for such policy.

Two years ago, without any solicitation for financial or moral support. I sent
small contributions to Mr. Sam Sparks (R), a black Candidate for the State
Senate in Pulaski County, who is presently running again ; and to Mr. T. E. Pat-
terson (D), a black candidate for State Representative. I knew then and know
now we are making a grave mistake in our failure to elect representatives of the
Black Race to our State Legislature. We have 100 Representatives and 35 Sen-
ators and do not have a Black Representative in either the House or Senate

I recently called 4 avowed black candidates for the Senate and House anu told
them they could count on a small contribution from me. I would like to see a
minimum of 5 representatives and 2 senators elected statewide. It would be
healthy for a good relationship and eliminate some tension and ugliness.

I have contacted leading educators of both the black and white races in Hous-
ton, Dallas, Denver and Mr. Eddy Anderson, Coach of °rambling College and Mr.
Carroll, Principal of Carroll High School in Monroe, Louisiana ; the Treasurer
of Howard University ; Dr. Davis, President of AM&N College ; as well as in-
terested parties in Detroit and Miss Irene McCabe of Pontiac, Michigan ; Mrs.
Mary Louise Hicks of Boston, Massachusetts; Mrs. George DeHaven of Dallas.
Texas ; Mrs. Wade of Mobile. Alabama ; and Mrs. Guide Gray of Brandon, Florida
and President of Bishop College in Dallas, Texas to discuss these many explosive
problems. This effort hail been on a non-professional basis. I have drawn no salary
and have expended a substantial amount of money during the past 38-mouths.

The following letter indicates the goodwill and interest I have displayed toward
members of the Black Race. I have been alert and active during the past 40-years
in the betterment of the minority races. I developed many friendships among them
in my professional and political conte eta.
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OCTOBER 18, 1971.
Mr. RICHARD uDicx" BUTLER,
Chairman of the Board, Commercial National Bank,
2nd and Main Streets,
Little Rock, Ark.

ME. DEAR DICK : The enclosed copy of letter to Miss Arlene Gillam, 500 W.
24th, North Little Rock. Arkansas 72214, is self-explanatory. I made an observa-
tion about her personality and the splendid service she rendered to all customers
who transacted their business with her about four months' ago. You stated that
you and others had already made up your mind that she deserved extra recogni-
tion for the splendid job she was doing as a Teller. I recently noticed that she had
been transferred to, possibly, the most important Teller Window in the Bank.
I am confident she is daily making friends. She recently told me she devoted
some of her holiday period in soliciting new accounts.

There is now and will continue to be employment for members of the black
race if they are prepared and have good character and are willine to work, Those
characteristics, of course, are requirements in any employee, reg irdless of race.
She is daily building some good dividends for the employment of other members
of her race.

I wanted to, simply, let you know how depositors and clients of your bank ob-
serve favorably the job being done by different employees.

Your friend,
(8) CLIFF Scorn

I have tried to project this Statement with restraint and goodwill toward all
individuals and groups involved in this most sensitive crisis in our entire school
history, It is not my intention to impugn the motives of any individual, minister,
black leader, or the Government for their participation in the struggle to better
the economic, educational or social status of the Black or minority races.

I only ask that men and women, who differ from my philosophy and convictions
pertaining to the ambitious and far-reaching objectives in consummating a nation-
wide equal school system for our children, doilarwise per capital and regardless
of race, study and consider the merits of this definite and positive approach which.
if executed, will actually eliminate a substantial percentage of the explosive and
ugly conditions in our school system.

(8) C. H. Scan,
Executive Directl,r.

COIWELLINO AND SENSITIVE SUBJECTS AS PROJECTED IN THIS STATEME' r

1. PROHIBITIONTHE VOLSTEAD ACT-18TH AMENDMENT (B pealed
in 1933).

2. THE PUBLIC ACCOMMODATIONS ACT OF 1964 has accomplis .ed more
for the dignity and pride of the black race than any other Civil Rights Legisla-
tion.

3. The black race enjoyed a greater percentage increase of income and employ-
!tient from 1960 to 1970 than the white race.

4. Projection of an enormous building program for black colleges and univer-
sities$30.000,000,000 to $50,000.000,000, or more, during the next 15 to 25-years.

5. Governors and public officials should stimulate interest and support the elec-
tion of black representatives to State Legislatures and other public offices.

J. A PROPOSED CONSTITUTIONAL AMENDMENT to place our school sys
tem back into the hands of duly elected School Directors, stressing and mpha
sizing the importance of neighborhood schools.

7. Our generous and sympathetic Government appropriated $69.000,000,000 for
different forms of relief during 1969. 1970. 1971 and 1972. The blacks and other
minorities will participate to a greater degree than the whites in this unbelievable
generosity of the American people.

8. Huge annual appropriations by Congress help to lessen the values of all
forms of one's investmentlife insurance, savings and loan stock, municipal,
state and federal and other stocks and bonds.

9. Unconscionable and harsh freight rate structure passed by Congress about
83 years ago and placed under the control of the Interstate Commerce Commis-
sion created a starved economy for the Southern and Western States.

10. Willie Mays. Hank Aaron, Ernie Banks. Bob Gibson. Jackie Robinson,
Jenkins and Stamen and many stars of football baseball and basketball enter-
tained millions of fans by their skill and competitive spirit their conduct and
their success have accomplished much in breaking down barriers between the
black and white races.
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11. I have tried to project this Statement with restraint and goodwill toward
all individuals and groups involved in this most sensitive and explostVe crisis
in our entire school history: It is not my intention to impugn the motives of
any individual, minister, educator, black leader or the Government for their
participation in the struggle to better the economic, educational or social status
of the black or minority races.

Chairman CELLER. This terminates the hearings for this morning.
The Chair wishes to state that a letter has been received from Birming-
ham. Michigan. enclosing a petition signed by 1,500 persons in oppo-
sition to a constitutional amendment to proscribe pupil transportation.
This communication together with the signatures attached thereto will
be retained in the committee's files.

Without objection, there will be inserted in the record at this point
the following communications:

Statement by the board of leaders of the New York Society for
Ethical Culture entitled, "Controversy Over Busing."

Senate Joint Resolution No. 7, General Assembly, Commonwealth
of Virginia, memorializing the Congress to propose an amendment
to the Constitution of the United States relevant to neighborhood
schools.

Statement of James A. Gavin, legislative director of the National
Federation of Independent Business.

Statement of the National Council of Jewish Women, Rochester
section.

CONTROVERSY OVER BUSING-A STATEMENT BY THE BOARD OF LEADERS OF THE NEW
YORK SOCIETY FOR ETHICAL CULTURE

The intrusion of President Nixon as a partisan in the current attack on the
busing of children presents grave problems for the nation. It is a threat to the
hope of a more democratic quality education for our children. It is a setback to
the movement for civil rights and better race relations. It means increased
separatism by black and white, and the increasing division of the nation. It
means a weakening of Constitutiona' authority and the Bill of Rights for all and
the principle of equal protection of th.? laws.

The commitment to equal protection and equal opportunity for all was given
decent and honest expression in the U.S. Supreme Court decision of May 1964:
"We conclude that in the field of public education the doctrine of 'separate but
equal' has no place. Separate educational facilities are inherently unequal."

The patterns of housing segregation throughout most of the nation and espe-
cially in the Northern States make for segregated schools. White children and
black children grow up without the benefits of knowing each other, without the
shared experiences which are possible in racially balanced schools.

The arguments of the evils of busing sound hollow indeed when we acknowl-
edge that hundreds of thousands of children ride miles to school every day in
public buses and trains, in school buses and private buses and car pools and pri-
vate cars. This is unavoidable in rural districts and wherever there are consoli-
dated school districts. It is inevitable in urban areas where children have to
attend special schools, schools for children that are handicapped or have special
problems, children who are tutored and interested in specialized areas in the
arts, sciences, industrial training, children who attended parochial or private
schools. But, in addition, there is a strange silence about the hundreds of thou-
sands of children who are bused out of their neighborhoods and districts every
day for the purposes of segregation. To all this there has never been objection.
The busing issue is raised only where it is used to achieve racial balance.

The real educational issue is quality education for all. And to a degree that
quality requires academic standards and processes which nourish the curiosity
and further the incentives and motivations to learn and grow on the part of the
young. The proper mixture of the children of diverse backgrounds can be a vital
factor in the dynamic process of education. The mutual stimulation and chal-
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lenge of differences are a positive factor. They make for a realistic initiation
into the nature of the adult world of human relations. They are a necessity in
education for democracy and for international justice and peace.

White racism has led to black separatism. Neither is good for the future of
this nation. The issue of busing matters not just to minority gr3ups or the poor.
It is an issue which brings us all face-to-face with the question of the nation's
future. There is no escape. Either we bring about greater unit, and cooperation
between the people who make up this nation or we shall be torn into factions
and fractions, black and white. rich and poor. And with this a division and con-
flict and weakening and wasting of our strengths and the erosion and destruc-
tion of our most precious heritage and reason for being. We have always had a
problem of interpreting and living by the Constitution and the basic principles
of freedom and equality for all. Do we today believe in rights for all? Do we
mean to abide by our court decisions whether we like them or not and will wesustain them even against our own prejudiced and vested interests? The Con-stitution and the laws and the courts and the hope of a better life for all our
people is at stake.

Our children are our future citizens. They will eventually have to work out
the problem of the American nation as a civilization and the nation's survival
as a member of a family of nations in a peaceful global community. The domestic
and international problems which the children and youth of this generation will
have to face will require every bit of talent and intelligence and team work of
which they are capable. It will require the trust and unity and cooperative efforts
of all of them regardless of their differences of color and ethnic mien. creed
and class. A nation divided and torn by fear and hate and violence cannot survive
in competition with the other nations and rising peoples of newborn nations. The
natural resources and productive power of America will not be enough to assure
survival. The quality of relationships within the nation will determine whetherthis nation is able to survive. It will determine whether this nation is fit tosurvive.

Whatever his personal views, Mr. Nixon as President has violated basic dem-ocratic principles in defying the Supreme Court on the question of busing chil-
dren to school. His action stands in stark contrast to the position of President
Eisenhower on the issue of the courts and school desegregation.

COMMONWEALTH OF VIRGINIA GENERAL ASSEMBLY

SENATE JOINT RESOLUTION NO. 7 MEMORIALIZING THE CONGRESS TO PROPOSE AN
AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

Patrons : Messrs. F. T. Gray and Parkersor.
Resolved by the Senate, the House of Delegates concurring, That the Congress

of the United States is hereby memorialized to adopt and offer to the states for
ratification or rejection the following amendments to the Constitution of the
United States, to be valid only if ratified by the legislatures of three-fourths of
the several states within seven years after the date of final passage of this Joint
Resolution;

"Article
"Section 1. No public school student shall, because of his race, creed, or color,

be assigned to or required to attend a particular school."
"Section 2. Congress shall have the power to enforce this article by appropriate

legislation."
And be it further resolved That the Clerk of the Senate is hereby instructed

to send copies of this Joint Resolution to the members of the Virginia delegation
in the Congress of the United states, to the Clerk of the House of Representatives
of the Congress, and the Clerk of the Senate of the Congress, and to the Gov-
ernors of the several states of the United States.

Agreed to by the Senate February 15, 1972.
LOUISE O'C. LUCAS,

Clerk of the Senate.
Agreed to by the House of Delegates March 8, 1972,
GRORGE R. RICII,

Clerk of the House of Delegates.
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STATEMENT OF JAMES A. GAVIN, LEGISLATIVE DIRECTOR OF NATIONAL
FEDERATION OF INDEPENDENT BURN Lt3S

Mr. Chairman, distinguished members of this Committee. My name is James
A. Gavin, Legislative Director of the Na'tional Federation of Independent Busi-
ness. On behalf of our more than 305.000 member firms across the United States.
I want to thank you for this opportunity to present our testimony on busing
before you today.

The National Federation of Indepenuent Business is the largest organization
of its kind in the world. We represent the views of the small. independent busi-
nessman. These views are current, and are based upon our regular, systematic
pollings of all member firms on important issues pending before the Congress.
This, the Federation has done continually since its inception back in 1943.

In February of this year, we polled our member firms on the question of busing.
Specifically, we polled the question regarding a proposed Constitutional Amend-
ment prohibiting compulsory assignment or busing of children to schools on the
basis of race, creed. color or national origin. Our members reacted by giving us
the largest return of completed ballots ever received in the 29-year history of
our organization.

The results showed : 86% For a Constitutional Amendment. 9% Against, and
5% No Opinion. With such a large return, and with such a wide disparity in the
results, there can be no doubt where the small, independent businessman of
America stands on the question of forced busing. An in-depth study of the re-
turns indicate the results show little geographical variation.

Although polling only the Constitutional Amendment approach, we interpret
the tremendous response we received as evidence that people want relief
through the quickest, most practical approach availablefrom the consequences
of forced busing.

Some typical unsolicited comments from the respondents show that National
range involved. I would, just briefly, like to call to your attention a few of
these: "Forced anything is unAmerican."a Minnesota plastics manufacturer;
"Busing children to an inferior school does not improve the school or the teach-
er."a California businessman ; "I am in favor of non-forced integration."a
Texas building supplier ; "Forced busing c.,n never work. All it can do is aggravate
and separate communities and neiglibors."No state or occupation given.

Mr. Chairman, the question of forced busing is one of the mast emotional issues
to confront 20th Century Americans. All throughout the width and breadth of our
laud, people are ups.at and dismayed over busing, as unelected thm..dicians not
only blunt and thwart the intent of the Law of the Land, but in so doing use
innocent school children as one would use pawns in a game of ches.4.

Literally countless times every school day across America, children are up-
rooted from neighborhood schools and bused 5, 10, 15, 20 miles, and in many cases
even further, to an unfamiliar school in unfamiliar surroundings only to achieve
some egalitarian theory of racial balance.

I have mentioned thwarting the law. It does not take the proverbial Phila-
delphia lawyer 4.o recognize that the 1964 Civil Rights Act 'expressly forbids as-
signment to pupils to schools on account of race. Going even further back to the
1954 Supreme Court decision in the Brown v. Topeka case, the high court held that
assignment of pupils to schools strictly because of their particular race was un-
Constitutional. This decision made no mention of forced racial quotas.

Today, however, we have made a complete cycle back to 1954. The busing of
children solely on the basis of race is as wrong today as it was in the past. And
today. the courtsdespite the 1964 Law of the Land enacted by the Congress
hold that race must be a factor in the forced assignment of children to public
schools.

Busing tramples upon the very orinciple the 1954 Brown case sought to estab-
lish. White children are shipped here, black children are shipped there, in the
Carolinas red children are shipped somewhere else, while on the West Coast yel-
low children are shipped elsewhere. All this is done to obtain what the theoreti-
cians call "racial balance."

Let me emphasize again that all this is being done with complete disregard for
the wishes of the majority of parents of all races. And. regrettably, this is being
done because of the color of a child's skin. What could be more unAmerican? Is
not justice color blind?

The most recent Gallup poll on basing reveals that 76 per cent of the public op-
pose busing. Some 47 per centor a majority of those blacks expressing their
views on the subjectwere opposed to it.



1349

Among the reasons given by those opposed were:. (1) Children should go to
school where they live; busing is unfair to them and to their parents. (2) Busing
is an unneeded and undesired expense; the money could be better spent improving
the quality of education for both races. (3) The time spent on long bus trips is
enervating to the child, as well as a waste of time.

Of those 18 per cent who favored forced busing, their chief reasons were: (1)
Busing will upgrade the quality of education for blacks. (2) It will improve race
relations in the Nation. The remaining six per cent had no opinion.

Proponents of forced busing are worlds apart from the view adopted by the
recent grass roots Black National Political Convention meeting in Gary, Indiana.
The Convention, according to a report in the WASHINGTON POST of March 13,
1972, "Condemned busing to achieve school desegregation as 'rascist, suicidal
methods' that are based on the 'false notion that black children are unable to
learn unless they are in the same setting as white children'."

The newspaper report states that the Convention stand was taken "by a loud,
overwhelming voice vote" of the delegates.

William Raspberry, in his column in the same newspaper on January 20, 1972,
wrote

"Virtually no one wants busing on the level it would take to integrate the
schools in most metropolitan areas.

"1, for one ,would be willing to take one step backward, to honest desegregation.
That is, let to move forthrightly against any attempt at official discrimination.
But at the same time, let us end the humiliation of chasing after rich white
children. And it is humiliating. For one thing it says to black children that the:
is something inherently wrong with them, something that can be cured only I
the presence of white children. Some of us don't believe that. Some of us believe
that given adequate resources, financial and otherwise, black children can learn,
no matter what color their seatmates happen to be."

For informational purposes, William Raspberry is a respected black journalist
in Washington news circles.

Busing, we believe, has yet to disclose what tangible value can be gaintd for
the children involved. Instead. only negative results surface in the issue. Quality
education no longer exists. Forced busing has caused Just plain, everyday Ameri-
cans, in addition to parents and grandparents, to become more and more alarmed
over the issue.

Unlessand untila remedy is found, these millions upon millions of our
citizens will, without doubt, reflect their frustration and consternation at the
polls come Election Day.

This volatile and emotional issue, we believe, can only be effectively defused
by a Constitutionni Amendment. Then eak argument advanced by some that the
Constitutional Amendment approach would take too long is folly. Consider the
rapidity with which the latest Constitutional Amendment granting to 18-year-
olds the right to vote in state elections was adopted.

However, should his Committee decide not to report a measure calling for a
Constitutional Amendment on busing, perhaps it will publicly encourage the
various states to hold referendums on busing, thereby allowing rank and file
Americans to express publicly their feelings on this issue.

Perhaps if this course is pursued, the various states will, through their legis-
latures, petition for a Constitutional Convention on the forced busing issue. May-
be even such a Convention would not then be necessary, for certainly it would
be obvious to all in the Congress Erectly how the American people feel regarding
busing of school children.

Federation members strongly favor the Constitutional Amendment approach.
An Amendment would provide a sane, uniform law that would be applicable all
over the United States equally without regard to race.

We urge that such legislation be favorably reported as soon as possible.
Thank you.

STATEMENT OF THE NATIONAL COUNCIL OF JEWISH WOMEN, ROCHESTER SECTION

The city of Rochester, New York, school district services approximately 45,000
children with 28,000 at the elementary level and 17.000 at the secondary level.
37.5% of these children are classified as members of minority groups.

According to the Annual Statistical Report of the City of Rochester, 1970-71.
the City School District had 45 elementary schools of uthielt 0 were 95% or



1350

more minority populated and 5 were between 65-95%. Conversely, 7 elementary
schools had less than 10% minority enrollment and 11 were under 20%. It
should also be noted that these inner-city schools contain larger per capita popu-
lation than the outer-city schools. Eleven of these schools were racially imbal-
anced according to the New York State Board of Regents definition of racial
imbalance as a school containing more than 50% minority enrollment.

By Grade 12, because of school drop-outs, the percentage of minority school
enrollment had dropped to 20% from 45% at Grade 7. Out of 9 high schools, 2had more than 50% minority enrollment.

Under voluntary pupils transfers due to two-way open enrollment and subur-
ban-urban transfer programs, 2262 children were involved in 1970-71, leaving the
bulk of the 45,000 school population unaffected.

In 1971-72, the then elected School Board voted a school reorganization and
desegregation plan to be implemented in stages and to eventually affect the
entire school district. The educational validity of separate junior and senior
high schools impelled the decision to ho e total reorganization at that level.
No new construction of facilities was necessary. Despite some minor disruptions
at the inception of the plan, time has shown a tremendous lessening of tensionsand violence.

Two areas of the City, using contiguous schools within each area, achieved
elementary grade reorganization without busing in 1970-71 (Kindergarten-3.
4-6), The effectiveness of this experiment led to further reorganization of a
larger elementary school area using cross-busing for non-contiguous schools.
Reports by professional staff and involved parents reflect the success of this
program.

In the fall of 1971, a change in the method of selection and election of school
board members led to a so-called non-partisan board with responsibility to no
political party and the rescission of the total reorganization plan. The action
is now awaiting federal court review as to its legality.

Before we had an opportunity to evaluate and assimilate the effects of reor-
ganization, fear and emotions swept into office five candidates who ran on the
single issue of anti-busing. This election took place in Novembe-, 1971, following
by only two months the beginning of school reorganization in September, 1971.
In place of a well-balanced, educationally sound program. the new Board is
offering a "freedom of choice" plan. As previously stated, at the height of
open enrollment, only 2000 students were involved. Past experience has shown
that due to logistics and building size limitations, open enrollment is a dead
end and presents no viable alternatives.

Should the Courts uphold the decision to rescind reorganization, the reor-
ganized schools will return to their former status: i.e. k-6,7-12. In their haste
to prevent busing, this school board will have sacrificed valuable school pro-
grams. The recombining of junior and senior high school students into the same
buildings is in direct violation of recommendations made by a recent Blue Ribbon
Committee on reduction of friction and unrest in our secondary schools.

Rochester's reorganiaztion plans were formulated because the Supreme Court
of the United States established in 1954 that jntegration of public schools was
required and guaranteed by the Fourteenth Amendment to the Constitution.
Busing was a necessary tool in Rochester, as elsewhere, to protect school chil-
dren from deliberate efforts to segregate them by race and to secure quality
education for all. In the final analysis. the choice is not "to bus or not to bus"
but to give children the opportunities to learn how to live among a wide variety
of people with whom they will spend their lives.

The National Council of Jewish Women believes that we must not risk the
undermining of the spirit of the Constitution and of returning to the kind of
segregation and misunderstanding that led the Courts to use busing as a last
resort method to achieve desegregation.

Chairman CELLER. I also insert at this point communications from
"Let Your Voice Be Heard," Norfolk, Va. :

1. "To Whom It May Concern" from Mrs. Nancy F.. Grisham and
Richard E. Grisham, February 29,1972.
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2. "To Whom It May Concern" from Mrs. Mary Ann Sweeney,
February 29, 1972.

3, "To Whom It May Concern" from Mrs. Robert E. (Helen S.)
Ornoff, February 28. 1972.

4. Statement by Mrs. John Ruth.
5. Statement from Mr. and Mrs. Clarence Doyle.
6. Letter from Kathryn Ogg, president, "Let Your Voice Be

Heard," to Chairman Emanuel Celler.
7. Letter from Mrs. Wilburn P. Davis, February 29, 1972.

NORFOLK, VA., February 29,1972.
To whom it may concern :,

Although my children are not old enough to attend school, as an American
citizen and a mother, I feel an obligation to voice my objection to forced mass
bussing of school children to achieve an artificial racial balance.

We bought our home located where it is for several reasons. It is within walk-
ing distance of a shopping center and a church of our faith. However, the main
concern was an elementary and a junior high school within walking distance. We
are also within walking distance (4 blocks and 10 blocks) from two other
elementary schools, but do not live within their district. Now, instead of walk-
ing approximately 4 blocks to school, our children will be required, by court
order 1,, ride a bus 12 milesinto downtown Norfolkwhile in grades 1, 2. and
3. Our 0. 7 and 8 year old children's days run 9 to 10 hours in duration from get-
ting up until they return homeand then there is supper, homework, etc. Dur-
ing winter months, they arrive home after dark. Many have long walks home
from the bus stopAFTER DARK.

I cannot, as a mother, send a six year old child into downtown Norfolk, know-
ing if she misses the bus. she will have a two hour trip home. She cannot read the
names of the buses she will have to catch. If she becomes ill. I have no way to
go after her and cannot afford a taxi. She will have to stay at school all day
even if she is sick. I feel the courts are overstepping their limits by coming into
my home and telling me what to do with my children. I would like to see us
return to government by legislation instead of judicial decree.

My best friend's father was murdered November 4. 1971, just a short distance
from when? I am expected to quietly send my children to schoolan area where
drug traffic and crime are heavy. This took place directly on the route she would
have to take if she missed the bus. This man was cell known in the community.
having had his bu.ciness there 20 some years. If he is not safe, how can a child
alone be safe?

My children are mine. not the Supreme Court's and I resent and highly object
to being under mandate of the Federal Government to send them across town.
Hopefully, this amendment will be released to the Boor for a vote. thus giving
me my right for Mr. Whitehurst to vote for my family.

Sincerely,
Mrs. NANCY E. GRISHAM.

NORFOLK, VA., February 29,1972.
To whom it may concern

As an American citizen, the father of my children, and the provider of my
home, I feel it is my duty to voice to you my opposition to the Supreme Court's
mandate to bus children miles from home for the sole purpose of racial balance.

Six years ago I purchased my home in area that is very convenient to a church
of the faith of my family, an elementary school and a junior high school. All are
within walking distance. At the time I bought my home my wife and I had no
children. We bought the home with the idea that our children would attend these
neighborhood schools. We are now blessed with two lovely girls, but we find that
they will not be permitted to attend these schools.

I am not opposed to equal rights for Negroes. I feel this should have happened
long ago. I sincerely believe that most of the Negroes feel as I do about children
being bused around the city like cattle going from one pen to another.
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Busing creates not only a financial hardship upon the parent, but more impor-
tant, it caused an emotional disturbance with the children because in many cases
they are separated from their brothers and sisters and friends. No thought has
been given to the safety and welfare of the children. Common sense tells you
that you would not place a small child on a bus and permit him to travel unes-
corted. Crime and accident rates are soaring higher and higher each year. I will
go into more detail later in this letter.

This is supposedly a "free country" in which the rights and opportunities of
all men are considered equal. Many thousands of emigrants come to our country
every year f r this reason. What gives the Supreme Court the privilege to dictate
to me where I must send my children to school? I realize there are many
emergencies which may arise in our schools which could cause a temporary
change in school schedulesfire, floods, epidemics, shortage of teachers, etc.,
but I do not think that the Supreme Court should be permitted to disrupt a
nation by shifting children around the schools as if they were furniture (or cattle
for that matter). With the Negroes now having equal housing opportunities, the
racial balance in the schools will take care of itselfmaybe a little slower than
the NAACP would like, but at least very few of the disadvantaged stated in my
previous paragraphs would arise.

The paragraphs to follow pertain to the circumstances we have been confronted
with in Norfolk and the surrounding Tidewater area.

In my first paragraph I used the word mandat, and to me this is exactly what
the Supreme Court has done. It is true that the Supreme Court has not had any
verbal or written communications with me. nor have they approached me and
given me a direct order to bus my children to school. We have, however, been
informed by the 4th Circuit Court that we will bus our children, against our will
and at our own expense. The Supreme Court could care less how far our children
travel to school or what mode of travel is used to get them there, Just so long as
the NAACP is satisfied that the schools are acceptably integrated. I quote from
the Virginia Pilot newspaper of August 1, 1971, "The alternative to defying the
court order is jail." To me this appears to be a mandate. Although the Supreme
Court did not tell us to bus, the Supreme Court is responsible for all actions of the
junior courts (meaning the 4th Circuit Court )

Last year 232 teachers resigned in Richmond, Virginia. This year, more are
resigning. A private school in Norfolk advertised in the newspaper for four
teachers. The school received 75 applications from certified teachers that had
left the public school system. In our Norfolk schools last year, slow classes were
done away with. This year the accelerated classes are ceasing to be. Our slow
students and our gifted ones are lost . . , the reason ., the NAACP says this
is discrimination.

Busing has done away with Girl and Boy Scouts and extra after school activi-
ties for elementary age children. The buses will leave school immediately after
classes dismiss and so must the children. Night activities are out of the question
for children of these grades because late arrival home, eating supper and doing
homework leaves very little time for other activities before going to bed.

Although the Virginia Transit Company is going out of business soon, I would
like to tell you a few things about their buses and the service we received from
them. The buses that the VTC uses for transporting school children do not meet
the regular standards required for a school bus. There are no flashing lights and
the (snly markings that labels it as a school bits is a small sign on the rear saying,
"CAUTIONSCHOOL CHILDREN." These same buses are used for every-
day transportation . . , 3(15 days a year. This caution sign can be seen at any
time during that period (in other words, the signs are not removable). The city
officials have said publically that in order to avoid traffic jams. it is not neces-
sary to stop for school buses that are loading or unloading children. Since when
is time and smooth traffic more important than the lives of our children?

Dr. Stolee. who drew up the desegregation plan for Norfolk. was brought
here from Miami, Florida. by the NAACP. He testified on the witness stand that
he had no background in school planning. When asked if he had ever seen our
schools or visited in our communities, he said no. The plan was drawn up by
the use of city maps and charts. Knowing this, the court approved the plan.
My question is this, would you or I ask Dr. Stolee to draw tip blue prints for a
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new home that you or I might move into. The answer is definitely no. Thenwhy was his plan accepted by the court? Are not children more important thanthe blue prints for a home or anything else that you can picture this man doingthat he is not qualified to do.
In the 1970-71 school year, 16,000 children were to be bused in Norfolk. As ofDecember 1971 we had lost 7,500 students from our school system.
I know of many Navy wives who have taken their children and g-re backhome. There are many Navy families requesting orders away from the 'corfolkarea. There is much talk of white flight. People are selling their hones andleaving Norfolk.
Many children who are being bused come from low income faraPes . . ,black and white alike. The Negro children being sent to my area art, comingfrom a ghetto are where children average 4 to 6 in number per family. Some

of them will spent! $50.00 per month for bus tickets. How can they meet these
expenses and continue to properly feed and clothe their children? If they arehungry and cold, how can they possibly learn? Is this not doing more harm thanstaying in the schools closer to home?

There is a government provided Navy housing that is busing all 12 grades.Many of these are large families. Most of the military families ni, ving intothe Norfolk area are unaware of the busing situation. They are minding itdifficult to meet the added expense of buying bus tickets. This particular Navyhousing is almost within shouting distance of an elementary school and approxi-mately one mile from a junior high school.
I feel that these buses are unsafe for children to use as a means to get to andfrom school. I say this because of the many incidents that have occurred. Therehave been fights, thefts, girls molested, and many other smaller crimes com-mitted. Most of the time the drivers fail to prevent them from happening. In

the Larchmont area. an eight year old girl was molested on a bus and nothingwas drne . stop it. The girls in that area must now wear slacks to school. I
personally know parents who have called the school board to report injuries andhave been told to keep it quiet. Do not publicize it. We do not want cur school
problems made public. I do think the time has come to make it public. Most of
our first, second. and third graders will be riding buses. I do think the men whomake the laws should consider their safety as well as their civil rights.

Dr. Levin. a prominent Norfolk dentist, was involved in an automobile accidentwith a pedestrian in a high crime residential area of Norfolk. While attempting
to render assistance to the injured girl, he was attacked by a group of teenagers.After the incident occurreo, Norfolk Police Chief Staylor issued a statement
indicating that these were high crime areas. The public should stay out of them
at night completely and should go in them only when absolutely necessary during
daylight hours. This particular area happened to be a Negro area.

I said earlier in this letter that I am not opposed to equal rights for Negroesand this is very true. Rut, as a father, how can I permit my children to be inareas like these . . no matter what color occupies them?
I have enclosed some articles that may be of interest to you.* You will note

that Norview and Tucker have now been paired. Norview is a totally integrated
residential area. My wife graduated from Norview High School in 1964 and it
was integrated then. Two-hundred of the students being bused to Tucker areNegro. The parents of these children wor'ted long and hard to move their familiesout of the ghetto areas of the city. Now look what is happening to them. Does
this snake any sense to you? Why replace black with black? Who is deprived of aquality education?

The Civil Rights Movement began because Negro p^ ',Its wanted their chil-
dren to attend the school closer to homenot to be b, past other schools toreach the school they attend. In balancing the schools, a .e couvis have striped
each and every child of the RIGHT that the Negroes originally wanted.

I feel the children will bear the greatest burden caused by busing. AlthoughI did not attend school under a court ordered busing plan. my childhood was
similar to what these children will experience. At the age of 18, I had moved

The articles referred to are retained in the committee's files.
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approximately 28 times and attended 11 schools. Due to the difference in ages
of my older brothers and sisters. I attended school alone. I wish to see that these
do not happen to my children.

Before closing this letter, I feel that I must say something about the re-
sponses that I have received in answer to the letters that I have written.
Since July of 1971 I have written approximately 300 tette-4x to various Senators
and Representatives. To date I havl received approximat ) replies. In all of
my letters I have basically asked the question of how will La.. , profit me and my
family, and is he in favor of busing. I have never received an answer to the
first part of the above sentence. To th ) second part, I received such aswers
as "THANK YOU FOR WRITING", "I'LL TAKE IT INTO CONSIDERA-
TION," and other statements that put them on the "fence"., I have been told
that because I am not from his (the person I ye written to) district/stateand not a voter from his district /state, he would forward my mail to my
congre: man. The decision that a congressman makes on this busing issue will
not only affect the voters in his district /state but all the children and par-
ents ;n America. WHEN I WRITE TO THEM CONCERNING BUSING, I
EXPECT THEM TO ANSWER MY QUESTIONS BECAUSE IT IS THEIR
DUTY TO ANSWER THEM. IF I WANT TO WRITE TO MY REPRESENTA-
TIVES AND SENATORS, I KNOW THEIR NAMES AND ADDRESSES. Is
there any way of getting this corrected?

I have always considered myself as a law abiding citizen, but, I will not
permit the Federal Government to come into my home and control my chil-
dren. My children were given to me and my wife by someone far superior to
the Federal Government (and that includes the Supreme Court). God chose me
to be the father of my children. He entrusted me with the responsibilities of
providing food. clothing, shelter, love, education, religious instructions, etc. NO
ONE is going to deprive me of these pleasures.

RICHARD E. GRISHAM.

Noaromc, VA., February 29, 1972.
To whom it may concern regarding massive busing in Norfolk, Va.':

For 10 years, Norfolk, Va., has been in court regarding integration. In that
10 years (due to constant court orders and changes) our school system has been
virtually destroyed. 7,500 pupils left the Norfolk school system and with them
7,000 P.T.A. members who volunteered many hours to work in the schools.

Seven and eight years ago, children in the school my children attended were
top readers with a few exceptions. Now, in the same school, workers are beg-
ging for Mothers to volunteer for reading programs, since the children can't
read. I lila this appalling with all the funds being poured into the schools and
the teach:14g level just going down. I feel it's time to call a halt until we can
upgrade the education of our children.

1.1y son has an I.Q. in the top 10% and should be working well iu school,
however, he finds no motivation. For 2 years of Jr. High School he was in a
class of 75 for history without a classroom (the class met in the auditorium)
not muc't incentive to excell there. He was in band for 4 years and last year
(due to caw* order and graduation to High School) the band lost a large
number of experienced players. This left 4 year band members playing down
to 2 year levelsnot much incentive to Continue when you're practically thrown
back two years. This boy's interest in school fell until I was really alarmed.
The school counselor and a private Psychiatrist agreed he could not cope with
the year to year changes for three years of High School. At their suggestion
and much concern on my part, I put him in a private school. His grades are all
upmath excelling. He is making 95 to 130 usually on Algebra and Geometry
and was making "DV in Algebra in public school.

There is no tuition grant and no Champus funds available to me for this
expense for three years, although the Dr. said I had no alternative. I am a
Navy widow with one son in college and I certainly don't need a total of $3,000
bill for three years of high school while I am taxed to support public schools.
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What alternative do I have? Should I just sit and see the boy stop sch'ool orfall apart with nerves?
If I could vote "NO" today, I would vote "No" to any federal funds for pub-

lic education, until we get back to the business of teaching!
MARY ANN SWEENEY.

1881 BROOKWOOD ROAD,
Norfolk, Va., February 28, 1972.

To Whom It May Concern:
On October 8, 1971, my son Jeff, aged 14 was assaulted by three boys from a dis-

tant neighborhood as he left the school building.
I was waiting for him in the driveway of the school and when he came to my

car his face was bleeding and swollen ; he told me he could not remember what
had happened. I took hint to the doctor immediately. He was treatr I at DePaul
Hospital and kept there under observation overnight. At 8 p.m. on the night of
the eighth he told me that he thought a classmate had asked him if he could helphim.

From 2 p.m. until 8 p.m. I did not know just what had happened to my child.
I called his classmate and he told me that the three large boys had approached
my child by the bicycle rack at school and had asked for a dime. When Jeff toldthem he did not have it they hit him and ran.

This is the second time that such an incident has happened in my family a year
ago my oldest son was threatened because he refused to give a boy a dollar which
had been returned to him in gym class for his lock. This occurred at Norview High
School. Jeff, my younger son is a student at Azalea Gardens Junior High Schot,

In closing let me add that several of my friends' children have been assaulteu
and molested since the courts ruling on busing has brought children of different
neighborhoods and environments on our society. It is sincere hope and desire that
this letter will remedy this unsuccessful means of desegregation.

Very truly yours,
Mrs. ROBERT E. ORNOFF.

Into the Bus, Off the Bus, Into the Bus, Off the Bus
Man, What an Education!
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I think the above cartoons best explain the busing of students in this country.
The schools don't want the student and neither do the courts. Luckily we have
parents that do and are concerned about the welfare of their children. The gov-
ernment is tossing them around as if they were balls in a basket ; as if the gov-
ernment is afraid the parents don't know how to get their children educated. The
leaders of this country sure don't.

I've talked to many parents, black and white, neither of them likes to have their
children bused. Where is it getting our children99"9" No where but a bus ride
every day. The things that well adjusted students have to cope with every (lay is
terrible. The insults, assaults, beatings and plain harassment that the children
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put up with is atrocious. My children are becoming nervous wrecks because they
have had these thing happen to them. These are the future leaders of our country
you are dealing with.

No parent enjoys sending his child across town by bus to attend school. Yet our
Governors, Congressmen, Representatives and Senators send their children to
private schools. Everyone cannot afford this.

I suggest you attend the school:, for a day, talk to the parents, lend a listening
ear. I believe the people of this nation know what is best for their children.

Please release the LENT AMENDMENT " " ' ' A great many Americans will
be ever grateful.

A white student cannot even walk through the halls of the school without
having a group of white students walk with him for fear of being assaulted by
a black student. The white student cannot even go to the bathroom without the
fear of being assaulted by a black student while he is in there. This is no
way for a school to be. The students are living in a constant fear throughout
their day in school. My children are starting to crack under the stress and
strain of this daily procedure; could you take the strain they are in contact
with every day?

My son was accused of hitting a black st,:dent on the head during a fight in a
classroom. He was no where around when this blame was put on him. It was
over a few words that was written on the wall in the boys' bathroom. "Nigger
go home where you came from." Who wrote this? Black or white? No one knows
for sure. It could have very well been written by a Black student so that they
could have reason to retaliate and have something to cause fights for, which
there were some and the police and youth bureau were called into the school.
Consequently, he has stated he doesn't want to attend school now. But I make
sure he goes to school every day with an upset stomach. Should a student be
put under such a stress and strain just to attain and get an education? I myself
am under a terrific strain wondering what is going to happen to him in school
each and every day. My child attends Ruffner. See attached article.

Something has to be done about the busing in thin nation. The only way it
will be resolved will to be a Constitutional Amendment. We cannot let the courts
rule our schools. This is how the Communists started taking over in Hungary.
I do not believe, as you can see by reading articles in the newspaper if you doat all, that this is what the people want.

SO PLEASE RELEASE THE LENT AMENDMENT SO THAT IT CANBECOME LAW.
A citizen who is greatly concerned for her children's future and others as well.
A concerned parent of "LET YOUR VOICE BE HEARD."

Mrs. JOHN REITH.
(Feb. 12, 1972]

Two SCHOOLS CALL POLICE FOR FIGHTS

Police were called to schools in Norfolk and Chesapeake Thursday and Friday
to investigate trouble between black and white students.

At Ruffner Junior High in Norfolk, Principal Earl S. Braxton said the
trouble began Thursday when black students found offensive signs in two restMOM.

The blacks began to push white students around, Braxton said, and a rumor
circulated that blacks were going to "work over" white girls Friday.

Braxton called the police, who questioned a number of students. Youth BureauCapt. D. M. Blair said Friday that the questioning was continuing.
Braxton said that approximately 50 students stayed out of school Friday

as a result of the unpleasantness and the rumor, and that "perhaps a dozen,some of them opportunists," left school early.
"We do not expect a reoccurrence of this Monday. I told them today therewill be no suspension:, only expulsions, for troublemakers of any color," Braxtonsaid.
In Chesapeake. at Deep Creek High School, a fight started between blacks

and whites Friday as classes began for the day. Police were called in but noarrests were made.
School officials linked the trouble with outsiders who roamed the halls of thebuilding Thursday creating a disturbance.

30-449 0 - 72 - 6 (Pt. 3)
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NORFOLK, VA.

This morning February 29. 1972. our 10 year old son Richard Alan Doyle was
standing at the bus stop on Shore Drive at the entrance of the Del Mar Trailer
Park. He was waiting for the bus to take him to Liberty Park School, which
is quite a distance from here, but we were forced to send him there, when this
busing law was passed. While he was standing there waiting, three other Vir-
ginia Transit Buses passed by carrying children to the Lake Taylor schools.
When the last of these three buses passed by, one of the persons on the bus
leaned out the window and threw au object (which we assume was a rock), at
our son and hit him on the right side of the forehead about 2 inches above
his eye. He came home crying with blood running down the side of his face.
After we cleaned him up and dressed tae cut on his head, we telephoned the police
and an officer came out and made out an accident report.

We then phoned the bus company and told them about it. We were informed
by them that there was nothing that weld be done. that they had no way of
knowing which bus it might have been.

We then called the principal of the Liberty Park School and told them about
what had happened. We requested that they make whatever arrangements were
necessary to transfer Richard from the Liberty Park School to the Little Creek
Elementary School which is the school in this area where Richard was enrolled
when we first moved to this area, and where he attended until this stupid un-
constitutional busing law was passed. We were told that u-e had to speak to Mr.
Williams at the pupil personnel office, and get an OK from him for the transfer.
Mr. Williams told us we had to call Dr.. Ray at the school board office who told
us tnere was nothing he could do because he was under a court order in placing
the children where they had been placed in the schools.

We informed each place we called and each person we spoke to that we have
no intention of allowing our son to catch another bus or even returning to
school until `his transfer to Little Creek School is approved and he Is allowed
to return to our own neighborhood school, and we intend to stick by this decision
we have made.

CLARENCE DOYLE.
EVELYN DOYLE.

NORFOLK, VA.
EMAN VEL CELLER.
Chairman, Judiciary Committee.

DEAR MR. emu-a: Enclosed are statements from individuals in Norfolk, Va.
"Let Your Voice Be Heard" is a group of housewives who believe in letting our
Congren.smen know- how we feel on issues.

Our problems are being solved by judicial decree rather than legislative ac-
tion. We believe the American System calls for action by Congress. Then it is
up to the people to react to the actions.

The story of Norfolk, Virginia in the busing crisis is well documented in of-
ficial records and public statements.

In the three years of busing we have lost 7000 of our public school popula-
tion. At present families are planning their future stay in Norfolk according
to the prospects of their children's school assignments.

We pray for your support for the amendment to the Constitution so that our
schools can be organized with education as their primary objective rather than
racial balance.

Thank you.
KATHRYN 000,

President, "Let Your Voice Be Heard".,

NORFOLK, VA., February 29, 1972.
Dens Sum:, I am against busing because I resent our nation's leaders, Senators,

Congressmen, and Judges, using my child, and my neighbor's chid, for their
own political end. When I see these men sending their own children and grand-
children to schools when their race is in the minority (Washington. D.C. pub-
lic schools would do). only then will I believe they are sincere.

I feel we are being used by the Federal, State and City Governments who
impose very heavy tax buniens on us which we meekly pay. The only thing we
ask in return is to be able to send our children to the school nearest our home.
if we want to.
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Doesn't the middle class taxpayer have any civil rights?? If I could use
what we pay in taxes for private school I could very easily send my children
to the best private school in our are,.. Think about Mat!! I know I do.

Mrs. WILB''""t P. DAVIS.

Chairman CLLER. I also insert, at. this point a letter from Mrs.
Evelyn Brandt. legislative chairman. Pasadena Branch, American
Association of University Women. April 13, 1972.

A letter from Hon. Lester Maddox. Lieutenant Governor, State of
Georgia. dated April 6. 1972.

A letter to Members of Congress from Paul Jennings, president,
International Union of Electrical. Radio. and Machine Workers,en-
closing statement, entitled, "IUE and the School Busing Issue."

A statement of Manuel Munoz. cochairman, Lincoln Park National
Action Group, Chapter No. 124, Detroit, Mich.

A letter front Daniel O'Rourke, executive director, Human Rights
Commission. Worcester, Mass., dated April 19, 1972, to Chairman
Emanuel Celler.

Finally. a letter from Charles J. Jeffrey, Jr., editor. Oklahoma
Eagle, Tulsa, Okla.. dated March 16, 1972, to Chairman Caller.

AMERICAN ASSOCIATION OF UNIVERSITY WOMEN,
PASADENA BRANCH,

La Canada, Calif., April 13,1972.
Hon. EMANUEL CELLER,
Chairman. Subcommittee No. 5, Committee on the Judiciary,
C.S. House of Representatives,
Washington, D.C.

Dees CONGRESSMAN CELLER : Pasadena Branch, American Association of Uni-
versity Women voted April 8 to support the stand of the Association Legislative
Program Committee that "AAUW opposes all measures (legislative or constitu-
tional amendment) designed to prevent the use of busing as one of several
ways to achieve integrated schools".

We repeat that "AAUW has a long-standing commitment to quality education
for all, tc equal educational opportunity, to a unified society, and to the positive
advancement of the rights of the individual under the U.S. Constitution".

Pasadena is the scene of a court-ordered school busing plan. The busing was
controversial, as it took some children away from their neighborhood for half
of their elementary school years. Emotional racial issues were also involved.
Some parents moved from the district or enrolled their children in private
schools. But a recall of school board members who supported .he integration
Ilan was defeated only one month after the plan had begun to operate. And
now, near the end of the second integrated school year, there are parents and
school officials who feel that gains have been made.

Sincerely,
Mrs. EVELYN BRANDT,

Legislative Chairman.

OFFICE OF LIEUTENANT GOVERNOR,
Atlanta, Ga., April d. 1972.

Hon. ElfAxrrr, CELLER.
Member of Congress,
Rouge Office line/ding.
Washington, D.C.

DEAR CONGRESSMAN CELLER : It is my sincere hope that after studying President
Nixon's proposed legislation on busing, you will vote to defeat this double-
standard and unconstitutional legislation unless and until it is amended to assure
all Americans "freedom of choice" and freedom from forced busing. rather than
merely giving these constitutional rights by law to some Americans.

The President's proposed legislation is cruel, criminal and unconstitutional.
For over three years, the President has allowed the Department of H.E.W. and
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the Department of Justice, and through their relentless efforts, the federal
courts, to deny more "freedom of choice", and to bring about more busing of
children and destruction of neighborhood schools than during all the previous
glorious history of this great nation.

President Nixon's proposal would, by law, continue the chaos. strife, and dis-
order in education and the loss of freedom to millions which have resulted
from the federal tyranny which has placed a federal police state over much
of nubile education. For all others, he is asking that they not be given the fate
of the helpless and innocent victims already subjected to this tyranny by our
national government.

One thing we can all agree on is that the U.S. Constitution prohibits any law
%hid) would treat one group of citizens different from any other groups of citi-
zens. Yet, what the President proposes and wants passed into law would con-
tinue to force criminal and illegal busing upon some citizens while making illegal
"more" busing of others who are not already victims.

Whether a Congressman is for or against forced busing, every Congressman
knows that any law setting up double standards for the treatment of citizens of
this country would be in violation of the U.S. Constitution. Therefore, I urge you
again to vote against the President's proposal until it is amended and made
constitutional by providing "freedom of choice" and freedom from forced busing
to all Americans.

-Further, the President's proposal to help in the area of education by spending
$2.5 billion for bricks and mortar in urban areas is not, in itself, the answer.
$2.5 billion in bricks and mortar will do no more to right the criminal wrongs and
defeat the destructive forces in public education than will $7.5 billion to buy us
a cowardly peace in Vietnam by election day, or will billions of dollars to restore
law and order in this country.

The idea that we can solve our school problems, our crime and drug problems
and even our moral problems with dollars alone, is nothing more or less than
foolish and wrong.

The only real solution to righting many of the wrongs in public education is
to remove the federal police state from over public education and return the chil-
dren, their teachers and education to the control of the children's parents and the
local boards of education.

I trust that you will make every effort to see that every citizen is given equal
protection under the Constitution. The proposal by President Nixon for public
education is a denial of equal protection under the law.

Very sincerely,
LESTER MAnnox,

Lieutenant Governor.

INTERNATIONAL TJNION OF ELECTRICAL, RADIO AND MACPINE WORKERS,
Washington. D.C., April 13, 1972.

To Members of Congress :
As President of IUE and as a citizen, I oppose any Constitutional amendment

to prohibit school busing. I oppose the President's two ant!-busing proposals. I
support all measures and expenditures to achieve equality and integration in the
schools and in society., Where busing is needed for those objectives, I support
busing.

A pore detailed statement on the issue is enclosed your consideration of these
views is requested. Your opposition to pending legislatil e proposals. Including
the constitutional amendment, against school busing is urged.

Sincerely,
PAur. JEN:asos, President.

IUE AND THE SCHOOL BUSING ISSUr.

By its Constitution, Convention resolutions and membership actions, IUE has
a firm commitment to full citizenship for all.

Our Constitution states "that the preservation of our freedom and the advance-
ment of our economic. well being require that our democratic institutions and
our civil rights and liberties be preserved, strengthened and extended . . ."

In 1954, the year the Supreme Court outlawed school segregation, the IUE
Convention pointed out : "We will never be able to protect and impmve our stand-
ards as workers unless we eliminate those artificial barriers that divide us." 1
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Both because of its basic commitment and because a divided society can onlyhurt working people, IUE through the years has supported full implementationof the 1951 decision and opposed such anti-civil rights tactics as "massive re-sistance" and "freedom of choice."
We have also fought for equality and integration in other areas of Americanlife, and we have recognized that the achievement of these endseven within

our Unionis not easy. lUE's 1909 Social Action Conference on "The Impact ofthe Civil Rights Revolution on the White Union Member" was an attempt Wdeal candidly with negative as well as positive feelings on racial matters.
This year. the fight for equality and integration has moved to a new levelthroughout the nation. The effort to achieve equal educational opportunity

through integration has been clouded by the questions of whether and to whatdegree school busing shall be permitted.
Because busing is generally unpopular compared to alternative ways of gettingchildren to school, it has served as a rally point for opponents of busing and for

opponents of integration. In response to their outcries, President Nixon has of-fered a program he describes as an answer to the question : "How can we end
segregation in a tvay that does not result in more busing?" The program consistsof :

(1) An Equal Eduottional Opportunities Act that would "require" equal
educational opportunityas is already required by the Constitutionwhile im-
posing severe limits on busing to achieve it. This proposal also would sniftaround $1.3 billion in funds to give more money to ghetto schools. Taken in foto.
the measure would move the nation backward toward Jim Crow., It would revive
the "separate but equal" concept of the outlawed and discredited Plessy-Fergu-son decision.

(2) A Student Transportation Moratorium Act to provide a temporaryand
unconstitutionalban on new busing orders that would expire either when the
above law was passed or on July 1. 1973. whichever came first.

The President also has tacitly endorsed the idea of a constitutional amend-
ment to ban busing. He has said the amendment idea "deserves a thorough
consideration by the Congress." The only thing he has said against an amend-
ment is that "it takes too long." His proposals would buy time for such an amend-meat.

Mr., Nixon. an advocate of law and order, Is resorting to lawlessness for politi-
cal expediency. To be sure, he has not proposed to prevent busing already inoperation. On his instructions, however, the Justice Department is seeking tG
delay pending busing orders. and the President would ban future orders eventhough these, like all such steps. are in response to suits brought by parents
whose children have been denied their constitutional rights.

Governor Bob Scott of North Carolina said, "I think the President is exercis-ing poor leadership..."
That is an understatement.
By failing to assert leadership, the President has helped make busing amajor controversy.
In March 1970, he issued a statement pledging to abide by Supreme Court

rulings on school desegregation and promising a $1.5 billion proposal to Congress
"for improving education in racially-impacted areas, North and South, and for
assisting school districts in meeting special problems incident to court-ordered
desegregation." When he submitted his bill, it was in a form that permitted
the use of these funds for busing. In the years since, while the bill has twice
been passed in differing versions (busing and anti-busing) by the Senate and
House, Mr. Nixon has steadily moved to an anti-busing position. It has seemedpopular to do so. On March 17, with the issue really heated up, the President
sent his latest proposals to Congress. These proposals are more anti-integration
and anti-busing than anything passed by either house or anything he has pro-posed before.

The shame is that the President could have asserted the leader:hip to keep
the nation firmly on the path to equality and integration. It might have involved
political risk, but so too did civil rights actions of his three predecessors, in-cluding the lukewarm Lisenhowet.

With no leadership from the White House, with the ebbing of courage among
some liberals in Congress, it is vital that word come from the grass roots. Con-
grers must hear from IUE members that as citizens and as trade unionists we
consider equality and integration primary and do not want the nation diverted
from those goals on less vital grounds.
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There are several points especially worth making.
The courts generally have not imposed busing where it is not necessary to

fulfill the Constitution. The Supreme Court has set reasonable guidelines which
prohibit busing where other solutions are available. If lower courts do not
follow those guidelines, the right of appeal is open.

Busing is working where there is recognition of the need for it and where it is
put into effect with leadership and good will.

Senator Walter Mondale sums up the reality of busing today : "Twenty million
elementary and secondary schoolchildren are bused. They rode 256,000 yellow
buses 2.2 billion miles last year. The annual cost of busing last year was $2.5 bil
lion. And 40% of our schoolchildren-6570 when those riding public transportation
are includedride to school ever.' day for reasons that have nothing at all to do
with school desegregation."

No one offered a Constitutional amendment or special legislation in all the years
that black children were bused to maintain segregated schools. No one now pro-
poses to ban all busing, only busing that will integrate the schools !

School segregation results in large part from segregated housing patterns. Isn't
it time our nation attacked that'situation? Subsioies for the purchase of homes in
integrated neighborhoods are a possible answer. Vigorous enforcement of laws
on the books requiring integration as a condition of receivii,g federal funds for
housing construction is another. Perhaps we should have a congressional study of
why Americans live where they do, and what will induce them to pick housing in
cross section neighborhoods more frequently.

There are integrated urban neighborhoods today in which housing is less ex-
pensive, convenience is greater, schools are comparable, services are just as good
and crime is no worse than in all-white suburbs. In these neighborhoods, there is
little busing or prospect of busing. Yet few white families choose to live in them.
Something positive needs to be done.

We have a mixed society. If it is a separatist society, it will be unequal, as it has
been for 100 years ... as South Africa's is.

IUE as a union has a commitment. That commitment is to equality and in-
tegration.

Letters to Congress are needed.
The best persuasion is example. Before asking IUE brothers and sisters to

write such a letter, let each officer and social action committee member who
receives this write his two U.S. Senators and his Congressman. Then ask
another member to write and to ask a third person to write. And so on.

I will start by sending this message to each member of Congress : "As Presi-
dent of ME and as a citizen. I oppose the Pregident's two busing proposals. I
support all measures and expenditures to achieve equality and integration in
the schools and in society. Where busing is needed for those objectives, I
support busing."

I commend to all IUEers these words of the Reverend Jesse Jackson :
"This country today needs jobs or income. That's what it needs. It needs

health care. It needs medicine. It needs peace and nonracism. Jim Crow is not
a substitute . . . The issue ain't no more to save the Democrats. the issue is not
to save the Republicans, but the democracy and the republic are at stake and
unless someone rise with the power to reconcile black and white, young and
old, he is not qualified to save a nation. The issue in 1972 is not to save your
party, not even your pride, but to save the Union."

PAUL JENNINGS.

STATEMENT OF MANUEL MUNOZ, COCHAIRMAN, LINCOLN PARK NATIONAL ACTION
GROUP, CHAPTER No. 124

Amendment Nine to the Constitution of the United States clearly states: "The
enumeration in the Constitution of certain rights shall not 1.. construed to deny
or disparage others retained by the people."

Apparently our courts anti congress are illiterate. Or peridips in their desire
to garner the minority vote, they are blind to the Constitution they are sworn
to uphold.

This sounds like an extremist or a hysteric as others like myself have been
called oy the news media and even the president. So be it. If I am an extreriist
for loving my children, if I am a hysteric for fighting for these beloved gifts of
Almighty God and for daring to stand up to those who would dare deprive these
innocents of their freedoms, then I wear the words "extremist" and "hysteric"
with pride.
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Today our courts, congress and governmental offices are run by people whoare determined to force their wins upon the citizenry of this great country.Every time we stand up for our rights we are labeled racists. Let me give you anexample of the real racism that we face today. In the city of Detroit, Michigan
new modern schools are being built in black neighborhoods for our "oppressed"citizens. Right now a new school is being built at the location of South Fortand Visger in Detroit. Yet a few miles away in a white neighborhood white
children are being sent to a fire trap that shouid have been demolished years ago:Judge Stephen Roth ordered the Detroit School Board to halt construction of anew, safer building because it would discriminate against blacks. This despitethe fact that property for the school had already been purchased and demolitionof buildings had begun. While we are called racist these children are in danger
every moment they spend in that building.

We are being bombarded by the tact that so many of our senators and con-
gressmen prefer the legislative route to prohibit forced bussing. This soundsgreat on the surface. The only problem is that the National Association For TheAdvancement of Colored People has already declared that legislation to thiseffect is unconstitutional. I cannot recall one time in the last 18 years that the
NAACP has been overturned. I can't even remember one of my representatives
having the guts to tell them to go to heck.

Many of our congressmen and senators tell us they are against forced bussing
but they have given us no concrete evidence of this. Their words are exactlythat. Just empty words. They oppose busing but they do not offer even legisla-
tion. They oppose H.J.R. 620 but do /tot tell us what would be better. They oppose
forced bussing but send us mimeographed copies of articles opposed to a con-
stitutional amendment. They even have the nerve to send us the following: Iquote:

"Students of either a minority or majority group could very easily contendthat they were assigned to a certain school because of their race, and demandto be transferred. Such claims, justified or not would cause bedlam and endlesslegal battles."
All I have to say to this is bull. I think my Congressman took a fast look at mylast name and now thinks he is talking to some dummy. I am not a Chicano to

whom the Liberals cater only for their vote. I am a Mexican-American and am
especially proud to be an American.

Now the reasons I (lid not contact the Judiciary Connnittee to present a state-ment was the fact that we of the Lincoln Park National Action Group must workfor a living. We (lo not have the financial support that anti-government forces
in this country do. We were also represented at the hearing by a delegation of
our state legislator 3, especially Joyce Symons of Allen Park whom I thought very
ably presented the views of the people not only from this area, but the stateof Michigan.

I am not anti-black. As I have stated repeatedly. I uphold the right of every
person to equal housing, equal education and equal job opportunities. I will notmodify this statement with any "ands". "ifs" or "buts". As long as a person is
willing to conform to the standards of the community in which he resides there
should be no restrictions on who is allowed into that community.

I am opposed to politicians and political appointees who feel they owe nothingto the people who pay their way. Politicians whose song is "DO AS I SAY AND
NOT WHAT I DO". The Kennedys and Harts back forced busing. But do their
children attend public schools? Not on your life. Their children are never evenseen in our communities.

What about these others who cry out that our children should be bussed? Why,these peop`e live in Birmingham and Grosse Pointe and are well able to make
sure their offspring do not mix with the common elements. Let those who are
screaming about Brotherhood prove their sincerity by busing their children.
Better yet, let them move back into the cities from which they have fled.

H.J. Res. 620 states: "No public school student shall because of his race, creed,
or color, be assigned to or required to attend a particular school."Now I feel the language in this amendment is clear and concise. The only
objection the liberal has been able to give to this amendment is "We shouldn't
tamper with the constitution." Now, our congress wasted no time "tampering"
with the constitution when they gave the 18 year olds the right to vote. Especial-
ly since they felt it would benefit certain political elements in this country. The
Senate just recently passed an amendment to give to the women of this coun-
try "equal rights," which was demAnded only by a small noisy minority,
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I am deeply opposed to the necessity of a constitutional amendhnent to pro-
tect my children and my rights and duties as a father, but since my representa-
tives have failed to accept their responsibilities I must respectfully insist that
H.J. Res. 620 be ratified now.

MANUEL MUNOZ, Cochairman.

Representative EMANUEL CELLER,
House Office Building,
Washington, D.C.

DEAR REPRESENTATIVE CELLER: At the recommendation of the Advisory Human
Rights Committee the Human Rights Commission of the City of Worcester at its
April 10, 1972 meeting unanimously voted to go on record as being opposed to
anti-busing legislation and supporting equal opportunity for quality education
for every American child.

The Human Rights Commission is aware that busing is only a short-run cor-
rective, but it is also aware that sometimes it is the on!y alternative within the
financial means of some communities to insure equal quality education for all
students.

Since the courts have ruled that separate but equal education not equal and
since busing has been used for many years in transporting great numbers of
American children for educational purposes, we would like to go on re2ord as
being opposed to any anti-busing legislation. We feel that school districts should
be free to use all the tools available to insure equal opportunity in education.

If there are any other actions we as a Commission could take in this matter,
would you please advise us of them.

Sincerely,

CITY OF WORCESTER, MASS.,
OFFICE OF THE CITY MANAGER,

April 19, 1972.

Representative EIZANUEL CELLER,
House of Representative,
Washington, D.C.

DANIEL O'ROURKE,
Executive Director,

Human Riots Commission..

THE OKLAHOMA EAGLE,
Tulsa, Okla., March, 16, 1972.

DEAR SIR: Just four years before this nation's 200th birthday, and just 18
years removal from the nation's official recognition of the evils of racial separa-
tion, the nation has come to the crossroads in its commitment to racial justice.

America must now either become committed to full and total integration or
face a rising and increasingly embittered clamor for complete black isolation
from America, which will parallel the south's demand for the right to secede
from the Union.

Nor can the seriousness of this possibility and its possible resulting disastrous
consequences be discounted simply because blacks in America number only 13%
of its population.

The inflamed passions of people in general and blacks In particular over in-
equities real and imaginary should caution you against actions whicn might
tend to convey the idea that American systems of justice are no longer operativc
in their behalf.

And sir, a vote by you to pass an anti-busing amendment would tend to arm
those who are already disaffected with America and who have dedicated them.
selves to spreading this disaffection among their fellows.

I therefore urge you in the name of justice and fair play to turn back this
tide of reaction.

Sincerely,
CHARLES J. JEFFREY, Jr.,

Editor, Oklahoma Eagle.

Chairman CELLER. The subcommittee is now adjourned until 1n
o'clock tomorrow morning.

(The subcommittee adjourned at 12:20 p.m., to reconvene at 10
a.m., Thursday, April 27, 1972.)
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THURSDAY, APRIL 27, 1972
HOUSE OF REPRESENTATIVES,

SUBCOMMITTEE No. 5 OF THE
COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met, pursuant to recess, at 10 a.m. in room 2141

Rayburn House Office Building, Hon. Emanuel Celler (chairman)
presiding.

Present : Representatives Celler, Brooks, Hungate, McCulloch, Poff,
Hutchinson, and McClory.

Staff present : Benjamin L. Zelenko, general counsel, Franklin G.
Polk, associate counsel, and Herbert E. Hoffman, counsel.

Chairman CELLER. The committee will come to order.
The House meets at 11 o'clock this morning so I hope the five wit-

nesses that we have will be as brief as possible under the circumstances.
Our first witness this morning is Dr. Irvin W. Batdorf, Professor

of New Testament Literature, United Theological Seminary, Dayton,
Ohio.

Professor, we are glad to have you testify.
Mr. MCCULLOCH. Mr. Chairman, with your permission, I should like

to say that with the appearance of Professor Batdorf, our State is well
represented and we are glad to have the professor with us this morning.

STATEMENT OF DR. IRVIN W. BATDORF, PROFESSOR OF NEW
TESTAMENT LITERATURE, UNITED THEOLOGICAL SEMINARY,
DAYTON, OHIO

Mr. BATDORF. Thank you, sir, for your position on H.R. 13916, the
bill that is being set forth here.

This position has been duly noted in the Dayton Press and we are
appreciative of that fact.

I carry here in my brief case an editorial from Friday, April 14, of
the Dayton Daily News which ends by saying "Repeesentative McCul-
loch showed political courage in calling the administration out in its
underhandedness," and I thank you very much.

I should introduce myself as the chairman of a committee that was
appointed by the Dayton Board of Education to investigate racial and
economic isolation in Dayton public schools. Our committee was known
es the Committee of 75. It operated between September 1 and Decem-
er 1. 1971.

I would like to leave with the committee the report that came out
as a result, of our committee's investigation during that 3-month
period.

( 1365)
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Chairman CELLER. We will accept the report for the files of the
committee.

Mr. B.vrnoitr. Verb good.
I also submit in addition to that report a statement from our super-

intendent of schools, Wayne Carle, with reference to compensatory
education, and also a few newspaper clippings indicating the fact
that the NAACP has now filed a suit to desegregate the schools, as
you probably know.

Chairman CEbLER. That also will be acceptci for the files.
Mr. BATDORF. Very good.
I also come as the father of two teenage girls who are in one of the

high schools that is most definitely, of all of the high schools in
Dayton, Ohio, desegregated. And I come in the midst of a great
polarization of our citizenry due to the fact that the report of our
committee was accepted by the Dayton Board of Education, the plans
for desegregation were set and then with the coming of a new school
board those plans were rescinded and the turmoil that. has resulted
has richocheted, of course, hither and yon and I come in the midst
of that turmoil in order to make this report.

There are five major subheadings to my report and I would like to
summarize them by saying that three of them, the second, the third
and the fifth, set forth three basic principles within which I operate
and as well the members of the committee and those of us who have
continued since that time to fight for the majority report that the com-
mittee made, also operate.

I would like simply to mention those three principles in order to
focus our common position more clearly.

First of all, we believe that quality education cannot occur except
from the integration of our student population. We believe that, as a
base for quality education, one must. have the integration of the school
population for two reasons that I have set forth here.

First, because that alone will provide for humanization, the treat-
ment of the individual potential of each individual student and,
secondly, integration of student bodies will alone provide for socializa-
tion, namely, the ability of blacks and whites, privileged and under-
privileged, to work together.

This is not the only thing that we recognize that goes along with
quality education but we feel that this is the only base from which,
depending upon what money you want to expend, quality education
can be really managed.

Second, we believe that, and that is point three in my report, we
believe that the attempt to call a moratorium on busing and couple
that with the pouring of funds into so-called "poor or disadvantaged
schools" is a return to the separate but equal doctrine that, was rejected
by the Supreme Court in 1954. We see in this concept five basic errors. I
call your attention to these errors on pages 5 and 6 of my testimony.

Desegregated compensatory education does nothing to teach chil-
dren good citizenship. Secondly, it is far more expensive than in-
tegrated education even when the cost of busing is taken into con-
sideration.

Three, in spite of this being much disputed elsewhere, we have found
in our Dayton schools that compensatory education, with all of the
money since God knows when that we have poured into our title I
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schools, the schools that come under that category,compensatory educa-tion has not secured in our city the academic excellence that we want.I think that perhaps the fourth point is a very important one. Thecruelest tragedy of compensatory education is that it dehumanizes thevery children that it intends to help.
I caught in the New York Times yesterday the action of the Houseof Representatives in New York State that tried to declare or hasaeclared that they want a moratorium on busing for a year; and oneblack Assemblyman from Buffalo commented upon that saying "Youdo not want us in your schools and you do not want to come to ourschools and you do not want to give us control of our schools."I think we had better recognize very clearly the deep dehumanization

that particularly black people feel when this kind of program is setup to trey them in the way in which this particular quotation signifies.
Then, fifth, compensatory education, by that I mean compensatory

segregated education, treats symptoms rather than root causes.I think this is the whole point about the bill requiring or asking fora moratorium on busing. Busing is a symptom we feel rather than a

It is as though we said the body politic has a cold, whereas we knowthat deep down underneath, the deep prejudice that divides us is inreality a cancer that needs to be brought out in to the open and clearedup before we can have a united, healthy body politic. The real causeof this cancer is the prejudice that lies in our hearts. To think otherwise
is to be deceived. It is to compound the malady by faulty diagnosis.

So that to call attention to busing as over against the prejudice that
underlies, is like saying the body politic has a cold, rather than the
cancer that is really there.

And then to make matters worse, to say let us carry on a moratorium
on busing is as though a doctor were to say : "I know you have cancer,
but let us walk away from it for a year."

A cold might be cured by walking away from it for a year but cancer
certainly cannot be.

We must get down to the deep, underlying causes of the difficultiesthat are polarizing us at the present time, and this moratorium on bus-ing simply will not do.
Then, subheading 5 I think needs to be dealt with, the whole concept

of A.reedom of choice and the neighborhood school. That will not stand
up legally. Lega:ly, a superintendent of schiiols can send people wher-ever lie pleases.

The %. hole idea of the neighborhood school is in actual practice
denied by the very people who propose it. We take our cars and go toshopping centers for our groceries and clothing and for entertain-
ment. We do this for our churcb-s and so on. So to say contrariwise we
should send our children only to the neighborhood school defined in
the narrow sense in which it is usually defined is to run counter to the
basic patterns by which family life in America is carried on.

Moreover, those who do this in many cases, at least so it has been in
Dayton, have disregarded the responsibilities they have to the com-
munity which cannot be discharged by holding themselves away and
their children away in what they call rather small neighborhoods.

I would like to say then by way of conclusion, dealing with subhead-
ing 1 and subheading 4, that as it looks to us and the people that I amrepresenting in the city of Dayton, we have just two alternatives there.
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On the one hand, we may face the terrible division that now occurs
in our city; 75 percent. of our students now go to schools that are 90
percent or more racially isolated.

If you look at the few tables that I have set down here at the back,
the black students enrollment, you will find that we estimate in 1950
that the percentage of black students in our schools was 18.6.

And just 21 years later the percentage of black 'students in our
schools is 42.7.

That will be to you some indication, together with the figure that
75 percent of our students are in schools that are 90 percent or more
racially isolated, that would be to you some indication of the tre-
mendous polarization that is taking place by the flight of white people
to the suburbs and the leaving of central city to the blacks.

This is our basic problem.
Mr. ZELENKO. Is there busing now going on in Dayton ?
Mr. BATDORF. Not for the purposes of establishing racial balance, no.

In the State of Ohio, 42 percent of the students are bused. But at the
moment we do not have, I do not think we have, any busing at all to
eliminate racial isolation, not in that context.

Mr. McCumocit. You have hid busing in the great Miami Valley
since about 1920 to try to bring about quality in education, have you
not?

Mr. BATDORF. Yes. We have had it in the larger context there. Yes,
we have. I was talking about the Dayton school system. itself.

Chairman CELLER. May I ask a question?
I think you said that 92 percent of the black students in Dayton are

in schools which are 80 percent black, is that your statement?
Mr. BATDORF. No. My statement is that 75 percent of all the students

in the Dayton school system are in schools that are 90 percent or more
racially isolated. That world include both whites and blacks.

Mr. ZELENKO. Mr. Chairman, the figures from the Department of
HEW would show that in Dayton, 90 percent of the black students are
in schools which are more than 80-percent black.

Mr. BATDORF. Yes, that might r ell be true about black students,
themselves, yes. If you go down that listing, for example, and pick up
the percentage in various and sundry schools, you will and that Mc-
Nary is 100-percent black, Miami Chapel is 100-percent black, and
Residence Park is 99-percent black. Dunbar high, fe. example, which
is one of the prime examples of segregation for which the school board
w s responsible was declared an all-black school in effect back in 1920
and that Nras continued when Dunbar was rebuilt in 1960. You will
find here that the figure for 1971-72 is that that school is 100-per-
cent black.

That is the kine, of figures that would reflect the percentage that you
are talking about there.

Chairman CELLER. What is Dayton doing, if anything, to mitigate
that situation ?

Mr. BATD6RF. Well, 3 years ago Superintendent Carle came in
fresh and began to move in the direction of desegregation. We moved
far enough so that this fall the teaching staffs of our schools were de-
segregated. We did that according to a 70,30 ratio. It was simply
agreed upon to do that. kind of thing. Then the school board that had
been responsible for the committee of which I was chairman, as a
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result of the recommendations of our committee, on December 8 passed
three resolutions, the first of them calling for desegregation of the
student population, the second calling for everybody from the city to
support such desegregation, and the third calling upon both the State
and also the metropolitan schools and school boards in the territory
surrounding Dayton to work toward a metropolitan desegregation.

But on January 3, a new school board took office in which the balance
had been shifted by the November elections and they rescinded those
three resolutions.

Now, we wanted to avoid that kind of thing. We wanted to avoid
an NAACP suit. Our committee wanted very much by its deliberations
to keep the initiative in the hands of the citizenry to move ahead with
student desegregation but the school uoard that was elected would not
let us do that and now in the material which I have submitted to you
along with the committee of 75 report, you will see there as reported
in the Dayton papers that NAACP had filed a suit to cause desegrega-
tion or to bring that about.

Chairman CELLER. But if we pass this Moratorium bill, that would
be stayed.

Mr. BATDORE. Yes, I guess that is right, yes. It would. We had on the
books ready to present to the new board on January 3, a desegregation
plan that had been drawn up by Dr. Foster of Miami University in
Florida, which would have moved in the direction of busing some
22,000 out of our fifty or more thousand students and we were not able
to do so. I refer here to the kind of busing that we would need to do in
order to deal with the very sharply-segregated pattern both of our total
population and also of our school population.

Mr. Mceinmocit. I should like to ask this question. Is the segregation
which you have found and studied in Montgomery County and par-
ticularly in Dayton de facto or de jure segregation?

Mr. BATDORF. So far as Dunbar High and Roosevelt High School ate
concerned, they were supported, as all black schools, by the Dayton
Board of Education. That I think would fall in the de jure category,
even though I am not expert on these terms. But I think those two
schools, together with the policy supporting them, would be the most
obvious example of de jure segregation.

Now de facto segregation, of course, has followed or has accom-
panied this with the white flight to the suburbs.

Mr. MoCumacir. Thank you.
Mr. BATDORF. So that it seems to us that we have just these two alter-

natives. The one is to allow things to get worse and worse and worse
and worse following the outlines of the predictions made by the Koer-
ner report to keep black and white people apart and not provide op-
portunities for people to get together and work out their deep preju-
dices. The second alternative is what we would like to see happen, to
accept the obvious risks of desegregation and make some attempt at
integration.

This is the kind of thing that we would very much like to do, to deal
with the basic cancer that afflicts us, difficult as that may be.

I would like to say also that I am not simply representing myself
here, that I represent not only myself but also a great and goodly
group of people who are willing to stand firm, who want to bring the
deep prejudices that divide us out in the open and try to deal with them
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all the way across the board, as they involve students, teachers, admin-
istrators, citizens, paraprofessionals, and nonprofessional personnel.
We want to go into all of that kind of inservice training that will
bring us together again and make a healthy base for sonic kind of
quality education.

I vm not. only representing those people but I call your attention to
the fact that we hate been supported in efforts of this kind by the two
newspapers and while I have appended to my testimony some little
indication of that, I have further newspaper clippings here which I
would like to also enter upon the record.

Chairman CELLER. They will be accepted for the files of the sub-
committee.

Mr. 3ATDORF. Very good.
Chairman CELLER. We will put your entire statement in the record.
Mr. BATDORF. I would like to have my entire statement in the record,

sir, yes
(The statement referred to follows :)

STATEMENT OF DR. IRVIN W. BATDORF, PROFESSOR OF NEW TESTAMENT, UNITED
THEOLOGICAL SEMINARY, DAYTON, OHIO

PUPIL PLACEMENT AND TRANSPORTATION

Chairman Celler, members of the House Judiciary Committee
As you consider pupil placement and transportation. I make bold to bring be-

fore you some relevant aspects of the public school situation in Dayton, Ohio.
In September of 1971 the Dayton Board of Education appointed a Citizens'

Advisory Committee to study racial and economic isolation in our school system
and to suggest means of dealing with it. I was chairman of that committee and
speak to you today in that capacity.

After three mouths of study and the testing of public opinion, from September
to December 1071. we found ourselves and the community sharply divided. Our
final reporta copy of which is in your hands by courtesy of our Dayton repre-
sentative, the Honorable Charles W., Whalen Jr.contained both majority con-
sensus and minority challenge. The majority of our 75 members felt that in
order to offer quality education on an equal basis to all our school children we
should integrate students as we had teachers but now on a metropolitan basis. We
also recognize that some measure of busing would be required to deal effectively
with the sharply segregated pattern of Dayton housing, now accentuated beyond
measure by white flight to the suburbs. At the moment within the city limits
75(4 of Dayton's pupils attend schools that are 90% or more racially isolated.

Our majority report was acted upon favorably by the School Board that had
created our committee and our Superintendent, Dr. Wayne Carle, was ordered
to prepare a plan for the desegregation of our system by September 1972. This
course of action, initiated on December 8. 1971, was suddenly overturned by the
newly constituted Board of Education that had assumed office on January 3.
1972 as a result of the November elections. Needless to say, there was a conse-
quent increase in public furor and that furor continues still, fanned into flame
by the national concern over busing.

The purpose of my present report to you is to say as loudly and as clearly as
I can that in spite of such furor many of us in Dayton refuse to be swept off our
feet. We hope that in the midst of election year pressures you %via not forget the
following realities as we see them.

I. The major issue before us is not busing but the increasing bitterness and
frustration caused by segregated housing and education. We are caught in a
vicious cycle created over the years by public apathy and now accentuated hi
white flight to the suburbs. The rise of Dayton's black school population in the
last 20 year from 18.6% (as estimated for 1910) to 42.7% in 1971 is only one
indication of what is happening te us. We are fulfilling the prophecy of the Ker-
ner report. as we rapidly become two unequal and opposing camps, white and
black, rich and poor, advantaged and disadvantaged. At the same time neither a
change in housing patterns nor in job opportunities will operate soon enough to
ease these divisions. Public education, requiring the expenditure of public monies



according to the equal opportunity guaranteed by the 14th amendment, remains
our best hope in breaking this cycle. This, not busing, is the basic issue.IL While everyone wants quality education, we believe that such education isimpouniblc apart from pupil integration. We believe this for two solid reasonsthat all too often get buried in political rhetoric.

1. The aim of the best curricula these days is humanization. Public school edu-cation itself is in a state of flux at the moment precisely because it has given solittle attention in the past to human concerns. But educators now (such as Coles,
Kohn, Silberman and Mich) feel quite universally that reading, writing andarithmetic are not enough. nor even the attainment of marketable skills. Thegoal now is to increase each student's human potential for living, by individual-ized attention to personal needs. But such nurture of human values, such em-phasis on education for life is impossible whenblack an white. rich and poor aredeliberately separated from each other as though the inborn dignity of some de-served to be recognized and the inborn dignity of others could be ignored at will.By modern standards segregation takes the quality factor out of education be-
cause it denies the common humanity of all children.

2. Quality education means not only humanization but socialization., As hasbeen true for a long time now in America quality education means above all else
preparation for citizenship in a multi-racial, multi- ethnic society. It would seem
obvious that such training cannot be had when education follows segregated pat,
terns, gives greater advantages to the rich than to the poor, separates minorities
from each other, keeps white children ignorant of the black experience, and rein-
forces in all ghettoized children, whether white or black, that feeling of inferi-ority so destructive of human dignity and so inimical to learning of any sortThe case for integrated education as an instrument of social policy in ademocratic society is so obvious that we often forget how crucial it is. It wouldseem to be a matter of simple common senseA) That democracy depends forits survival on the wisdom of its citizens. B) That public education in a democ-racy, if it is to perform the unique function peculiar to it there, must train itsstudents to assume the risks and responsibilities of citizenship. C) That seg-regated education cannot perform this function since it does nothing to bridge
the gap between rich and poor, black and white, majority and minority. D)That segregated education, since it actually fosters such divisions, cannot beput forward as though it were capable of delivering "quality" results in a demo-cratic society. Those, therefore, who propose any form of segregated education
as a means of promoting the equality of opportunity guaranteed by the 14th
amendment, deceive both themselves and us. As the Supreme Court said in 1954"separate" is simply not "equal" and never can be.

III. The most recent movement to reestablish the "separate but equal"doctrine in a Northern setting is best known as "compensatory" education, aproposal we all recognize as the one so recently and vehemently espoused by
Mr. Nixon. It is an effort to improve the quality of inferior schools by massivespending on facilities and personnel, while keeping children of different ethnic
and racial groups locked into their own neighborhoods. In essence compensatory
education uses money as a buffer to provide a way of escape for those who fear
association with fellowAmericans of different racial, economic or ethnic back-ground. As such, compensatory education never hies nor ever will accomplish
the task proper to public education in a democracy.

We see in this concept live basic errors. 1) It does nothing to teach childrengood citizenship. 2) It is far more expensive than integrated education, even whenthe cost of busing is taken into consideration. In Dayton alone all attempts to
upgrade disadvantaged schools in a segregated situation during the presentschool year will require the expenditure of $1,120 per pupil in excess of normal
costs. President Nixon's recent proposal of two and one half billion dollars
to extend multi educational opportunity to inferior schools is inA, a drop in thebucket when spent as lie requests. 3) It does not actually improve academicexcellence, except perhaps in isolated examples and only then when applied in
massive doses. Academic excellence depends basically on the positive expectationsaroused in students and the corresponding expectation on the part of teachers
that student efforts to learn will indeed be successful. But when students carry
with tLem a deep sense of inferiority and their teachers see no possibility of their
learning much of anything, as is so often true in ghetto s, 'tinge, poor perform-ance almost always results. 4) The cruelest tragedy of compensatory educationis that " dehumanizes the very et ildren it intends to help. With brazen ar-
rogance the privileged say in effec, to the ghettoized poor, white or black, "Wedon't want to send our children to your neighborhood and we certainly don't
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want your children sent to our neighborhood. Take this money instead." Children
so addressed understand quite well that they are considered inferior and their
performance remains correspondingly poor. Children wtose basic dignity has
been so assaulted are in no position to learn anything, least of all how to value
themselves as human beings or as potential citizens of the greatest democracy
on earth. 5) Compensatory education treats symptoms rather than root causes.
This is perhaps the most glaring weakness in Mr. Nixon's most recent proposal.
In effect it legitimizes the ghetto. Instead of attacking those conditions that
create ghettoized living, compensatory education takes them for granted as
inevitable. This it does by making it impossible for ghetto children to travel
outside the ghetto at the most impressionable years of their lives For this in
effect is what the prohibit:on of busing :neans in all too many cases. This is
what it means when the government gives monei to those schools it designates as
"inferior" on condition that the children stay there, indeed in order to keep
them there. While pretending to heal the divisions among us and to move toward
the integration of minorities into the main stream of American life compensatory
education actually freezes the very conditions that keep us apart. It digs the
ditches of alienation that much deeper. What an irony that such an alternative
should have been chosen for implementation by the very President who vowed
at his inauguration that he would "bring us together"!

IV. Because we believe in quality education and because we know that quality
education, however expensive, cannot be purchased with money aloneas the
proponents of "compensatory" education seem to believewe feel quite strongly
that our duty as citizens is to prepare our community for pupil integration.
In this effort we want to avoid putting our heads in the sand. We know that
the risks of integration are enormous. At the same time we want to say with all
the vigor at our command that we believe these risks can be minimized and the
obstacles they present can be overcome. What is required plainly and simply is
commitment to justice and the implementation of that commitment through strong
leadership. This is the chief factor dividing us from the anti-busing faction now
so vocal in Dayton. They plainly do not believe that integration can be accom-
plished in a city as racially divided as Dayton because they are not willing to
accept the risks involved. Meanwhile, they hoar the cries only of those who
moflt from segregation and are deaf to the cries of those who are being ex-
ploited by it. Paralyzed by fear the best they can do is to defend the status quo.

We know that such fears are not easily dissipated. We know that when hither-
to separated minority groups are brought into the main stream of community
life some disruptions ar bound to occur. We know that such changes, whether
effected through busing or otherwise. often result in n lowering of academic
standards and a rise in the level of violence. But we believe that it is possible
under proper leadership to deal constructively with all these problems. We are
encouraged by the Coleman report and the findings of Senator Mondale's com-
mittee thatunless unusual circumstances obtainintegration does no harm to
the academically advantaged and does great good for the academically disad-
vantaged.

V. Nothing is accomplished by appealing to "freedom of choice" and the neigh-
borhood school. All eublic education is compulsory Whether accomplished by
the use of busing or not. We learned long ago in America that public education
cannot be left to the discretion or whim of individual oersons. Just as none of
us is free to poison the public water supply so none of us is free to.poison the
atmosphere in which public education takes place. Those who try to exercise
their so-called freedom of choice by using their affluence ti escape responsible
participation in aommunity life must not be allowed to deny equal educational
opportunities to our minorities nor our poor.

Believe me wlien I say that T do not speak for myself alone. Many sober-minded
citizens in Dayton and its environs --far beyond our original committee of 75
have begun to realize what damage segregation has done to the fabric of our
common life. They are beginning to rally their forces to prepare Dayton and its
suburbs for a better day. I am proud to report not simply that Catholics. Pro-
testants and Jews have joined hands in this endeavor but also that the Catholic
school system as a whole has quite recently begun fresh attempts to integrate its
own facilities. If I am not mistaken you will have a separate report on that
Nmre from Father 0. A. Poynter, Superintendent of Dayton's Catholic Schools.
Ponder alsoif you willthe enclosed clippings from both major newspapers in
Dayton, indicating that they are behind us 100%
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Nieri While. we all hope that you will stand fast against the current anti-busing
furor and give some solid national leadership to those of us front both political
parties who wish to speak for reason in a time of crisis. anti who believe that t he
continuation of our democratic Institutions depends on just such efforts in just
such a time as this.

BLACK ENROLLMENT, BY SCHOOL DAYTON PUBLIC SCHOOLS

School

Total enrollment Percentage

1963-64 1969-70 1970 -71 1971-72 1963-64 1959-70 1970-71 1971 -72

I re Addams. . _ .. .,,.. ,..1 0 1668 1 '.98 57a 41.6 78.7 80. 3 81.7
t Gen . .. . _ ... , 574 668 632 629 .6 .1 .2 .6
Belle-10,1,n. 1.180 1,091 1.056 994 0 5.7 6.8 10.3
Belmont Elementary .-.. _ - . 794 63i 602 542 0 0 0 0
Brown .. .... .. ._ . .....
Carlson_- . . . . . ..

1.177
244

1.130
626

1,075
590

1.067
574

.5
95.9

-8
99.7

1.0
99 8

1.0
99-5

Cleveland 1, 180 1.335 I, 248 1.246 0 . I - 3 - 3
Cornell Heights. - - . ..,._ 890 894 955 784 0 59 -1 69.6 72.3
Drexel , ,, 700 1673 1693 601 3.5 4. 3 5.2 6.5
Er tmont . _ . _ .-_-.. . 950 792 685 607 0 0 0 0
Edison - -

Emerson -.- . .._ .
800

1,000
1532
1 992

1513
1939

1645
1 816

89.0
0

98.3
13 6

98.8
11.8

99.7
5.6

_Fairport . 780 877 847 841 0 4.6 1 7 39.7
Fairview Elementary.. ,, . 667 811 808 741 1.0 3.7 4.3 7.4
Fort McKinley , ...-----.. 510 473 448 451 0 2.5 9.6 1.6
Franklin - 691 862 1 854 637 0 0 0 0
Gardendale ....... .-,.,..-,... 176 1282 1506 1553 7.9 43. 3 71.9 72 3
Gettysburg. 630 632 593 598 0 6.6 9.4 14.5. _ -
Grant .. Q17 699 653 649 0 .9 .6 .6
Grace A. Greene.... 715 1 555 1551 1 579 89.5 97.5 96 7 96.5. ...
Hswthorne _ .. . 316 263 1285 1 329 0 0 0 30.1,,_ ..
Hickorydele ..... . 565 487 488 432 0 10.3 .2 15 5_

Highview. 807 1 812 718 1 710 82.0 98.2 ,4. I 97.9
834 11. 022 11.0117

Irving .. . ... -.-,. --_-,-... 1.035 1749 1700 1780 96.6 100. 0 99. 7 99.5
Jackson Primary. .. :, ,. 537 1707 I 617 1677 96.2 99. 99.4 99.1
Jamrson EleTeotary... 1,147 785 778 726 98.5 99 5 99.5 99.4
Jefferson Primary, 661 678 719 72.0 83 3 88 -0
1Keeffmeprso.n, Elementary -. ._ 1.784 841 806 860 1 2 80. 3 73.2 91. 3.

725 631 612 568 0 0 0 7 2
600 543 507 471 0 0 .2 .4

I 145 1.019 977 966 0 .2 .3 1.0
Longfellow , 850 991 1935 838 5 8 50.2 53.9 60 7
Loos . 785 719 697 631 1 9 85.0 9.5 6.0
MacFar'ene . .. 1,229 11,222 11,149 921 99.6 99 9 99.8 99.5,._
Horace Mann. - 435 355 333 284 0 7.0 11.1 .7. . ..
McGuffey..,.., . 925 1858 I 904 1850 0 113 9 ' 4.2 32.0,..,....
McNary .. 498 I 456 I 423 ,.... .. ... 98.8 100.0 100.0
Meado vdale Elementary... 930 671 587 522 0 12.8 7.7 8.2
Miami Chaoel 793 722 687 1 481 99.6 99.6 99 7 100.0
Patterson Elementary....,_ . 650 603 1 621 1 619 0 0 0 .3
Residence PK. Primary - . 3 8 3 464 449 .. .... . . 99. 5 '1.9 99 8
Residence PK Elementary... 1.112 746 764 702 80.0 99.2 95 7 99 7
Ruskin. 1, 171 , 977 1 870 3 834 0 4.3 3.7 .1
Shiloh - .. . . ... .. 490 645 619 550 2.4 6.0 7.4 .9.
Shoup Mill... . ... . , .. 318 336 294 207 .9 13.4 13.9 1.4
Louise Troy .. . : . :... 781 1 724 1 691 592 99.8 99.7 99.9 99.7
Valerie.. . . ...... . ..,.... . 483 450 342 ,,..,, .. . . 17.4 20.0 13.5... . .
Van Clove _ 770 780 1 813 I #60 .9 1.7 2.1 14.9
Washington .. 650 1 703 1 681 1634 23.0 16.6 16.4 14.5
Wear . 1.260 1 1,118 1 1, 027 1 I, 001 98.8 100.0 99.3 99.7

_

Webster . . . ... .. 531 537 486 493 . I .6 .4 .4..
Westwood . , I, 900 I 1, 467 *. 1,409 I 1, 318 94.7 99 -5 99.6 99 5-. ,
Whittier. . .. .. 975 1 801 1 688 748 95.6 99.0 99.5
Wogarnan 1, 100 11,034 1985 1988 100.0 100.0 99.5 99.8
Orville Wright - 750 758 ;19 963 0 .8 .4 6.7
Gorman.. . .. 102 108 104 101 15.6 17.6 16.3 11.9
Kennedy 144 181 1 169 153 13.8 II. 0 12.4 15.7
Belmont High School.... .. I, 768 2.003 I, 966 2, 039 0 .5 1.2 2.7
Dunbar.. . .,.. 1,180 1, 471 I, 333 1, 369 92.7 99.4 99.8 100.0
Fairview High School.. . . 1, 252 1,396 1,353 1,426 .9 9.3 12.7 19.1
Kiser . 740 744 727 731 2.7 5.4 4.8 6.4.
Meadowdale High School ... 1,154 1, 750 1, 783 I, 828 0 1.4 2.9 5.2
Patterson Co-op.... 1,020 1,659 1,756 1,764 1.8 22.2 29.8 31.0_ ..,.
Roosevelt.. . I, 850 1, 703 1, 727 1, 691 94.5 99.8 100.0 99.9
Roth . . . . 1,120 1, 291 1,143 1,191 53.5 94.8 97,8 BC 5.

:
,

:Jtives 1,150 1,074 1, 224 1, 247 2.6 1 9 10.8 12.3
Colonel White ....... --- I, 668 1, 741 I, 693 I, 727 1.1 28.9 42.1 45.9.,.,
Wilbur Wright ....... ........ 1,334 1,332 1,319 1,350 3.3 4.2 4.7 5.5

I Includes preschool in building.

80-440-72--pt. 3-7
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DAYTON CITY SCHOOLS

BLACK STUDENT ENROLLMENT
Year: Percentage

1950 218. 6
1960 *27. 5
1963 31. 1
1966 (2)
1967 37. 4
1968 37. 7
1969 39. 3
1970 40. C
1971 42. 7
1973 246. 0
1975 249. 3
1977 252. 6
1979 * 55.9
1981 '59. 2

Estimated
2 Data unavailable.

(From the Dayton Daily News, Sunday. Mar. 19.19721

NIXON REVIVES DOCTRINE OF "SEPARATE BUT ElUAL"

President Nixon has asked Congress to adopt the discredited separate-but-
equal doctrine and to elevate it from a regional eccentricity to national policy.
In the process, he is urging Congress to join him in a dangerous confrontation
among the executive, legislative and judicial branches, potentially the most
serious constitutional crisis this nation has suffered in modern times and one
it certainly doesn't need.

Mr. Nixon's proposals are morally craven and scientifically perverse.
While swearing he remains committed to school integration, the President

wants Congress to legislate against additional busing. Mr. Nixon and the anti-
busing hysterics to whom he is pandering know that busing is the only practical
means to school integration currently. Mr. Nixon did not offer an alternative
and. in fact. has opposed programs to encourage residential integration, the
only real (and even then far off) method.

If Congress accepts the President's proposals. as it seems likely to. it will
march up to a battle with the judiciary. Mere legislation can't relieve the
courts of their higher duty to the Constitution. Jurists who consider segrega-
tion unconstitutional must continue to rule so.

The crunch then will conic to Mr. Nixon. Having proclaimed and even worked
to legislate against busing. will the President enforce court rulings that coun-
termand his policy" Or will he. as President Andrew Jackson did when the
Supreme court proved contrary. abuse the Constitution by refusing to act?

That apparent irresolution is typical of the contortions that were the sole
constant in the President's antilinsing message.

The Presidentwell. say he misstate(' the facts when he held that busing
has proved to be "a very bad" way to school integration. On th" contrary, while
most of us have heard overwhelmingly of the few places where busing has been
traumatic, busing has worked well most places. It is a "very bad way" to the
degrees that Mr. Nixon and others in power permit incomprehension and over-
action to make it untenable.

Mr. Nixon's proffered sopto blacks in cash, to whites as a halm for their
consciencesis to waste some $2.5 billion in schools atended by the children
of poor families in order to achieve "quality" education for all.

That has been proved not to work. Many eommunitie, have tried it.
The results have been uniformly disappointing. The pain fact is this: the

mere change to school integration has improved the educational performances of
more pupils. and improved them more substantially and lastingly. than have the
much more costly attempts at compensatory education.

Mr. Nixon has declined the role of leadership in the nation's complex. urgent
challenge of achieving racial justice. He has accepted the role of chief follower
and has predicated it on a misappreciation of "democracy."

His basic point is flint 114 Wiongsbetbause most Americans think it is
wrong, but the option of majority rule in this country always has stopped short
of majority tyranny, short of the lynch-mob psychology in which, too, the
majority claims its privilege.
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Mr, Nixon is saying that the basic rights of blacks exist at the convenience
of whites, because whites outnumber blacks. I imagine the reaction if he were
to say, as by the same logic be could, that the basic relig!aus freedom of Catholics
is subject to the majority rule of Protestants !

The President is moving usor more accurately. helping us move ourselve4
into precisely the entrenched, segregated society that the Kerner commission
feared and warned against as the most serious internal peril facing the ( cited
States

'From the Journal Herald, Mar. 18, 10721

'This'll be faster than on amendment'

I

t,
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Mr. Mc CA:1,1,mm The newspapers to which you referred are known
as the James M. Cox newspapers or as assets of flu. James M. ('ox
Trust. James M. ('ox was a longtime, very able. Democratic Governor
of the State of Ohio. I am a Republican, by the way, so I try to bury
my prejudices.

Mr. 13.vrnonF. Very good. I think one of the things that that repre-
sents for us is leadership in the community. We find that when the
large body of people are thrown into such turmoil by the particular
things that have happened in our midst, what we need are real leaders
who will take stands and work for the causes that need to be worked
for.

Lr this particular ease we are trying to provide that kind of leader-
ship among the citizenry and we are Very happy to have the support
of the newspapers at this particular point.

Mr. Pori.. Mr. Chairman.
Chairman Cem.rn. Yes.
Mr. Porn. I would not want to substitute my own summary for your

testimony. so to the extent that I err, please correct me. I gather the
summary of your testimony would be that the schools of Dayton are
segregated. that some of the segregation may be de jure and some de
facto, and that the segregation problem will not yield to any solutions
which do not involve substantial busing.

Mr. lixrnour. Yes, that is right.
Mr. Porr. Is that a fair summary ?
Mr. 13 monv. Yes. That was the feeling of our committee and when

Dr. Foster came iu to draw up plans pursuant to the resolutions passed
by the board that supported our committee, he felt that 22.000 of the
55,000 or so students in Dayton proper would need to be ised some-
where, I might add at this point, it may not be too important for you,
but I might add at this point that the longest distance that would be
required to accomplish that kind of busing under the Foster plan
would be some 6 or 7 miles and in terms of minutes, something like 20
to 3(1 minutes, depending upon traffic. So it is the kind of problem
that we think can be handled. If we can gather the citizenry together
and get them to clear out their prejudices and lift up these great
questions to establish some kind of healthy immunity, our problems
are the kind of problems that we could deal with if we really put our
minds to it.

Mr. Pori,. Do I correctly understand, too, that the core of the subject
matter in the lawsuit is the definition of the type of segregation
involved?

Mr. 13Arnottp. Yes. I have given you all of my copies of that news-
paper report from the NAACP suit.. It has got a great number of
individual questions in it which would have to be looked at very care-
fully but that is certainly one of them.

Mr. Porn. Thank you.
Chairman CELLER. Any other questions?
Thank you very much, sir.
Mr. 13,croottr. I thank you.
Chairman CELLEa. We appreciate your coming and giving us valu-

able testimony.
Our next witness is Mrs. James M. Minor, Jr., legislative chairman,

Virginia Federation of Women's Clubs.
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Mr. Pon'. Arr. Chairman.
Chairim.n Crainit. Yes.
Mr. Pon. As a Virginia member of the subcommittee, may I be

recognized to extend a formal welcome to a distinguished Virginian
and a spokesman for a very vital organization in our State, the VII.-
ainin Federation of Women's Clubs, an organization which I believe
is

,mama 0,000 to 25,000 strong, represented in every geographical
quadrant of the State and in nearly every local community, and an
organization which has involved itself his,torically in the ea w.e of
education and one which has made a major contribution to education
legislation in the General Assembly in Richmond. I want to add in
own personal commendation of the organization and the spokesman
it has chosen. Mrs. Minor is the chairman of the legislative committee.

STATEMENT OF MRS. JAMES M. MINOR, JR., ON BEHALF OF THE
VIRGINIA FEDERATION OF WOMEN'S CLUBS

rs. Mixon. Thank you, sir
Mr. Chairman, distinguished members of the committee, I would

like to say that I am one of the few women that did not walk to Wash-
ington today but after I (trove around in your traffic up here, I think it
was best that I should have walked.

I do now, as Mr. Pa told von. represent the Virginia Federation of
Women's Clubs which does have in its membership 24,000 women. I
would also like to tell you that we are not connected directly or in-
directly with any school group, PTA, busing group, antibusing group.
or what-have-you. We function sole). on our own and with our own
objectives, one of which and perlwps the most important of which has
al wa vs been public education.

Summers back, we Nvere one of the first groups and probably the
largest one that fostered the idea in Virginia of public kindergartens
because we felt that it was unfair and unreasonable that children
whose parents could not afford private kindergartens were starting
in school substantially behind those who had attended private kinder
ga rtens.

We are still working on this. We have not accomplished it all over
the State but we are working very hard to achieve it. We have also
worked very hard to revise- the constitution. which was done last
.vear, a part of this revision providing for compulsory school attend-
ance because we felt that it was not fair that sonie children were being
denied education because of the prejudice, ignorance or whatever the
%veaknesses their parents might have felt toward their education.

However. I do appear here today in support of a-lending the c on-
stitution to prevent and prohibit forced assignment of children solely
because of their race, their color, their creed, and I have three reasons
for doing so. I have previously filed my statement and I will he brief
and talk in summary.

My first reason is this: The Virginia Federation has found in its
work with public schools that those schools which function best are
schools where there is some reasonableand I use the word "reason-
ableproximity between the home and school.

I do not suggest for one moment that I think every child is going
to be able to go to school down the street. around the corner or even
five blocks away. I do suggest that when there is no suitable reasonable
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proximity. there is a breakdown in communication, children do not
have the social contact that they should have with children of other
races or of other backgrounds because we have virtually eliminated all
extracurricular activities because of the busing situation.

Paeets are not as involved in the school. They feel alienated and
uninvoh td. Children are not able to use the school as much as they
should because they must be transported to it at all times.

So there is this breAdown in total communication between the
school and the home.

The thing that is interesting to us and has been a concern to us is
that in our health studies we have seen that in health care, custodial
care. and institutional care there seems to be, a great movement to
bring people near their homes for treatment, near their homes for
custody. near their homes for care, and at this time we are now sending
our children away from home to be educated.

And so the proximity point is my first point. And that brings me
to the second point, and the second point is this When the parents
develop this alien attitue.e and I promise you. gentlemenand I know
that von know this is truethey have developed it, they retaliate in
a way that they would not use if any other thing were involved besides
thei r

People can be coerced, and bullied, and badgered, and persuaded,
and led, and dragged. but when it conies to their children. they become
an entirely different type of person.

And so. what is happening to us in Virginia and more specifically
in Richmond, as T am sure you know, is that we, are witnessing a denitil
of flue public schools and that, of course, is the real concern of this
federation I represent.

People by the hundreds are taking their children out of the public
school system and then what is happening and what is left is that the
public schools are just beginning to get poorer and poorer.

Now. when people take their children out, they are entering them
many times in private schools which are very poor, too.

However, they theorize that at least they are having some say in
their education, that they at least are responsible for their children, and
the public schools are, left to flounder. So we are having financial prob-
lems, school bond issues are being voted dOwn because w have this
strong feeling among parents. "I am not going to support the public
school and my child is going to another school and I am not going to
vote for the bond issue because I don't care."

This is unreasonable. and I admit that it is. but, it is what they are
doing. They are closing their pocketbooks and they are closing their
vote to the public school. and we have to have the public schools.

You know that., and I know that. Then I come V/ my third point.
This is the one that concerns me the roost.. I have an awful feeling

that, everybody has forgotten the children. We have listened to some
social theories and social science and scientists talk about these magic
numbers, quality educationit takes so many of this color and so
many of that color, you put them together and you have a perfect
classroom

Not so long ago I sat in on a budget hearing at a school meeting
where they were determining how to set up the busing plan and how
to set up the budget. and the conversation went something like this:
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"All right, now, we need 100 more blacks and we need 100 more
whites." and then th,,v took out the map and they looked around on the
map and they said, "Well, now here we can get 25 blacks over here and
30 whites over here."

If I had not known, I would have thought they were discussing cat-
tle. not children at all. And 1 thought to myself, we have spent more
time in this room. and I belie:. . in \ irginia trying to decide how to
finance the buses than we have spent in distributing the books, picking
the teachers and decidino. on the curriculum.

I do not believe that Virginia is this big an exception. I think this
is happening a lot of places.

NOW: summarily, let me say this, I have not mentioned quality educa-
tion this morning because I do no know what quality education is and
I am not sure anybody does.

Mr. McCumocx. Mr. Chairman, I would like to give these few
words of help if it be help.

I believe it involves at least reading, -writing. arithmetic basics
which so many of our children have not been getting for a long time.
[Applause.]

Chairman CELLER. We will have no demonstrations by those in the
audience, please.

--kirs. MINOR. I am so glad you said this. I had a teacher friend tell me
she spends a third of the day being a wio.ogist, and a third of the
(lay being a psychiatrist, and the other third being a policeman.

But I think, to have quality education, you have to have three
things:, You must have a teacher who cares; you must have parents
who care and are involved in some way, and you must have atmosphere
of good will.

T thank you for allowing me to testify. Even if you do not share
my beliefs, I am sure that you are going to do the best job you can
to remedy the problems that we have.

Thank you, Mr. Cel ler.
Chairman CELLER. Thank you, indeed.
We are obliged to you for your statement.
(Mrs. Minor's complete statement follows :)

STATEMENT OF MRS. JANIF.S M. MINOR. JR., ON BEHALF OF TILE rIRSINIA
OF WOMEN'S CLUBS

Mr. Chairman. distinguished members of the House Judiciary Committee, I am
Mrs. James M. Minor. Jr.. of the Virginia Federation of Women's Club. Ours is
the large.' woman's organization in the Commonwealth of Virginia, and is com-
posed of 24 thousand women.

The Federation has absolutely no connection with nor affiliation with any
school or school organization, teachers' group, or sp' Mal interest group of any
khisi. Our purpose is and always has been to promote a common interest arid
genuine concern in education, philanthropy, public welfare, moral values, and
civics and the fine arts, It is because of our involvement with public education
that we are here today. We strongly urge this Congress to amend the Constitu
tion of the U.S. to prohibit forced assignment of children to schools because of
race, creed, or color.

We have, since 1907, supported Oldie education in every conceivable way in
Virginia. We believe deeply in the public school system and in the right of every
child to be well educated in the public schools. We have supported countless edu-
cation bills both in the Virginia General Assembly and in the Congress. The Fed-
eration was one of the earliest motivating forces promoting the establishment of
public school kindergartens in Virginia. We believe that all children must be edu-
catedand well educated.
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However. if massive busing (solely for the benefit of playing some magic num-
bers game) continues, we shall all be witnesses at the demise of the public schools.

I wish to make three pointsmid three almiehere today. The first is quite sim-
ple. We believe that quality education is enhanced by parental and student in-
volvement in school activities. We further believe that some reasonable proximity
Of home and school encourages this involvement. With massive busing, children
are far removed from their schools; they are not close enough to use the play-
grounds: they cannot enjoy the needed social involvement that comes with asso-
ciation in extra - curricular events; parents feel "removed" from the school and
are reluctant to become active and informed: there is no school loyalty or for
that matter healthy school spirit. Into attitudes that are filled with distrust and
misconception. come opinions and feelings of fear and apprehension. And so what
happens? Ill tell you what happen,.. because we are witnessing it chilly in Rich-
mond. More and more parents are abandoning the public schools. Many of them
are providing private edatian for their children. Some of this private education
fs good. and some is rera poor. But the point is. that parents will not be bullied
and coerced when the subject is their children. And this brings me to my second
point.

What is hapi.ning to our public system. More and more school bond issues are
fulling; funds are being voted down by citizens. because they refuse to pay for
private schools and public ones sinmItaneonsly. We may say. "So what? They
made that ehoice!" But they did not. Most citizens want their children in the
public schools. but they refuse to have them bused to eternity and back and have
no voice in their education. And so they are retaliating in the only way they know.
Thoy are closing their pocketbooks and their votes to the public schools.

You may say that the Federal Government or the State Government may take
up the financial slack ; however. we all know that ultimately that avenue of re-
sources will reach a limit beyond which it cannot go.

My third point is this. What in the world has happened to all of our concern
for the children involved. We have allowed the sodal scientists and theorists of
all kinds mesmerize us with very imaginative numbers game. They tell us that it
takes so many white faces and so many black faces to make the perfect educa-
tional harmony. I had occasion -o sit in on o planning session about busing and
the budget in one area, and had I not known otherwise. I would have been sure
they were discussing chattel. "Let's see". someone would Any. "We need 500 more
blacks. T.et's reach m er to this area. Then we'll find 100 whites some place." These
are qb i Id ren. for goodness sakes. ihvsn't anyone in this world care where and
how %c reach to use them. We have spent more hours in Virginia this year decid-
ing Low to finance buses than we have spent in deciding on books, teachers and
facilities.

We all know about the injustice of the past. I. for one, do not deny it for one
tiny second. But I refuse to see how we ran stamp out years of prior injustices
by a (ioptIng graver ones now.

I hear a good deal about "quality education". That is what we all want. But I
submit to you that "quality education" is an elusive thing. It can't he forced uth
busing, or ratios, or injuntions. Quality education conies when teachers care,
when parents are involved and when good will is present.

ask you today as earnestly as I know how, to seek quality education in these
terms : put. a stop to busing for the sake of busing.

Chairman CELLER. Our next witness is Mrs. Frank W. Wylie, presi-
dent, Michigan Civil Rights Commission, accompanied by Mrs. Rita
Scott.

STATEMENT OF MRS. FRANK W. WYLIE, PRESIDENT, MICHWAN
CIVIL RIGHTS COMMISSION:, ACCOMPANIED BY MRS. RITA SCOTT,
DIRECTOR OF EDUCATION PROGRAMS

Mrs. Wri.JE. Mr. Celler and members of the subcommittee, I am
Martha. Wylie, president of the Michigan Civil Rights Commission,
and with me this morning is Mrs. Rita Scott. who is director of the
education programs for the commission.
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Tins is the program which most directly deals with the school dis
ticts in the State of Michigan in their various endeavors to provide
equality of edr3ational opportunity for Michigan's children.

We are pleased to have this opportunity to appear before you this
morning to describe the commission experiences and eoncerns in Michi-
gan.

The Michigan Civil Rights Commission is a major department of
State government. created by the. people of Michigan in the new State
constitution which took effect in January, 1964.

Mr. Hutchinson was a member of that constitutional convention. The
commission is charged with the responsibility to protect the enjoyment
of the civil rights guaranteA by law and by the constitution and to se-
cure the equal protection of such rights without discrimination be-
caase of religion, race, coior, or national origin. It is the only consti-
tutionally created civil rights enforcement agency, in the Nation.

The commission urges this subcommittee and Congress to reject
I louse Joint Resolution 620 and House bill 13916.

The Michigan Civil Rights Commission is painfully aware that
events and officials in Michigan have influenced Members of this Con-
gress to consider legislation that would turn back the clockreestab-
lish the MeNgy v. Ferguson doctrine of "separate but equal" in edu-
cation, and impede the implementation of titles IV and VI of the Civil
Rights -let of 1964.

On February 22, 1972, the MiAigan Commission responded to the
proposition of constitutional nimendments, as embodied in House
Joint Resolution 620, and communicated its concern to St ate and Fed-
eral officials. Let me share with you the substance of our nnanimous
position statement

The Michigan Civil Rights Commission calls upon the President. the Con-
gress and public officials at all levels to join together to resist the current effort

) amend the United States Constitution in a way which would have the effect
of nullifying the United States Supreme Court's decision of 1954 outlawing
racial segregation hi our public schools.

The momentum building toward an amendment prohibiting busing to end
segregation could well bring us to a constitutional and moral crisis the likes
of which we have not Sr,en since the Civil War.

It took more than I, half century since 1896 to overturn the 'separate but
PI mai doctrine' . , . It appears that it has taken less than 20 years from Brown

Board of Education for the clamor to begin to deny Fourteenth Amendment
rights . . . Those who urge amendnicnt, we believe, fail to comprehend fully
the awesome significance of action which would amend the Bill of Rights for
the first time in our history.

This commission's Constitutional mandate compels it to speak to those in
critical power and to every citizen of Michigan, Racial antipathy is the really
of this nation's hi.,tory and what is wanting is a new understanding of how
tresent inequities have developed and should be cured. To assume sectional
differences between North and South impedes final resolution of the conflict
between belief and practice. To amend the Constitution or to. legislate to re
strict the means of achieving equity leads the country away from its stated
goa Is.

The you itg people in Pontiac who are actively seeking to convince their elders
that they con make it work. are symbolic of the commitment to the sense of
justice which was the orig;nal source of our Constitutional strength. Adults
have a moral duty to note and to emulate these young peopie. Public officials
have a constitutional duty to do so.

As a civil-rights enforcement agency, the Commission points out the contradic-
tions of stating our complex racial dilemma only in terms of 'forced integration
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of the suburbs' when speaking of open housing; or 'forced busing of school
children' when speaking of education.

So interrelated are the system of housing, employment and education dis-
crimination that our courts now find there is no longer a distinction between
de jure and de facto segregation.

To oppose busing as one of the methods of contributing to the achievement
of equality in education for all childrento advocate the passage of a con-
stitutional amendment sanctifying the "neighborhood school" when so often
neighborhoods have been kept white by design, is to sanction the notion that
we are incapable of bringing reality up to the level of belief.

While the Michigan Civil Rights Commission spei:e to the critical
and debilitating impact of a Federal constitutional amendment on
public education policy and practice in Michigan, President Nixon on
March 17, 1972, proposed a legislative stratvy which would have the
immediate effect of restricting any additional transportation of stu-
dents now and in the foreseeable future. Enactment of this legislation
won 1 severely restrict minority youth access to desegregated schools
and would only retain the status quo in terms of existing inequality
of educational facilities and services.

Such action only serves to prolong the divisive debate on busing.
It precludes our attention to correction of educational circumstances
which are in violation of constitutional principles in Michigan and
across this Nation.

Let me now describe the situation in Michigan. First : In 1963
the people of Michigan reaffirmed their commitment to a system of
free and equal public education as a new State constitution was
adopted

The fundamental importance of education to all members of a free,
culturally diverse society has been a ba'ic tenet of this Nation and
Michigan.

Under provisions of Michigan law, residents are required to support,
public education; and under penalty of State law, every young person
between the ages of 6 and 16 is required to attend a State - approved
program of education.

Second: In April of 1966, the Michigan Civil Rights Commission
and the State board of education adopted a joint policy statement
on equality of educational opportImity, attached. which set forth
the findings of Brown I. supported the provis:ons of the Civil Right,:
Act of 1964, and described the legal and educational responsibility of
school officials to prevent and,'0.. correct segregation.

Third: Some vollintaPv affirmative actions resulting in the elim-
ination of racially identifiable schools have been taking place in a
few small Michigan communitiesAnn Arbor, Baldwin, Casqopoli ,
and Covert.

Fourth : In our midoie cities, howeverparticularly in urban cen-
ters providing instructional programs for a student population of
from 15,000 to 40,000 and in Detroit, voluntary actions to desegregate
even at the secondary grade level have been challe: ged by residents
who resist change.

This has been our early experience, for example. in snch cities as
Lancing and Flint, and our recent experience in Kalamazoo. I am
pleased to report that the State court of appeals has used the State's
joint policy statement of 1966 in Aiming that school officials have the
authority and the mandated responsib::ity to assign students to facili-
ties. and to consider race vmg with other factors in such decisions.
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Fifth : Seven Michigan districtsEcorse. Ferndale, Flint, Pontiac,
River Rouge, Saginaw, Westwoodhave been the subject of Federal
HEW review on their compliance status. One of these, Ferndale. was
found in a state of noncompliance. A directive to terminate funds to
Ferndale was ordered only last week.

Sixth: Five local districts have been charged with discrimination
and denying equal protection of the laws in action before the V.S.
district court. These several cases are at different stages.

Under the district court orders of Kalamazoo and Pontiac, school
officials were required to implement a stmlent-staff desegregation plan
effective September 7, 1971.

The Pontiac appeal to the F.S. Supreme Court was denied: final
orders are awaited in the Detroit desegregation case; appeals are
pending in litiaation involving Kalamazoo and Benton Harbor; and
court hearings on the complaint against the Grand Rapids schools
will begin within a month in Federal district court.

The tinnier ite a.nd continuing public response to conrt desegrega-
tion rulings has focused on the busing of students as a means to elim-
inate segregation. The Federal courts, which have provided some
relief for America's minorities since 1954, are facing severe criticism
by the public and by elected officials. EAT]) those who agree w ith the
courts' findings, now proclaim their total opposition to any remedy
which would involve the transportation of students or the dilution
of the neighborhood schooloften in terms of their "right" to a neigh-
borhood school.

In his decision on the case Bindle?, v. Milliken, Jin lge Stephen
Roth describes the realitythat black youth have been illegally con-
fined to segrep.ated. inferior schools. He found the Detroit and State
school officials, the State and local, State and Federal housing* officials
guilty in that they acted to create and maintain racially segregated
schools. Young Ronald Bradley, his family. and thousands of black
families in the Detroit district took comfort as the court desoribed its
legal reiponsibility and intention to seek appropriate remedies.

There was hope, that, at last, that practices which were constitu-
tionally and educationally offensive would be eorrected, that tie Con-
stitution meant what it said;and that public officials. sworn to upliol-1
the Constitution, would do just that.

Trope and belief in justice. and the enforcement of civil rights. is at
this amment dim. I can assure von that this describes the feelings of
minority residents within our State. The disillusionment in the leaot
system and in the commitment of public officials is almost total at all
levels of the minority community in Michiganand, I nilght add,
among a hi rge segment of the white community.

give you as an example, a group of black citizens. parents. and
ministers who came yesterday to Washin!rton in opposition to the pro-
posed legislation. I wonder how many eople know they came as op-
posed to those who know that Mrs. McCabe is arriving today from
Pontiac.

The court decisions and orders involving Michigan school districts
have implications for all other local districts where similar circum-
stances prevail.

In the school year 197041, public selmool enrollment in Michigan
totaled 2,157.273 mid included 13.4 percent black and 1.3 percent
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segregation. they are likely to be restained by the action this ('(!,Tess
contemplates.

In addition, the enactment of the proposed II.R. 13911 would require
the districts of Kalamazoo and Pontiac to cease transportation of stu-
dents ordered by the court in 1971. These districts have. with earnest
effort and goofaith, complied with Federal court orders. Desegrega-
tion has been achieved distrietwide and is working well: The Ivor-
ganization to achieve the previous status of schools as of December
:11. 1970. would place an intolerable burden on these, districts.

We, in Michigan. viewed our legal responsibility and opportunity
to provide equal educational opportunity with some Clarity and
enthusiasm prior to November -1. 1971. to date Congress acted with
dispatch to propose several a ntibusing amendments to pending legis-
lation.

Educational leaders in this State mid( rstood the men of -af-
firmative duty- as described by Chief Justice Burger in Siratiii v.
l'halotte-Neelenbary. There was a real prospect that the victims of
discrimination in education would no longer be required to initiate
court action at their own expense.

We are faced now with the prospect that such litigation will pro-
vide little, if any, realistic remedy.

This is indeed a critical moment in this Nation's history. At a
leoment when leadership and encouragement from Federal and State
officials should facilitate local desegregation efforts, and could exert
the calm example of upholding the constitutional guarantees. we are
met with equivocation and retreat. For the Congress of the Vnited
States to act affirmatively On the proposed measures would be, to record
the greatest, failure of this Nation.

The Michigan Civil Rights Commission urges you to reject House
Joint Resolution 620 and H.R. 13916 and similar measures.

We thank you for the opportunity to appear before you this
morning.

Chairman CELLtat. Do on wish to place in the record your exhibits
A. 13, and C'?

Mis. WYLIE. Yes, sir.
Chairman CELLEIL Without objection, these, Will be placed in the

record.
(The exhibits referred to follow:)

EXHIBIT A

JOINT STATE3fENTMICHIGAN STATE BOARD or EDUCATION AND MICHIGAN CIVIL
BIGirrs costal ISSION

In the field of public education Michigan's Constitution and laws guarantee
e.t ry citizen the right to equal educational opportunities without discrimination
beeabse of race. religion, color or national origin. Two departments of state gov-
ernment share responsibility for upholding this guarantee. The State Board of

charged with securing and protecting the civil right to education.

States Supreme Court, in the case of Brown vs Board of Education, ruled:

Education has a constitutional charge to provide leadership and general super-
vision over all public education, while the Michigan Civil Rights Commission is

In addition to the declaration of public policy at the State level, the United
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"that in the field of public education the doctrine of 'separate but equal' has.no
place. Separate educational facilities are inherently unequal."

The State Board of Education and the Michigan Civil Rights Commission hold
that segregation of students in educational programs seriously interferes with
the achievement of the equal opportunity guarantees of this State and that seg-
regated schools fall to provide maximum opportunity for the full development
of human resources in a democratic society.

The State Board of Education and the Civil Rights Commission jointly t ledge
themselves to the full use of their powers in working for the complete elimina-
tion of existing racial segregation and discrimination in Michigan's public
schools. It shall be the declare policy of the State Board of Education that in
programs administered, supervised, or controlled by the Department of Educa-
tion. every effort shall be made to prevent and to eliminate segregation of chil-
dren and staff on account of race or color.

While recognizing that racial imbalance in Michigan schools is closely related
to residential segregation patterns, the Board of Education and Civil Rights
Commission propose that creative efforts by individual school districts are essen-
tial and can do much to reduce or eliminate segregation. Local school boards must
coto.ider the factor of racial balance along with other educational considerations
in making decisions about selection of new school sites, expansion of present fa-
cilities. reorganization of school attendance districts, and the transfer of pupils.
from overcrowded facilities. Each of these situations presents an opportunity for
integration.

The Board of Education and the Civil Rights Commission emphasize also the
importance of democratic personnel practices in achieving integration. This re-
quires making affirmative efforts to attract members of minority groups. Staff
integration is a necessary objective to be considered by administrators in re-
cruiting, assigning and promoting personnel. Fair employment practices are not
only required by-law, they are educationally sound.

The Board of Education and the Civil Ridits Commission further urge local
school districts to select instructional materials which encourage respect for
diversity of social experience through text and illustrations and reflect the con-
tributions of minority group members to our history and culture. A number of
criteria are enumerated in "Guidelines for the Selection of Iinmrcn Relatioaw
Content in Textbooks," published by the Michigan Department of Education in
1965.

The Board of Education and the Civil Rights Commission believe that data
must be collected to show the racial composition of student bodies and personnel
in all public schools as a base line against which future progress can be measured.
Both agencies will begin next month to assemble information on the present
situation.

To implement these policies the State Board of Education has assigned staff
to work cooperatively with the Civil Rights Commission and local school author-
ities for the purpose of achieving integration at all levels of school activity. The
Michigan Civil Rights Commission also stands ready to assist local school
boards in defining problem areas and moving affirmatively to achieve quality
integrated education.

EXHIBIT B-1

STATE OF MICHIGAN PUBLIC SCHOOL CENSUS, 1970-71

Number PercerL

Total 2,157, 273 100.0

White. 1, 830, 367 84.8
Black 290,018 13.4
Spanish-surname.. 27, 801 1.3
American Indian:.:.; 4,885 .2
Oriental , _ 4,202 .2

Note: Public school environments. 89 percent of all Negro puSlic school students attend patio ninantly Negro school s
(over 50 percent); 46.4 percent of all white public school students attend all white schools.
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EXHIBIT C

SOME MICHIGAN SCHOOL STATISTICS

District name

State Total
equalized current
valuation operating

per re.ndent expense per
pupd(1969-70) pupil(1969-70)

Percent
minority
students

7th grade
base skills

compose
achievement
(percentile)

Ann Arbor--- . =, $25, 642 $1, 004 11 1 9

Detroit ., .. ..... .. ....
= ,==

, .... ... ... 17, 720 756 65.0 1.,, ....... _ 19,087 869 41 6 5

Grand Rapids 20, 343 810 24. 5 9

Jackson. 17, 579 925 16 2 25
22, 139 894 19.0 51

Lansing.._ 18.828 894 19.0 11

Muskegon_Muskegon_-
Muskegon ,

16.831
11, 334

859
679

26.2
75.8

20
1

Pontiac . 21 033 857 38 0 5

Saginaw . . 18 744 757 41.9 4

Benton Harbor. =, 13.323 714 54.4 1

St Joseph..., .. 20.929 880 1.9 96
Yps,tanti. 19,528 888 21.0 19

Beecher . ... . - -. 11,686 693 36.0 3

Bloomfield Hills . . . . 23. 845 965 1. 1 98
Dearborn .. . . . 41. 231 1,056 1.3 87
East Lansing .. . . , . -.... .. . 22, 584 1, 025 8 0 97
Grosse Pointe.. 29, 634 1,025 .3 97
Inkster_.__ 6,637 705 58.2 1

Livonia. .. - 16.758 792 .6 76
Oak Park . , ----- - _- 30.451 1,276 10.5 91

Warren Cons .. . . .. . .. 17, 809 774 .8 83
Willow Run , = := 14.521 754 20.2 4

14, 281 699 18 46

Source Local District Results Michigan Educational Assessment Program 1970-71 published by the Michigan Depart-
ment of Education.

Mr. McCut.Locii. 1 should like to ask this question, Mr. Chairman.
During days of long ago in old England where the statutory or

common law could not always give the relief that was necessary, there
grew lip a system of courts of equity. We adopted that system. Is it
possible. in the minds of those who are without prejudice in this field.
that II.R. 13916 be a temporary solution not repugnant to that which
we so devoutly desire, equality in education ? Should we declare that
the matter needs further consideration and place a moratorium on
equitable remedies?

Mrs. WYLIE. My understanding. of the law. ;11111°11p:1i I am not an
attorney, but I have learned quite a bit since I have been on the Com--
mission since 1965, is that law of remedy requires that the remedy
proceed while appeals and while discussion is continuing.

Mr. MeCtLiAlcii. You mean H.R. 1:3916
Mrs. Wv1.11:. The moratorium, 1 believe, would be disastrous in the

State.
Mr. MeCruficii. I laven't we had a great growth of law in our sys-

tem, both Federal and State, that allows us to suspend the imple-
mentation of orders until, free from passion and prejudice. we can
reach a de(4.4ion by which we can all bel)01111(1?

Mrs. W tm-.. Certainly, what vor say is true. hilt I think that this
particular decision. in terms of a remedy which is available to edn-
cators to implement educational decisions, has been decided for a con-
siderable period of time.

The passion hr- seemed to arise as it. gets close to home particularly
in Northern communities. I really believe that once Judge Roth has
made his decision so that it is not in the realm of speculation but a
fart, that the citizens of Michigan will get, to work on how we c: n
make it work.
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I think one of the difficulties is that it is a cliffhanger that has
been going on for a period of time. I think we need to have the matter
decided and for us to move forward.

Mr. Mc Cumocit. I feel in part the way you feel and I have tried
to have no prejudices in these difficult fields, but all pe do not
feel as you and I. We have some people from other parts of the country
who utterly reject that which we have been talking about nere.

Mrs. Scow. If I may, Mr. Chairman. at.d Mr. McCullodi. I think we
are quite aware that there are differzniceF in beliefs and feelings and
commitments, sectionally and statewid. even within the State of
Michigan. There are those who would rroeed voluntarily with a
great (kill of citizen and educator enthusiasm to desegiegate.

There are those who wish not to. What we aqmplish with a con-
stitutional amendment would be to impo,e restrictions nationwide on
all of these districts. even those who would lioo-e to act.

Mr. McCut,Locit: Might I interrupt you there. My questions were
not with respect to the constitutional amendment. 'I Hey were with
respect to the moratorium on busing for some 1 Or ;$t- months.

Mrs. Scum They would have great effect, of course, on P,int lac and
Kalamazoo.

Mr. McCt. InA)cti. Let me say that whenever there is an adverse
ruling by I, court of justice which temporarily sets us back, niany
will think ;:hat we have been fatally harmed. But the long history
of such defeats gives me hope thet nevertheless we will prevail in
the long run. Perhaps progress can oe made by taking one step back
ward and two forward.

Chairman Claant. Mr. Zelenko.
Mr. ZELExlio. It would help the committee if the Michigan Civil

Rights Commission could give. us its opinion at a subsegnent time
as to the impact of the moratorium bill on the pending appeals in
Kalamazoo and Benton Harbor. The question has been raised as to
whether or not the moratorium legislation would deprive circuit
courts of uppeal from modifying in any way lower eout orders.

Chairman Cria.mt. If there are no other questions, we thank yon
very much. Mrs. 'Wylie and Mrs. Scott.

Our next witness is Mr. Norimin (;oldfarb. Council on Huplan Rela-
tions, Inc., Miff:do...N.Y. He is accompanied by Mr, Frank Mesiah.

STATEMENT OF NORMAN GOLDFARB, ACCOMPANIED BY FRANK
IIESIAH, CITIZENS COUNCIL ON HUMAN RELATIONS, INC.,
BUFFALO, N.Y,

Mr. GoLommt. Mr. Chairman, when we put forth our formal posi-
t Dm in a paper to your committee. there were really two aspects to it
and one of which addresses itself to a subject which we have not
heard anything about today and, with your permission, we would like
to proceed as follows, with Mr. Mesiali discussing an aspect of our
position and I following with the rest of our presentation. We will
not lxr any longer doing this jointly than we would singly but Mr.
Mesiah happens to be our representative in this area and we would
like him to testify.

Chairman CELLER. That will be fine. However, we request that you
make your statement as brief as possible because we anticipate a
quorum call very shortly.,

SO 4 4 9-7 2-p t 3-8
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Mr. GOLDFARB. We will try, sir.
Mr. Mt:stmt. Chairman Celler, and members of the subcommittee.

the 1934 Supreme Court decision stressed the inherent inferiority of
separate education of children but unfortunately this was generally
interpreted as meaning that separate education for black children
was inferior.

From this developed a myth of the disadvantaged which has con-
eluded that mostly black and poor children are disadvantaged. But
iesearch indicates that white children, living in isolation are also dis-
advantaged because they develop distorted perceptions of the world
around them. We live in a multiracial, multiethnic, nuiltireligious
world and for a child to be reared with people only like himself pro-
(111CeS a ghettoized wh'te child.

Since attitudes, values, and forms of behavior are developed at an
early age, it becomes impossible for the ghettoized white child to deal
naturally or adequately in a world of diverse social and human
relationships.

The neighborhood school as it was originally conceived, took in all
children of the community and the community at that time involved
everyone. Thus children of diverse backgrounds were able to interact
with children different from themselves.

In modern-day America the concept of the neighborhood school is
outmoded for educational excellence b-Jcause our communities have
expanded in a point whereby children attend schools with children
like themselves. There is little opportunity for them to meet children
outside of their neighborhood. The intent of the neighborhood school
was to give all children an opportunity to interact with all children.

The present neighborhood school ghettoizes the child and gives him
a warped perception of the world around him. One of the arguments
in the Brown vs. Board of Education case was that for both the ma-
jority and minor's groups "Segregation imposes upon individuals
a distorted sense of reality" and as indicated in research study "The
Rightness of Whiteness":

Whites whose minds and feelings have been produced in ghettoized ways of
living are quite likely to experience blacksoutside of traditional roleswith
a sense of resentment. a feeling of discord, a sense of dissonance, like a familiar
pattern disarranged.

These people are seriously handicapped in their ability to react to blacks
as persons, to interact with naturalness and spontaneity without anxiety, fear
or guilt. White children who develop in this way are robbed of opportunities for
emotional and intellectual growth. are limited in basic development of the self
so that they cannot accept darker-pigmented people.

Such persons now are severely handicapped in a complex, interactive, multi-
ethnic world. undergoing inter-group tension and conflict.

Not only is the ghettoized white child handicapped in accepting and interact-
Ina will, those different from himself, but he is seriously disadvantaged in recog-
nizing and in dealing with some of the most basic issues in a real world.

If children are to have attitudes and behavior different from the general
culture. they will have to be reared in a subculture of equality. The home, itself,
if it is strong and positive enough and with resources, can furnish such a sub-
culture. However, the child's position is much more solid and secure if there
are some peer groups, some adult groups and the school which reinforce the
home in the behaviors and the folkways of equality. For them the child can
enter into relationships with black children and adults much more naturally
as a matter of course. Children reared in the folkways of the rightness of white-
ness an condemned to move in the cherry orchard of a dying era, playing roles
fast passing from the stage of history.
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Children need to meet and interact with all children if this country
is expected to constructively interact with the world. Our children
must be taught to respect people for their differences. Our schools can
provide the vehicle whereby this country can come together in harmony

Chairman CELLP.R. Mr. Mesiah. I am going to ask you to epitomize
your statement. We have another witness who has come all the way
from San Francisco and it would be unfair if we could not hear him.
I must insist that you epitomize your statement, not read it entirely.,

Mr. MEsimt. What we are saying then is that white children who go
to school with only white children from the same community are lin-
able to deal effectively with people of different kinds of backgrounds
as they become adults and in essence this is it. e ask that you do not
tamper with the Constitution, that you allow the schools to assist the
children to learn to interact with people who are different from them-
selves, rather than proceed with it. This is basically it. We ask the
schools be allowed to serve as one of the vehicles that help people come
together and deal with problems and deal with each other because
we find a ghettoized child has no concept, he cannot deal with
Chicanos, he cannot deal with blacks, he cannot deal with Mexican
Americans and he, himself, becomes disadvantaged and develops a
distorted concept of the world.

If we expect this country to serve in a leadership role, to expect chil-
dreh or adults from this country to deal with people from outside
of this country and they have had no contact with people like them.
it will be difficult.

Mr. GOLDFARB. Mr. Chairman. one of the things I wish, to do today
is to outline the story of Buffalo, N.Y., which, to me, epitomizes what
is going on in the cities of the North insofar as this entire problem is
concerned. I wish to say that neither a constitutional amendment nor
the legislation proposed by the administration deals realistically with
the problem that we have. If there :s constitutional amendment, it
will give the bigots of our Nation the fruits of their labor because we
ha% e a serve rated school system, because the bigots have arranged it
that way both in the South and in the North. It will bring despair to
those people all over our country who have tried for 18 years to find a
solution to the problem of quality integrated education.

4nd we would like the Congress to recognize that the Federal dis-
trict courts have addressed themselves to a specific set of facts in a
specific community: Los Angeles, Pasadena, San Francisco, Denver,
Detroit, Pontiac. Now, Buffalo. N.Y.. is a city which illustrates how
the moratorium and the Equal Educational Opportunity Act will not
deal with this problem realistically where the courts have. Buffalo is
a city in New York with a diminishing white population, a growing
black populatic.', and growing suburban population.

Most of our black citizens. the overwhelming majority, live ;n a so-
called intercity. They are not there de facto or by accident. They are
there because specific governmental policy put them there.

tToing hack to the 1940's, sir, the municipal housing authority
back by the Federal Housing Authority, the Federal agency which
supplied the money to build low-cost housing projects, put blacks in
these housing projects in a certain section of the city. They stayed
there. When Buffalo. in its model cities application in 1967. asked for
the money to do something for the so-called inner city, it midthis is
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the city talking to Washington"When we knocked down the houses
during the 1950's for an urban renewal project, houses for blacks in
the black neighborhood, we could not, relocate the bha,ks all over the
city. We put them illegally into single-family and two-family houses.-
So the city government kept the blacks there and promised that a fair
horsing law would be passed.

Li 1968 the common council was asked to redeem that pledge for
a fair housing law (even though New York State has one, it does
not cover owner-occupied, two-family houses) and the city said that
90 percent of available rental housing is owner-occupied, two-family
houses.

Our common council was asked to pass this ordinance. which was
pledged if we got model cities moneyin one single day that Com-
mon Council of the City of Buffalo not only repudiated the pledge of
the fair housing law, which they disregarded and discarded, they
also passed an unconstitutional amendment to an ordinance which pre-
cluded the board of education from building portable classrooms which
were designed to go up alongside white schools so that more blacks
could be bused into white peripheral schools. State courts later ruled
that this amendment was unconstitutional.

Here is our common council telling the blacks not only N here to
live and stay there, but saying, you can't get out to go to the white
schools, either.

The board of education, it ,.elf. in Buffalo has heen guilty el many
de jure acts of segre,rat ion, lil; the districting Of a new junior high
school in the most abnormal way in history so (lint only black students
would go to that high school.

Thus the believers in the neighborhood school system arranged
things so that white children only three blocks away from that school
wou!d not be assigned to it. The board of education has permitted
white students to escape attending a neighborhood school in an all-
white neighborhood with the consequence that S5 percent of the
student body of this school in an all-white neighborhood is black.

It is an all-white neighborhood and they have permitted the whites
t; manufacture subterfuges and excuses to escape, attending that
school. In another high school which is all Mack and located in an
area that has many whites in its district, school officials have per-
mitted white students not to attend that school by teaching Polish in
a school miles rm ay and the whites are allowed to go to that other
school for Polish.

They do not teach Polish in the school in their inunediate neighbor-
hood. This is another sophisticated method, another subterfuge, an-
other deception. We call these de jure acts.

In December 1971 we sent to the State commissioner of ednca-
tion in New York a bill of particulars outlining the actions of our
common eonneil and school board in creating a de jure segregated
school system and asking him to intrude in Buffalo again as he, was
supposed to do because there was a case before him 7 years old.
Nothing has happened in Buffalo because the council has refused to
give money for the middle schools needed in the board's desegregation
program and the board of education will not act in other ways. Com-
missioner Nyquist wrote to the board of education and requested them
to come up with a plan to desegregate the schools, that is, they were
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to tome np with a plan by April 1, 107:2, to desegregate the schools
and the board of edncation completely rebuffed N,vquist.

They :-cut him a polite letter, saying we cannot do this at ti-I time.
On the same day they sent him the letter they received and filed

a plan which was pia together by professional educators with inter-
ested and concerned citizens %vhih could have been the ha,i; for de-
segregating the Buffalo 'nadir schools.

Our common councilmen are around the neighborhoods of Iluffa lo.
pandering to the bigots, passing resolution after resolution in the
common council against busing, against Commissioner Nyquist, against
anybody who wants to send black and white children to school
to.ret her.

Nou
Chairman CELLER. Why do you use the word -bigot" so often!
Mr. GOLDFARIL Well
Cha OILER. There may be others who would di,zagree with

yon. they are not necessarily bigots. You mentioned before tliat those
who were in favor of this constitutional amendment were bigots.

Mr. flot.ormln. I (lid not say that, sir, I said it will, as a consequence.
give the bigots the fruits of their labor.

I did not say all people who are for the constitutional amendment
or for the administration act or against the cross-busing are bigots.
Not all are. What I am saying is that the consequence of these acts
will be to give the bigots the fruits of their labor and in our city where
the common council and the board of education have engaged in these
de jure acts, housing, segregation of schools, and so forth, obviously
a onstitntional amendment will never let us cure this because thew
is nothing to indicate that in our city blacks are going to move. out of
their neighborhood and there is nothing to indicate in our city that
anything but a cout-copeld order would move the board of edu-
cation and perhaps the council into acting properly.

Under the two hills, even if we got a coitrt order, you could not
desegregate the schools below the sixth grade and all educators will
tell von that the place to start with integration and desegregation is
at kindergarten level or before, that. and through the early years, not
later on. And even after sixth grade, this legislation would so restrict
the court in its remedy. It seems to me inconceivable that. the Supreme
Cont is going to accept the fact that. it is constitutional that the
Congress can dictate the proper remedy to the Supreme Court.

So we say there is relief available for aggrieved communities where
there have been court orders which are injurious to the health and
welfa re oft he students.

Relief is in our judicial due process through the Supreme. Cot and.
Mr. 'McCulloch, I would like to go back to a question you raised about
staying until there is a court, of equity and so forth.

No one has staved the injury to our black citizens who, for a century.
have had to undergo the indignities of the separate and dual school
system.

Mr. MeCt Lt.orn. Mr. Witness, I agree with that statement. But
sometimes a reasonable and experienced citizen or public official re-
grettably finds himself in a position where he must temporarily cut
his sails in a strong wind.

Mr, GormAnn. Sir, if this moratorium is passed, it will stay,as I
understand the legislation, any further court orders to bus until 1073 or
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until Congress passes the suggestions by the Administration as to what
the Court should do short of busing. What do we do in a city like Buf-
falo where its governmental agencies have rejneted educational parks ?
Where they have rejected middle schools suppostri to he built in pe-
riphery neighborhoods so the distance for white and blacks will not be
great?

Chairman CELLFR. You would have to continue the status quo.
Mr. GomvAnn. And, sir, that means in Buffalo a separate and un-

equal society for the blacks, a polarization of white and black and the
prediction of the Kerner Commission comes truetwo societies.

That is not what this Nation is all about. If you pass this constitu-
tional amendment, if you pass these two bills of the administration.
then you will widen the gap between our nationally professed values
and our actual values and you will make a mockery out of the upcom-
ing Bicentennial Celebration of this Nation that it is one nation, indi-
visible, with liberty and justice for all. We will have a nation divis'hh!
and possibly an Ulster.

Thank you very much.
Chairman CELLER. Thank you both.
( The full statement of Mr. Goldfarb follows:)

STATEMENT OF NORMAN GOLDFARB, CITIZENS COUNCIL ON HUMAN RELATIONS. 1SC.

Dear Chairman Geller and members of the committee. the 1974 Supreme Court
decision stressed the inherent inferiority of separate education for children. I'll.
fortunately. this was generally interpreted as meaning that a separate (silica
lion for black children was inferior. From this developed myth of the disadvan-
taged., which has concluded that mostly blacks and poor children are disadvan-
taged. Bnt research indicates that white children living in isolation are also dis-
advantaged, because they develop distorted perceptions of the world around them.

iiVP in a multi-racial, multi-ethnic and multi-religious world and for a child
t( be reared with people only like himself produces a ghettoized white child. Since
altitudes. values. and forms of behavior are developed at an early age, it ile-
VOIlles impossible for the ghettoized white child to deal naturally or adequately
in a world of diverse social and human relationships.

The neighborhood school as it was originally conceived, took in all the children
of the community and the community at that time inoled everyone. Thus
children of diverse backgrounds were able to interact with children different
from themselves. In modern day America. the concept of the neighborhood school
is outmoded for educational excellence because our communities have expanded to
a point whereby children largely attend schools with children like themselves.
There is little opportunity for them to meet children outside of their neighborhood.
Time intent of the neighborhood s,mol was to give all children an opportunity to
interact with all children. The present neighborhood school ghettoizes the child
and gives him a warped pereeption of the world around him. One of the arguments
in Brown vs. Board of Education was that for both majority and minority
groups "segregation imposes upon individuals a distorted sense of swial reality."

As indicated hi the research study The Rightners of WhiteneaR, "whites whose
Inhuls and feelings have been produced in ghettoized ways of living are quite
likely to experience blacks (outside of traditional roles) with a sense of resent-
ment. a feeling of discord. a sense of dissonance. like a familiar pattern dis-
arranged. These people are seriously handicapped in their ability to react to
blacks as persons, to interact with naturalness and spontaneity without anxiety,
fear or guilt. White children who develop in tlds way are robbed of opportunities
for emotional and intellectual growth. are limited in basic development of the
self so that they cannot accept darker pigmented people. Such persons are
severly handicapped in a complex. interactive, multiethnic world, undergoing
inter-gronp tension and conflict.

"Not only is the ghettoized white child handicapped in accepting and interacting
with those different from himself. but he is seriously disadvantaged in recognizing
and in dealing with some of the most basic issues In a real world."

"If children are to have attitudes and behavior different from the general cul-
ture they will have to be reared in a sub-culture of equality., The home itself, if
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i; is strong and positive enough and with resources. can furnish such n sub - culture.
However, the child's position is much more solid and ?cure if there are some peer
groups, some adult groups and the school which reinforce the home in the be-
haviors and the f olkwa.s of equality. For them the child can enter into relation-
ships with black children and adults much more naturally as a matter of course.
Children reared in the folkways of the rightness of whiteness are condemned to
move in the cherry orchard of a dying era, playing roles fast passing from thestage of history."

Chi'/ren need to meet interact witn all children if this country is ex
peted to constructively interact with the world. Our children must be taught
I o respect people for their differences. Our schools can provide the vehicle whereby
this country can come together in harmony.

For this reason, we urge you not to tamper with the Constitution of the United
States with respect to the busing of school children. We know that hosing is not
the prime issue because the majority of children, have for years. used the bus
to get to school, and statistics prove that busing is the safest means of going to
school. If we are to alleviate the social and moral tensions existing among and
between the races, the educational system must be involved. If we prevent the
schools from helping children learn to interact with all children. we are only
hastening the prophesy of the Kerner report. which indicated that we are becom-
ing two countries in one.

This does not mean that arbitrary requirements for racial balance must be im-
posed everywhere without regard for other educational values and for the safety
and convenience of school children. It d'es not mean that busing must continue
to he available as a means of achieving or preserving a reasonable racial balancetvh school and other governmental authorities utilize their official powers to
mi. loain and intensify public school seoregation. To deny the use of that device
under such circumstances is to make a mockery of the 14to Amendment's com-
mand that the equal rotection of the laws not he denied.

Tho experience of the City of Buffalo is n vivid example of . situations
wherein governmental decisions have fostered school segre-ation to such an
extent that only judicially compelled action which includes c ime required busing
Call produce any improvement. That experience is briefly, as i Mows

In 1963 the Buffalo school system was shown to be thr se% crolv segregated
in New York Stith% (Civil Rights USA. Public Schools. Cities in the North andWest. 1963. Buffalo: Staff Report to The United States Commts:on of CivilRights, P. 10-10 Thereafter. in 19P t. r new and well equipped junior highschool was to he ,!ened, the expectation being that it would be so zoned as to
red ace the amount of segregation. Instead the Board of Education set boundaries
which made it n seg."gated school. In September of that ear. a petition was fliedwith the New York State Commissioner of Education reque*ing relief from the
segregated condition of the schools in accordance with a policy statement adopted
by the New York State Board of Regents in Jan ary 1960, and a directive of the
Commissioner of Education of New York later that year (Staff Report,, supra.I'. 9-10.1

In Fei:nary, 1965. the Commissioner directed the Buffalo Board of Educationto submit a Om, for tit progressive elimination of racial imbalance in the public
schools. The plan, submitted by the Board in May, was unsatisfactory tothe Commissioner.

In Sept. 1965. the Board of Education requested assistance from the Depart-
s vent of Education to make an in depth study of the school system including
time problem of racial imbalance. A panel of citizens was appointed to monitor
the st,,dy which, made by the Center for Urban Education. Out of this comesthe so called 4-4-4 plan which the Board approved in principle in Sept. 1960.In Nov. 1965, after the Commissioner set a deadline for a plan to implement
the study's recommendations, the Board adopted a 16 point plan. The Board
adopted two policies which became rules that resulted in dejure segregation.

1. Children in grades K-4 would continue in their neighborhood schools, thus
nerpetuating segregation. This policy wat only slightly diluted, by the outbusing
program since only black children in these grades are bused. These are only
very few of them and there is room in white schools for only a small proportionof the black students in these grades.

2. White children would not be transported to black schools.
Thus the Board deliberately limited desegregation since there is a lack of

space in white schools for all black students.
The 16 point plan also called for middy, schoo'.; with integration beginningin grade level 5 and comprehensive integrated High S hoc's.
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In Jan. 1967. a coordinator of Integration was appointed.
In the summer of 1967, 'localise a further progress report was required. the

S17 wrintendent of Schools appointed an Advisor., Council, asking its members to
nl: Re suggestions as to how to desegregate the sc1 ools.

in October 1967, the Advisory Council made many suggestions 'n its final
report to the Superintendent. They included, among others, Princeton Plan
pairing. portable classrooms at white peripheral schools. cross-busing of student:,
f(.r the sake of equity. and maximization of desegregation.

In November 1967, the Superintendent ignored all of the Advisory Council's
suggestions. but one, in his recommendations to the Board. Later the Advisory
Connell failed to persuade the Board of the inadequacy of the Superintendent's
report and the Board submitted its report to the Commissioner. It outlined a
long range plan to build middle schools, and was essentially a continued com-
mitment to the policy announced in the 16 point plan.

In the Winter and Spring of 1968. the Commissioner agreed to the longrange
plan, but asked the Board for interim steps to desegregate the schools. after
liembers of the Advisory Council informed him of their portable classroom
idea. The Bon-d, in April. 1968 committed itself to build portable classrooms.

In July, 1968, the Common Council refused to fulfill a commtmeni made in the
ty's model cities application to Washington to create a fair housing law cover,
az owner occupied two family housing, such housing not being coverer] by the

State Law. This type of housing comprises the bulk of available rental housing
in Buffalo. On the same day, the Common Connell voted approval of an uncon-
stitutional amendment to a city ordinance which had the effect of banning
portable classrooms.

In late summer of 1968. the Common Council's action designed to ban portable
classrooms was struck down by the State Supreme Court. The Common Council
continued to refuse to pass bond issues for money for Planning middle schools.
and a struggle ensued before the money to finish the West Hertel Middle School
was assured.

From the fah 1968 to present, more reports by the Board of Education to the
Connnissioner showed no substantive move to alter its policies. There were minor
districting shifts to prevent tiTing. An unconstitutional state law passed in
1969 designed to stop busing in large cities was struck down by the Courts in
1970. The Common Council refused money for middle schools. In February 1971.,
the Beard ordered the coordinator of Integration to make a study of the pos-
sibilities, problems and implications of cross-husing. The report has Just been
made public.

A group of Buffalo parents are contemplating filing a law suit in the United
.,tates District Court for the Western I)istrict of New York as being the only
available source of remedy. The foregoing brief summary demonstrates that with-
out Judicial intervention, constitutional requirements of eval protection will
continue to be flaunted. It is equally clear that Judicial relief cannot be mean-
ingful unless some proision for busing is included.

Chairman CELLER. Our last witness this morning is Mrs. Marjorie
Lemlow , chairman, Mothers Support Neighborhood Schools Inc., San
Francisco, Calif.

STATEMENT OF MRS. MARJORIE G. LEMLOW, CHAIRMAN, MOTHERS
SUPPORT NEIGHBORHOOD SCHOOLS, INC., SAN FRANCISCO,
CALIF.

Mrs. LEMLOW. Thank you, Mr. Chairman and members of the sub-
committee.

I wish to tell you what has happened to a so-called desegregated
school system. San Francisco probably has the largest busing program
in this Nation: 25.000 elementary children are currently being bused
in this city. It has been a tragedy and I cannot stress too much the rea-
sons for this statement.

I want it known for the record that I have come here on my own,
paying my own expenses. because I feel that what faces this Nation
is so crucial that, if there is a voice that can speak out, it should do so.
T want to thank you for allowing me to appear.
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I and chairman of na-hers Support Neighborhood Schools. Tile., I
also represent Parents and Taxpayers. Inc.. as well as thousands of
individual citizens of San Francisco. We have had an ongoing- fight
over the issue of forced busing since 1961 and it was during that year
that I became involved.

I consider myself a pro with 11, going on 12 years of experience on
the issue of forced integration of the schools.

I feel re to in I can speak safely for 78 percent, of San Francisco
voters who voted "No- in June of .1970 on proposition II which posed
the following question : Shall the San Francisco Unified School Dis-
trict assign or move elementary schoolchildren to schools outside their
immediate neighborhood without parental consent?

Yon will be interested to know that the vote was yes, 39,484: no,
132.007 votes. We are one of the few cities in this country that has had
the policy v,:te on busing. In spite of the mandate from an over-
whelming- majority of San Francisco voters, our appointive 7-member
board rammed through a majo busing for racial balance program in
September.1970.

This program was known as Richmond Complex. It involved pair-
ing of 12 elementary schools designating' six schools as gran;:; K
through 3 and six schools as grades 4 throne-1i 6.

This complex required the busing of ION 111 students. The plan orip:i-
nall y called for all kindergarten children to remain within the r'igh-
borhood school.

Mr. HuNGATE. What ta were the figur on the referendmn in San
Francisco ?

Mrs. LEmLow. This is posed so the yea rote would be the negative
vote. The yea vote on that was 39.484 and the no vote was 132.007.

Mr. Husu.vru. What is the composition of the area in which the
referendum was to ken, as to MI ite and nonwhite ?

Mrs. LE10.ow. We are a quad-twin! city. We have Spanish-speaking
Chinese, Oriental. and what they call "Other white, that is me,
and the black..

Mr. Ili-Na.vrE. Wile are the percentagesthe distribution is broken
dole]] by race. isn't it

Mrs. Lumiow. If you have a copy in the bark, I am sure you got a
copy of this, the ethnic census has been taken since 1940 and it is all
broken down on the back, year by year, 1940. 1950. 1060. 1970. Tim 1970
of white we have a total of 511,000; none-white, 204,488: Negro popu-
lation 96,000.

( The document referred to is as follows ;)
SAN FRANCISCO RACIAL/ETHNIC CENSUS, PER CENSUS BUREAU

1970

Number Percent

.960

Number Percent

White 511, 186 71.4 604, 403 81.6Nonwhite ... . .- - 200, 488 28.6 135, 913 18.4Black . 96. 078 13.0 74, 383 10.0. .
Chinese 58,696 8.2 36,445 4.9
Japanese... 11, 705 1.6 9, 464 1, 3Filipino.... . 20.694 3.5 12.327 1.7
American Indian.::.- .. . 2, 900 .4 1, 068 .1Other nonwhites...,,.... . 10,415 1.5 2,226 .3.

Total 715, 674 740, 316 . ..
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POP RATION OF SAN FRANCISCO BY ETHNIC GROUPS U S CENSUS, APRIL ISi OF EACH YEAR

Ethnic group 1970 1960 1950 1940

Total. ., ........
White

Nonwhite ....... , , ..,,
Negro
American Indian . . ,, . _ ..
Other nonwhite.. ..

Percent in each group.
Total.,

WhiteWhite. ... - - - - -

Negro .
American , _ ... ..
Other nonwh,:e.

_

:,, , . ,

, .
. ...........

--
,

.

-

.....
.....

.

,

... ....

715,674 740,316 775,357 634,536

,
, , .

.

511,186
204,488___
96, 078
2.900

105, 510

604, 403
135, 913

74,383
1. Ob8

60, 462

613, 888
81,469

43,502
331

37, 636

602, 701
31,835

4,846
224

26, 765

100.0

71.4
2 6

100. 0

31.6
18.4

100.0

49.5
10.5

100.0

95.0
5.0

13.4
.4

14.7

10.1

8.2

5.6

4.9

.8

4.2

The April 1. 1970 U.S. Census population for San Francisco was 715.674 a de-
crease of 24.642 or 3.3% from the 1960 figure of 740,316 and 50.683 or 7.7% from
1950. The only figures yet available for ethnic groups are listed above. The wldte
population decreased to 511,156 in 1970, a loss of 93,217 persons or 15.4% since
1960. Nonwhites increased by 68,575 or 50.5%. Negroes increased by 21,695 or
29.2% while all other nonwhites increased by 46,830 or 76.2%.

Mr. TiumiATE. hi 1970. V011 had a white population 71.4 percent,
is that ;ight ? Nonwhites 28.6 percent?

Mrs. Lint Low., Yes, that is correct.
Every major race in our city was against the forced busing includ-

ing the blacks We did a study rre,cinct by precinct and found this to
be overwhelming. The Chinese, the blacks and Spanish-speaking and
the white. I could obtain those figures if you would like to have them
and I will see that the committee gets them.

Mr. lIt.xo.yrE. The problem I have is that, if I have a constitutional
right, it cannot be taken from me by a majority vote.

Mrs. I.EmLow. Well, that is how we feel.
Mr. I-I UNUATE. Thank you, you may proceed.
Mrs. I.r.mww. In this case in our city, in September 1971, our dis-

trict began phase 1 of the largest and most massive movement of
public schoolchildren in the country. A hastily-drawn program began
assignment cf 47,000 elementary students with 25,000 to be bused in
an attempt. to reach a racial balance in San Francisco elementary
school, . heartless computers separated children from home environ-
ment.

Children i rom one family were known to be assigned to as many as
four or five d; &rent schools all over the city.

-A phase-in program was to begin almost inintz,diately for a racial
quota within secondary schools. A. board vote has delayed them tem-
poraily in the racial balance program for junior high school with
senior high program yet to be considered.

The elementary busing program was accomplished because San
Francisco has had an appointive board of education for approximately
40 veal s with confirming yes or no vote on appointments by voters.

this was why, in spite of the proposition IT, our board went. ahead
befqoise of their political philosophy and put through a program that
our city did not want to live with nor did we feel was necessary.
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This system gave San Francisco a board of education with single
political philosophy hinging on the whims of city hall. Citizens com-
mittees were chosen and stacked by the board so that the majority anti -
busing opinion was totally ignored.

We had countless expensive studies of the district done by fancy
consulting agencies such as SRI which is Stanford Research institute.
We have had and continue to have these same studies plus new ad-
ministrative positions for implementing racial balance and many out-
side consultants including $200-a-day psychologists.

San Francisco has had innumerable carpetbaggers coining and go-
ing since 1965. They have told its how to racially balance our school.
how to psychologically adjust our children, our teachers, and commu-
nity.

We even had Health. Education, and Welfare fund the district in
the amount of $1,800,000 under ESAP, emergency school aid program.
In order to gain acceptance of total racial balance of our school.

This program was nothing more than sensitivity programs aimed at
changing values and along with it the direction of academic education.

This program concerned itself with attitudinal <l '.,nges not with
academic achievement and provided general acceptance of varying
substitutes for academic ability.

All of this has happened in a cosmopolitan city renowned for tol-
erance, racial hammy. and where integration came nationally with-
in its 49 square miles.

In San Francisco as in Washington. D.C.. and other cities where
local board and Federal courts had enforced similar racial quotas.
t here is accelerated exodir; of middle-class families.

1970 census shows declining white population of 10.2 percent. where-
as the nonwhite population increased 10.2 percent and if you will note,
I have included ethnic ce.isus with this report.

Since the beginning of the massive busing program at the elemen-
tary level, September 1971. according to the State average daily at-
tendance report. of October 12. 1971. our unified school district. has
lost 6,650 elementary students. a loss of 14 percent.

Where have these children gone?
Our district is still searching for 5.967 students who left without

transfers as only 562 students left with legrieaate transfers.
As of October, 1971, 48 new private and parochial schools were es-

tablished with a known enrollment of 3.918 students. Many of these
freedom schools, as they are called

Mr. Poix. Mrs. Lenilow, may I ask you if thme t8 new schools are,
walk -in schools?

Mrs. Liottow. They are hidden schools. They are schools that par-
ents have started as protest all over the city of San Francisco.

Many of them the locations are not even known, some of them
have applied for the credientials through the State and Ihey have
been able t" get them. They are not identified.

We have children in San Francisco who are not even attending
schools because of this massive busing program. Really, gentleman. I
wish I could tell you what is happening.

Mr. POLK. How many elementary schools are there?
Mrs. LEMLOW. Ninety -nine.
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Mr, Nix. Then these 48 have to do double duty. don't they ? The
fewer the schools. the larger the attendan,e zone, and the larger the
attendance zone, the greater the probability the schools are not walk-
in schools.

Mrs. 1,Emi,ow. No, because many of them are small schools of 10
children each in a private home, They are protest schools.

Mr. Poi.K. Thank yon. Mrs. Lemlow.
Mrs. LE3now. That I wanted to make very clear, They are pro-

test schools.
Mr. ZELExKo. Isn't there an appeal pending in the ninth circuit

from the San Francisco lower court decision
Mrs. I,EmLow., No. it was denied just last week. In fact I have a

couple of letters which I would like to have introduced, too. We are
now one of those who have been allowed in the Denver case to inter-
vene anti of course von know that has been put Off until the fall.

Mr, ZE1,1;:clio. Well, would the moratorium bill that this subom-
mittee is considering give you or any of the parents in San Francisco
any solace?

Mrs. LE3n.ow. It will save our city.
Mr. 7,13.1.;:vi:o. How will it affect the order that is already in effect

in San Francisco ?
Mrs. Lintr.ow. As I mentioned earlier, we have a pending junior

high school program of busing that the board has taken a temporary
stay on, in a recent vote. If we had a moratorium. it would stop the
junior high school busing.

Mr, ZELENI:O. How would it do that ? That transportation plan is
not an order of the court, is it'?
. Mrs, I,E3n.ow. We feel that then. perhaps, we could get the judiciary
to come hi and study what happened in San Francisco and that would
be the question.

Mr. ZEirxKo. The moratorium bill stays the implementation of
an order of the court

Mrs. I.EAti.ow. We have 5 years to do that.
Mr. Zri.rxiio. Entered during the moratorium period. I gather this

em; rt in San Francisco hat already entered its order.
Mrs. I.,EmLow. \o. he gave us 5 years. Ile ord, red the elementory

by September 1971.
NI. ZELEN KO. So that will not be affected by the moratorium bill.
Mrs. Linti.ow. But the junior high school could be, because we were

given a 5-year grade period by the judge. 'We could stay that.
Mr. ZELEN KO. In other words, you believe the moratorium bill would

prevent busing for junior high schools in San Francisco?
Mrs. LENthow. Yes.
Mr. ZELEsico. The Department of Justice has not indicated that,

Mrs. IRMIOW.
Mrs. LEmi,ow. 'That has been our problem. getting this before the

court and that is why I art here, because it is crucial right now for
our city.

Mr. I luxti.vrE. Pardon me a momeni.
You would support, if I understand it, the neighborhood school

concept
Mrs. I. xt.ow. Very much so.
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Mr. I 1.1.-xo.m. Aml would you think it e,.er justifiable to bus a stu-
dent past one school to get to another school, or do you think there
would never be circumstances where that would be justified?

LENCow. Only in some cases particularly at the high school
level if a subject were not offered in a particular high school and that
might be available in another. I am thinking now of Russian which is
not a language taught in all of our high schools and if a child desired
this for some reason, yes.

Ioweve, we favor open enrollment of all our high schools which is
what we had a munber of years ago.

Mr. Is there any existing busing in the city, where a stu-
dent goes past one school to another school, for a purpose other than
to take a course unavailable in the nearest school

Mrs. Linthow, Of course, this is happening now through our forced
busing program all over the city everywhere.

Mr. Ilusoxit. Did it happen before?
Mrs. LEMLOW., No, not unless it was for building utilization where

%%e might have a school that had been bombed out or something, then
they would do that.

This involvement by the parents so convinced them of the poor qual-
ity of public education that it will be difficult to get them to return to
the public schools.

I ant speaking of these 49 private freedom schools because once the
parents got involved in these schools, they found out how little their
children were learning in the public schools and how fast they could
by helping in these private schools and gettmg their own teachers, de-
velop the techniques for the child's learning and they cut out the non-
essential.

In fact, these children now after about 6 months of this type of
schooling are far advanced which has been a very interesting thing
that has happened.

You take the Chinese in our city, the statement has been made that
they will never put their children back in public schools until they find
that the public schools are educating the children.

So this has been something that has come out in all of this fight.
In the 4-year period between September 1967 and October 1971 the

student enrollment of grades K through 12 dropped 12,501 whereas
the budget increased durir `he same period about $44 million.

San Francisco Board of imluation spends in excess of 140 million
from all sources per year. This provides approximately $1,750 per
student per year, undoubtedly the biggest expenditure in the Nation.

Notwithstanding such an exorbitant expenditure per student, the
achievement scores continue :9 decline. In a district where the budget
and pupil expenditure has substantially increased each year, and
achievement scores have declined the reported incidence of violence is
steadily increasing.

Since the beginning of the massive busing program September
1971, more violence is prevalent in the elementary schools by far
than in the secondary schools and is not lessening according to the
school district's own reports.

Mr. ZELEICKO. Excuse me. Mrs. Lemlow, your statement shows that
the population of San Francisco has decreased somewhat in the last
10 years.
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Mrs. LEmLow. Yes.
Mr. ZELENKO. Do you know what the decrease in school age popula-

tion in San Francisco has been during that. period ?
Mrs. LEMLOW. Yes. T have it here actually gi ing you that figure. the

elementary, we were in 1907 a district of 93.000 kindergarten through
12 and the school district figures now give us 82.000 which is 10.000

Mr. ZELENHO. There was a decrease, was there not, in school age
population before the district judge's order?

Mrs. Immow. Yes. it was a stayed thing from 1901. However, this
is a 14-percent drop now in the elementary schools alone just in the 0
months.

Mr. NICCLORY. Mr. Chairman, could I ask a question out of curi-
osity ?

rman Cm.r.a. Yes.
Mr. McChoRY. What recognizable group of people has shown the

greatest, resistance to busing, the whites. the Spanish-speaking or
Spanish-surnamed, the Asiatic or the blacks?

Mrs. Liott.ow. The Chinese and the whites.
Mr. McCunty. They resist the most ?
Mrs. LEMIAAV. You see, the whole. culture of the Chin .qc
Nfr. McCLonY. How about the Spanish-surnamed?
Mrs. Limmw. Yes. they are opposed also.

McCLORY. They also like to congregate. don't, they?
Mrs. Lionow., We. have bilingual programs and with the busing

these children have been dispersed throughout, the city and because of
e lack of funds often the program does not go with the child and here
you have so many children of immigrants from Mexico. Chinese immi-
grants coming in from Hong Kc ng, who are totally unable to communi-
cate in English. so bilingual programs have been set up throughout
the district:

Mr. liceLowv. Have you had any success in compensatory education
in San Francisco with Start, Follo,---Th rough and those types
of programs?

Mr.:. Liottow. We originated one of the first programs in the district
back in 1900 or 1901. one of the pilot programs in Compel and it was
not nearly as successful as it was felt to be in the beginning. I think

ha.z been the story of the whole Nation. We have not developed a
tecHi(nie yet for breaking through on my authorities. particularly
culturally deprived in the areas of being able +1 teach them properly
and I do rot know what the solution is to that but I know we have got
to find thi=:.

Mr. lfreLorty. Thank you.
Mrs. LE3tLow. In order to guarantee the implementation of racial

balance programs already proposed and begun in the district it was
nece,,,,ary that onr Board of Education select a superintendent corn-
pat ilde with these. goals.

Se-h a man was found in Dr. Thomas Sheehan a reject from Rock-
ford. Ill. As a point of interest. Dr. Sheehan wa: chosen after the dis-
trict failed to obtain the sere ices of Dr. James E. Allen, formerly U.S.
Commissioner of Education.

San Francisco now has the task of ridding the district of Dr. Sheehan
Is hose innovations have completely demoralized the administrative and
teaching staff as well as the citizenry at large.
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It is for this reason that I have been delegated to urge this committeeto bring forth
Mr. Iluxo.vrE. Could you give some examples of the innovations,

please
Mrs. LEMLOW. I d0 not really know where to start. For one thing, we

have a pilot project in a high school called Balboa High School pre-
dominantly black school, that has six classrooms that are known as
open ch'ssrooms. The place looks like a pad, big cushions, kids sit on
the floor. they art allowed to smoke and often marihuana is present.
These kids come and go a-i they please with oftentimes black militants
in charge of the classes.

This is currently going on in our district. This was a well-taught
educational program allowing the child supposed to proceed on his own
academically. but let me assure you there is very little that is academic,
that is going on in this program.

We also have Golden Gate Park. one of the most beautiful parks in
the country, a very large park, and our programs going on in the dis-
trict as far as academic learning, you can find at almost any given time
if there is nice weather, class after class out, some of them all day in
Golden Gate Park rather than the structured classroom, whereas the
children cannot read, they cannot. write, they cannot spell. and
have all of these innovative programs going on.

We have the Camp-out program. Week camp programs where chil-
dren are taken away from San Francisco and often children from the
Peninsnla, brought up, middle class and an impacted area of children
mixed together with counselors.

The problem has been the type of counsellors with the children and
lack of supervision. In the meantime. learning has been going down.
We are. asking you to bring forth Joint Resolution 620 to the floor
of Cie. Congress and allow elected representatives to vote the voice of
their ceust.ituents.

Honorable men-axis of the committee. San Francisco. loved the
world over for its cosmopolitan spirit and iniernational
stands indicted as a city of de jure segregated schools.

How can this be ? Judge Stanley A. Weigel, Federal District Judge.
ruled in favor of NAACP suit filed against the district.

The suit. alleged San Francisco was a city practicing de jure segre-
gation in its schools. This we refute as no child in San Francisco was
being refused admission to any public school because of his race.
creed, color, or national origin.

Because of housing patterns San Francisco I'd have some schools
predominantly of one of this quadriracial componentsChinese speak-
ing, Chinese, black, and other white.

The judge's decision dealt only with black and white, completely
disregarding the Spanish and Chinese communities which arc an inte-
gral part. of the whole.

The decision gave the district. 6 weeks to produce a plan for rac;a1
balance which disregard:d both the Chinese and Spanish school popu-
lations. As a result, in spite of the, massive busing, many schools that
were formerly balanced naturally, became more imbalanced and stu-
dents now face total reassignment. this September for the second time
now.
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They will face reassignment again. The irony of this entire decision
lies in the fact that the NAACP filed an almost identical suit against.
the district in 1962. Our present mayor, Mayor Joseph Alioto was
hired as consulting counsel to defend the district policies at that time.
The failure of the plaintiffs to appear on the trial date required de-
positions which were given by the NAACP president and education
(lir imam

'Mese depositions completely exonerated the district of all charges
of deliberate segregation anti stated there was no gerrymandering of
boundaries or obligation to transport students from their neighbor-
hood schools.

The suit vas dismissed December 2, 1964, and in 1967 the U.S.
Commission on Civil Rights released a report entitled "Racial Iso-
lation in the Public Schools." This report contained inaccuracies and
distortions regarding the San Francisco public schools. At that time
Mothers Support Neighborhood Schools, the group which I head,
did a critical review of the report. It was mailed to President Lyndon
B. °Johnson, every U.S. Congressman, every U.S. Senator, every Gov-
ernor, and to the major news media throughout the Nation. It was
shocking for us to 'discover within Judge Weigel's decision the same
report -Racial Isolation in the Public Schools" being used as a basis
on which the finding of a de jure segregated school system was being
established.

And I think if you gentlemen will look back into your records, you
will find a copy of this report which we sent to you.

The same report, racial isolation, was the very report that Judge
Weigel based his decision on in San Francisce, and we, were never
allowed to present this as testimony into the Federal courts, which is
shocking.

lir. ZELEN KO. Mr. Chairman, I offer for the recoil, the Findings of
Fact and Conclusions of Laws of Judge Weigel, in which he finds the
San Francisco school district to be racially seregated and recites
the findings on which he bases that conclusion.

Mr. CELLEn. The document will be printed at this point in the rece.d.
(The document referred to follows :)

(Johnson v. an Francisco rnif:ed Schoot District (U.S. District Court.
N.D. of Calif.) )

Ftstaxoii OF FACT AND Co CLEMONS OF LAW FILED APRIL 28. 1971

' FINDINGS OF PACT AND CONCLUSIONS OF LAW. The Court. having
considered the volinninous evidence presented by the parties. hereby finds :

1. That public elementary schools in the San Francisco Unified School District
are racially segregated.

2. That while only 28.7% of all the children enrolled in the elementary schools
are black. 80% of t.. black children are eoncentrated in twenty-seven schools
Out of a total of more than one hundred. The student bodies of these 27 schools
range from 47.3% black to 96.8% black. In only two cf them re black ehildren
even slightly in the minority and in only four are the student bodies less than
72% black. (Plaintiff's Exhibits 1 and 2 )

3. That acts and omissions of the San Francisco Board of Education are
proximate causes of the racial segregation.

4. That such acts include :
(a) (bnstruetion of new schools and additions to old schools in a manner

which perpetuated and exacorbated existing racial imblance. (Exhibit "B".
..aintiffs' Rep.. .3rief in Support of Motion for Preliminary Injunction. Ju:.
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27, 1970. 9eposition of William L. Cobb, Ph. D., of July 14, 1970, pages 78-80;
Deposition of Laurel E. Glass, Ph.D., of July 20, 1070, pages 22-59).

(b) Drawing attendance zones so that racial mixture has been mini-
mized; modification and adjustment of attendance zones so that racial
separation is maintained. (Deposition of Laurel E. Glass, Ph.D., supra, pages
19-28; Deposition of William L. Cobb, Ph.D., supra, pages 51-57 ; Plain-
tiff's Exhibits 1-8).

(c) Allocating a highly disproportionate number of inexperienced and
less qualified teachers to schools with student bodies composed predomi-
nantly of black ch; dren. (Deposition of Laurel E. Glass, Ph.D., supra, pages
48-50; Affidavit of Maureen O'Sullivan, July 17, 1970.)

5. That such omissions include :
(a) Failure to accept suggestions offered by school officials regarding

the placement of new schools so as to minimize segregation. (Deposition
of William L. Cobb, Ph.D., supra, pages 78-96).

(b) Failure to adopt a policy of consulting with the Director of Human
Relations of the School District as to the predictable racial composition of
new schools. (Deposition of William L. Cobb, Ph.D. supra, page 70.)

I c) Prolonged failure to pursue a policy of hiring teachers and adminis-
trators of minority races. (Plaintiffs' Exhibit 14.)

(a) Failure to take steps to bring the racial balances in elementary
schools within the guidelines set by the State Board of Education. (Plain-
tiffs' Exhibit 1: Plaintiftz Exhibit 21-B. page 25; Deposition of William L.
Cobb, Ph.D., supra, pages 67-106) .

(e) Failure te adopt th mea sures to improve the education of
children in predominantly black schools despite the Board's knowledge that
education in these schools was inferior to that provided in predominantly
white schools. (Deposition of Isadore Pirnick, of July 14, 1970, pages 14-
19 ; Deposition of Laurel E. Glass, Ph.D., supra, page 16; Affidavit of
Maureen O'Stillian. July 17, 1970).,

(f) Failure to respond to recommendations regarding integration made at
the Boat 1. request by the Stanford Research Institute and by the Report
of the CI, ..ens' Advisory Committee to the Superintendent's Task Force
studying Educational Equality/Quality and Other Proposals. (Plaintiffs'
Exhibits 26 and 32).

Having fount"! these fac's, the Court concludes that segregation which exists in
San Francisco's public elementary school,: results from state action Mill is
unconstitutional under Bra wn v. Board of Education. 347 U.S. 4S3 (1954), as wet;
as nt der later decisions of the Supreme Court of the United States. BePouse th
is of the essence in vindicating the right of elementary school chiiilren in S:
Francisco to equal educational opportunity. the Court now enters only prelimin,
ary findings and conclusions in 3upport of the order today made. The citations
to the record by no means exhaust the substantiatine evidence before the Court.
More eats ire fladings of fa,t and conclusions of law will he filed as occasion
may arise.

Mrs. LEMLO'r. It was shocking for us to discover within J..dge Wei-
gel's decision the same report "Racial Isolation in the Public Schools"
being used as the basis on which findings of de jure segregation in
San Francisco publi,t schools were being 'stablished.

Clearly within the same report was also a table showing San Fran-
cisco public schools to be among the most highly integrated of the Na-
tion and integrated long before our massive busing program began.

Nathan Glaser writing for Commentary Magazine states a case
against busing ext-emely NN .11 when he writes: "Something very pecu-
liar has happened when the main impact on an argument changes from
an effort to expand freedoms to an effort to restrict freedoms."

This wry important article by Mr. Glasor slIrniie. be read by every
rrson in this country concerned with the education of young
Americans.

I only have one copy but if you want it for the recordhave you
read it?

80-449-72pt. 5-9



1406

Chairman CELLER. That is in the record already.
Mrs. LEMLOW. It is excellent and it should be read.
Gentlemen, is it not time for control of our schools to be returned to

the people through their elected representatives rather than to have
the decisions in the hands of the NAACP and the Federal Court e

In San Fran isco, we think it is. We respect President Nixon's state-
ment on racial b dance and his desire for Congress to declare a mora-
torium on assignn.'mt of students for racial La lance.

In all fairness, however, we must ask how can there be an effective
moratorium on busing with millions of children already riding buses
involuntarily ?

We again urge that this committee bring out House Resolution 620
to the floor of Congress to enable the democratic processes to function.

Only then can we get on with the job of educating all of America's
children.

Let us pray.
Chairman CELLER. Thank you very much, Mrs. Lem low.
Mrs. LEMLOW. Thank you.
Chairman CELLER. The meeting will now adjourn and we will re-

assemble next Wednesday.
(Whereupon, at 11:55 a.m., the hearing adjourned to reconvene at 10

a.m. Wednesday, May 3, 1972.)



SCHOOL BUSING

WEDNESDAY, MAY 3, 1972

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE NO. 5 OF.THE

CO3IMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to recess, at 10 a.m., in room 2141,
Rayburn House Oflice Building, Hon. Emanuel Seller (chairman.)
presiding.

Present : Representatives Celler, Hungate, Mikva, McCulloch, Poff,
Hutchinson, and McCloiy.

Staff present: Benjamin L. Zelenko, general cou_ sel ; Hertnt E.
Hoffman, counsel.

Chairman CELLER. The meeting will be in order. Our first witness
this morning is Dr. Thomas F. Pettigrew, professor of social psy-
chology, Harvard University, who has participated as an expert wit-
ness in a number of school desegregation lawsuits.

I understand he assisted in the preparation of the so-called Coleman
report, "Equal Educational Opportunity," and the 1967 study of the
Commission on Civil Rights, "Racial Isolation in the Public Schools."

Most recently, he participated in the review of the Coleman report
headed by Mosteller and Moynihan. Ife has published numerous books
and articles on the impact of race on education.

With that fine reputation, I)r, Pettigrew, we welcome you this
morning, and we are glad to hear your statement.

STATEMENT OF PROF. THOMAS F. PETTIGREW, HARVARD
UNIVERSITY

Mr. PETTIGREW. Thank you, sir. I appreciate this opportunity. Con-
gressman Celler, to testify this morning before your subcommittee.

I wish to oppose, in the strongest possible terms, the proposed con-
stitutional amendment regarding so-called neighborhood schools, the
proposed bill, H.R. 13915, and H.R. 13916, to impose a moratorium on
desegregation, transportation and all other legislative attempts to
declare, virtually, null and void the 14th amendment as it applies to
race and public education.

At previous session: of these hearings, you have heard an array of
hard facts about this issuefor example, that schoolbuses travel ap-
proximately 2 billion miles annually in America carrying over 40 per-
cent of the Nation's schoolchildren without apparent harm; and that
only a tiny fraction of this travel is for the integration of schools
indeed, some of it is still designed to perpetuate blatant racial seg-
regation. I believe these and other facts completely undercut the as-

. 1407
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sumptions and findings upon which t us legislation is founded. And
before I begin my principal testimony on the value of interracial
schools themselves, I would like to add two further specific considera-
tions.

First, the often-heard charge that busing is too dangerous to allow
is, fortunately, counter to the facts. The Pennsylvania Human Rela-
tions Commission has recently found that in that State over a recent
5-year period children were over three times safer per mile riding
than walking to school.

Second, the so-called neighborhood school appears to be less of an
educational asset than a parental convenience. The great majority of
American schoolchildren do not now attend institutions that can be
reasonably described as "neighborhood schools." Nor do I know of
any rigorous evidence witatsoever that supports the sweeping claims
made for such schools -ince the advent of public school desegrega-
tion in 1954. I am awat e that my friend, Dr. Nolan Estes, of Dallas,
testified before you earl ;er that he had such evie ; but a check of
what he nad in mind impresses me as neither ;gorous nor relevant.
If a school must remain small to be "neighborhood-based," then like
the corner grocery store of yesterday, it is probably an anachronism
and highly inefficient. School and district consolidation throughout
rural America over the past half-century provides overwhelming evi-
dence that a substantial size must be attained to furnish first-class
education.

Turning to the benefits of interracial education on which we do have
evidence, I believe they can be classified under three rubrics: academic
achievement, post aool st..;cess, and interracial attitudes and behav-
ior. IA me consider each of these briefly.

(11 Academic achievement. We must. at the onset, draw a sharp dis-
tinction between truly integrated facilities and merely desegregated
ones. A :lesegregated school refers only to its racial compositio:,. It
may be fine school, a bad one, perhaps a facility so racked with con-
flict Hue it provides poor educational opportunities for bath its white
and blac pupils. Desegregation. then, is the mere mix of bodies with-
out refer ;mice to the quality of the interracial interaction. While it. is
a prereq 'isite for integration, it does not in itself guarantee equal edu-
cational opportunity.

By contrast, an integrated school refers to an interracial facility
which boasts a climate of interracial acceptance. A vast body of social
science research shows that interracial acceptance is most easily gen-
erated in any institution, educational or otherwise, when he two
groups share equal status in the situation and work for comr.,or. goals.
In addition, competition for the goals should not occur between the
groups; and the ttergroup cantact needs the support of authorities
and law. Such integration-inducing conditions are far easier to achieve
if tokenism is not involved, if faculty as well as students are subr:tan-
tially mixed, if socioeconomic diversity exists across racial lines, and
if the interracial schooling is begun at the initial, elementary school
level.

On the socioeconomic diversity point, I would like to remind the sub-
committee that recent research strongly suggests that social class is an
especially crucial factor. The findings of an array of different studies,
including the Coleman Report on Equal Educational Opportunity
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but not just the COleman report, a whole body of studiesdemonstrate
convincingly that schools with significant .numbers of middle-class
children have achievement benefits for less-advantaged children re-
gardless of race. Put bluntly, children of all backgrounds tend to do
better in schools with a predominantly middle-class milieu. and this
trend is especially true in the later grades where the full force of
peer-group influence is felt.

Repeated reviews of the research literature find that survey studies,
such as the Coleman report and others, suggest that the average
achievement of black American children is raised by interracial class-
rooms enough to close from one-fourth to one-half the average racial
difference found in achievement. scores. This improvement may seem
minimal at first glance but it is not, for it represents for many the im-
portant difference between functional illiteracy and marketable skills.
Some may wonder why integrated classrooms do not close the whole
racial gap in achievement scores, but that is simply asking too much
of the schools. No responsible spokesman ever said that was possible
without major alterations in the black child's opportunities outside
of school.

Not all studies will show these positive acliievemer,t, effects. of course.
for maily inter nicial schools are merely desegregatednot integrated.
There are also technical problems of student selection and research
methods that vary across studies. Yet the bulk of the evidence avail-
able now points to a substantial increment, in black achievement from
attending interracial classrooms. And while more data are welcome on

tin.; mountin evidence stands in marked contr: to the
ilea rt h of data that support the assumed harm from busing and leaving
the neighborhood, or that support the efficacy of segregated compen-
satory education.

(2) Postschool success. In our obsession with test scores, we often
forget the most vital measure of education for both the pupil and so-
ciety is postschool success. Here the benefits of integrated schooling
are even more obvious. Consider where the 111 black high school grad-
uates of last .Tune who participated in Boston's suburban busing pro-
gram (METCO) are now. Among the 9b located, 71 percent. attend
4-year colleges and universities, 12 percent attend junior colleges, and
16 percent are doing advanced work in either preparatory schools,
business schools, or career training programsBoston Sunday Globe,
March 26, 1972, page A-65. In other words, virtually all of them have

on on to advanced training from the interracial school program in
Boston.

More controlled data are equally impressive. Robert Crain has
shown that black An rican adults trained in interracial schools as
children have better jobs and higher incomes than comparable blacks
trained in segregated schools"School Integration and Occupational
Achievement of Negroes," American Journal of Sociology, January
1970, 75 pages, 593-606. These differences in income, cannot be ac-
counted for by educational and social background differences. Instead,
they appear to be a result of blacks with integrated schooling later
having more contact with white adultsan interesting phenomenon
that leads us to discuss the third type of benefit of interracial schools;
namely, racial attitudes and behavior.
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(3) Racial attitudes and behavior. If interracial education is be-
gun in the initial ,frrades, numerous studies show that more positive
racial attitudes and behavior result among both black and white chil-
dren. Note in reverse that the considerable tension and conflict found
In some desegregated schools in recent years tend to be at the high
school level and among children who earlier experienced only segre-
gated training. In other words, we train them for segregation in the
lower grade, and throw them together in the high school, and should
we be surprised that they have trouble getting along?

Attitudinal benefits of integration also emerge in an extensive study
undertaken in 1966 by the U.S. Commission on Civil Rights as part
of its broader investigation of racial isolation in the public schools
(1967).

Representative samples of white and black adults in northern and
western cities were interviewed. Black adults who themselves had
attended integrated schools were found to have more positive racial
attitudes and more often to send their children to interracial schools
than comparable black adults who attended only segregated schools.

Similarly, white adults who experienced as children integrated
schooling differ from comparable whites in their greater willingness
to reside in an interracial neighborhood, to have their children attend
interracial schools, and to have black friends. For both black and
white adults, then, integrated education did, in fact, prepare its prod-
ucts for interracial living as adults.

Consequently, I would like to stress this morning that I believe that
social research strongly indicates that integrated schools are one of
the chief mechanisms our society has so far devised for the ameliora-
tion of racial prejudice.

It is sometimes patronizingly asserted that integrated schools are
something to be accomplished for black children. But integrated edu-
cation is, in my view As a social psychologist and race relations special-
ist, an essential for all children.

In these unsettling time of conflict, I believe it is not an exaggera-
tion to maintain that integrated education is an essential for the faun)
viability and harmony of our country.

SUMMARY ANT) CONCLUSIONS

In summing up, I would like to counter a number of misconcep-
tions that have marked the debate on this subject. Consider the notion
that elementary children should not, under any circumstances, be
transported to school. In fact, school officials throughout the country
who now bus such children the hundreds of thousands, report, that
the younger children are the easiest to bus, the junior high children
the most difficult.

Moreover, walking to school is most dangerous for young children.
Finally, we have just noted that by far the greatest benefits of inte-
grated. education accrue to children, black and white, who begin their
interracial experience in the earliest grades.

For Congress to pass legislation that would prohibit court-ordered
transportation for integration in the first six grades constitutes, then,
an unwarranted restriction that severely limits integration's advan-
tages and makes it unlikely we can ever create truly integrated schools
at the higher grades.
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Consider, too, the simultaneous attack on busing and metropolitan
approaches to integration by the administration, and the assumption
that the desperately needed metropolitan approach necessarily entails
far more busing.

The truth of the matter is that the two issues are separable. that. if
one is truly against excessive busing but desires maximal integration,
he must, to be consistent, support such a metropolitan approach as ad-
vanced by the Richmond, Va.. School Board and the NAACP legal
defense fund.

By my calculations, a systems approach to the design of the busing
routes and the school boundaries would mean less, or at least no more
than at present, busing for Richmond and many other metropolitan
areas.

This is true in part, because present central city and suburban
boundaries often separate virtually all-black and all-white schools
that are within walking distance of each other. To oppose both re-
medies. then, is simply to turn the clock back a generation to the dis-
credited "separate-but-equal" doctrineand I, for one, have no wish
to relive the lasteneration's severe racial conflicts over again.

Busing, after all, is not an educational technique as such; it is only
a means to an end. To regard it as a direct technique of public education
is like saying that your occupation is "commuting."

Obviously, you commute in order to reach your job, and a long trip
is compensated by employment you value. Consequently, the question
is not "busing" per se, but whether the bus ride allows your child to
receive a better education than he can receive at a nearer school.

In short, I agree with Prof. Kenneth Clark who long has argued
that it's what's at the end of the busline that counts. Busing, then, is a
fake issue : the real issue is the quality of our public schools.

I hope the Congress, then, will put its collective wisdom to bear on
measuressuch as special Federal funding for metropolitan coopera-
tion in educationto improve schools to the point where parents will
clamor to have their children bused to them.

As you well know. many hard-core segregationists have seized on
busing and neighborhood schools as more respectable means than
naked racism to fight racial integration. But not all of th,,, antibusing
citizens are segregationists; and I am convinced their fears would be,
eased if the Congress provided positive leadership at this point, and
fashioned educational improvements that would guarantee quality
educat ion for their children.

On this note, may I close my statement, by observing that these
legislative proposals not, only attempt "to change the rules" of Amer-
ican democracy on black Americans but on all Americans who want
desperately to believe in our Constitution and the American dream of
equality of opportunity.

As a race relations specialist and as a concerned citizen, I must
honestly confess that I fear for the viability of our Nation if these or
similar proposals are enacted.

Thank you again for this opportunity to appear before you.
Chairman CEMER. Professor Pettigrew, Joseph Alsop, in an article

dated March 20, refers to a recent reanalysis of the Coleman report in
which you were coauthor.

According to Mr. Alsop, this reanalysis shows that school desegrega-
tion has only trifling effects in improving the educational attainment
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of black ghetto children. I take it, you disagree with that. Would you
care to comment

Mr. PETTIGREW. Yes, and I am glad you brought up Mr. Alsop's
column in the Washington Post of March 20. Mr.' Alsop's column is
simply false from start to finish. He quotes two of my colleagues, and
they never said what he quotes them as saying.

They have both publicly denied having said it. He distorts the
conclusion of the Mosteller and Moynihan book. He distorts my posi-
tion, et cetera. It is an incredible column. "Harvard Swallows Hard l"
was the headline, meaning Harvard professors had changed their
minds about busing.

Nothing could further from the truth. The principal conclusion,
as I read it, although I am only a coauthor of one of the chapters in
the book, but as I read the principal conclusion of the reanalysis of
the Coleman data and other data in the Mosteller and Moynihan
volume, it, is that the Coleman report and similar reports are correct
in all of their major conclusions.

We found many errors, minor statistical errors and disagreements
of interpretation, but none of these ranges in any way altered the
major conclusions of the report which I have been testifying to and
which many other people, including Professor Coleman himself, have
testified to.

Chairman CELT.F.R. We have before us the so-called busing mora-
torium bill. Would you care to comment on that bill?

Mr. PerrmitEw. Yes, sir. I am not a lawyer, of course. I don't under-
stand the moratorium bill. I don't understand how you can have a
moratorium on constitutional rights, but I leave that to lawyers to
figure out. But, from the social science point of view, particularly
in my interest in public opinion, I can think of nothing worse or
nothing better, I might say, for generatin

in
greater hostility, to gen-

erating resistance to further racial change n our country.
I have studied, over the past 20 years, the racial attitudes of white

and black Americans,particularly white Americans, and, particularly,
white southern Americans, of which I am one, and we find that the
major factor that causes resistance in white public opinion is for the
Federal Government and for State governments, in other words,
people in high authority, to legitimate racism, to legitimate resistance
to change.

When they do so, the opinion resistance changes greatly. In other
words, that for change to be accepted by the public, the public does not
so much have to desire the change, as it has to feel that it is inevitable.

As soon as there is important leadership, particularly, say, the Presi.
dent of the United States who suggests or legitimates that it is not
inevitable, and it isn't even right, and we won't have it, that is when
you get the ground swell of resistance such as we are seeing now.

There is nothing new about this. Since surveys came in, public
opinion polls in the 1930's. I can demonstrate that resistance in waves
over the years in the last 40 years in the United States have also been
directly a result of some legitimation of resistance to change. Inci-
dentally, race riots in northern cities did not lead to deteriorating
racial attitudes of whites. It is the function of negative leadership that
causes the trouble.
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If we have a moratorium, I think that signals to whites this isn't the
thing to do. this isn't close to the values of our country, and we will
have a much more serious problem of creating racial change in the
future.

Chairman CELLER. Mr. Hungate?
Mr. HUNGATE. Thank you, Mr. Chairman.
Dr. Pettigrew, how many children do you have, if I may ask?
Mr. PETTIGREW. I have one.
Mr. Huyo.vrE. Out of school or in school ?
Mr. PErrimum. He is in school.
Mr. HUNGATE. Where is that?
Mr. PErruntEw. He is in school in Cambridge, Mass., in a classroom

with 30 percent black. I went to some trouble to make sure of that fact.
Mr. HuNGATE. You say, in your testimony, that a school must remain

small to be neighborhood-based; unlike the corner grocery store of
yesterday. it is highly inefficient. Do you recognize other objectives in
public education besides efficiency ?

Mr. PErrionEw. Yes, and I think those objectives, too, are not well
met by neighborhood schools.

Mr. HUNOXFE. Is it correct that in some cities, such as in New fork,
they have sought to consolidate schools?

Mr. PrrruatEw. You mean decentralization of smaller districts?
Mr. III-Nc.vrE. Yes; the smaller units.
Mr. PE-1-nom:w. That has not particularly affected the school bound-

aries of particular schools. but they did decentralize by districts. I
might add, that metropolitanization, suelt as advocated by the Rich-
mond. Va., School Board, does the same thing. There are three dis-
tricts now.

Under the metropolitan plan put forward by the Richmond ;lity
School Board. them would be seven districts. They would be much
more desegregated than what we have now. but in fact the subdistricts
would be smaller than what we have.

Mr. HuNGATE. Then, you recognize in all vases an increase in size is
not necessarily desi rable.

Mr. PETrr nniw. It depends upon what size you are talking about. ob-
viously. I think many of our school districts and schools are still far
too small. We have 18.000 school districts in this country, and even the
richest country on earth is not able to a fiord 18,000 first-class ones, and
we don't.

Mr. Huxo.m. Referring to your statement, on page 2, you urge that
we draw a sharp distinetion between truly integrated facilities and de-
segregated ones. We have had testimony from other witnesses, who
support what I take to be very much the same position that you take,
but do not concede there is such a distinction. On the other hand, you
would urge that there is a distinction between desegregating and in-
tegrating.

Mr. Prrriontw. I agree. I believe, that distinction is eonfused by
people on all sides, and that it would help enormously if we kept it
in mind.

Mr. ITuxuATE. I apologize for leaving during your testimony be-
cause I was called away, but on page 2, you say that something better
than tokenism should be involved; that faculties, as well as students,
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should be substantially mixed. and that the best situations would be
where socioeconomic diversity exists across racial lines.

Is there any way we can reach tl.at through what we are talking
about?

Mi. PErrnatEw. Ye:;. sir; you cannot reuch it through the neighbor-
hood school approach, and no busing. of course, but what I am getting
at there is if von have a school where all of the whites in the school
are middle class, and all of the blacks are working class, there are
some examples of it on Long Isiand, for instance, it is extremely
difficult to integrate as opposed to desegregate that school because you
have compounded race and class. So very quickly, given America. we
define everything in race terms, and we rather deny things of class
differences.

licit in point of fact. much of what is called race conflict in schools
is really class conflict. So. I want to make sure there :,re some black
middle class, as well as white working class.

Mr. HUNG.:TE. Doesn't that perhaps require more of a black middle
class than we aiky now have? May there not be a shortage of black
middle class?

Mr. I'm-raair.w. You are quite right, but fortunately. that is. I think-,
the biggest single gain for black America. Since 1940. by my calcula-
tions. only 5 percent of black American families were middle class
in income and education terms in 1940; and today, in the same terms,
I would say about 34 percent are.

So there has been an enormous increase. Of course, the blaci. popula-
tion has doubled in that time, too. So, the number of middle class fam-
ilies has gone up by better than six, about 14 times in absolute num,
bers since 1940.

That is. people Ah° say there liar(' been no civil rights progress of the
last :10 years overlook some of these things and, certainly, one of them
is the very rapid development of the black middle class. You are still
right ; that percentage is still only half the middle class percentage
for whites.

Mr. Ift-xo.m. If we had a free hand at integration. we would still
he short half of that socioeconomic middle class you are looking for.

Mr. PErrionr.w. If ,,ve had a free hand, we could make sure there was
black middle class in the schools. That is all we would need, something
to break up that correlation between race and class.

Mr. I ft-xo.m. u have a child in a racially integrated school ?
Mr. PrmonEw. Arid classroom.
Mr. Hi-xi:Am Is that child bused to school ?
Mr. PErrioauw. No, he isn't. I wish he were. I have to drive him.

I would prefer busing, but it is not provided in Cambridge.
Mr. Ituxo.m. Thank you very much for a very comprehensive

statement.
Chairman CELLER. Mr. McCulloch.
Mr., McCria.ocn. Dr. Pettigrew, I :lin glad you were able to enure

this morning, after we were forced to postpone a prior hearing date.
I think you have made a forthright and incisive statement on one of
the most difficult roblems facing America.

T would like to tell this little personal story, if I may. I come
from one of the foremost agricultural regions in America, and my
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district is only a few miles from the center of Dayton, Ohio. We began
to transport students by buses in our public schools in Miami Comity
in 1915 or 1919 and there .re have 'lot been presented the problems,
Mr. Chairman. that I have heard described here by so many people
who speak from fear and not front long experience and reason.

Racial segregation is one of the real problems of our time that we
must solve., and I ant glad you are here to guide us.

Mr. l'in-ruan:w., Thank yon, sir.
Chairman CELLER. Mr. NIL
Mr. l'oFr. No questions.
Chairman CELLEit. Mr. Ifutchinson.
Mr. I Ivry; n xsox. No questions.

rman Cru.rit. Mr. McClorv.
Mr. McCLonv. Thank you, Mr. Om:. man. On page 2 of your

statement. in referring to the findings in the Coleman report which
are pe:ectly valid, you state that when minority children have an
opportunity to attend a middle-class school, they gain academically.
But, in connection with some of the busing proposals, the problems
seem to arise when you send middle-class children by bus to schools
that are inferior in educational quality and their educational oppor-
tunities are thereby decreased.

As a matter of fact, Dr. Coleman as I recall in my conversation
with himadmitted that there was not a corresponding drop, but
nevertheless a significant one, in educational achievement of the middle-
class child who was sent to the inner-city school.

Now, that seems to me to be the crux of this sensitive issue, this
oontrover:-y. Do you hare any ..uggeqions as to how we

can meet that?
Mr. PEricarw. Yes. i am glad von raised it. because I think it is

a real issue. But, first, it is not. quite, maybe, as critical as you might
think. but cue thing in the Coleman report is that it turns out schools
are a lot more crucial for poor children than for middle-class children.
Schools seem to make a difference hopefullyas an educator, and I
make my living at it, but they don't make the difference we would
like to see them make for middle-class students, of white and black,
largely because they learn at home. And if their schools are not what
thsy ought to be. they are not nearly so damaged as a poor kid who
goes to a bad school because he either gets it in the school or he does
not get. it. So one of the major findings of the Coleman report wes that
schools were extremely important for disadvantaged.

But. there is still an issue of these poor schools in the inner city.
Actually, I am against those poor schools in the inner city for every-
body. I think if the busing issue brings out, the fact that these schools
have been providing ridiculously bad education for black children,
and now whites get excited about it because their kids may actually
go to these schools, that might be one positive thing to come out of
this.

I don't think simple compensatory education, as suggested by the
administration, can change those schools effecti rely. The President,
several years ago, said compensatory education had failed. T agreed
with him several years ago, as opposed to his statement now. They
have failed.
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I can't find evidence, except after initial 'mprovement, and it drops
away after a year. So, I would like to do away with a lot of those
schools. This is what I meant when I referred to that; I would like to
see the Congress put attention to whole new approaches to education
and, particularly, metropolitan cooperation. not necessarily consolida-
tion, and one of my favorite schemes would involve, it is not a panacea.
but many cities would be helped by metropolitan educational parks
much like college campuses, that would draw from both inner city
and saburbs, and provide such a level of improved facilities in educa-
tion that people will fight. to have their kids bused there.

I don't blame a parent for objecting to have his child bused to a bad
school. I would, too. But, that is the issue. the bad school. not the
busing, and it seems to me we have made the case on the wrong part
of the horse and cart.

Mr. Mc Cutuy. Compensatory education program for bad schools are
certainly goin_ to enhance the quality of education. That is my expe-
rience in my community. The Follow-Through program has been tre-
mendous. and it has enabled the disadvantaged child. over a period of
2 years. to come up almot to she level of the children in the other
sehoms.

Mr. PurrtonEw. I am glad to hear that, sir. Where are you from
Mr. McCoey. The sehools of the Follow-Through In that I

am talking about a n Wa ukep.an,
Mr. PETruatew. i ould love to be able to testify differently.
Mr. Mt- rout'. nere is a clamor for childrenblack and whiteto

get into that school. Yes, even the white students want to be bused
to this predominantly black school because of the success of the
program.

Mr. Pm-maw. I would like to look into it. In general, I think you
are lucky. In general, they are not working very well, unless they go
along with integration. Tliere is data of compensatory

Mr. AcCr,ony. These are all integrated above these first few grades.
Mr. PnrruntEw. Yes.
Mr. .McCuatv. I don't want to prolong my questioning. You have

made a complete statement, and I knov you bring a great fund of
knowledge and talent to bear on this problem. I thank you, sir. very
miteh.

Chairman CELLE% Thank you very much, Dr. Pettigrew. You have
made a very fine contribution.

Mr. PErrmum. Thank you, sir.
Chairman CF.r.that. We appreciate your coming.
The Chair wishes to announce to the members we have been ordered

to appear in the rotunda of the Capitol to pay tribute to the memory
of .T. Edgar hoover, and we are supposed to be there at 10:43.

We have still three wi messes Ivho have come frotn long d istances. One
comes from Pasadena, Calif.; one from Richmond, Va.; and one from
Greensboro, N.C. I don't think it would be fair to postpone their testi-
mony beyond today, and I would make a suggestion that we recess
and come back at 11 :30. Is this agreeable. ..entlemen ? We will hear
from the next witness at 11:30.

We will now recess until 11:30. and the foilom ing witnessesMr.
Henry Marcheschi, Mr. Henry I,. Marsh and Mr. J. R. (Joe) Brown
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might return here at 11:W. The committee will now be in reeeQs
until 11:30.

(Brief recess.)
Mr. Iluxo.vrE (presiding). The committee will be in order. The next

witness will be Mr. Henry Marcliesehi. member, Pasadena Board of
Education. We apologize to all of the witnesses for the delay.

STATEMENT OF HENRY MARCHESCRI, MEMBER, PASADENA
BOAPD OF EDUCATION

Mr. M.tactrEscnr. Thank you for the opportunity to appear before
you twiny, I would like to start my testimony with a quotation. On
February 4. 1970, Senator Abraham Ribicoff, on the subject of forced
busing, said :

The time has come to quit kidding ourselves. to slop the illusions and stop allof the theories and raising of false hopes that are, in turn, dashed to the ground.I am sick of theories. i am sick of sociologists and educators. It is time to bringgood common sn-ze to the problem,

I am a member of the board of education of the Pasadena Unified
School )ihtriet. As you are aware. Pasideatt is one of the few NortlIlll
cities whose school board implemented, in October 1970, a massiveforced busing program after deciding by 3-to-2 vote not to appeal a
Federal district court mandate.

Of interest is that the Pasadena decision was based on the failure of
the school district to achieve racially balanced schools because, in the
word' of the court, it had "used a neighborhood school policy and apolicy against forced crosstown busing" Pasadena had always main-
tained a unitary school system, and to the extent racially imbalanced
schools existed, as indeed they did, they existed primarily as a resultof housing patterns.

Three of my four children attend Pasadena public schools and navebeen or are being bused across the city to schools in predominantly
black neighborhoods.

I have been and continue to be an avid student of the legal, moral,
educational, and sociological dilemmas that face our Nation as we seek
to guarantee equal educational opportunity to all children. My com-mitment has brought me together with people transcending markedly
diverse political, philosophical, and ethnic spectrumsRepublicans
and Democrats, liberals and conservatives, whites and blacks. In the
latter regard, I have been asked by two leaders of the Pasadena black
community to bring to you today written statements outlining theirviews on the forced busing issue,and I respectfully provide these state-ments for the record.

As a result of the aforementioned firsthand experiences, study andinvolvement, I have reached a number of conclusions on forced busing.
I am convinced forced busing to achieve racial balance is paradox-

ically counterproductive and, in fact, a prime impediment to finding
truly viable ways of achieving equal educational opportunity for allchildren. Indeed, forced !. -sing falsely pomises what it cannot pos-sibly deliver.

Thus, it is a cruel hoax being perpetrated on minority parents bythose who would achieve forced integration at any cost, irrespective
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of dire educational consequences and irrespective of the true desires of
a significant number, if not the majority, of black and other minority
parents.

I desire to share with you, today, some of my experiences and find-
ings which have brought me to the aforementioned conclusions. I also
desire to share with you some thoughts on what I respectfully urge
should be the thrust of congressional action at this time.

First, let us take a look at the Pasadena experience. What can we
learn ?

I submit for the record as exhibit A a separate analysis refuting the
U.S. Civil Rights Commission staff study on Pasadena recently pre-
sented to this committee. The staff study alleges a successful Pasadena
integration program. The best that can be said about the study is that
it is a shallow and inaccurate report and, as noted in a letter from the
editor of the Pasadena Star-News included with the analysis, the study
fails to properly reflect even the position of Pasadena (forced busing)
plan advocates.

(Exhibit A referred to by the witness follows:)

EXHIBIT A

ANALYSIS OF U.S. COMMISSION ON CIVIL RIGHTS TESTIMONY BEGIRDING PASADENA
UNIFIED SCHOOL DISTRICT FORCED BUSING PROGRAM

On March 1, 1972, the Reverend Theodore M. Hesburgh, Chairman of the U.S.
Volumission on Civil Rights, testified before Subcommittee No. 5 of the House
Committee on the Judiciary against House Joint Resolution 620, a proposed Con-
stitutional amendment to forbid school assignment of students on the basis
of race.

A fundamental objective of Reverend Hesburgh's testimony was to convince
the Subcommittee that "desegregation involving busing can work given half a
chance." He supported his conclusion with staff studies deriving from an effort
whereindi.r "the Commission early this year sent experienced members of its
staff to five cities in which busing has been used extensively to desegregate
schools." The school districts were Tampa-Hillsborough, Florida ; Pontiac
Michigan; Winston-Salem and Charlotte-Mecklenburg, North Carolina ; and
Pasadena, California. A copy of the staff survey covering each school district
was included as part of Reverend Hesburgh's testimony and submitted for the
record.

This paper analyzes the staff survey on the Pasadena Unified School District
titled "Public School Desegregation in Pasadena, California."

The analysis indicates the Pasadena survey contains gross errors of fact and
omission. In the words of the editor of the Pasadena Star-News, "The best that
can be said of the Civil Rights Commission report on the Pasadena Plan is
that it is shallow ; so shallow, in fact, that it fails to properly reflect even the
position of Pasadena [integration] plan advocates. [See letter at p. 1423.]

The following paragraphs are intended to cite examples of error in the
Pamdena survey and thereby substantiate the conclusions reached above. No
atzenipt has been made to cover all errors, and those cited are in the order which
they appear in the survey and not necessarily in order of the relative serious-
ness of the error.
.1. (page 1, paragraph 2)

The survey cites number of students and ethnic breakdown at initiation of
forced busing plan but omits reference to precipitous drop of White students to
the present time, approximating almost one out of every four since the start of
forced busing.
2. (page 2, paragraph 2)

USCCR
"On one occasion, white elementary students whose school was closed from

1967 until 1969 were bused past three nearby majority Black schools, all of
which had vacancies, to a distant all-white school."
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Fact
The school to which the survey referred is Arroyo School which is located in

Southwest Pasadena. The school was merged with Garfield School and in tra-
versing the distance between Arroyo and Garfield schools, no predominantly
Black schools would have been passed. Further, Garfield was not a "distant
school" and not an "all white" school. In the year before the merger of the two
schools, Garfield had a population of 343 students with a racial makeup of 90
Caucasians comprising 26.2%, 125 Blacks comprising 36.4%, and 128 Spanish
surname and other minorities comprising 37.3% of the total school enrollment.
3. (page 2, paragraph 3)

USCOR
"Assignments to junior high school also had been made on the basis of race.

For 20 or 25 years, students from one all-white area, Linda Vista, were trans-
ported to three all-white or majority white junior high schools to avoid assign-
ing them to a majority black school, Ww.hingtaii Junior High, which was much
closer to their neighborhood."

Fact
Up until 1961, La Canada, California, was a part of the Pasadena Unified

School District and junior high students from Linda Vista area attended La
Canada Junior High School, which in driving distance was closer than Washing-
ton Junior High. Because of the natural isolation of the Linda Vista area due
to a deep arroyo, in 1961 the Linda Vista students were assigned to McKinley
Junior High School which, in the opinion of the school board, was also closer
in driving distance than Washington Junior High School.
4. (page 2, paragraph 3)

USCOR
"In 1969-70, 48 percent of Pasadena's junior high students attended Washing-

ton, composing a student body which was 88 percent black and 2 percent white."
Fact

In 1969-70, Washington's total enrollment was 1,184 students, only 17% of
thee total junior high school enrollment, which was 7,102 students.
5. (page $, paragraph 1)

USOCR
"The Pasadena school board made some attempt in the 1960s to achieve bet-

ter racial balance in its three high schools, two of which were majority white.
Changes in attendance zones during the same period, however, only increased
;racial imbalance in the schools."

Fact
In the year immediately prior U. forced integration, the ethnic breakdowns of

the three high schools were as follows: Blair-58% White, 24% Black;, Muir-
48% White, 37% Black; Pasadena High School-82% white, 12% Black. Con-
veniently omitted from the survey is the fact that during the 1960's, Black stu-
dents from Muir were encouraged to voluntarily attend either Blair or Pasadena
High School to reduce the percentage of Blacks at Muir, and the failure toachieve more balanced disk was due to the totally voluntary desires of
Black students, not school board action.
6. (page 3, paragraph 3)

Mal?
"The court ordered the Board to submit a plan by February 16, 1970, which

would include measures to desegregate school faculties and staffs, provisions for
the location and construction of facilities in such a way as to reduce segrega-
tion, and a system of pupil assignments that would result in no school having a
majority of minority students by the 1970-71 school year."

Fact
The report conveniently omits the fact that the percentage of White students

in the school distric' has dropped from majority of 58.8% the school year preced-
ing the forced busing plan to a minority position of less than 50% at the time
the survey was conducted, thus making adherence to the court mandate a prac-tical impossibility.
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7. (page 5, paragraph 1)
USCCR

"The four school areas are drawn so that they run from east to west. Hopefully,
this will provide some sort of permanence to the balancing of racial and ethnic
populations within the areas."

Fact
At the time the survey was conducted, the school district was already consider-

ing redistricting of school attendance areas because of the drastic shift in ethnic
populations of certain areas since the advant of the forced busing program.
8. (page 5, paragraph 2)

USCCR
"Under the plan, no elementary school would have a White enrollment of more

than 62 percent or less than 47 percent."
Fact

At the time the survey was conducted, not a single one of the school district's
27 elementary schools met this criteria!, In October, 1971, prior to the survey,
the white enrollment for all elementary schools was already oaly 44%, a far cry
from the 47 to 62% implied by the report !
9. (page 6, paragraph 1)

USCCR
"It was predicted in the plan that the four junior high schools would have

student bodies ranging between 53 and 60 Percent white, 28 and 33 percent black,
and 7 and 18 percent other minority."

Fact
At the time the survey report was written, the four junior high schools had

student bodies which were 50% White and 37% Black, a conaiderable difference
from the ethnic ratios implied by the report.
10. (page 6, paragraph .I)

The survey states that certain plans existed to racially and ethnically balance
the high schools, including phasing out of Blair High School and creation of an.
educational park. No such plans existed at the time the report was written, hav-
ing long before been determined unfeasible by the school board.
11. (page 6, paragraph 3)

USCCR
"Until 1968 the board had allowed free choice, permitting both black and white

students to escape from minority schools."
Fact

The "freedom of choice" plan did not allow White students to escape from
minority schools since transfer was possible only if the racial balance of the
receiving school was improved !
12. (page 8, paragraph 1)

USCCR
"The ease with which desegregation was implemented in September, however,

was in large part the result of school board and community organizations' efforts
to explain and promote the plan."

Fact
The relative "ease" was primarily due to the responsible actions of busing op-

ponents who chose to vent their differences at the ballot box rather than by
demonstrations or physical harrassment.
13. (page 9, paragraph 1)

USCCR
"School officials, parents, and students interviewed by Commission staff said

that they believed that the ease with which the plan was initially put into effect
was the result of the widespread public support for the plan."
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Fact
That there was and is no widespread public support for the plan is evidenced

by (1) the precipitous White flight that has occurred since the plan's implementa-
tion ;- (2) an election to recall the three board members who supported the plan
which, although not successful, lost by an extremely narrow margin ; (3) that a
school board member strongly against forced busing was subsequently elected to
the school board with a 57% landslide majority ; and (4) opposition to the Pasa-
deen Plan by the community's only White and only Black newspaper.
1 r. (p p 9, paragraph 1)

TIA-s'1.70.1?

"The plan even had the editorial support of the PaRadena Star-NelcR, although
the paper clearly was not completely behind the desegregation of the schools."

Fact
The position of the newspaper was exactly opposite to that alleged by the sur-

vey, as indicated by a letter to the editor of the Pasadena Star-News attached
hereto.
15. (page 9, paragraph 2)

USCCR
"The busing required under the plan was, and remains the most controversial

aspect of Pasadena's school desegregation efforts."
Fact

Opponents of the Pasadema forced busing plan have clearly and repeatedly
made clear their objections are not to busing but to compulsory assignment of
students to schools other than their neighborhood schools on the basis of race.
This was repeatedly made clear to the U.S. Civil Rights Commission representa-
tives who conducted the survey.
Vt. (page 10, paragraph 1)

USCCR
"The district received approximately $228,000 in Federal funds during the past

two school years, which more than offsets the cost of busing."
Fact

The report conveniently omits that the Federal funds were Public Law 874
funds which were intended to be used for educational expenses rather than being
used for forced busing expenses. Busing costs are over $1,000,000 per year.
17. (page 10, paragraph 4)

USCCR
"Most of those people whom Commission staff interviewed agreed that parental

reaction to the Spangler decision and 1..) the plan was much more vehement than
the student reaction."

Fact
There is absolutely no objective basis on which to imply that student reaction

would have been favorable had it not been for the objection of the parents.
18. (page 11, paragraph 1)

USCCR
"About 63 percent of the black community and 50 percent cf the white com-

munity voted in the election held in October, 1970."
Fact

Not a single preeinet of the Black community had anywhere near a 63 percent
turnout, and the Black community as a whole turned out approximately 50
percent of its voters.
19. (page 11, paragraph 1)

USCCR
"Most of the adult hostility was from white residents in Pasadena. There was

an attempt to recall the three school board members who had voted against ap-
80-440-72pt. 3-10
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pealing the District Court's order. . . . The incumbents won in a close election,
with 52, 53 and 50 percent of the vote."

Fact
The incumbents did indeed win in a close election, but with 50.71, 51.2 and

51.8% of the vote!
20. (page 11, paragraph 3)

USCCR
"One 'danger' of desegregating public schools is that often it results in a

white exodus ('white flight') from the school district. Pasadena seems to have
escaped extensive white flight, although it is too soon to know whether or not
the white population will remain stable."

.bact
Of all the errors of the survey report, this is the most blatant. The U.8. Civil

Rights Commission staff member was provided statistics outlinilLg in detail the
precipitous White flight which has occurred in the Pasadena school district since
the advent of busing. In short, the data revealed that one out of four White
students have left the school district in the one and one-half years the forced
busing program has been in effect. The data showed an even more ominous
exodus at the elementary school level where schools have experienced up to 25%
loss of White enrollment in the single year between the advent of forced busing
and the beginning of the next school year.
21. (page 12, paragraph 1)

USCCR
"During the first year of desegregation, Pasadena's student population dropped

by approximately 2,000."
Fact

The white drop was 2,212 students which comprised 12.4% of the prior year's
total White students.
22. (page 12, paragraph 1)

USCCR
"The population had been declining by approximately 1,000 pupils ansoolly

for the past several years. This was due in part to layoffs in the aerospace in-
dustry, which forced families to move. A declining birthrate is another factor."

Fact
There is no objective basis on which to attribute the prior year's reduction to

the factors cited. If any correlation exists, it is that of increasing White exodus
prior to forced busing as the percentage of minority students in the school district
increased and as the anticipation of a forced racial balance plan increased.
23. (page 12, paragraph 2)

USCCR
"It is interesting to note, however, that some of these students returned to

the Pasadena system for the 1971-72 school year after seeing that integration
was not as calamitous as they had feared. The rate of student population decline
has slowed between the 1970-71 and the 1971-72 school years."

Fact
There is absolutely no objective basis on which to imply that White students

are returning to the Pasadena school system. la fact, the rate of White decline
was 11.5% the second year of forced busing, compared to 12.4% the first year.
Since it had been hoped that the large majority of parents objecting to forced
busing would have withdrawn their children the first year, the continued high
rate of White decline the second year is considered even by busing proponents
most Ominous. To even imply things are better because "the decline has slowed"
is a gross misrepresentation.

!
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24. (page 12, paragraph 3)
MOOR

"Many officials and teachers feel that most parents now accept integration."
Fact

The statement is in part true since the majority of parents never rejected'integration." It is also true, however, that most parents do not accept forced
busing to achieve racial balance, as evidenced by the significant majority gainedby an anti-busing board candidate in April, 1971, the last time the voters had achance to express their will on the subject, and the continued exodus of Whitestudents.
25. (page 13, paragraph 3)

USCCR
"Teachers and administrators believe that it is too soon to know if educational

achies'ement has improved. They have not noticed any decline, however."
Fact

State-mandated test scores have dropped substantially in the Pasadena schooldistrict for a considerable time, including the years following forced integration.
While the decline in the last two years cannot be directly attributed to forcedintegration, to say there has been no decline is simply a misstatement of fact.
26. (page 15, paragraph 2)

USCCR
"The rate for all forms of incidents--personal fights, vandalism, etc.is lowerthan it has been in six years."

Fact
The school district kept no records of incidents in the schools prior to forcedintegration and is therefore unable to make comparisons of incidents since forcedintegration with prior years. However, school officials and the Pasadena policeagree that incidents, including crimes against persons and property, increased

substantially during the first year of integration from prior years and have sincegenerally subsided to a level approximately that of the school district as a wholebefore forced integration. However, certain schools which were relatively freeof incidents prior to forced busing now experience a hie- incident rate. therebygiving rise to increased racial tensions and hostilities at these certain schools.

STAR-NEWS,
Pasadena, Calif., April 27, 1972.Mr. HENRY MARCHERCHI,

President, American Telecommunications Corp.,El Monte, Calif.,
DEAR MR. MARCHESCHT The best that can be said of the Civil Rights Com-mission report on the Pasadena plan is that it is shallow ; so shallow, in fact,that it fails to properly reflect even the position of Pasadena plan advocates.Its accuracy is extremely questionable at times. For example, it is inaccurateto say (as the report does on page 9), "The plan even had the editorial supportof the Pasadena Star-News, although the paper clearly was not completelybehind the desegregation of the schools."
..a actuality, the opposite of that statement is true and I tae great exceptionto the use of the word "even" in the context of the sentence.The Star-News has consistently and forthrightly campaigned for the desegre-gation of schools, both locally and across the nation. At the same time, we believein the neighborhood school concept and oppose massive busing. We opposed thePasadena Plan because it involved massive busing and went far beyond JudgeReal's federal court order.
We did editorialize against the recall of the school board (partially becausewe believed the election to be an improper use of the recall procedure), but in the
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Game editorial begged the school board members subject to recall to relinquish
their intransigence and work toward a modified Pasadena Planwhich was then
and is now possible.

It would take an essay at least three times as long as the Civil Rights Com-
mission report to point out the inadequacies and inaccuracies of that report.
The sole purpose of this letter is to straighten out the record on the Star-News
position. I would. however, be pleased to discuss the other errors in the report
with you or anyone else at any time.

Sincerely,
CHARMS CHERNISS, Editor.,

Mr. MAncurscm. But there are important lessons to be learned from
Pasadena, It is indeed true the forced busing programcalled the
Pasadena planinitially had significant community support and con-
tinues to have endorsement of the majority of school board members.
Opposition was and continues to be responsible opposition. No buses
were burned. No one barred school entrances. A. move to recall pro-
busing hoard members was defeated. albeit by the barest of majorities.

As was said on a recent CBS television documentary, if forced bus-
ing to achieve racial balance will work anywhere, it will work in Pasa-
dena. T suggest the corollary of this statement also obtains. That is, if
forced busing is not working in Pasadena, it is unl,kely to work any-
where.

Is forced busing to achieve racial balance working in Pasadena? I
submit it is a tragic failure, a cancer destroying our school system aril
our community. It implements an educational philosophy which ig-
nores the legitimate special needs of minority children and thus hurts
most those very children which it purports to help.

Of the dire consequences resulting from forced busing in Pasadena.
most concerning is the precipitous white flight that has occurred since
implementation of the Pasadena plan and in the immediately prior
years during which time forced ir'kgration was being anticipated,

Table I outlines the extent and nature of this white flight.
(Table I referred to follows :)

TABLE I.TOTAL A NGLO4AUCASIAN ENROLLMENT, PASADENA UNIFIED SCHOOL DISTRICT

Year I
Total

enrollment

Anglo-
Caucasian

enrollment

Anglos
as percent

of total

Yearly
numerical

change

Percent
Anglo
yearly

1961 29, 490 22. 565 76.5
1962 ..

_

30,418 2Z 463 73.8 102 0.5
30, 850 22, 073 71.6 390 1.7
31,490 21.695 68.9 378 1.7

.... . ........... 31,864 21.488 67.4 207 1.0
1966 1 :=, . 31,977 20,958 65.5 530 2.51967 31,780 20.049 63.1 909 4.31968 : -1 . 31, 484 19, 008 60.4 1, 041 5.51969 X, 622 11,859 58.3 1,1970 2 . .

_

... ..... 29,123 15,647 53.1 2, 212 12. 4
J7, 547 13, 848 50.3 3 1, 799 II. 5Presents 27,208 13,446 49.4

All enrollment figures are as of the 1st week in October of the year indicated.
Forced busing plan initially implemented in September 1970.

3 Enrollment data as of Feb. 25, 1972.

Mr. MARCHESCHI. Table I indicates that since the school year imme-
diately prior to the start of forced busing to the present, the Pasadena
school district has lost 4,413 of its white chileren, which is 24.7 per-
cent or 1 out of every 4 white students that attended the school sys-
tem before the advent of forced' busing.
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Whereas white children comprised 58.3 percent of the school dis-
trict in 1969, they are now less than a majority. thereby making a hol-
low mockery of the district Federal court mandate handed down but
2 short years ago that "no school shall have a majority of a minority
race."

The rate of white exodus is even more ominous at the elementary
level as indicated by the following table.

(Table II referred to follows :)

TABLE ILELEMENTARY LEVEL (K-6) ANGLO-CAUCASIAN ENROLLMENT, PASADENA UNIFIED SCHOOL DISTRICT

Year

Percent
Total Anglo- A nglos Year!' Anglo

elementary Caucasian as percent numerical yearly
enrollment enrollment of total cnange change

1969 16,294 8,857
1970 ----------Z-- .. . 15,208 7, 594 49 9 1,273 -14.4
1971 .... ...... ....... .. ... . 14,082 6, 520 46.3 1,070 14.1
Present .. .......... .. .... 14, 124 6, 425 455

111% 111.-NGATE. Was there a white exodus prior to the busing orders?
Mr. MmicnEscm. Yes, there was, and I will address myself to that

in the next paragraph, sir.
Mr. I IVNGATE. Thank von.
Mr. MARCIIESCHL Table II indicates that since the school year im-

mediately prior to the start of forced busing to the present, the Pasa-
dena school district has lost 2,442 of its elementary (K-6) children. or
7.5 percent of the whit) elementary ,Iiildren in the school system be-
fore forced basing. 'White elementary children now comprise only 15.5
percent of the district's (de ientary enrollment, down from 54.4 per-
cent. after but a year and one-half of forced busing. It should b, noted
that, even if all other factors were stabilized, white enrollment in the
school district would continue to drop if only because of the lower per-
centage of students now in elementary grades which will move yer
by year through the school system.

Further evidence of the gross ethnic instability now existing at. the
elementary level can be gained by examinino-

6
the rate of white exodus

in our K-6 schools in a single year, from October 1970, the firstyear of
forced busing, to October 1971. Six of our elementary schools lost from
20 percent to 25.6 percent of their white children. Six more lost from
15.2 percent to 19.1 percent. Another six lost between 10 percent and
13 percent. Only five of the 27 elementary schools had white enroll-
ment drops less than 8 percent. Again, these changes represent white
enrollment drops only between the first and second years of forced
busing..

While it is true that. white flight was a serious problem in the Pasa-
dena school district, even before th., advent of the Pasadena plan in
October 1970, the specter of mandatory racial balance had already
surfaced by 1967 and 1908 and undoubtedly was a major factor in the
accelerating white flight those 2 years.

In any case, rather than ameliorating white exodus which already
existed at the rate of 5 to 6 percent in 1968 and 1969, forced busing in
essence threw kerosene on the fire of racial instability, effectively dou-
bling the white flight in 1970 and 1971. To further verify that 'forced
busing was the primary cause of white flight in Pasadena, a study was
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made comparing white enrollment drops in Pasadena and Inglewood,
Calif.the only other Los Angeles County school system implement-
ing a forced busing programwith all school districts in Los Angeles
County. The results of the study, titled "Court Mandated Integration
and White Flight in Los Angeles County," are most enlightening and
the study is respectfully submitted as exhibit 13 for the record.

Mr. 11uxo.A7E. Without objection, your entire statement will be
submitted for the record and exhibit B. also.

(Exhibit 13 referred to follows:)

COURT 3IANnATEn INTEGRATION AND WHITE FLIGHT IN Los Astmi.Es COUNTY a

Two Los Angeles County school districts. among 82 districts in the County,
are currently engaged in programs of racial balance mandated by court order.
These are the Pasadena and Inglewood Unified School Districts, which. having,
lost desegregation suits in the Federal courts that were not subsequently
appealed, implemented district-wide desegregation in the Fall of 1970.

The purpose of this paper is to assess the effects of integration on the rate
of loss of white enrollment in these districts. Three modes of analysis and emu,
parison are employed. In conjunction, these enable us to distinguish the
independent effects of the districts' programs of desegregation from those of
confounding factors. both racial and non-rat al in nature, such as the loss of
white enrollment normally encountered in districts with substantial minority
enrollments. and a countywide trend towards reduced white enrollments partic-
ularly at the elementary level. First. employing the year prior to integration as a
baseline for comparison, we compute the percent decline in white enrollment
over the two year period from October, 1969, to October, 19'71, at the commence-
ment of the second year of integration, comparing the rates of loss of white
enrollment in Pasadena and Inglewood with those of all other districts; in the
County. We next proceed to compare the percent decline in white enrollment in
each of these two districts with those districts in the County having :similar
percentages of minority students. Finaly, the rate of loss of white school popula-
tion in each of these two districts since integration is compared with the rate
of loss prior to integration.

Our findings are striking and may be easily summarized. With respect to per-
cent decline of Anglo-Caucasian enrollment over tbe past two years, the Ingle-
wood and Pasadena Districts rank second and fourth among more than 80
school districts in the County, having lost, respectively, 30.9% and 22.5% of
their Anglo-Caucasian students in the first two years of integration. Of the 38
unified school districts, i.e., those comprised of both elementary and high schools,
operating in the County during the baseline year of 1969-70, Inglewood and Pasa-
dena, those two districts which subsequently undertook extensive programs of
racial balance, experienced the greatest rates of loss of Anglo-Caucasian enroll-
ment over the period of the past two years.

Among nine districts with a percentage of minority students similar to that
of Pasadena's, the average percent decline in white enrollment over the past two
years, weighted according to the number of whites initially enrolled, was 9.6%.
The corresponding figure for 10 districts with minority enrollment percentage
comparable to Inglewood's was 9.1%. Thus, the rate of decline of white enroll-
ment in Pasadena since integration, 22.1% over a two year period, has been over
twice the average for districts; with a similar percentage of minority students.
The rate of decline of white enrollment in Inglewood, 29.8% in the first two years
of integration, has been over three times the average rate for districts with com-
parable minority enrollment percentages.

Mites of decline in white enrollment in these two districts have virtually
doubled since the implementation of racial balance, relative to those of the years
preceding desegregation. Percent declines in white enrollment in Pasadena in each
of four successive years, relative to the white enrollment of the preceding year,
were 4.9 %. 6.0%. 11.6%. spd 11 7rf., for 199S-09. 1969-70. 1970-71. 1971-72. resets..
tively. The corresponding rates of loss for Inglewood in these years were 5 7%.
7.5%, 14.9% and 17.5%.. The rate of white enrollment loss in each of these dis-

a ()Copyright Herold Kurtz, 1972.
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tracts during the second year of integration was as high as that of the first
year's.

We conclude on the basis of the findings summarised in the two preceding
paragraphs that, at a conservative estimate, rates of loss of white enrollment in
the Inglewood and Pasadena Unified School Districts approximately doubled as
a direct consequence of integration. Thus, approximately half the considerable
enrollment decline of the past two years may lie attributed directly to the opera-
tion of programs of racial balance within these districts.

As employed in this paper, the term "Anglo-Caucasian" refers to Caucasians
who do not possess Spanish surnames. The category "white" consists overwhelm-
ingly of Anglo-Caucasians, and includes in addition a smattering of Filipinos,
Eskimos, Aleuts. Polynesians and those Asians not of Sinitic ancestry. Inclusion
of these last groups in the category "white" was necessitated by the classification
scheme employed in the computer printout constituting our primary source of
racial census data for the baseline year 1969-70. The percent decline in white
enrollment, or rate of loss of white enrollment, over a given period of time was
computed by subtracting the number of whites enrolled at the end of this period
from the number initially present, and then dividing the remainder by the latter
number. Since the number of individuals in the category "white" who are not
Anglo-Caucasians is exceedingly small in virtually all districts.2 the rate of de-
cline in a district's white enrollment serves as an excellent proxy for the rate
of decline of its Anglo-Caucasian enrollment. Generally, the latter exceeds the
former by amounts ranging from several tenths of a percent to one percent.

A district's minority enrollment, which is the complement of its white en-
rollment, encompasses four categories: Negroes, Spanish surname, American
Indians, and Orientals. This last category consists of individuals of Sinitic
ancestry : Chinese, Japanese, and Koreans. Negroes and those of Spanish sur-
name comprise the overwhelming majority of minority student enrollment in
virtually every district of the County. Alhambra' which in 1969-70 had a minor-
ity enrollment of 34.2% and a combined Negro and Spanish surname enrollment
0(25.8%, is somewhat exceptional in this respect.

The preponderance of data employed in this study was obtained from the
Business Advisory Services Division of the Office of the Los Angeles County
Superintendent of Schools. Computer printouts received by this office from the
State Department of Education's Bureau of Intergroup Relations provided racif I
census data on all Comity districts for the years 1909-70 and 11)70 -71. Data from
the last racial census in October of 1971 was obtained from forms submitted to
this office by each district individually. Additional data on the Los Angeles,
Pasadena. and Inglewod Unified School Districts was obtained by this writer
from officials and publications of the districts themselves.

We now introduce our primary data tables, enabling us to compare rates of de-
cline in white enrollment among more than 80 school districts it Los Angeles
County over the period of the past two years. The enrollment figures-in these
tables ore derived from racial and ethnic surveys conducted in October of each
year. They include, in addition to K-12 enrollment, those students attending
classes for the retarded and handicapped (E.M.R., E.11.. P.II.), as well
as these enrolled in preschool programs. if the districts operated them. Adult
education enrollment, however, is not encompassed in these figures. A few districts
which operated in the baseline year of 1909-TO. but which were then absorbed
into newly created unified school districts. do not appear in these tables.

Table I gives the percent decline in white enrollment for County school districts
from October. 1909. to October. 1971.

Table II gives the percent decline in white enrollment from C)ctober, 1970. to
October, 1971, for four districts which commenced operation in the Fall of 1970.
Table HI gives the percent iodine in Anglo-Calle:18Jan enrollment, over the same
period of time as covered in Table I, for the Inglewood and Pasadena districts.
Also included are two districts whose rates of decline in white enrollment over
this two year period are sufficiently close to Pasadena's to raise the possibility
that their ranking relative to Pasadena may differ for rates of white and Anglo-
Caucasian enrollment decline.

21n 1970-71. such individuals did not exePed 1.1% of the total student body in anyjurisdiction, other than in the tiny Gorman and Wilsona Elementary Districts.
3 The separate Alhambra elementary and high school districts report Jointly on the samecensus form, and are thus treated in this paper as a single unified district, and referred to assuch.
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TABLE 1.- PERCENT DECLINE IN WHITE ENROLLMENT IN THE SCHOOL DISTRICTS OF LOS ANGELES COUNTY
FROM OCTOBER 1969 TO OCTOBER 1971

White enrollment, 1969-70 White,
enrollment,

1971-72

Percent
decline

in white
enrollment

from 1969-70
to 1971-72

District Number Percent

ABC Unified - 13,352 77.1 15,549 116.5Alhambra (elementary and high school districts com
bined) ,, ,, 11,665 65.8 10,455 10.4Antelope Valley Union High..., ... ... .. . , 6,034 92.6 6,748 111.8Arcadia Unified ........... ... ._.....- --- 9, 902 97.2 9.622 2.8Azusa Unified - - - - - 9,540 73.0 8,859 7.1Baldwin Park Unified._ .-, , ,,. 8,473 64 6 7,967 6 0Basset. Unified - - .. ..... 4.655 54,2 3,901 16. 2Bellflower Unified 11, 472 92.7 10,734 6.4Beverly Hills Unified 5, 192 95.9 5, 237 I 9Bonita Unified - - - - . 6, 107 82 2 6, 250 1 2. 3Burbank Unified 7 . 14, 016 91.3 12, 772 8.9Cast= Union Elementary ... ..... .... .... ...,,- 167 61.6 191 114.4Centineila Valley Union High 5, 899 85 6 5.900 10Charter Oak Unified...... . ........ .. , ..., 8, 545 94.4 8 521 .3Claremont Unified 6, 971 93.9 6, 456 7.4Covina-Valley Unified. 16,121 91.8 14.768 8.4Culver City Unified 5.936 85 3 5,475 7.8=

Downey Unified 16, 565 91.6 15, 286 7 7Duarte Unified - - 3, 127 61. 9 2. 883 7. 8Eastside Union Elememary. 700 92.6 697 .4East Whittier City Elementary_ , . ..
Monte Elementary

9.806
6,661

87 5
66 9

8.254
6,046

15.9
9.2El Monte Union High., , - , 4.758 67 5 4, 480 5.8El Rancho Umfied .-. . 5, 217 35.3 4, 222 19 1El Segundo Il..hed - - 3, 057 96, 7 3, 004 1.7Garvey Elementary--

-- --.,-:- , . , ... 3, 131 46.2 2, 403 23. 3Glendale Unitint .... .... - ...... .. , - 23.455 91.7 21.660 7.7Glendora Unified 7, 7E8 83 6 8,611 110. 9Gorman Elementary 42 85 7 40 4.8Hawthorn Elementary . 4.741 84.4 4, 484 5, 4Hermosa Beach City Elementary 1, 673 S2.7 1, 495 10.6Homes- Elizabeth Lakes Union Elementary .... .. - 170 96.0 152 10.6In 1W)0(1 Unified. -
: 9, 549 69.5 6, 699 29. 8Kennel Union Elementary........, .. ....... 621 59 8 568 8.5, . ,

La Canada Unified.- ....... ...... 4,831 98.8 4,735 2.0Lancaster Elementary 6, 467 92.9 6, 363 1.6Las Vugenes _,,, ... ...... ..s.,. 4, 470 97.8 5, 699 1 27.5Lawndale Elementary - r., 5 178 79.6 4, 507 13.0Lennox Elementary , . 2,208 76 4 2,026 8.2Little Lake City Elementary . :- 4, 769 72.9 4, 276 10.3Long Beach Unified...... . 58, 764 84.2 54, 760 6.8Los Angeles Unified , 342,057 52 2 309, 404 9. 5Los Nietos Elementary. 855 29.3 722 15 6Lowell Joint Elementary 5,521 93.3 4.769 13.6Lynwood Unified ........ .. .... ......... 6, 606 80.0 5, 867 11.2Manhattan Beach City . ... . 4, 787 96.6 4, 468 6.7.
Monrovia Unif.e4 ......... ..... 5, 097 79.3 4 899 3.9Mnntebello Unified , 11, 676 44.6 9.953 14.8Mountain View Elementary.--,_,. -; , 3,106 50.8 2,669 14.1Newh .I Elementary 1.854 92.7 1, 988 1 7.2Nor. mik-La Mirada City Unified - .. . 25, 041 77.7 22. 426 10. 4Pa;mdale Elementary , : 3.928 91.4 3.774 3.9P ilos Verdes Peninsula . .... .... .. .. 16, 362 97.6 16, 511 i 9P tramount Unified.. ................. 8.855 82.4 7,376 16.7Pasadena City Unified.................... .. ............ 18, 072 59.0 14, 085 22.1F imona Unified 14.806 64.7 13.278 10.3Redondo Beach City Elementary ............ 8, 494 88.4 7, 430 12.5Rosemead Elementary.. , . .... .. , .. ... ....... 2, 045 74.1 1, 851 9.5San Gabriel Elementary_ , . .... . . ................ . 3,122 75.8 2, 819 9.7San Marino Unified. . ,,.. . ...... 3 458 98.1 3,396 18Santa Monica Unified - ..... .. ....... 10,203 78.7 9,956 2.4Saugus Union Elementary ... ... .. .. 4, 013 93 3 4, 212 1 5.0Soledad-Aqua Duke Union Elementary 374 90.8 396 1 5.9South Bay Union High.... , , ... , -- 6, 668 94.8 6, 430 3.6South Pasadena Unified . ,... 3, 498 89.9 3, 429 1.0South Whittier Elementary 3, 293 71.7 2.755 16.3Sprinos Union Elementary 2.003 93.6 2, 080 1 3.3Temple City Unified. - . , 4, 489 94.8 4.473 .4Torrance Unif.ed ,,.... . , ..... ... 30,834 91.1 29,244 5.2Valle Lindy Elementary 540 41.2 421 22.0West Covina Unified 12,266 87.9 11,195 8 7Westsirle Union Elementary , 1, 968 90.3 1, 805 8.3Whittier City Elementary , 4, 070 63.8 3, 462 14.9_

Wh,ttier Union Vigh , = . , .... ... ....... 11, 488 78.0 10, 835 5.7WifhamS Hart Union . . 5, 192 93.1 6, 091 1 17. 3Wilsona Elementary . 58 72.4 63 1 8.6Wiseburn Elementary. 2, 546 92.9 2, 051 19.4
1 Percent increase.
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TABLE II PERCENT DECLINE IN WHITE ENROLLMENT FROM OCTOBER 1970 TO OCTOBER 1971, FOR 4
NEW UNIFIED SCHOOL DISTRICTS FIRST OPERATED IN 1970-71

White enrollment (1970-71) White
enrollment

Percent
decline in

enrollment
from 1970-71

Number PercentDistrict (1971-72) to 1971-72

Compton Unified 2,102 1, 301 38.1
Hacienda-La Puente Unified - 20, 553 (68. 0) 20, 57', so
Rowland Unified _____ . 10,494 (70.7) 9.955 5. 1
Walnut Unified -__ -. .. ... .. ..... 4,240 (89.4) 4,420 2 4. 2

5.2 percent of student body.
Percent increase.

TABLE 11'.PERCENT DECLINE IN ANGLO-CAUCASIAN ENROLLMENT FROM OCTOBER 1969 TO OCTOBER
1971 IN 4 SCHOOL DISTRICTS

District

Percent
decline

in Anglo-
Anglo- Anglo- Caucasian

Caucasian Caucasian enrollment
enrollment enrollment from 1969-70
(1969-70) (1971-72) to 1971-72

Inglewood Unified ................ ....... , .......... ........
Pasadena Unified ... ..... ... ... .. ... .. .. .... = - . . . _ . .,
Garvey Elementary - -
Valle Undo Elementary .

9, 483 6, 557 30.9
17,859 13,848 22.5
3,120 2, 368 24.1

536 418 22.0

Examination of Tables I and II reveals the following four county ,school dis-
tricts to have lost the greatest percentage of their white student enrollment in
the past two years: (1) Compton Unified, 38.1% (2) Inglewood Unified, 29.8%;(3) Garvey Elementary, 23.3%; (4) Pasadena Unified, 22.1%. Additionally,
Table III indicates that Inglewood Unified. Garvey Elementary, am l asadena
Unified lost, respectively, 30.9%, 24.1%, and 22.0% of their Anglo-Caucasian en-
rollments during this period.

At the elementary level alone, data obtained from the Pasadena District's Re-
search Report 292 shows that from October, 1969, to October, 1971, white enroll-
ment declined from 9,003 to 6,632, and Anglo-Caucasian enrollment from 8,807 to
6,524. Thus, at the elementary school level, Pasadena lost 26.3% and 26.4% of its
white and Anglo-Caueasian enrollments, respectively, exceeding the correspond-
ing loss rates of the Garvey Elementary District. Minority enrollment in the
latter district. which was a greater percentage of total student body than mi-
nority enrollment in Pasadena (luring the baseline year of 1969-70, consisted
overwhelmingly of Spanish surname students.

Among the 42 unified school districts in the County only Compton Unified.
formed just last year with proportionally the highest Negro and minority enroll-
ments in the County, and a token white enrollment constituting 5.2% of the total
student body, exceeded Inglewood and Pasadena in rate of loss of white enroll-
ment. Thus, among the 88 unified school districts operating in the County dur-
ing the baseline year 1969-70, Inglewood and Pasadena, the two which have since
undertaken extensive programs of racial balance mandated by court order, have
recorded the highest rates of decline in white enrollment over the period of the
past two years. In itself, this finding creates an irresistible presumption that pro-
grams of racial balance greatly accelerated rates of loss of white enrollment
within these districts.

In order to estimate numerically the increment in the rate of decline in white
enrollment directly attributable to these programs of racial balance, one must
distinguish the effects of these programs from those of confounding factors. One
of these confounding factors is also a racial factor the rate of white flight nor-
mally encountered in the presence of minority enrollments equivalent to certain
specified percentages of total enrollment, even in the absence of racial balance.
Contributing factors not related to the racial situation in a particular inte-
grated district would be those manifested in county-wide trends. such as a general
county-wide decline in white enrollment at particular grade levels over a period
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of time, and those issuing from local circumstances, peculiar to the integrated dis-
trict in question, or to it and surrounding districts.

In the case of Pasadena, there appears to be no set of local circumstances, apart
from race-related factors, which would have caused Pasadena to lose a greater
percentage of its white enrollment over the past two years than other districts
in the ('ounty. Thus, comparison of Pasadena's rate of decline in white enrollment
with those of districts having a similar percentage of minority students, in con-
junction with a comparkon of the rates of (leen te in Pasadena's white enrollment
before and after integration, would enable us to obtain a fair estimate of the in-
crement in rate of white enrollment loss attributable to racial balance.

In the case of Inglewood. two circumstances, non-racial and local in nature, are
frequently cited as h3pothetical sources of decline in white enrollment. Due to
the heavy concentration of aerospace firms in the Inglewood area, any adverse
effects of aerospace lwffs on school enrollments might have been experienced
to a greater degree in the Inglewood area than elsewhere in the County. Further,
portions of the Inglewood district lie in the flight pattern of the Los Angeles Inter-
national Airport, and the advent of commercial jet aircraft over the past decade,
with the concomitant intensification of noise levels, has rendered portions of
Inglewood less desirable as residential areas.

The first of these objections is easily countered by noting that, of the other
compact, independent school districts bordering the Los Angeles Airport, Cen-
tinella Valley Union High, El Segundo Unified, and Hawthorne Elementary lost,
respectively, 0.0%, 1.7%. and 5.4% of their white enrollments over the past two
years. White enrollment in the small Wiseburn Elementary District did decline a
substantial 19.4%, but the condemnation and removal of a substantial number
of homes adjoining the San Diego Freeway is sufficient to account for the exces-
sive rate of loss relative to other districts. The decline of 493 in Wiseburn's white
enrollment is not significantly greater than the decline of 458 in total enrollment
over this period. We thus conclude that there is no excessive rate of decline in
white enrollment, such as may be attributed to layoffs in local aerospace firms,
apparent among districts in the Inglewood urea, relative to districts elsewhere
in the ('ounty.

Admittedly, none of the districts mentioned in the preceding paragraph lies in
the flight pattern of the Los Angeles Airport. However, the small Lennox Ele-
mentary School District does, and as a buffer between the airport and affected
portions of the Inglewood district. its residents experience inconvenience and
discomfort to a greater degree than do those of Inglewood itself. Furthermore. as
an elementary school district, its white enrollment is more likely to be substan-
tially affected, than is the white enrollment of the Inglewood Unified School Dis-
trict. by a county-wide trend of greater declines in white enrollment at elemen-
tary than :it secondary levels. l', the Lennox district lost S 2% of its white
enrollment in two years. while the Inglewood district lost 29.8% of its white
enrollment. Thus, the rate of decline in white enrollment in the Lennox District
over the past two years was only somewhat in excess of one fourth the rate of
decline in the Inglewood District, despite the fact that the white enrollment of
the former district appeared more vulnerable to nonracial sources of decline, both
county-wide and Meal. than that of the latter district. One may thus reasonably
infer that. at a minimum, approximately three fourths of the 29.8% decline in
Inglewood's white enrollment was white flight attributable to racial factors.

In support of the preceding statement. one notes that enrollment shifts within
the Inglewood district over the past two years reflect a classic pattern of white
flight. Although total district enrollment declined by only 788 during this period,
white enrollment declined by 2.992. well over 3.5 times the decline in district
enrollment. Negro enrollment. on the other hand, increased by 1,992, from 18.4%
of total enrollment in 1969-70 to 34.9% in 1971-2.

It remains to distinguish the contribution of racial balance to the rate of
decline in white enrollment from that of the other confounding racial factor; the
presence of a substantial minority enrollment as a source of white flight in itself.
To this end we first compare the rates of white enrollment loss in Inglewood and
Pasadena with those of districts with similar percentages of minority students.
Recalling that minority enrollment percentage is the complement of white enroll-
ment percentage in Table I. there were found nine districts whose minority en-
rollment percentage differed from that of Pasadena's (41.0%) in the baseline
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year 1969-70 by less than seven percent, and ten districts with minority enroll-
ment percentage differing from that of Inglewood's (30.5%) by less than five
percent. Average percent declines in white enrollment over this two year period,
both =weighted and weighted according to the size of initial white enrollment.
were then computed for each of these two sets of districts. and particularly for
the unified ; clusd districts among them.

The pertinent data appears in Tables IV and V. Unweighted averages over all
the districts in each set were unduly affected by substantial percentage gains in
white enrollment in the tiny Wi lsona and Castaic Union Elementary School Dis-
tricts. and thus likely to be underestimates of normal rates of loss of white en-
rollment in districts with comparable minority enrollment percentages. The =-
weighted and weighted averages for unified districts. and the weighted average
for all districts, were thus thought to more accurately reflect the normal rates
of loss, and were quite consistent among themselves. For Pasadena, the weighted
average rate of white enrollment loss for a two year period over nine comparable
districts NV/1,; 9.0% ; the weighted and =weighted averages over six comparable
unified school distriets. were 9.6% and 10.0%. respectively. For Inglewood, the
corresponding figures were 9.1%, 8.8% and 8.5%, respectively. Thus, Pasadena's
percent decline in white enrollment over the past two years, 22.1%, was some-
what over twice the average for districts with comparable minority enrollment
percentages, while the rate of decline in white enrollment for the Inglewood dis-
trict. 29.8% over a two year period, was well over three times the computed
average loss rates for comparable districts which had not undertaken racial bal-
ance. This indicates that, at the very least, half the decline in white enrollment
over the past two years was attributable to court mandated programs of racial
balance within these districts.

Our final comparison is that of rates of white enrollment loss in the Inglewood
and Pasadena Unified School Districts prior and subsequent to the implementa-
tion of desegregation in the Fall of 1970. Table VI consists of racial censrs data
fur the Inglewood District from 1967-8 to 1971-2, data on the years 10(ei-8 and
1908-9 having been obtained directly from the Inglewood District. Th percent
deelines in white and Anglo-Caucasian enrollments relative to those of the preced-
ing years are given in the columns furthest to the right. Table VII provides the
corresponding data for Pasadena, obtained from Research Report 292 published
by the District.

From Table VI, it is easily seen that, while Inglewood's rate of white enroll-
ment logs for 1969-70, 7.5%, was not significantly greater than that for 1968-9,
.5.7%, a marked acceleration in rate of white enrollment loss occurred with the
implementation of racial balance in 1970-1. the loss rate of 14.9% being almost
double that of the preceding year's. In tl e second year of integration the rate of
loss nay still higher, 17 1%,, being well ewer twice the rate for the year prior to
desegregation.

Similarly, Table VII indicates that in 1969-70 Pasadena's rate of white enroll-
ment loss increased only slightly to 6.0%, relative to the preceding year's 4.9%
rate of loss. Coincident with the implementation of racial balance in 1970-1, the
rate of loss nearly doubled to 11.6%, and remained in the second year of the pro-
gram, at 11.7%, approximately twice what it had been in the year prior to de-
segregation. An identical pattern prevails for rates of decline in Anglo-Caucasian
enrollment. This increased slightly in the year prior to integrati'on to 6.0%,
from the 5.5% rate of Anglo - Caucasian enrollment loss of the precedi:c; year.
With racial balance in the Fall of 1970, the rate slightly more than doubled to
12.4%. and remained in the second year of the program, at 11.5%, almost twice
what it had been in the year prior to desegregation.

Thus. coincident with the implementation of court mandated integration in the
Inglewood and Pasadena Unified School Districts, rates of loss of white enroll-
ment approximately doubled. As was previously established, these accelerated
rates of white enrollment loss: were, for Pasadena and Inglewood, respectively,
over twice and three times; the average loss rates for districts with comparable
percentages of minority enrollment over the same period. We therefore conclude
that. at a conservative estimate. approximately half of the considerable decline in
white enrollment in these districts over the past two years; is directly attributable
to their programs of racial balance.
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TABLE IV.-PERCENT DECLINE IN WHITE ENROLLMENT FOR DISTRICTS WITH MINORITY
PERCENTAGE SIMILAR TO PASADENA'S (41 PERCENT), WITH ASSOCIATED AVERAGES

ENROLLMENT

Minonty

Percent
decline

M white
enrollment

White enrollment from October
enrollment, percentage 1969 to

District 1969-70 in 1969-70 October 1971

Alhambra (elementary and high school districts combined) 11, 665 34.2 10. 4
Baldwin Park Unified .... ---------------- -,,,,- -.- -- --- ,-_-_, --, .... .... , 8,473 35.4 6.0
Bassett Unified ......... ,_ ,_: .._ , .., _- - 4,655 4, 8 16.2
Duarte Unified : : : : :: : :-: : ,...,- : : :: 3,127 38.1 7.8
Los Angeles Unified_ - -,, : -,,,, -, : : : : -: .... . -.-, : . , , . 342,057 47.7 9.5..

Pomona Unified : : . :::, : : -.: : 14,806 35.3 10.3. .--
Castaic Union Elementary :-- .;:, , --

...:-,
- - 167 38.4 114.44

Nerve! Union Elementary........ ...... ..___ ...... .. ............ .. 621 40.2 85
Whittier City Elementary.....,,,,,....,,,-, .... -,,,..--, , .. 4, 070 36.2 14.9

I Percent increase.

Note: Average percent decline in white enrollment over all 9 districts, weigated according to district white enrollment
for 1969 70.9.6 percent. Weighted and unweighted average percent declines in white enrollment over 6 unified school
districts. 9.6 percent (weighted); 10 0 percent (unweighted).

TABLE V.-PERCENT DECLINE IN WHITE ENROLLMENT FOR DISTRICTS WITH MINORITY ENROLLMENT
PERCENTAGE SIMILAR TO INGLEWOOD'S (30 5 PERCENT), WITH ASSOCIATED AVERAGES

Minority

Percent
decline

in white
enrollment

White enrollment from October
enrollment, percent'pe 1369 to

District 1969 70 in 1969-70 October 1971

Alhambra (combined) 11, 665 34.2 10.4
Azusa Unified 9,540 27.0 7.1Baldwin Park Unified.. ..... ........................ . ....... , 8, 473 35.4 6.0
Pomona Unified -- - - . - .- - , .. . 14,8C6 35.3 10.3
El Monte Elementary. - - : :: -: 6.66, 33.1 9 2
Little Lake City Elementary..,.,- ... ... ,...., . -___-__:_:.,,. .. , .. - .... . 4,769 271 10.3
Rosemead Elementary , , - - ...- 2, 045 25.9 9.5
South Whittier Elementary - ... .......... -.: 3, 293 28 3 16.3
Wilson Elementary... -.- -,, -, - - --- .....

...

, .... ,,,, ...... , .. , .. 58 27.6 i8.6
El Monte Union High - - - - - - 4, 758 32 5 5.8

1 Percent increase.

Note: Average percent decline in white enrollment over all 10 districts, weighted according to district white enrollment
for 1969-70: 9A percent. Weighted and unweighted average percent declines in white enrolln-entover 4 unified school
districts: 8 8 percent (weighted), 8.5 percent (unweighted).
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Mr. MAaciiEscur. Thus, we find in Pasadena a near exact emulation
of other school districts who have previously implemented forced
busing plans. We totter on the brink of tipping into a predominantly
;black school district unless major changes are near immediately
effected in the forced busing plan. To add further fuel to the white-
flight conflagration, the school district already finds it. necessary to
redistrict attendance zones of certain schools in order to maintain
the illusive racial balance mandated by court order.

It is most specious to argue, as some have done before you, that the
problem of white flight can be cast aside because, unlike racial balance,
it does not have constitutional proportions. Indeed, I say to you that
unless the Congress or the courts are ready to pass laws that force
parents not to move from certain school districts, that force parents
not to put their children into private schools, that force parents to
move into certain school districts rather than others against their will,
then I say to you that forced racial balance will not possibly endure
by legal edict.

It, therefore, seems to me that past and current attempts to force
racial balance are in fact unenforceable and, therefore, not. viable solu-
tions to either true integration or achieving equal eduactional opport-
unity.

I would like, at this point, to state unequivocally that I would be
willing to cast aside the white-flight argument, indeed practically all
other arguments, if an objective case could be made that forced racial
balance will be a significant factor in bridging the untenable gap
that exists between the educational achievement of write children and
most minority children. In my judgment, however, such a case can no
longer be made.

Ln this respect, I disagree strongly with the statements made here
by Dr. Pettigrew this morning. Among recent authoritative works in
this area are "On Equality of Educational Opportunity," edited by
Frederick Mosteller and Daniel P. Moynihan, and "Education and
Inequality : A Preliminary Report to the Carnegie Corporation of
New York" (mimeo). The general tone of both works is exemplified by
the concluding paragraph of the latter, to wit :

We. therefore, conclude on n familiar note, Policy with respect to racial
integration should be made on the basis of moral. legal. and political con-
siderations. not on the basis of integration's alleged effect on the short term
careers of either white Or black students. Such effects are at best problematic,
certainly modest and possibly non-existent.

Note the disillusionment of Senator Walter Mondale in an address
before the American Educational Research Association in February
1971:

I had hoped to find research to support or to conclusively oppose my belief that
quality integrated education is the most promising approach. But I have found
very little conclusive evidence. For every study, statistical or theoretical, that
contains a proposed solution or recommendation, there is always another, equally
well documented, challenging the assumptions or conclusions of the first. No one
seeing to agree with anyone else's approach. But more distressing, no one seems
to know what worica. CEmbhasis added.]

Let us add to this the sorry history that there has yet to emerge a
single district in the country where forced school integration as op-
posed to natural integrationhas produced credible evidence that in-
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creased educational achievement among minority children can be cor-
related with the racial composition of the classroom.

Indeed, in districts such as Evanston, III,. Riverside, Calif.. and
Sacramento, Calif., where forced integration has been taking place for
3- to 5-year periods, the results have ranged from disappointing to dis-
mal, and expectations that integration commenced at kindergarten
would boost minority achievement levels simply have not materialized.

In Pasadena, the forced. racial balance plan has created paradoxes
which. in my opinion, are hurting rather than helping low achieving
minority students. For example. in my daughters fifth grade inte-
grated classroom of 30 pupils. the teacher has had to divide the stu-
dents into live reading ,4Troups. Reading abilities range from preprimer
to the ninth grade level. An extreme case. perhaps. but the unmanage-
ably wide range of learning abilities that now exist in a singl class
room is recognized as a fundamental educational problem deriving
from the forced integration plan. I ask who suffers most under such
conditions?

I row much attention will the underachiever receive? Will those per-
form' ng at substantially lower levels in fact be motivated to achieve at
higher levels because "body- mixing" with whites or will they with-
draw further into a world of "What's the use" because of the grossly
unfair and cruel juxtaposition of their capabilities into direct com-petition with those of more advantaged children.

Mr. HUNGATE. Mr. Marcheschi, what should we do when we havestudents in the same school district and in the same grade with read-
ing abilities varying from primer to ninth grade? now do we meetthat problem?

Mr. MARCHESCHI. I think the first thing we can do is not. to put these
children together in the same classroom. As I will recite a bit later,educators have unfortunately not provided the answers in this area,and it is a frustrating thing to have to come before you and say thereis no pat answer. But, based on my experience, and what I have readand investigated, we can conclude there are some things that areworking better than others.

Certainly, massive compensatory education is a partial answer andI think there are other clues that I would like to get into later.
Mr. Muc.vA. I would like to ask you, what are you using as a basis

now for citing results for Evanston's districts? All of the studies madein the E-anston system indicate there have been substantial plusses.
Mr. Mi,acirmscnt. I am talking about the gains in academic achieve-

ment. I have a study on the Evanston program.
Mr. Mum. What study was it? Is this a separate study ?
Mr. MARCHESCHI. It is an analysis of the study that is already in

existence.
Mr. Ninc.vA. That study shows the black children writing two gradelevels higher than before with no detriment to the white children.

There is currently a waiting list to get into what had been an all-black school. There are some gripes, but overall, if you test it, you willfind that most people consider it a reasonable success.
Mr. MARCHESCHI. In Pasadena now, no one makes the statement that

we have yet had enough experience to either say that the integrated
schools are either harming or hurting anybody.
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Our grade scores are down perceptively for the last 2 years but they
had been previously trending down. Therefore, no one can make the
statement they are solely because of integration.

Mr. MIKVA. That is all the more reason I want to separate Evanston
from Pasadena.

Mr. MARCHESCHI. Fine, but I would like to submit for the record
the analysis of the report to which you refer which talks about the fact
that whatever gains the Evanston children are showing cannot be
directly correlated with the fact that they are in an integrated set-
ting. The gains are perhaps due to other factors and resources which
have been poured into that school. I think that is the distinction that
has to be made.

Arr. MIKVA. Would you present the analysis?
Mr. MARCHESCHI. Yes.
Mr. HuNovrE. How much time would you need to submit it?
Mr. MARciiEsciii. I believe I have it at the office, and I will be back

in the office Monday, and will get it off to you right away.
Mr. H UNGATE. Then, you may submit it within 10 days.
(Subsequently the following material was supplied:)

AMERICAN TELECOMMUNICATIONS CORP.,
May 26, 1972.

Hon. EMANUEL CELLER,
Chairman, Committee on the Judiciary,
1Vauhingt on, D.C.

DEAR Ma. CELLER: In accordance with the request of Congressman Mikva dur-
ing my testimony before Subcommittee No. 5 on May 3, 1972, I am pleased to sub-
mit herewith for insertion into the record copies of analyses which have been
made on the Evanston, Riverside and Sacramento school integration programs.

As will be noted, the analyses support my claim that the results of such pro-
grams have "ranged from disappointing to dismal" and that racial balance in
and of itself cannot be considered a viable means to improve the educational
achievement of minority children.

With respect to the Evanston situation, which Mr. Mikva specifically ques-
tioned, the analysis shows that reported average achievement levels for both
white and Negro students since desegregation are, on the vast majority of tests,
slightly lower than they were at the outset. The analysis also raises questions as
to the accuracy of newspaper accounts that have purnorted to the contrary.

The opportunity to submit this additional material for the record is appre-
ciated, and please do not hesitate to let me know should you have any questions.

Sincerely,
H. MARCHESCHI

AN INDEPENDENT ASSESSMENT OF "INTEGRATION IN EVANSTON, 1967 -71: A LONGI-
TUDINAL EVALUATION" : A REPORT ON THE EDUCATIONAL CONSEQUENCES OF
DESEORATION IN DISTRICT 65 OF EVANSTON, ILL.

(By Harold Kurtz, Pasadena, Calif.; Copyright Harold Kurtz, 1972)

SUMMARY

A recent study of the first four years of integration in District 65 of Evanston.
Illinois, conducted by the Educational Testing Service, describes slight achieve-
ment gains for Negro students, coupled with the maintenance of achievement
levels for whites, in the District's elementary schools (grades k-5) since deseg-
regation. In the District's ir.ddle schools ( grades 6-8), already substantially
integrated prior to formal desegregation, there were noted slight but consistent
decrements in the achievement of Negro and white pupils.

The mate..als relating to Riverside and Sacramento, Calif., !school districh are re-
tained in the Committee files.
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A close examination of the data provided in the study confirms its findings con-
cerning achievement trends in the District's middle schools. Such data does not
support the study's findings of maintenance of achievement levels for whites and
slight acnievement increments for Negro students in the elementary schools.
Rather, reported average achievement levels for both white and Negro students
since desegregation are, on the vast majority of tests, slightly lower than theywere at the outset.

Press accounts of the study have focused primarily on its findings of slight
achievement gains for Negro students in the elementary schools. On the basis ofthe data presented in the study, these findings are erroneous.

"What happens when a top-quality, majority-white school system becomes
desegregated?" This question is posed in "Integration in Evanston, 1967-71 :' A
Longitudinal Evaluation", an assessment of the first four years of desegrega-
tion in the schools of District 65 of Evanston, Illinois, conducted jointly by theDistrict 65 Board of Education and the Educational Testing Service, with thefinancial assistance of the Rockefeller Foundation. Jayjia Hsia of the Evanston
Office of the Educational Testing Service (E.T.S.) is listed as the principalauthor.

District 65. consisting of 11,000 pupils attending 16 elementary schools (gradesK-5 and 4 middle schools (grades 6-8), commenced a program of proportionalracial balance in the Fall of 1967. Since the middle schools had been substan-tially integrated prior to this time, the impact of desegregation was experiencedprimarily at the elementary level, where a balanced distribution of pupils re-flecting a district-wide Negro enrollment percentage of approximately 22% was
achieved in virtually every classroom of every school (pp. 35, 19).It should be noted that the desegregation of District 65 schools was not aninvolun::try measure, undertaken with undue haste in an atmosphere of reluctance
and confusion. Rather, the period prior to desegregation was characterized bya developing commitment to full-s^ale racial balance and extensive preparationsfor its implementation, both within the school system and the community at
large. The community itself, in this instance, provided an advantageous settingfor a program of school integration that few others could match. A stable andaffluent suburb of Chicago with a population of 80,000, approximately 16% of
whom are Negroes, Evanston is an education-minded city which is home to onemajor university and four colleges. Its white population ranks considerably abovethe national average both in socio- economic status and educational attainment(P. 10). Although there are considerable disparities between its white and
Negro populations with respect to these factors, Evanston's Negro population
appears favored in comparison to the general Negro population, and even incomparison to U.S. residents as a whole (pp. 11, 12). Negro families are aslikely to be homeowners as other families, and their median income in 1959exceeded that of the U.S. population and was more than double that of thegeneral Negro population (p.,11). Achievement ranking of Negro kindergarten
and first grade pupils on the Caldwell Preschool Inventory, while low in relationto middle class norms, exceeded lower class norms by comfortable margins(p. 87).

The Negro enrollment percentage in District 65, about 22% at the commence-ment of desegregation, is sufficiently small to insure the majority-white characterof racially balanced schools in the District. The schools themselves are char-acterized by the E.T.S. study as "having enjoyed a national reputation forexcellence" (p. 11) ; per-pupil expenditures are in excess of $1000 per year(p. 11). The teachers of District 65 are, according to "national standards re-ported by Coleman et al. and NEA, . . well-qualified and experienced" (p. 5).Both teaching and administrative staffs, which are "completely integrated at anlevels," attended "a series of summer institutes" to prepare for desegregation(P. 5).
In summary, Evanston's District 65, in terms of both the character andquality of the schools and the degree of preparation for, and commitment to,desegregation, must be regarded as an integrationist showcase, precisely thattype of District about which both proponents anti opponents of integratiala areinclined to remark : "If it's going to work anywhere, it will work there."The principal focus of concern of the E.T.S. study is the impact of desegre-gation on academic achievement. To assess this, Evanston pupils were given a

80-449-:-72pt. 3--11
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variety of standardized tests from the E.T.S. repertoire. Kindergarten and
first grade students took the Caldwell Preschool Inventory, which gave evidence
of a considerable academic advantage for white students at the start of school-
ing (p. 37). Appropriate forms and subtests of the Cooperative Primary Tests
(CPT) were employed in grades 1, 2. and 3, while students in grades 4-8 were
administered appropriate forms and subtests of the STEP and SCAT series.
With the possible exception of the Caldwell Preschool Inventory, all tests were
administered in September, shortly after the start of the school year (pp. 28-9).

Precise, numerical test data reported in the study consisted primarily of group
mean raw scores in the case of the CPT, and group mean converted scores for the
STEP and SCAT series. Such data was provided for white and Negro cohorts
at the following grade levels in the years specified

Grade 1. CPT Listening : '67, '68, and '69 (Figure 17, 1). 70).
Grade 3. C1'7' Listening. Reading. Mathematics, Word Analysis, and Writing

Skills 1 & 2 : '67, '68 and '69 (Figures 18 and 19, pp. 71-2).
Grades 4 and S. SCAT Verbal. SCAT Quantitative, STEP Mathematics, Read-

ing, Listening, Writing, Science, and Social Studies : '67, '68, '69, and 970 (Figures
O. 21, 22. 23, 1)1). 73-80 )
Additionally, mean converted STEP Reading and Mathematics scores for white

and Negro cohorts were reported at the fifth grade level in 1967 and 1968, at the
sixth grade level in 1967, 1968, and 1969, and at the seventh grade level in 1967,
1968, 1969. and 1970 (Tables S and 9, pp. 49-50).

Both longitudinal and cross-sectional analyses of test data were employed to
assess the impact of desegregation on academic achievement. In the longitudinal
analysis, achievement growth rates over periods of 2 to 3 years, assessed both by
comparison of pre- and post-test means and the regression of post-test on pre-
test scores, were compared for small groups of Negro students who experienced
integration either by walking to their new schools, riding buses to their new
schools, remaining in formerly majority-Negro but now desegregated neighbor-
hood schools, or remaining in neighborhood schools which had been integrated
to begin with.

-This last group above was least affected by the desegregation program. yet ex-
hibited, especially for the girls among them, the highest rates of achievement
growth overall. An obvious explanation for this, that "naturally integrated"
Negroes are scholastically select and characterized by rates of scholastic growth
that those desegregated in programs of racial balance will generally not match,
is not offered in the E.T.S. study. It is, however, noted that Negro students who
experienced desegregation by riding buses to their new schools generally recorded
higher rates of scholastic growth than those transferred students who walked
to their new schools. Despite the fact that this finding is hypothesized to be a
consequence of socioeconomic differences between the two groups and not re-
garded as having any educational significance (pp. 3, 40, 44), it is nevertheless
singled out for mention in the brief abstract preceding the study, presumably to
assure readers "that traveling to new schools by bus had no adverse effects upon
the pupils." As A e shall subsequently show, newspaper accounts have consistently
reported this finding, while ignoring the determination that the highest rates of
growth went recorded by students who were integrated prior to disttictwide der
segregation and continued to attend their neighborhood schools.

The principal method of assessing effects of desegregation and integrated
schooling on academic achievement in District 65 was a series of cross-sectional
analyses, termed grade cohort comparisons. Here. mean achievent level.; for the
totality of white students and totality of Negro students on a variety of tests
administered at a particular grade level were recorded and compared over periods
of 1 to 3 years, encompassing 2 to 4 Fall testing periods, commencing with the
implementation of desegregation in September of 1967. Patterns of stability,
advance, or decline of test scores in particular areas were noted, and some
general assessments made concerning trends in the scholastic performance of
white and Negro elementary and middle school pupils since desegregation. Al-
though fluctuations in achievement levels could be attributed to differences in
cohorts at a particular grade level from one year to the next, "a consistent trend
among grade cohort score distributions could be interpreted as indication of
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significant changes due to environmental treatment effects which include, in thepresent case, integration". (pp. 31-2).
The E.T.S. study's principal findings concerning trends in scholastic perform-ance since district-wide desegregation, derived from the grade cohort coin-Parisons described above, may be siumnarized as follows. Alterations in achieve-ment levels were generally very slight, with opposite trends discernible formiddle schools and elementary schools. In the middle schools, already substan-tially integrated prior to 1997, spilt but consistent declines were noted in theachievement of Negro students in most areas, and in the perfornuince of whitestudents on the SCAT Quantitative and STEP Science tests. At the elementarylevel. the report claimed slight. advances in achievement for Negro students inmost areas, while the achievement of white students remained constant, withthe exception of a slight improvement to mathematics.
The following quotations are illustrative of the findings noted above. Thus, withregard to the pattern of decline in the middle schools, it is stated, within anintroductory section summarizing findings related to "post-integration academicperformance" (pp. 2-4) o "Very small decrements in SCAT Quantitative and

STEP Science mean scores were noted among grade 7 and 8 IvInte pupils. There
was a steady decrement in SCAT and STEP scores of grade 7 and 8 black pupilsin several subject areas." (p. 4) The analysis of -Grade 8 Cohorts" on page 39commences: "Figures 22 and 23 display data summaries for black and whitepupils in the middle schools in eight subtexts. There appears to be a slight butconsistent deterioration in test performance of black pupils in most subject areas.For white pupils, there was consistent lowering of SCAT Quantitative andSTEP Science scores over the course of fouryears."

Statements indicative of a pattern of advance. in Negro achievement andstability in white achievement at the elementary level appear first in that por-tion of the introductory section entitled "Post-integration academic performance"(pp. 2-4). Thus:. "While there were small fluctuations from year to year, whitepupils' performance remained essentially the same, while black pupils Madeslight gains in most subject areas." (P. 3)
In a later section entitled. "Interpretation of Academic Test Data". the reportstates: "In grades 1,3. and 4, which were subject to close scrutiny, black pupils

appeared to have made some small gains, while white pupils remained essentiallythe same. except for improvement in mathematics". (p. 3) In a brief summary
section which concludes that portion of the text of the E.T.S. study dealing with
scholastic achievement. it is noted:. "After desegregating all elementary schools,white pupils' performance in standardized achievement tests remained constant.Black pupils have made slightly greater gains in most subject arem". (p. 47)On the basis of data on grade cohorts provided in the E.T.S. study itself. wesubstantially concur with findings of slight but consistent deterioration in testperformance for white and Negro pupils in the District's middle schools. Thesefindings have been generally ignored in the newspaper ace ounts we have seen,which have instead focused attention on what the report alleges to be slight
gains in achievement for Negroes, coupled with the maintenance of test scoresfor whites. at the (*menhir) level.

We take issue with the aforementioned characterization of post-integrationscholastic performance at the elementary level. and shall linseed to demonstratethat there appears to be. with few e,:eeptions. a general pattern of fractional toslight decline in the reported test scores of white and Negro elementary school
Pupils since desegregation. To this end, we employ 19(17 grade cohort test data,obtained at the start of desegregation, as a baseline for comparisons with gradecohort data obtained in succeeding years, noting the number of instances inwhich tests scores obtained at particular grade levels in s given )ear were ad-vanced, depressed, or unchanged relative to the co, responding baseline data.Charts I & II contain all the relevant grade cohort data appearing in the E.T.S.study, and may be employed to verify our findings. Tables S and 9 and Figures17-13 of the E.T.S. study. included for purposes of reference and corroboration,are the sources of the data appearing in Charts I & II. The CPT scores reportedare raw scores. while those reported for the STEP and SCAT tests are scalescores, referred to in the E.T.S. study as converted scores.
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CHART I.-MEAN TEST SCORES FOR NEGRO GRADE COHORTS

1967 1968 1969

Grade 1-Cooperative primary test (CPT) of listening 21.3 21.3 22.1

1967 1968 1969

Grade 3-CPT tests of:
28.5 29.9 29.0

Word analysis .. : : : 39.2 41.0 38.8
Reading 22.6 232 22.1
Writing skills 1 - : : 13.2 135 12.6..

25.8 26.9 27.0
Writing skills 2 ------- .<. ... .. . 17.0 3.8.1 16.4

1967 1968 1969 1970

Grades 4 and 8:
;

SCAT verbal:
4 .. 233.9 231 h 233.5 2334
8 . 258.8 258.0 256.5 255.6

STEP mathematics:
2' 1.8 234.4 234.0 233.8

8.. .. -..........,..,: , -.---.- Ta I I 253.9 253.0 252.9
SCAT quantitative:

4 240.6... . . 241.6 241.1 242.6.....
3 . .. 264.5 263.1 2617 260.9

STEP reading:
23C. 5 2356 235.4 235.4
264.0 262.3 260.7 260.8

STEP listening: i248.5 249. 9 247.8 249.0
271.8 271.4 268.6 269.2

STEP writing:
235.1 235. 1 234.4 234. 1
261.9 459.2 257.9 258. 3 *.

STEP science:
.. ., .... .., 236.7

8 . 257.9
235.7 234.8
257.3 257.0

234.6
254.7 li

STEP social studies:
235.0 233.9 233.6 233.9
255.4 254.6 252.8 253.2

Grades 5, 6, and 7:
STEP rending:

242.0
250.3

242.5
249.3 249. 1

7 259.2 256.8 252.8 254.5
STEP mathematics:

237.7 238.6
243.0 MO. 5 240.6 ......
250.6 250.5 248.3 248.6

CHART 11.-MEAN TEST SCORES FOR WHITE GRADE COHORTS

1967 1966 1969

Grade 1-Cooperative primary test (CPT) of listening 28.8 29.5 29.4

1967 1968 1969

Grade 3-CPT tests of:
Listening - ..... 36.9 37.4 36.8

51.2 51.5 50.4
34. 4 34. 2 33.2

riting skills 1 : 17.6 17.4 17.0_ _

36.5 36.5 37.2
Writing skills 2 , 24.4 24.1 23.3
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1967 1968 1969 1970

Grades 4 and 8:
SCAT verbal:

246.0 246.5 245.3 246.38. 277.2 276.6 275.9 276.8SCAT quantitative:
249.1 248.2 247.8 249.2
282. 8 281.7 279.6 278.5STEP mallierniticii:
244.7 244.6 243.7 243.68 - - - - - - - 271.8 271. 7 270.6 270.5STEP reading:

4. .......... .. . 252.8 251.9 251. 252.5.
286.2 286.5 285. 5 286.3STEP listening:
265.6 265, 2 265.0 264.9- ........... ............ 289.9 290.8 289.5 289. 7STEP writing:
249.2 248.9 247.7 247.78... ........ .. . ..

STEP science:
. : : 282. 3 282. 3 281.6 282. 2

252.7 252.0 250.8 249.68..-
= .............. ............. 275.0 274.9 274.4 273.5STEP social studies:

246.1 245.2 244.2 244.3
274.3 273.9 273.2 274.0Grades 5, 6, and 7:

STEP reading:
262.0 .9260.
270. 4 271 2 270.47- ... . - .................. .. ....................... 28;..7 278.6 277.3 277.8STEP Mathematics:
2e3.0 252.4
259.0 257.1 257.2
266.7 265.9 265.0 263.9

Comparing the 1968 Negro grade cohort data at the elementary school level
(grades 1-5) with the corresponding data for the baseline year of 1967, one notes
that reported mean scores were unchanged on the one test given at the first grade
level ; advanced in 6 instances at the third grade level ; advanced in 3 instances,
depressed iu 8 instances, and -unchanged in 2 instances at the fourth grade level ;
and advanced in 2 instances at the fifth grade level. Thus, in the elementary
schools in 1968, the average scores of Negro students may be seen to have in-
creased on 11 subtests, declined on 3 subtests, and remained unchanged on 3
subtests relative, to the preceding year's scores, establishing a pattern of gain
for Negro elementary school pupils after one year of desegregation.

In the middle schools, mean scores for 1968 Negro cohorts, when compared
to 1967 scores, declined in 2 instances at the 6th grade level ; declined in 2 in-
stances at the 7th grade level ; and declined in 8 instances at the 8th grade level.With scores depressed in all 12 cases reported, an undeviating pattern of decline
in the scholastic performance of Negro middle school pupils after one year of
desegregation was manifested.

Viewing the available 1968 Negro grade cohort data over all grade levels, 1-8.
one finds mean scores to have advanced in 11 cases, declined in 15 cases, andremained unchanged in 3 cases, relative to the scores of the baseline year 1967.
Thus, for District 85 as a whole, one could not speak of either an advance or de-
cline in Negro achievement after one year of desegregation.

Comparing the 1968 white grade cohort data at the elementary school level withthe corresponding data for 1967, one notes that reported mean scores rose on the
one test given in first grade ; rose in 2 instances, declined in 3 instances, and re-mained unchanged in 1 istance at the 3rd grade level ; rose in 1 instance and
declined in 7 instances at the 4th grade level ; and declined in 2 instances at the
5th grade level. Thus, in the elementary schools in 1968, the average scores ofwhite students may be seen to have increased in 4 instances, declined in 12 in-stances, and remained unchanged in 1 instance relative to the preceding year's
scores, establishing a pattern of decline for white elementary school pupils afterone year of desegregation.
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In the middle schools, mean scores for 1968 white grade cohorts, when com-
pared to 1967 scores, rose in 1 instance and declined in 1 instance at the 6th grade
level ; declined in 2 instances at the 7th grade level ; and advanced in 2 instances
declined in 5 instances, and remained unchanged in 1 instance at the 8th grade
level. With scores advanced on 3 subtests, depressed on 8 subtests, and unchanged
on 1 subtest, a pattern of decline was evident for white middle school students
after one year of desegregation.

Viewing the available 1968 white grade cohort data over all grade levels, 1-8,
one finds mean scores to have advanced on 7 subtests, declined on 20 subtests,
and remained unchanged on 2 subtests. Thus, for District 65 as a whole, a pat-
tern of decline in the scholastic performance of white students was evident after
one year of desegregation.

Comparing the 1969 Negro grade cohort data at the elementary school level
with the corresponding data for the baseline year of 1967. one notes that reported
mean scores advanced on the one test given at the first grade level : advanced
in 2 instances and declined in 4 instances at the 3rd grade level : and advanced
in 2 instances and declined in 6 instances at the 4th grade level. Thus, according
to the data provided by the E.T.S. study for Negro scholastic performance at the
elementary school level in 1969. the average scores of Negro students may be
seen to have increased on 5 subtests and declined on 10 subtests relative to the
baseline year of 1967, establishing a pattern of achievement decline for Negro
elementary school pupils after two years of desegregation.

In the middle schools, mean scores for 1969 Negro grade cohorts, when com-
pared to 1967 scores, declined in 2 instances at the 6th grade level: declined in
2 instances at the 7th grade level: and declined In 8 instances at the 8th grade
level. With scores depressed in all 12 cases reported. an underlying pattern of
decline in the scholastic performance of Negro middle school pupils after two
years of desegregation was manifested.

Viewing the 1969 Negro grade cohort data over all grade levels for which such
data was available, one finds mean scores to have advanced on 5 subtests and
declined on 22 subtests relative to the baseline year of 1967, establishing a pat-
tern of decline in the scholastic performance of Negro students in District 65
after two years of desegregation.

Comparing the 1969 white grade cohort data at the elementary school level
with the corresponding data for the baseline year of 1:47, one notes that re-
ported mean scores advanced on the one test given at the first grade level ; ad-
vanced in 1 instance and declined in 5 instances at the 3rd grade level ; and
declined in 8 instances at the 4th grade level. Thus, according to the data pro-
ided by the E.T.S. study for white scholastic performance at the elementary
school level in 1969, the average scores of white students may be seen to have
advanced on 2 subtests and declined on 13 subtests relative to the baseline year
of 1967. estahlishing a pattern of decline in scholastic performance for Waite ele-
mentary school pupils after two years of desegregation.

In the middle schools, mean scores for 1969 white grade cohorts, when com-
pared to 1967 scores, declined in 1 instance and remained unchanged in 1 in-
stance at the 6th grade level: declined in 2 instances at the 7th grade level ; and
declined in 8 instances at the Rth grade level. With scores depressed on 11 sub-
tests and unchanged on one relative to the baseline year of 1967. there was
established a pattern of decline in the achievement of white middle school pupils
after two years of desegregation.

Viewing the 1969 white grade cohort data over all grade levels for which such
data was availahle, one finds mean scores to have advanced on 2 subtests, de-
clined on 24. and remained unchanged on one relative to the baseline year of
1967. establishing a pattern of decline in the achievement of white students after
00 years of desegregation.

The E.T.S. study provided 1970 grade cohort data at grades 4,7. and R. Com-
paring the 1970 Negro grade cohort data available with the eorresnonding data
for 1967. one notes that mean scores advanced in 2 instances, declined in 5 in-
stances and remained unchanged in 1 instance at the 4th grade level : declined in
2 instances at the 7th grade level ; and declined in R instances at the Rth grade
level. Overall, reported Negro scores for 1970. relative to those for 1967. were
advanced on 2 snbtests, depressed on 15, and unchanged on one. indicative of a
pattern of decline in the achievement of Negro students in District 65 after 3
years el desegregation.

Comparing the 1970 white grade cohort data available with the correspond-
ing data for 1967, one notes that mean scores advanced in 2 instances and de-
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dined in 6 at the 4th grade level ; declined in 2 instances at the 7th grade level;
and advanced in 1 instance and declined in 7 instances at the 8th grade level.
Overall, reported white scores for 1970, relative to those for 1967, were advanced
on 3 subtests and depressed on 13, indicative of a pattern of decline in the
achievement of white students in District 65 after 3 years of desegregation.

It should be noted that 1970 fourth grade cohorts consisted of students who
were first graders at the commencement of desegregation and thus schooled
entirely in integrated settings. Their reported achievement levels do not support
the proposition that desegregation will boast minority achievement if under-
taken at the start of schooling. Compared to the fourth graders of 1967, whose
education up to this time had been conducted in racially imbalanced schools,
mean scores for fourth grade Negro cohorts in 1970 were advanced in 2 instances,
depressed in 5, and unchanged in 1. Mean scores for fourth grade white cohorts
in 1970, relative to those of 1967, had advanced in 2 instances and declined in
6 instances.

On the basis of the preceding analyses of the grade cohort data provided in
the E.T.S. study, it is apparent that, with the exception of Negro elementary
school pupils after the first year of integration, average achievement levels since
desegregation have been, on the vast majority of tests, lower for white and
Negro students in both the elementary and middle schools of District 65 than
they were at the outset. Statements in the E.T.S. study asserting stability of
white achievement levels and slight advances in Negro achievement levels in
most. subject areas in District 65 elementary schools since desegregation, such
as those cited on pages 8 and 9 of this paper, are not simply unsupported by the
data presented in the study itself, but actually run counter to it.

As a postscript to what has thus far been an assessment of post-integration
academic achievement, it should be noted that, according to passages of summary
on pages 4 and 110 of the E.T.S. study, Negro students transferred from segre-
gated to majority-white schools exhibited a decline in academic self concept. The
only other changes in attitude-related indices which are reported here involved
teacher perceptions : "there were," after desegregation, "more psychological re-
ferrals for black boys. and more written comments of mixed nature instead of
favorable ones for black girls. (pp. 4, 110)

We have attached three press accounts of the E.T.S. study and its findings.
That of the "Chicago Tribune" emphasizes the slightness of the gains recorded
at the elementary level and is the only one to note declines in white achieve-
ment in the middle schools, while citing the E.T.S. study as maintaining that the
integration program has had, overall, no effect on whites. The account in the
"New York Times." while headlined to indicate that Negroes have made gains,
reveals that the gains made were slight and that racial achievement disparities
remained. It contains a reference to gains in reading for 3rd grade Negro stu-
dents which is erroneous, being contrary to the data presented in the E.T.S.
study. In terms of its general tone, it appears to portray the consequences of de-
segregation in Evanston more positively than does the article appearing in the
"Chicago Tribune." The account appearing in the "San Francisco Sunday Ex-
aminer and Chronicle" is far more positive about the consequences of desegrega-
tion than either of the others. The only negative connotation is mention of the
persistence of a wide achievement gap. The basis for such statements as "white
3rd graders scored 50.2 percent higher than blacks in reading", and "both white
and black students' scores rose but the black pupils' scores rose more than the
white pupils' scores, narrowing the gap." is not known to us.

All three press accounts portray a pattern of advance. however slight. in Negro
achievement levels. coupled with the maintenance of achievement levels for white
students, in District 65 elementary schools since desegregation. In each instance,
reputed gains at the 3rd grade level in one or two tests are cited as indicative of
a general pattern. The citations made by the "New York Times" and "San Fran-
cisco Sunday Examiner and Chronicle" are contrary to the data presented in
E.T.S. study., All three articles reported that Negroes who were bused to their
new schools achieved at greater rates than those who transferred by walking, a
finding of dubious educational significance, while none reported the finding that
the highest rates of growth were recorded by Negro students who were integrated
prior to district-wide desegregation and continued to attend their neighborhood
schools.

Mr. Alma.' I ESC! I r. Thank you. Let me cite another paradox. Prior to
implementation of forced busing, ESEA-title I compensatory educa-
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tion funds. although limited, were at least concentrated in Pasadena
schools attended by the large majority of children qualifying for such,
help. Now, children who would otherwise qualify are literally dis-
tributed all over the school system and they cannot all be reached.

The district is now considering the need to eliminate all ESEA-
title I funding from fourth to sixth grades for the comingyear in order
to reach a greater portion of eligible children at the K-3 level.

In considering the course of future action, the Congress cannot
ignore the strong and articulate black voices being raised against
forced busing, as most recently exemplified by the sharply worded
antibusing resolutions which came from the recent Gary, Ind., black
political convention.

As previously mentioned, I bring with me today, statements from
two black leaders of the Pasadena community which I submit for the
record as exhibit C and exhibit D. The first is from Lawnie H. Taylor,
president of Parents in Support of Concerned Students of the Pasa-
dena Unified School District, an all black group that recently received
a Government grant to establish a special education program for black
children outside the public school system to foster black culturd aware-
ness and self-pride. Mr. Taylor is also president of the Pasadena Eagle,
the community's only black newspaper.

Mr. HUNGATE. Without objection, exhibits C and D will be accepted.
(Exhibits C and D follow :)

EXHIBIT C

PARENTS IN SUPPORT OF CONCERNED STUDENTS
OF THE PASADENA UNIFIED SCHOOL DISTRICT,

Pasadena, Calif April 18, 1972.
U.S. HOUSE OF REPRESENTATIVES,
Judiciary Committee, Rayburn House Office Building, Washington, D.C.

GENTLEMEN : Recently, a CBS nationally telecast documentary on bussing in-
terviewed parents and public school officials in Richmond, Virginia and twonorthern cities, one of which was Pasadena, California. As you know, since Sep-
tember 1970 Pasadena has operated with a desegregation plan designed to comply
with a court order which forbids in any school that a student population of any
single minority group shall constitute the majority. This means that the only
ethnic group which is permitted to exist as a majority in Pasadena schools is that
comprised of White children.

Pasadena has probably become the foremost example of bussing-to-achieve-racial-balance as the means toward equal educational opportunity for all chil-
dren. Some insight into the success of this program was the purpose of the CBS
documentary. However, although in Pasadena, CBS aired both pro-bussing and
and-bussing sentiments, the only views revealed from the Black community were
those of bussing advocates. It should be noted that during the taping of the CBStelecast others in the Black community, who are critically opposed to the concept
that Black children will obtain an equal opportunity by racial balancing. werealso interviewed. I am one of those with whom the CBS commentator and crew
spent an hour of set up and filming time. Not one word of my comments was used
in the finished documentary. At leastone other of anti-bussing sentiment and also
a spokesman of Pasadena's Black community had the same experience.

Now, my purpose for recounting the CBS episode is not meant as a criticism
of CBS alone but rather of a general attitude in this country which seems toassume that Black parents are in concerted support of ethnic balancing such
as being practiced in Pasadena. Oddly enough, the opinions of Whites are
sought more frequently than those of Blacks although the whole idea was con-
cerned with the educational opportunity of Black and other minority group
children. It was no surprise to me that the recent convention in Gary, Indiana
expressed a sharply-worded anti-busing opinion. Blacks of various political
persuasions and socio-economic groupings are showing increasing disfavor with
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ethnic balancing as the only approach to eradicating the disparity betweenthe education of the average Black child and the average White child, a positionsome of us have held for some time.
Let me make this quite clear, we are opposed to the segregated school and

everything it represents at least as it is practiced in the North. I make thisdistinction to allow for a few good schools in the South even though they havebeen segregated. On the other hand we support the concept of the predominately
Black community school. There is a vast difference between a Black school
resulting from segregation practices and a Black School by design. I shall returnto this subject shortly.

For the moment allow me to discuss some background material. I wish torefer you to a description of an alternative community school concept designed
for Black students and called the Black Cultural Center of Pasadena which I waspleased to have introduced into the HEARINGS before the SELECT COMMIT-
TEE ON EQUAL EDUCATIONAL OPPORTUNITY of the UNITED STATES
SENATE. 91st Congress, 2nd session on Equal Educational Opportunity. Part 6
Racial Imbalance in Urban Schools, Washington, D.C., Septemher 15 and 22, 1970
(pages 3191-320J) Three of the five-member Pasadena school board have statedtheir support of this concept at a public meeting on November 23, 1971. Letters
in support of request for :finds to assist the development of the Black Cultural
Center concept have been issued from the office of the City Manager.

Included in the document is a projection of ethnic enrollment in Pasadenawhich predicts a majority of minority group students by September 1972 as
a conservative estimate of the effect of the busing plan. It has happened, as ofMarch 7, 1972 the Los Angeles Times reported the cross-over to 50.3% minorityin Pasadena schools.

Throughout the document an emphasis on the poor quality of education in
Pasadena schools is deseribed. This was later verified in an evaluation report
of the Pasadena schools E.s.E.A., Title I program for low-achieving target area(minority) children dated July, 1971. The report was compiled from the data by
a team of impartial members of the staff of Occidental College (Los Angeles)who stunniarized the results :

"Therefore, it is questionable whether there is any clear evidence that the
compensatory education program, per se, was consistently superior to the stand-ard programs utilized by the Pasadena School District."

That was July 1971 at the conclusion of the first year of busing to achieve
racial balance. Now, on March 15. 1972 near the conclusion of the second year
of busing. the Los Angeles Times reported that Pasadena pupils tested- below
U.S. and State academic levels.

As a further note on the quality level of education in Pasadena's public schools.
I would like to relate a personal experience: My daughter Is seven years old.
Since 21/2 years of age, she had attended a private school. In May 1971, she was
given a Stanford Achievement Test on which she scored 3.6 in reading compre-hension and 4.5 in mathematical computation. That means 3rd grade. 6th month
and 4th grade, 5th month, respectively. She entered public school in September
1971. at a third grade level. After four months, I decided to have her tested again
at a heal private school. Her Stanford Achievement scores were then 3.9 reading
comprehension, 2.4 mathematical computation, a gain of only 3 months in the
former and a loss of 2 years in the latter ! Incidentally. my (laughter attends the
very same elementary school that CBS used in its documentary as an example
of the Pasadena Plan at work !

Busing. together with the present day theme of human dignity and confirma-
tion of one's ethnic identity, in addition to administrators. teachers, and curric-
ulums which have yet to respond to the modern day trends in social develop-ment all add up to one inevitable result. . . . Polarization, with its varying
degrees of conflict, dissention, dissatisfaction, fear, and hate. This was predictedfor Pasadena by the aforementioned document as well as my earlier statement
which appeared in the March 9, 1970 issue of Time Magazine, mouths before
busing began in Pasadena. The fact is, polarization is now a growing threat on
Pasadena's secondary school campuses after nearly two years of busing as polar-
ization has become a serious condition on Berkeley's secondary school campuses
after nearly four years of busing.

With that background information, I wish to return to the subject which Ideferred.
It is absolutely false to assume that a school which offers an educational op-

portunity for White children must automatically offer an equal opportunity for
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Black children. lifts erroneous premise is a fundamental cause of the frustrated
Nib', es to achieve equal opportunity for all in our public schools today. Even
more, it is tragic because there is a solution and, in principle, the solutiou is
rather simple to understand. That is. it is simple whenever we are willing to
come to grips with the realities of life and broaden our scope and perspective.

First. we must understand what we mean when we say 'integration' and to ac-
complish this we must with a kind of abandon release ourselves from our pre-
conceived notions. Too many intellectuals and civil rights people have advocated
assimilation in the name of integration. Many of us Blacks in this country (and
the number is increasing rapidly) are really opposing assimilation as being
detrimental as segregation to Black people. And, I might add. assimilation is
detrimental to this nation because :t inevitably breeds polarization. But, we do
not oppose integration when a peer relationship is meant. However. peer rela-
tionship develops out of self-determination, self-help attitudes firmly grounded
in grog) cultural identity. So, the following conditions is what I mean by broad-
ening our scope and perspective :

I. Self- determinationpeer relationintegration
II. Assimilationpolarization
III. Discriminationsegregation
For the most part we are in condition III. We think we are striving for condi-

tion I when actually we are moving head-long towards condition H.
It is just that simple. Nov, with this set of definitions let us take a fresh

look at our children and their education. Consider the following :
Too common is the belief that educational achievement is synonymous with

skills achievement. i.e.. reading. writing, mathematics, etc. It has been usually
assumed that if a Black child learns to read, write, and cipher with the same
degree of accomplishment as his White classmate. then the Black child has heen
afforded an equal educational opportunity. Notwithstanding the conditionality
of the statement. it is also a fallacy. Au equal educational opportunity must
consist of the same two major educational components that is generally avail-
able to every White child, namely, (1) academic (skills) achievement and. (2)
cultural development. Culture is a way of doing. and looking at things peculiar
to a particular people. Without a (liture there is no system of values and with-
out a value system there is no identity. group character, self-pride and self-
actualization, in short. there is none of the foundation and guide-lines from
which motivation springs. For the Anglo child these ingredients have always
been structured into the public schools, i.e.. our schools are 'Anglo -ork-nted'. For
the Black child who has no alternative but to attend Anglo-oriented schools,
his opportunity for cultural development is essentially nil and he can he ex-
pectrd to grow up primarily as a non-achiever. Even when he succeeds in skills
achievement, it is generally without the inner drive and confidence as an adult to
strive to the same heights of accomplishment as his Wilitc. counterpart.

The failure of our schools to provide minority group children with the essen-
tials of cultural development is the reason why various ethnic and religious
group; seek to provide their own education environment. Hence we have ac-
cepted for a long time in this nation tile important role of cultural schools, paro-
chial schools. etc.

Strangely, however, the people of this nation. including Blacks themselves,
have been systematically conditioned to ignore any aspect of cultural integrity
as it might apply to Black America. It has been tacitly assumed that African
heritage has been lost to the Black American and that he would eventually assim-
ilate into the culture of White Amerioa. I can assure you that it is false to
assume that our African heritage is lost because it is not and it is foolhardy
to strive for asginniation when integration is our goal. But foolhardy the schools
are because they attempt to fit all children into the framework of the lifestyle
or Anglo culture of the White child.

Now. the solution should be obvious to anyone and it is simple
Our school systems must include alternative academie institutions designed

to uniquely and particularly relate to the Black student and his community, for
example. such as described by the Black Cultural Center of Pasadena concept.
These academic alternatives would operate as part of the local educational
agency. with participation primarily by Black students who choose to attend,
either full-time or moving freely between the institution and other schools of the
system as the needs require. Further, these alternative Black community schools,
by whatever names they might be called, will have the potential of reaching
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beyond the student to the Black community which they would serve as a cultural
symbol, helping to provide standards of responsibility, discipline, and achieve-ment.

Finally, you will note that my comments have primarily dealt with educa-
tional opportunity and integration and what these really mean. Within this
context, what about quality education? I leave with you the following addendum
to our enlightened set of definitions:

Equal cultural /academic opportunity for allquality education for all.Thank you.
Very truly yours.

LAWNIE H. TAYLOR, President.
EXHIBIT D

INTEGRATION AS A 'MATTER OF PRIORITYECONOMICS, BUSING AND ETHNIC
BALANCING

The issue of integration, bussing and ethnic balancing have been much dis-cussed in the recent past. In many instances, this has been appropriate and
timely. At this time, however, I feel that we must change our feet from the road
of social action to the higher roads of finance and economic development.

I agree with the "Country Preacher," Jesse Jackson. Thedays of Civil Rights
are not dead, but we have to learn a new language. Gone is the language of
integrating lunch counters and integrating schools. and demonstrations. Here
today, is the language of profit and loss, working capital ratios, debt leveraging,and balance sheets. This is the language of business this is the language ofAmerica.

Let me first make one thing abundantly clear, bussing is not really objection-
able. I would be willing for my children to go to the moon, if it was necessary
for them to receive a quality education.

I am simply not convinced that ethnic balancing is the answer for quality
education. I do not want to get hung up on the integration issue. Integration is
not the issue. I have no argument with integration. it is something that will
ultiardely come. It will come through the free exercise of choice by people who
desire to Integrate their lives and efforts with others who desire the same
Integration, however, ranks very low in my order of priority.

To me, integration is intended as a means towards and end, it is not an end in
and of itself. It has been felt that by assimilating Blacks into the majority
society, Blacks would be able to enjoy the benefits of the majority society. Thus,
we would gain the quality education that we need and through education wewould be free.

But. somewhere along the way, this myth was blown apart. Somewhere alongthe way, the real goal got last. integration itself became the goal. With that,
integration really became synonymous with assimilation. Blacks were expected
to become as non-Black as possible. We were expected to push for entrance into
white schafs, white neighborhoods, white chnrches, white businesses, etc. Those
who probe:I for the development of Black schools. Black churches and Blackbusinesses, were looked upon as separatists, or racists or worst.

Let us then begin to look at the real issues. What are we Blacks really seeking?So, as not to get tagged with the label of "speaking for all Blacks", let me
qualify my statements to say that I can speaking for some of us Blacks. It is up toyou who deal in those kinds of things to determine how ninny. For anotherthing. has become abundantly clear. Just as integration is not the real goal, mere
numbers is not the real measuring stick. What we need is quality rather than
quantity. We need people who understand what it is all about and who are willingto pay the price to see that the job is done.

That job, as I see it. is to increase the capability of our people, to trke advan-
tage of the tremendous opportunities that we now have. We must create places for
our Black youngsters to go hi this economically oriented society. To do this, we
ought to use the best vehicles that u c have available tons.

When we look at Business statistics, our mission is obviously very formidable.
Recent Department of Commerce statistics indicate that Blacks own only 4% of
the businesses of this conntry. The gross sale of these Black owned businessesis even worsesomewhere around 1%.

This is an abominable situation when we realize that with 0) billion, Black
Americans stand out as one of the groups with the highest disposable incomes in
the Western Hemisphere. It cannot be overemphasized that Blacks in America
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now have a total disposable income that is about two-thirds the Gross National
Product (GNP) of Italy, and larger than the GNP of many African and
Lain American countries combined.

With this significant disposable income, then why do Blacks not control
a greater portion of economic America? The explanation is simple. The Black
community is subjected to a sentripetal force rather than a centrifugal force.
That is to say that as to the Black communities the money is being thrown off and
out, and is not being kept in. We need to develop a centrifugal force which
would direct the money inward where it can spin around within the community
rather than going out.

We need to create financial empires and viable financial institutions within
the Black Community. We need to patronize our Black Businesses, make them
healthy and enable them to grow. This will maximize assistances to the masses
in the Black Community.

Let us use the Black retailer as an example. If he received just 25% of the
Black retail dollar, he could bay in bulk and merchandise competitively. This
would result in lower prices to Bled: consumers. In addition he could hire addi-
tional people. And, since he generally einigoys all or mostly all Blacks on his
staff, this would mean more jobs and Blacks with higher rates of pay., This in
turn would mean more money to be redirected hack into the Black community.

With a greater detaand for goods and services by the Black retailers. there
would be a greater amount of business for producers of these goods and services.
There would thus be leverage for more Blacks to enter the manufacturing field.
I could go on and on, but by now you should have the picture clearly in your
mind.

It seems to me then, that the best vehicles we have at hand for economic
advancement of Black people are Black schools. Black churches, and Black
businesses. As you may notice. integration is aowhere mentioned in my scheme
of thingf:: neither is separatism. I am merely looking at things the way they
are. and trying to picture them as I would like them to be. in a relative order
of priority.

My first desire for me. and for my people. is economic independeaee. With this
economic independence, I believe I awl '1.ther Blacks will gain that freedom
of choice that we desire. This is the essence of self determination.

I am not preaching separation, I am looking at the actual state of things.
I am looking at the tendency of myself and of most Blacks with whom I have
a great degree of association. We are in the greatest instances married to
Black spouses, attend Black churches, live in the Black community, for most
instances, work for or own businesses which are basically Black supported.

In some instances, we may be forced into these situations. That I do not think
is right. However. in most instances. I feel that given a freedom of choice. our
tendency would still be to associate Black. But. we would also intesrate. That is.
we would maintain our own distinctive ethnics and cultural differences and
relate to people of other ethnic and cultural groups as peers.

Integration, not assimilation, that is my message. Economic independence,
that is my goal.

HENRY T. WILFONG, (Theirman,

Mr. MARCITESCITT. I particularly invite the attention of the com-
mittee, to Mr. Taylor's eloquent, recital of what he considers to be the
needs of black-students as a "black" sees these needs. He also focuses
directly on what. is perhaps the basic fallacy of the forced integregation
argument; that. is. that a school which offers an educational opportu-
nity for white children thereby automatically offers an equal educa-
tional opportunity for blacks.

The other statement I bring with me is from Henry T. Wilfong.
chairman of the Afro-American Leadership Council of Pasadena. I
also invite the attention of the committee to Mr. Wilfone's moving
recital of what, he considers to be the relationship of forced busing
ana racial balance to true integration.

I also report to the committee the results of a most significant poll
conducted last, month in the Los Anples, Calif., School District, whic'a
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provides revealing insight into the wishes of certain minority parents
on the subject of forced busing. In short, certain schools in predomi-
nantly minority areas of Los Angeles suffered extensive damage in lastyear's earthquake.

As a result, some of their buildings have been declared unsafe with
resulting overcrowding in the remaining buildings. Since t' :ere are
open classrooms in predominantly white schools in other areas of the
city. the school board became subject to intensive pressure to involun-
tarily bus children from the earthquake-damaged minority schools
to the predominantly white schools with open classrooms. Those pro-
posing such a move hoped to achieve a measure of forced integration
as well as solving the problem of overcrowding that would otherwiseoccur.

Rather than mandate such a forced busing program. the Los Angeles
School Board decided to poll affected parents. The question was posedas follows:

POMPOM OF POLL

The closing of a building at your child's school will result in an
overcrowded situation next school year. As a result, you are being
offered two options. You may voluntarily choose to have your child
transported to another school where there is available classroom space,
or choose to keep your child at your local school with the possibility ofdouble sessions.

--- I want to have my child transported to another school.
-- I do not want to have my child transported to another school.school.
The results of the poll are summarized in table III. A copy of theLos Angeles School District report is submitted for the committee's

files.
(Table III follows :)

TABLE Ill.-RESULTS OF VOLUNTARY BUSING
PROGRAM POLL, LOS ANGELES SCHOOL SYSTEM

Ethnic composition (percent)/
Num-

her
polled

Num-
her of

returns
Voted

yes
Voted

no
Undeter-

mined

Per-
cent
yes

Per-
cent

no
School name 2 White Black

Spanish
surname

Elementary:.
Ascot 2..--....; . 0.5 2 97.2 2.1 405 330 147 180 3 236 2 55Cahuenp.,:,..-... 57.2 2.6 20.7 225 240 9 231 0 4 96Chapman... ..... 64. 9 .3 13.8 359 334 65 263 6 19 78Figeuroa 1., .-. ,.-,... 1.2 = 94.3 4.0 604 431 III 308 12 2 26 1 71FletCher 2 . 1 .......... 35.2 .7 256.1 266 230 4i 185 4 218 280. ::.Gaffin 2 . ., -- 2.4 2 93.1 265 216 9 195 12 2 4 290Hooper 2....,Z,.,:. . 2 2 99.1 .6 /42 595 150 430 15 4 25 2 72Lank ershim .....-.,.... 69.6 1.3 27.1 273 194 46 145 3 24 75Lockwood..,..:. 24.0 10 30.6 312 279 13 266 0 5 95Logan 2 ..... ,..... 14.2 2 73.1 523 362 25 333 4 : 7 2 92Magnolia 2 - - . 5.0 2 81.2 685 430 37 389 4 2 9 290Main 2 ........ ...-.:........... .. 2 97.6 2.2 648 572 269 291 12 2 47 2 51Normandie 2. :.-...:Z. .5 2 96. 3 1.8 833 636 222 398 16 2 35 2 63Thirty-Sixth 2.::..,.. . 2 2 97.3 L 7 575 270 87 177 6 2 32 2 66Twenty-Fourth 2.:...:., 1.2 2 93.6 3.7 807 346 17.r. 214 6 2 27 2 62Junior High:
Bancroft ... .., ..., 82.0 5. 5 7.5 913 863 23 836 4 3 97

.
2 98. 4 I. I I, 686 903 455 431 17 2 50 248King . 38. 4 3,4 37.1 1,351 1,111 52 1,040 19 5 94

"Other" ethnic groups not indicated.
2 Schools having majority of minority race.
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What does the poll tell us? It tells us that in the schools polled an
overwhelming percentage of minority parents do not want their
children bused away from neighborhood schools, even when the alter-
native may be double sessions at their neighborhood school.

I do net contend this noll can necessarily be extrapolated through-
out the country. I do lnd, however, that a significant number of
minority parents want . 3 .part of forced busing. To force these
minority parents to bus their childrnn against their will is every bit
as much a violation of their rights as it was to deny their children
access to certain schools solely because of their race.

I wish to heaven I could come before the committee with any
reasonable assurance that I or anyone else have the answers to the
cruel and frustrating dilemma faced by our Nation as we attempt,
to bring all races together in love and harmony and provide each of
our children quality education. There are no pat answers. Here and
there, there is a glimmer of hope.

Massive compensatory education, for example; community con-
trol of predominantly 'black schools where black needs are met as
"blacks" rather than as whites see these needs the progress, however
slow, toward eradicating racism; a growing coalition of whites,
blacks. and other minorities coming together to face the problems
of equal opportunity in the light of educational and sociological
reality rather than wishful thinking. All this and much more gives
me great cause for hope.

What is needed more than all else is the freedom to try as many
different, approaches as we can think of, choosing from them those
which show most promise. I, like Senator Ribicoff, am tired of the
theories, of the false panaceas, of the lack of conclusivity and firm
direction deriving from educators, sociologists, Congress, or the
Courts.

Most of all. I am tired of the McCarthy-like tactics of those who
would label any alternatives to forced racial balance as racist and
antiblack, irrespective of the validity of tile alternatives.

With respect to the legislation before you, I favor a moratorium
on court-mandated forced busing and strongly support the position
of the President as outlined in his message, of March 17, 1972, to the
Congress. However, while T am in sympathy with the objectives of
the Equal Educational Opportunities Act as proposed by the Presi-
dent, I do not agree that action on a constitutional amendment
should be delayed.

Likewise, while I am in sympathv with many of the provisions
of Congressman Preyer's bill 13552, Lbelieve amendment of the
Constitution would be the more desired and more effective approach.

I do not support the constitutional amendment proposed by House,
Joint Resolution 620 as presently drafted because it might allow
school boards to deny minority pupils the opportunity to attend
predominantly white schools even if they voluntary desired to do so.
I am unalterably opposed to forced segregation of public schools.
awl, in turn, opposed to any constitutional amendment, that even
remotely suggests a rollback to involuntary segregation.

T would propose instead, a constitutional amendment which would
first of all reiterate clearly the guarantee that no public school student
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will be thnied attendance at a particular school because of race,
creed. color, or socioeconomic level. Second, the amendment would
forbid assignment of any public school student to a particular school
on the basis of race, creed, color, or socioeconomic level against his
parent's will.

am persuaded such an agreement would accomplish a number of
key objectives that would bring. together the hearts and minds of a
large majority of Americans on this now divisive issue.

First, the amendment would clearly and forcibly reiterate the
decision in Brown that State-imposed segregation is in violation of
the 14th amendment. Although constitutional purists may find this
trite, I believe that any amendment should clearly state to all people
we are reinforcing rather than rolling back the guarantees of the
Constitution when it comes to equal protection and equal educational
opportunity. Second, the amendment would clearly establish that racial
balance per se is not constitutionally required, and thus prevent the
current dichotomy of legal opinion on this question.

Third, the amendment would permit, and in my judgment foster,
voluntary integration of our schools. It would be impossible for
white parents to have their childre- attend nonintegrated schools
so long as minority parents decided (,) send their children to these
schools.

Likewise, white parents would be free to send their children to
schools in minority neighborhoods if they desired to do so. Fourth,
the amendment would allow maximum freedom to school boards
to develop viable alternatives to providing equal educational op-
portunity and true integration.

Since minority parents would be holding the power to send their
children to schools in white communities at their total discretion and
at the expense of the school district, this safeguard would guarantee
white dominated school boards could no longer shrink from their
responsibility of providing equal educational opportunity for all
children. Fifth, because of P-its voluntary nature, the f,roposed amend-
ment would enhance the only imperative to which I would assign as
high a priority as I would assign to that of achieving equal educa-
tional opportunitythat imperative being the preservation of a free
society.

In the words of Senator Rihicoff. it is indeed time to brinff good
commonsense to the problem, and it is my prayer that the Congress
and the Nation will do so. Thank you.

Mr. HusoATE. Thank you very much, Mr. Marcheschi, for a very
comprehensive and helpful statement Do I understand that you
would distinguish between desegregation and integration?

Mr. MARCITESCHT. I believe that what we have accomplished in
Pasadena. is essentially desegregation at this point. We have children
of all races in the same school.

I think we are presently in a desegregated situation. With respect
to integration, I think I have to divide the question into two parts. On
one hand. we are talking about forced integration and here again, we
are hung up on terminology, and, on the other hand, what I cons:(ler
to bo natural integration.

I think Mr. Taylor, in his statement, makes a perceptive definition
of what he considers true integration to be, and that is the coming
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together of races as peers, rather than attempting to force integration
by legislation.

I don't feel we are going to get there by legislation. I feel we can de-
segregate by legislation; that is, prevent people from being separated
by law, but, on the other hand, it seems to me the woeful evidence is in
on what is happening in school districts where courts mandate forced
integration of schools.

Mr. HuNo.vrE. Thank you. That is helpful testimony because we
have had testimony all over the lot. Some would not distinguish be-
tween de jure and de facto segregation, and some would not distin-
guish between integration and desegregation. You heard earlier this
morning, the gentleman from Harvard, Dr. Pettigrew, who stresses
the important difference and distinction between desegregation and
integration.

As I understand it, you would oppose the constitutional amendment
that is before the committee now?

Mr. MAuciasenr. Yes, for the reasons cited.
Mr. HUNGATE. Yet you say you would favor a constitutional amend-

ment. Do you have a form of an amendment that you would favor?
Mr. MARCHESCHI. Sir, not being a lawyer, much less a constitutional

draftsman, I would hope I have stated the essence of the amendment in
what I hope to be clear terms.

However, I would be happy to have someone else make an attempt
at it if that would be helpful to the committee.

Mr. HUNOATE. We frequently find we agree on objectives, but when
we start drafting, we disagree on what we have done, I am afraid.

Mr. MARCHESCHL I think the essence of the amendment, sir, would
be to state clearly, that segregated schools cannot be allowedthat
State-mandated or State-imposed segregation cannot be permitted.

But, further, that no child could be assigned to a school on the
basis of race and other factors that I have cited against the will of his
parents.

Mr. HUNGA'..E. On page 14 of your statement, you say that you favor
a moratorium on court-mandated busing and strongly support the
position of the Pre4dent as outlined in his Message to Congress. Then
you do support the legislation, I take it, introduced in two separate

bills,one on the subject of improving educational opportunities, and
the other which is before this committee relating to a moratorium on
busing.

Mr. Mancrirsciii. Yes; I support that legislation, sir, but I have
great concerr about the Equal Educational Opportunities Act being
a lasting solution.

I believe we can now see the great dichotomy of interpretations on
this question through the country. We are going 50 directions at once,
depending on where the court is located.

The constitutional requirement has been interpreted differently by
various courts. In addition to the President's legislation, I very
strongly favor a constitutional amendment which will make the ques-
tion eminently clear.

Mr. HtINOATE. Pages 12 and 13 of your statement dealing with pub-
lic opinion polls I think, will be a help to the committee. Of course,
where constitutional rights are involved a majority vote cannot over-
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turn them. But, it is interesting when apparently the minority is being
protected against something it doesn't want to be protected against. I
think that is a. helpful presentation that you bring. If the moratorium
legislation should be passed, in your judgment, how would that im-
prove things i Pasadena?

Mr. MAncm:som. I don't believe that it is going to do anything in
Pasadena at this point. The moratorium will not apply to Pasadena as
much as we have had forced busing for the last two years

Mr. Huxt ATE. As a matter of public policy, you believe there should
be---

Mr. MARonrscitt. I believe there should be a moratorium on forced
busing either by constitutional amendment or by legislation.

Mr. HUNGATE. Thank you, sir, much. Any questions?
Mr. McCriLocit. I would like to ask the gentleman a question. How

long h9ve you lived in Pasadena?
Mr. Mancursoixt. I have lived in Pasadena approximately 15 years.
Mr. McCumocit. How long have you been interested in the school

problems there?
Mr. MAacingscur. I have been interested in the school problems for

approximately the last 3 years.
Mr. McCur.wol. Do you think there has been a reasonable solution

to your school problems since you have been there?
Mr. MAI1CHESCIII. No; I don't think so.
Mr. McCumocit. What have the people of Pasadena failed to do

to improve the quality of the schools there ?
Mr. MARCHESCIII. I can only judge the efficacy of our activity in

Pasadena as a school board by the following criteria : First of all, the
only tangible criteria I have to measure our educational progress are
test scores and they are continuing to drop rather dramatically.

Mr. McCur,Locx. Could I interrupt right there to ask you to what
you attribute that drop?

Mr. MAticHEscur. I attribute that drop certainly not to the lack of
funds because we are spending more in Pasadena per student than
about 85 percent of all of the other school districts in the State of Cali-
fornia.

I think. basically, it is, in my humble opinion, a failure of our schools
in Pasadena and schools everywhere to stress basic education on which
the test scores, incidentally, are based in favor of greater emphasis on
changing social attitudes and behavior.

We are not doing as much as we should do in reading, we are not do-
ing as much as we should do in mathematics. Of course, the real fail-
ure, I feel, is that our customers are leaving us at a rather perspicuous
rate and by customers, I am referring to children and parents. If you
look at the table I submitted on page 4 of my testimony, you will see
that the loss of students from Pasadena school districts has been very,
very alaming.

Mr. McCumocir. T regret that I was not here at the beginning
of your testimony. I was unavoidably detained. Is the reason for
that drop in the test scores in your school district set forth in your
statement ?

Mr. MARCI1YAC11T. No, sir; I did not address myself to the drop in
the quality of education, and neither do I wish to imply, this morning,

30-449-72-pt. 3-12
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that there is any correlation that can now be proved between the in-
tegration program or forced busing program in Pasadena and our
test scores.

I think it would be untruthful to say that. Conversely, as I said
earlier in my statement, I wish to God I could develop any confidence
that our integration program is going to raise those scores.

In fact, I see many signs in the opposite direction, simply because
our teachers, as I have said, are faced with such a wide spectrum of
learning ability in each classroom, that we cannot give any of the
chilaren the kind of attention they need.

Mr. McCtrixocii. To judge what you have been telling us, it would
be helpful for me if you would give me a word about your back-
ground. Where were you born and reared?

Mr. MARCHESCIII. I was the child of immigrant parents, born in
Chicago. I did not speak English until I went to grammar school.
Therefore, I have a great dedication to the public school system
because it has, more than all else, been responsible for whatever suc-
cess I may have achieved at this point in time.

came to California after serving in the Air Force in the mid-
fifties. I have been there since. In addition to serving on the school
board, I am president of a company called American Telecommunica-
tions Corp. At the risk of sounding presumptuous, I was recently
named California Small Business Man of the Year by the Small
Business Administration and now in contention for national honors.

Mr. McCuntocx. We congratulate you, and hope you are a winner
in that competition.

Mr. MARCHESCHI. Thank you, sir.
Mr. McCumocx. This is a very difficult problem that is facing

the country. It has been facing us long before you were born and
long before I was born. Many of usand I don't mean youdo not
have the courage to meet the question and do that which should be
done.

Mr. MARCHESCITI. Yes, sir, I agree.
Mr. McCrixocii. Just as Rome was not built in a day, this difficult

problem will not be solved in a day. Although many talk about neigh-
borhood schools and busing and all of that sort of thing, I have con-
cluded, for what it may be worth, that there isn't too much against
some of our conclusions.

We began to have busing of schoolchildren in Miami County, Ohio,
in 1918 or 1919, and there is hardly a mother who has not had her
children bused to school.

Mr. MARCHESCIII. I agree with you, fully.
Mr. McCunnocil. Some have been whipping this busing issue up

out of all proportion and intensifying racial hatred while forgetting
that we are a country of many diverse people. One of the first things
that we have to do in America that we have waited too long to do
is to try to overcome those prejudices that grip usa task with which
we have found no fault just the day before yesterday.

But, I am very glad to have your statement. Tt is a contribution, and
I am sorry that I missed the first part of it.

Mr. MARCITESCHT. Thank you, sir. I agree fully with you, that busing
is a false issue. It is a straw man, set up and knocked down by those
avoiding the real issue. We are not talking about, busing. I agree people
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are bused every day. What we are talking about, Mr. McCulloch, is
compulsory assignment of children to a school other than their neigh-
borhood school. That is the problem in Pasadena and everywhere else.

My frustration is that I do not possibly see how the Congress can
legislate, or the courts can mandate to make forced assignment for
purpose of racial balance work when you have got people, number
one, moving out of the school district, number two, putting their chil-
dren in private schools, and number three, not moving in the district
to begin with.

I have my children in an integrated school. I think it is a great
lesson for them, and I am thankful for it. But. the fact is, others don't
have my view. We have gone front a school district. predominantly
white to a school where the whites are in the minority in a space of
a very short period of time. I don't Know how you solve that problem,
by legislation, or by mandate.

Mr. Meet:x.1km It is a problem that must be solved primarily in
the hearts and minds of men and women, black and white. It is, indeed,
a question of attitude. But I have no hope that separation of the
races will provide the answer you and I are seeking.

Mr. MARCIIESCITI. I agree.
Mr. Meet. Liken. Some of us are so prejudiced that we don't want

to undertake that burden of opening our minds and hearts. Thank you.
Mr. HUNGATE. Mr. Mikva.
Mr. Mix.v.t. Mr. Marcheschi, we have much in common. We both

left our home town to go other ways. My home. town is Milwaukee,
and now I am from Chicago. Where did you go to school in Chicago?

Mr. MARCHESCIII. I went to Harrison Tech.
Mr. MTKv. %. That is located on the near southwest side, and it is

predominantly all black.
Mr. MARCIIESCHI. Yes, it is. Although my little Italian neighbor-

hood is still predominantly white
Mr. linc.v.%. The area where my children went to school in Hyde

Park, was predominantly black. and South Shore, which I first rep-
resented in the legislature, was all white. Today it is 99 percent black.
Did you ever have busing as a child? What I am suggesting is, what
makes you think nonbusing is an answer to this problem?

Mr. MAacitEsem. I am really not proposing nonbusing. What I
am proposing, at least in the constitutional amendment as I have
phrased it, is number one, to make it impossible for any child to be
excluded from any school because of race, and number two to provide
each child with the right to attend other than his neighborhood school
if he wishes to.

Under the amendment., as I have conceived it, it would he impos-
sible for any white parent to isolate his child in all-white school.
Essentially, we are talking about one-way busing the way I conceive
the amendment, but I think it is terribly important to make it volun-
tary on the part of the minority parents.

We are looking at the probability, Mr. Mikva, that a significant
number of minority parents don't want any part of busing. How do you
rationalize forcing those parents to bus their kids?

Mr. MtKvA. As I recall, all of the time I have been in Congress, I
never supported a statute which said you must bus. The only two
instances that. I know in which busing comes up is one, a case like
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Evanston where the local school board voluntarily vobs for it (and
under your amendment they would not be allowed to), or two, where
a court orders pupil transportation with the aim of desegregating
schools which have been found to be segregated.

If the question before the committee was "Should we pass a statute
which required every school which had less than so many black per-
sons to bus some of their students?"all of your arguments would be
very pertinent. But after you say there are no patterns and you point
to the problem of white flight which is a desperately serious problem in
every city, and you suggest that nonbusing, or a constitutional amend-
ment which would prohibit busing, is going to solve this problem.
I am not. sure how it will solve it.

Mr. MmicuEscui. Forgive me for not making myself clear. I said
I was against the current amendment. but my amendment would per-
mit busing so long as the parents of those children wanted those chil-
dren bused.

Mr. MutvA. Mr. Lent says his amendment assures voluntary busing,
also.

Mr. M.tacHEsciii. There is something which concerns me about his
amendment, and that is that minority children could not be bused even
if they wanted to be bused.

Mr. MnivA. Because they could not be assigned on that basis.
Mr. AfARCHESCIII. Under my proposed amendment, minority stu-

dents could be bused.
Mr. MiavA. What I am asking you is, we have terrible school prob-

lems in this country. serious problems; problems with the quality of
education, problems with segregaton, problems of diminution of prod-
uct in some schools, problems of balance between those getting an
education and those that don't. You ask Ls to put something in the
Constitution despite what you said at the beginning, that there are no
pat answers.

Now, why do you think that putting something in the Constitution
is going to be an answer to any of these problems? Which problems
will it solve ?

Mr. MARCHESCITI. My feeling that there are no pat answers is a
very firm one. It seems to me that the present integrationist philosophy,
that is that racially balanced schools are going to be an answer, is the
one that cannot be supported.

Mr. Masa. Who said that?
Mr. MARCITESCIII. Who said what?
Mr. Mixv.t. That racially balanced schools are the answer?
Mr. MARCTIESCIII. Mr. Pettigrew said it this morning.
Mr. MiicvA. I read his statement, and I didn't see that. Do you know

a court. that said it? Has the Supreme Court ever said that?
Mr. MARCITESCHI. I don't know. Are you suggesting those who favir

forced busing to achieve racial balance are not saying that it is g
to be the answer to raising the educational achievement levels
minority students?

Mr. MiavA. Let me read you a quotation from Sworn v. Board of
Education. which is considered the Peck's bad boy of the Supreme
Court decisions, and responsible for all of the problems of our schools.
Chief Justice Burger said :

if we were to read the holding of the district court to require as matter of sub-
stantive constitutional right any particular degree of racial balance or mixing,
that approach would be disapproved. and we would be obliged to reverse. The
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constitutional command to desegregate schools, does not mean that every sc..
in every community must also reflect the racial composition of the school system
as a whole.

That is the most recent verdict of the U.S. Supreme Court. Lower
court decisions are expc.,cf-ed to conform to that decision. If some of
them have abused that ruling, that will be reviewed by the courts
because this concerns basic constitutional rights under the 14th amend-
ment. I know of nothing to indicate that the Supreme Court or Chief
Justice Burger has had a change in mind, and will hold any dif-
ferently in the next case that comes up, if that rule is being violated.

But, it seems to me, when we propose a constitutional amendment,
that we are suggesting that your amendment or Mr. Lent's amend-
ment is somehow going to solve these other problems. Are such amend-
ments going to solve the problem of the white flight either in Pasadena
or in South Shore. My question is, "Why do you think it will ?"

Mr. MARCHESCIII. I would like to answer that. First of all, as you
have noted, the courts have abused or have gone far beyond. I think,
what all of us would agree is the latest reading we have from the
Supreme Court.

In Pasadena. as I pointed out in the initial part of my statement.
we had a unitary school system. We didn't have a dual school system.
The schools were, indeed, not balanced. We had schools which were
totally white because they were in totally white neighborhoods.

In our case, the court came down, and gave ns a mandate that no
school shall have a majority of a minority nice, which means a racially
balanced formula, and it based its decision, at least in part, on the
fact, that the school board had maintained a neighborhood school
policy.

Mr. MntvA. Did the board appeal that decision ?
Mr. "MAuc itEsmi. No, it did not.
Mr. Misvn. -.cow, I am not entirely familiar with the Pasadena

decision. I would have to look at the total mandate of the court. All I
am saying is that it would not be the first time that a lower court has
exceeded the ground rules and guidelines of the Supreme Court. But
there. are many other cases such as Evanston where, the whole matter
came to fruition without any court litigation. Obviously some of the
momentum came from court orders that were issuing e'sewhere. The
question is does the decision in your district court justify a constitu-
tional amendment.?

Mr. MARCHESCIII. My concern, in answer to your question, is that so
long as we are caught on the horns of the de jure-de facto distinction,
and as I see the thrust of new cases starting to more and more put into
de jure categories, even those which heretofore might. have been de
facto, on the basis of prior housing bias, and soon. I see the forced bus-
ing solution being applied more or less across the board. In this regard,
I am also troubled about the monumental double standards for the
North and South.

The No. 1 issue from an educational standpoint is to prevent
putting the burden on the schools of the totality of this problem. but
to address ourselves in the schools to what I consider their No. 1 chal-
lenge, and that is raising the woefully low educational achievement
levels of minority children.

I see that as our prime objective and commitment, and I see the
courts doing things which, at least in Pasadena, are putting us down a
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road which is the antithesis of what I think we have to do to solve the
problem. In view of the fact that we have struggled with this problem
for a long time, and things are as confused as ever on this issue, I feel
that a constitutional amendment which would set, a clear course from
here on out, would be the healthiest thing that could happen.

Mr. MIKYA. This has puzzled me about all of the testimony that has
come before us. People like you are clearly not bigots and not racists,
you are concerned about the "gapitis" that I referred to. Do you think
Brown created the problems of our schools?

Mr. MAitcnEscin. Certainly. I don't believe that.
Mr. MIKVA. Then is it wrong to suggest that trying to find some anti-

thesis to BMWn is irrelevant to solving the problems in the schools?
Mr. MAncnEscin. Perhaps that is our problem. you and I. I don't

consider the amendment I have proposed an antithesis to Brown. My
interpretation of Brown. and again. I am not a lawyer, siris that
Brown said that it. is a denial of equal protection to have a State-man-
dated segregated school system. I do not interpret Brown to say there
is a constitutional requirement that every school have racially bal-
anced enrollment.

Mr. MIKVA. And no decision since Brown says that.
Mr. MARcitEscui. Our Federal court in the Posode»a case said it.
Mr. MIKVA. I thank you for your testimony. I guess my wistfulness

here is that if we would ever put the time, energy and effort into finding
solutions to the real problems of our schools that. have been put into
trying to overturn Brown. or trying to set. aside Brown or trying to
come up with some constitutional amendment that would limit Brown,
1 think we might solve some of the real problems of our schools. You
have a very fertile mind, and you have spent a great deal of time on
this problem. I wish you had come before us with sonic of the real
answers to the problems. Thank you.

Mr. IlryscArr. Would it. be a fair statement, Mr. Marcheschi, you
don't conceive of overturning Brown, do you ?

Mr. MMICIIESIII. No. sir: in fact, I am very concerned about rein-
forcing Brown.

Mr. HuxoATE. You have a statement that. there are no pat answers.
Are von concerned that in a situation in which you believe there is no
simple solution established yet, or discovered that. it might be an error
to force people to follow one line of action?

Mr. MAncimscin. I think that is precisely my point.
Mr. I would tend to disagree with my colleague about

Mr. Pettigrew's statement. I may agree with Mr. Pettigrew, but I
think he stated that integration is necessary to quality education. I
think I read him that way. I don't, know whether you have had a
chance to read his statement.

\[r. NIAuctiEscitt. If you would read Mr. Pettigrew's chapter in the
Moynihan-Mostel ler work to which I referred, I think you would agree
that his testimony here t :Ally directly contradicted what he wrote.

Mr. HuNGATm. That would never be criticized in a congressional
hearing.

Mr. MAnciwant. Even if it is correct, Mr. Hungate, and you. Mr.
Mikva, at very best, those, who hold to that line of reasoning including
Dr. Coleman himself, will readily admit. that even under the most ideal
conditions. the best. they could hope for is something on the order of 16-
to 2O- percent amelioration or narrowing of the gap that presently exists
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between minority and white children and that is all they can possibly
hope for,

I am saying that is not good enough. It seems to me to follow that
false panacea just to get that kind of meager payout keeps us from
finding the road that we have to find to narrow the gap entirely.

Mr. Ilt.xo.vrE. I thank you for your testimony before yielding to my
colleague from Illinois, You made it. clear that you are not an attorney,
but there was a great, lawyer once who said "a page of experience is
worth a pound of logic," and I think you have brought us valuable
experience.

Mr. Mikva, will you take the chair?
Mr. Min.v.t (presiding). Mr. McClory.
Mr. McCwaY. I want, principally. to praise the testimony which

you have given Mr. Nfarcheschi. Coming from Illinois myself, I ap-
preciate the excellent background you had before you journeyed to
Pasadena. I have a strong feeling that if we would listen more to
those who are administering our schools at the school board level and
less to some who are frequently far removed, we would find more ready
answers to our problem.

I might recall that in response to the question that I posed to Dr.
Pettigrew, he stated that lie did not favor busing from good neighbor-
hoods into a poor neighborhood or into a poor school. So what presents
itself as a possible solution is one-way busing. as I think has been
indicated here earlier. While you stated you are not a lawyer, it seems
to me that. you have endeavored, through the suggestion of a constitu-
tional amendment which you have made. to outline a rational solution.
1 think that is what we should be trying to find.

We have heard a great deal of testimony to which you have referred.
You have refemd to the fact that a number of opponents of the con-
stitutional amendment. the probusing witnesses, simply denominate
every person who is against forced busing, as you call it, as bigoted
or biased and make broad inflainmatory charges like that. This is not
helping us to find a solution to what is a genuine problem in which
people of all races are involved.

I dog 't have any questions, but it seems to me you have gone into
the sullect quite thoroughly. Your testimony has been very helpful.
1 don't, mean to say that Dr. Pettigrew's testimony has not been help-
ful, too. I think we have had several helpful suggestions On the issue,
and I think we should give serious thought to the type of solution
which you have outlined in your proposed constitutional amendment.
Thank you.

Mr. Mniv.t. Thank you, Mr. Marchesehi, for your contribution.
The next witness will be Mr. Henry L. Marsh III, vice mayor, city

of Richmond.

STATEMENT OF HENRY L. MARSH III, VICE MAYOR, CITY OF RICH-
MOND, VA., COOPERATING ATTORNEY, NAACP DEFENSE AND
EDUCATION FUND

Mr. MARSH. Mr. Chairman and members of the subcommittee, ladies
and gentlemen. I am grateful for the opportunity to appear before
this subcommittee to testify concerning -1'resident Nixon s proposals
and, also, the proposed constitutional amendment.
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I might. say, that I have been involved in virtually every desegrega-
tion ca.,-e in the State of Virginia since 1961. During these cases, and
there have been approximately 50 of them, we witnessed the desegrega-
tion of virtually every district in the State.

In some of the urban areas, litigation is still going on. In the Nor-
folk and Portsmouth area. the question is simply who is going to pay
for the transportation. At this point, the other issues are resolved, and
that question is in the Supreme Court.

Those boards take the position that the children should have to pay
for getting to the schools. In tne Newport News area, the question is,
"Can the board continue to operate some schools that are dispropor-
tionately one race?" and, of course, you probably know about the
Richmond situation. There, the question is whether or not. the Federal
court. has the power to order desegregation even if it means children
must cross political subdivision lines.

In view of the prior testimony, and the earlier testimony to the
committee, I think it. is helpful to point out that in now, of these cases
have there been problems like those discussed in the findings of the
President's proposal, and it is also helpful to observe that in Virginia,
desegregation is working, and work'ng well in the majority of the
situations.

The problems that we have had with it. have been problems involved
in the dismissal of black administrators and black teachers and suspen-
sion of black pupils, but by and large, desegregation has been working.
I might point out that, looking at it historically, desegregation has not
ken tried fully, so that those persons who say that desegregation has
failed. I think, are not familiar with the historical facts.

I think it is important to look at the justification or proposed justifi-
cation for the moratorium which is contained in the President's bill.
T think in this context. we must look at the President's proposals in a
historical context, because we are dealing with an ongoing situation.
as Representative McCulloch has mentioned, which has been going on
for hundreds of years, really.

Historically. America's response to the Brown decision has been
very disappointing and frightening to many of us who are participat-
ing in the struggle going on. Neither the executive, judicial or legisla-
tive branches of Government faced up to the resistance of white Amer-
icans to the clear requirement of the Supreme Court for an end to
racially segregated public education.

The executive branch criticized the decision informally, ignored it.
and only enforced it when it had no choice, such as in Little Rock or
in a case where its own authority was challenged. The legislative
branch, although it had, I will submit, the duty to enforce the decision
under section 5 of the Fourteenth Amendment, the legislative branch
buried its head in the sand until 1964. and even then provided an in-
adequate machinery to protect, the rights which had been declared by
the Supreme Court.

Since 1964, the court or Congress has still failed to act in an ade-
quate, manner. Even the judicial branch tolerated the defiance of edicts
which it had announced in 1954. Presumably. because of white oppo-
sition to desegregation, the doctrine of "all deliberate spread" was cre-
ated. and permitted to exist until 1969. Thus, the immediate constitu-
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tional rights were forever lost, sacrificed on the altar of white opposi-
tion, and political expediency.

I would like to give one example of this. Freedom of choice was one
of the many devices utilized by the southern states to resist desegrega-
tion. In 1963, I was present in the Supreme Court when the Atlanta
case was argued, Calhoun v. Latimer.

The Supreme Court ducked that question about by saying that the
board has indicated a couple of weeks ago, they are going to change
their plan and, therefore, we don't have to rule on it. In 1965, I took a
case to the Supreme Court, Bradley v. City of Richmond, challenging
freedom of choice. The Court condemned faulty segregation but again
ducked the question of freedom of choice.

In 1968. my partner and I took another ease to the Supreme Court,
Green, v. New Kent County. This time, the Supreme Court outlawed
freedom of choice, the very concept that it could have outlawed in
1963. except that 5 years had passed, and we submit that this is an ex-
ample of the type of delay and type of evasion that we have had in im-
plementing the Brown decision, and this was caused by white opposi-
tion of the decision.

And, I might add, that none of the powerful institutions in our na-
tion was willing to overcome this failure of Government to meet this
particular problem. Finally, after 18 years of struggle against over-
whelming odds, the forces fighting to end racial segregation and racial
discrimination have now seized the initiative, and we are beginning
to achieve compliance with what the constitution required.

Again, white Americans who opposed this decision are now raising
voices in opposition. It is at this critical point.

is
that the President de-

cided to introduce his proposals, and it s at this point that we mustlook at the proposals
Mr. MiKVA. Mr. Marsh, those bells were for a vote. We have got ap-

proximately 15 minutes before we are all going to have to respond to
that call. We will place your entire statement in the record. We have
one more witni.ss after yon. and I am hoping you can summarize your
statement as quickly as possible, and without objection, we will place
the entire statement in the record, and then leave a minute or two for
questions.

(The statement referred to follows :)

STATEMENT OF HENRY L. MARSH, III, VICE-MAYOR, CITY OF RICHMOND, VA.,
CO-OPERATING ATTORNEY, NAACP DEFENSE & EDUCATION FUND

Mr. Chairman and Members of the Subcommittee: Thank you for the oppor-
tunity to appear before this subcommittee to testify concerning President Nixon's
proposals to limit new or additional transportation of school children in desegre-
gation cases and to comment briefly on the proposed constitutional amendment
embodied in House Joint Resolution 020.

My testimony will primarily deal with the factual findings recited in the mora-
torium bra, the purpose of the bill and the possible effects of President's legis-
lation on the struggle to provide equal opportunity in public education.

NO JUSTIFICATION EXISTS FOR A MORATORIUM

The President's proposal are startling! History will record that America's
response to the Brows decision represented a disappointing and frightening chal-
lenge to the survival of our country. Neither the Executive, Legislative or Ju-
dicial branches of our goverment faced up to the resistance of white Americans
to the clear requirement for an end to racially segregated public education.
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For example, the Executive branch criticized the decision on some occasions;
ignored it at times, enforced it only when it had no realistic choice and at all
times failed to provide the moral leadership necessary to make real the promise
of Brown.

The legislative branch literally buried its head in the sand until 1964 and even
then provided an inadequate machinery to protect the rights which had been de-
clared by the Supreme Court. Since 1964 the Congress has still failed to enact
legislation adequate to insure equal educational opportunity to children without
regard to race.

Even the Judicial branch tolerated the definance of the edict it had pronounced
in 1954. Presumably because of white opposition to desegregation. the doctrine of
"all deliberate speed" was created and permitted to exist until 1969. Thus, per-
sonal and immediate constitutional rights for millions of black and brown Amer-
icans were forever lost--sacrificed on the altar of white opposition and political
expediency.

Moreover, none of powerful institutions in the private sector was willing or
able to overcome the failure of government to deliver on its promise to end racial
segregation in public education.

Finally, after eighteen years of struggle against overwhelming might, the
forces fighting for an end to racial segregation and discrimination in educa-
tion have seized the initiative and are beginning to achieve the implementation
of the constitutional command. Again, those white Americans who oppose this
decision have raised their voices in protest and are demanding that we abandon
our objective and retain or return to racial segregation.

It is in this context that we must view the President's proposals.
The proposalcontained in H.R. 13916that we limit busing is obviously a

proposal thnt we limit desegregation. This is clear from the statements of those
forces the President is attempting to placate that it is "forced busing" that is
objectionable rather than busing, per se. and from the fact that no objection
has previously been raised when busing has been utilized as a normal educa-
tional tool.

COMMENT ON FINDINGS AND PURPOSE

The bill recites in Sections 2 through 7 certain "findings" which purport to be
the' justification for Congress to join the President on the side of those who
would continue resistance to desegregation in public education. These findings
will be discussed in the following paragraphs.

The suggestion in Section 2 that in mnny cases increases in transportation
hnve (1) caused substantial hardship to children (2) impinged on the eduen-
tionnl process and (3) required increnses in excess of that required for desegre-
gation is simply not correct. In most cases, the transportation required for 1A.
segregation does not exceed that previously utilized by the district to maintain
segregation or the 4.tandard used in other districts in the same State not in-
volved in desegregation.

The Supreme Court has already fixed the obligation of loct.1 school bonrds to
desegregate their schools. No additional standard is needed as section 3 sug-
gests. Complinnee with the present requirements is whnt is needed to nchieve
sntisfaction of the constitutional command. Legislation designed to force such
compliance is necessary to bring nn end to the illegnl discrimination.

Section constitutes n blatant attack on the judicinl nrm of our government.
It would substitute the judgment of the President and the Congress for that of
the courts in interpreting the requirements of the 14th amendment. Contrnry to
the assertion in section 5. there is no substantial likelihood that many local
school boards will be required by courts to violate the 14th amendment. Such an
assertion must he considered in light of the reluctance which the courts have
exhibited in the pnst to require school hoards to even comply with the Brown
decision. The real coneern is that the courts might require more school dis-
tricts to comply with the lith nmendment rnther than continue to violate it.
In the event of a possible mistake by a Federal district court. the correetice
proeecN of the nppellate procedure is more than adequate to protect the interest
of local school boards.

The mnjor premise of section 6 is untrue. The funds required for ndditional
transportntion equipment constitute only n smnll percentage of the total school
budgets. Moreover. the possibility that such facilities will not be needed for the
indefinite future is extremely remote.
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The arguments contained in Section 7unnecessary administrative burden
and in Section 6excessive expenditureshave been considered and rejected by
the Courts. Now the President is seeking to ha^e Congress overrule the Courts
on a matter where the Courts have ultimate responsibility.

PURPOSE OF THE MORATORIUM BILL

section 7( b) of the Act reads in part: "It is . . . the purpose of this Act to
impose a moratorium on the implementation of Federal court orders that re-
quire local educational agencies to transport students . . ." It is evident from
the above analysis that the purpose of this bill is (1) to prevent further im-
plementation of the Brown decision, (2) to set the Congress in action waging
war against the Courts and the Constitution of the tin'-led States, (3) to deploy
the vast resources of the Executive branch of government as well as the moral
leadership of the presidency against the effort to seek vindication of rights
protected by the Equal Protection Clause ol. the Fourteenth Amendment and (4)
to effect a rollback of the past gains made in the effort to end racial seglega-
tion in public education.

THE EQUAL EDUCATIONAL OPPORTUNITIES ACT

The Equal Educational Opportunities Act was designed to be a substitute for
the racially desegregated commanded by the constitution. This act is an "'suit
to the intelligence of all black Americans. We wonder what new information was
made available to the President to cause him to change his mind about the
merits of compensatory education. The experience of Title I and Headstart Pro-
gtuas convinces us that racially segregated compensatory education programs
will not eliminate the inequity in our educational systems.

CONCLUSION

It is evident that the entire program of the President i. : open attack on the
federal judiciary by the Executive branch. This attack mming at the most
critical point in the struggleis especially dangerous at this time when the
credibility of the American system and those who defend and support it is being
seriously questioned.

Many connnunities in our nation are adjusting to desegregation. The educa-
tional opportunities of millions of children have been improved because of it,
Desegregation where it is being tried with the proper attitude and effort is work-
ing and working well. Obviously, many problems remain, but the maximum hope
for educational excellence can only be realized if all aspects of racial segrega-
tion and discrimination have been eliminated from the dual school systems
which are in our midst.

The proposed Constitutional Amendment which is simply an attempt to repeal
a part of the fourteenth amendment to be put to death. Our courts have clearly
stated that it is necessary to use race in order to disestablish the racially dual
systems which have been deliberately created over a period of years. This amend-
ment would mean that many of our school districts could never be desegregated.

We have come too far along the road from slavery and segregation to turn
back. All Americans must be persuaded to overcome their racial bias and accept
the fact that racial segregation is a dying phenomenon and that racial discrimi-
nation must be promptly eliminated from our midst

This committee must say to the Congresli, to the President and to the Ameri-
can peopte that racial prejudice, personal political ambition and political ex-
pediewy must yield to the command of our Constitution for equality of treat-
ment by government without regard to race or cGlor. This committee must saythat th, ndependence of the judicial branch of our government must he main-
tained against the attacks inspired by racial hatred. This committee must say
that black Americans who have patiently waited for the American system to
deliver on its promise of justice, freedom and dignity have not waited in vain.

This committee must speakbefore it is too late.
Respectfully t;tibmitted.

HENRY L. MARSH III.,
Mr. MARSIT. Basically, I think I can do that. In my statement, I

deal with the particular findings of the President, and I say these
findings ale simply not true. In the eases in which we are involved, and
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cases over the country with which we are familiar, the problems sug-
gested in his findings, simply do not exist. No courts are exceeding the
requirements. The courts, themselves, are capable of correcting any
occasional excess. So, really, what these proposals do, is to attack the
courts, and to take away from the court the power to decide judicial
questions, and give these powers to Congress.

The purpose of the moratorium bill, as we see it is to really prevent
further implementation of the Brown decision to set the Congress in
action, waging war against the courts and against the Constitution,
cr.d to pit the resources of the executive branch of the Government
Against the effort to seek vindication of constitutional rights, and to
roii back the gains that we have achieved over the past few years.

The Equal Opportunity Educational Act is an insult to the intelli-
gence of all Americans. We know what title I and Headstart showed;
that these programs, in segregated context, do not work to satisfy the
problems, and we resent these types of things as a booby prize for a
substitute for desegregation.

The constitutional amendment is even more dangerous, and I under-
stand, now, the President has decided to back it, if nothing else works.
What this constitutional amendment will say, is that if you work faith-
fully within the rules for 18 years and, finally, we get the rules to work
for you, if you are about to succeed, then the majority of people in the
country are going to change the rules.

If you chat p e the 14th amendment now to permit segregated edu-
cation, you will say to black Americans "You can't gain any of the
goals of your struggle, you can't win the goal for employment oppor-
tunity, you can't win anything," because as soon as you are about to
approach success, the majority of white people in the country are
going to say, "We can't let you do this, let's change the rule."

I think this would lead to the destruction of the country, and ould
say to those of us in political office, working in the system, wvau can't
win," and we will be very vulnerable to those in our communities
who believe that the system cannot work anyway because our credi-
bility would have been completely destroyed by this practice of chang-
ing rules in the middle of the game.

I would say to the group, finally, on the suggestion that blacks want
segregation, I was at Gary, I was one of the founders of Gary, and
Gary is not to be taken as a r ,rfect consensus of black thought in this
country. The black political elected officials, of which I am a national
officer, for the most part were not present at Gary. Gary was a good
beginning but it was not intended to be a referendum on black thought.

But, after this resolution passed, another resolution was passed that
reflects the views I have. Many blacks are disillusioned and disap-
pointed. What blacks are tired of, is the false promises and disillusion-
ment and frustrating way in which integration has been accomplished,
many times when it has been accomplished.

I am a little concerned about whites who are now concerned about
black power and black rights. I suspect this is only a mask to justify
their own segregated views, that this is what the :blacks really want.
I was taught to be wary of Greeks bearing gifts, and I am concerned
about these whites concerned about what is good for blacks. I will be
happy to answer any questions you might have.
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Mr. MIKVA. I have only one question because we want to hear this
last witness. If the moratorium bill were passed, I am asking, is a
lawyer, what would you gather its impact would be on the Richmond
case?

Mr. MARSH. I think if it were to pass, and be adjudged constitu-
tional, I think it would probably prevent, progress and ruin the Rich-
mond case. Ultimately, the number of students being bused would
increase from about 68,000 to 78,000, by about 10,000. Although the
average busing time would be less because of the way the community
is located. This particular bill would probably prevent that solution,
in my mind.

Mr. MIKVA. Thank you. Mr. McCulloch.
Mr. McCumocii. No questions.
Mr. MIKVA. Mr. McOlory.
Mr. MCCLORY. No questions.
Mr. MIKVA. The Acting Attorney General told us that the mora-

torium bill would have no retroactive impact. Your suggestion is that
it would impact the Richmond case.

Mr. Mnasx. Yes, I think it is unfortunate that, if the moratorium
hill is passed and upheld, it would certainly have an impact on the
Federal judges. It would have an impact on the school administrators
where there are no court cases saying we can't do this. It would have
an impact on timing in the community, and I think it would set in
motion forces that would be dangerous for the country.

Mr. MIKVA. Thank you, Mr. Marsh.
The last witness is Mr. J. R. (Joe) Brown. Sr., chairman, Ameri-

cans Concerned About Today, Greensboro, N.C.
Mr. Brown, unfortunately, we have a short time, and we will put

your statement in the records or, if you prefer, you may read it in full
since it is a short statement.

STATEMENT OF J. R. (JOE) BROWN, SR., CHAIRMAN, AMERICANS
CONCERNED ABOUT TODAY (ACT), GREENSBORO, N.C.

Mr. BROWN. Thank you, sir. I will be as brief as possible, and I ap-
preciate the opportunity i,o come here today, and represent the chil-
dren of the Greensboro City school district and, also, the many chil-
dren in North Carolina, who are concerned with this forced }amine:.

We would like to bring out the fact that in Greensboro this year,
under Federal court order, we have an increase in dropouts of 9 per-
cent. We have Students waiting until they become 16 years of age so
they can drop out of school. This is the wrong approach to take.

We have parents not being able to get involved with parent-
teachers associations because they have children in five different
schools, and it is impossible. As a concerned parent, a taxpayer, and
chairman of a concerned citizens group, Student assignments which
bring about massive forced busingare neither sensible nor educational.

It does not help race relations, but in fact, it hinders them by placing
students in a strange school and environment. Forced busing is, in fact,
wasting millions of dollars of tax money that could be more wisely
spent on our education. It is not very educational for a small child
to catch a bus as early as 7 o'clock in the morning and not get home-
from school in the afternoon u;,til 4 or 5 o'clock.



1466

I don't think this is very educational at all. This child is so worn
out from riding the bus. that he cannot learn at school, and will be
too tired to study at night. As I see it, no other method could be more
fair than the old freedom-of-choice method with children being al-
lowed to attend the school in their neighborhood or, if they choose, a
school outside of their neighborhood.

After all, the big reason the family moves into certain n( ighbor-
hoods is usual]. to attend that neighborhood school. I don't think that
students have to go to schools in certain ratios to get a proper educa-
tion. Saying this to me. would be like saying Congress could not pass a
law unless they had 70 to 30 white to black ratio in Congress.

As concerned citizens, we feel our educational system should be free
from oppression by Federal courts. I don't think Federal courts should
enter our school system at all. We feel schools should be run on local
levels. We know of our problems locally.

HEW and Federal courts, I don't think understand our problems
as well as we do locally. I think in a free nation, such as America,
parents certainly should have the opportunity to send their children
to the school of their choice which usually is the neighborhood school.

We would urge the House of Representatives to take positive action
on these amendments to insure that the education of our children will
again become the primary objective in our educational system. It is
very obvious now that education is secondary with racial mixing being
the main objective in school, and this isn't why we pay our tax dollars,
to see a mix.

We want education of our children, high quality education. We just
make a plea to save our public school system. I think a few more years,
2 or approximately 5 more years of Federal control of our schools,
the lack of local control, could bring about a totally welfare school
system. We make the plea, give us back our schools, and take action
with a constitutional amendment which would prohibit assignment of
any student on the bisis of his color. That, briefly, is my statement.'
Thank you very much.

Mr. MINA. Thank you. Without objection, we will place your state-
ment, in full in the record.

(The entire statement follows :)

STATEMENT OF JOE BROWN, CHAIRMAN OF ACT (AMERICANS CONCERNED ABOUT
TODAY), GREENSBORO, N.C.

It seems very obvious that the Federal Courts have gone beyond their Authority
by overriding the 1964 Civil Rights Act. Title IV. This act was passed as law by
Congress with "Desegregation meaning the assignment of students to public
schools and within such Schools without regard to their race, color, religion, or
national origin, but desegregation shall not mean the assignment of students
to public schools in order to overcome racial imbalance." The courts have in turn
reversed your law or declared it null ana void as far as the meaning of desegre-
gation is concerned.

The courts also have, according to Senator Sam J. Ervin, violated the equal
protection clause of the 14th amendment. This clause forbids a state acting
through a public school board or any other state agency to treat differently per-
sons similarly situated. In other words, this clause said to treat in like manner
all persons in like circumstances. Therefore, if some children in a neighborhood
are allowca to attend their neighborhood schools and others are bused across
town the equal protection clause is violated.

That is what the law says about student assignments. but I would like to point
out that as a concerned parent, a taxpayer, and the chairman of a concerned
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citizens group, student assignments which bring about massive forced busing is
neither sensible nor educational. It does not help race relations; but in fact
hinders them by placing students in a strange school and environment. Forced
busing is in fact wasting millions of dollars of our tax money that could be spent
more wisely on the education of our children. Its not very educational for a
small child to have to catch the bus as early as 7 :00 to 7:30 in the morning and
not get home from school until 4:00 to 5:00 in the afternoon. This child is so
worn out from riding the bus that he cannot learn at school and certainly will
be too tired to study at night.

No other method could be more fair than the old freedom of choice method
with children being allowed to attend school in the neighborhood. After all this
is the big reason the family moves into a certain neighborhood to begin with.
Since when did students have to go to sell( 1 in certain color ratios to get a
proper education? That would be like saying the Congress could not properly
make laws unless they had a ratio of 70 to 30 white-black. How absurd.

As concerned citizens we feel our educational system should be free from
oppression of the federal courts. We feel that our schools should be run on a local
level. We know our problems locally. HEW and the federal courts do not know our
problems and have only created more problems with their intervention in our
school. In a free nation such as America parents certainly should have the
opportunity to send their children to the school of their choice which Is usually
the neighborhood school. We urge the House of Representatives to take positive
action on these amendments to ensure that the education of our children will
again be the primary objective in our educationat system. It's very obvious now
that education is secondary with the ratio mixing being the main objective.

Save our public school system. Another 2 or 3 years of federal control of our
schools could bring about a totally welfare school system. Give us back our
schools.

Thank You!
Mr. MuivA. Mr. McCulloch.
Mr. McCuumen. I have no questions.
Mr. MENA. Thank you, Mr. Brown. This will close the hearing for

today.
We will reconvene at 10 o'clock tomorrow morning.
(Whereupon, at 1:20 p.m. the hearing adjourned to reconvene at

10 a.m., May 4, 1972.)
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THURSDAY, MAY 4, 1972

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE No. 5 OF THE

COMMITTEE ON THE JUDICIARY,
Washington, D .0.

The subcommittee met at 10 a.m., pursuant to recess, in room
2141, Rayburn House Office Building, the Honorable Jack Brooks
(chairman) presiding.

Present: Congressmen Brooks, Hungate, Mikva. McCulloch, Poff,
and McClory.

Staff present : Benjamin L. Zelenko, general counsel, Franklin G.
Polk, associate counsel and Herbert E. Hoffman, counsel.

Chairman BuooKs. Gentlemen. the meeting will come to order. Re-
grettably, our distinguished and beloved chairman cannot be present
at this morning's hearing and he asked me to preside instead.

Former Associate Justice of the Supreme Court, Hon. Arthur J.
Goldberg has served this country in a number of important capacities,
as former Secretary of Labor and as Ambassador to the United Na-
tions. He is widely recognized as an outstanding attorney and special-
ist, in the field of labor relations. We want to welcome Justice Gold-
berg to these hearings.

STATEMENT OF HON. ARTHUR J. GOLDBERG

Justice GOLDBERG. Thank you very much, Mr. Chairman and dis-
tinguished members of the committee, I appear here today at the com-
mittee's invitation to testify concerning House Joint Resolution 620,
providing for a constitutional amendment relating to the busing of
public school students; the Student Transportation Moratorium Act,

13916, providing for a moratorium on busing; and the Equal
Educational Opportunities Act of 1972, H.R. 13915, containing per-
manent antibusing provisions.

In this testimony, with the committee's leave, I shall first address
myself to H.R. 13916 and 13915. I shall then make some comments
about, the joint resolution, House Joint Resolution 620. providing for a
constitutional amendment.

I am of the considered view that enactment of the administration's
proposed Student Transportation Moratorium Act, H.R. 13916, would
be an unconstitutional interference with the judicial power vested by
article, ITT in the Federal courts. I am similarly of the view that the
busing provisions in the Equal Educational Opportunities Act, H.R.
13915, suffer the same constitutional infirmity. Further, in my opinion,
the administration's proposals, viewed in their entirety, tilt toward

( 1469
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the restoration of the discredited and overruled "separate but equal"
doctrine of Plessy v. Fergu8on, 163 US. 537 (1896) expressly over-
ruled by the Supreme Court in Brown v. Board of Education, 347 U.S.
488. decided May 17, 1954. Finally, I believe that the proposal em-
bodied in House Joint Resolution 620 to amend the Constitution would
be a backward step in the steady progress since Brown toward elimi-
nating State-sanctioned racial discrimination.

The Moratorium Act, H.R. 13916, would explicitly stay the effec-
tiveness of any busing order issued by a Federal court during the pe-
riod beginning with the enactment of the moratorium and ending on
the earlier of two dates: July 1, 1973, or the date on which the Equal
Educational Opportunities Act, the companion to the Moratorium Act,
is enacted.

The Equal Educational Opportunities Act, H.R. 13915, would im-
pose a variety of restrictions on the ability of Federal courts to order
busing to correct school segregation. These restrictions would apply
notwithstanding a finding of State-imposed segregation of public
schools and a determination by the district court that busing, under
these circumstances, is an essential "tool"and I am using the word
from a Supreme Court opinion to which I shall make referenceto
desegregate the schools and eliminate racial discrimination there in
"root and branch."

It is, as I have already said, my considered opinion that the Presi-
dent's antibusing proposals are plainly unconstitutional because they
violate the separation of powers mandated by the Constitution.

The Founders established the Federal judiciary as an independent
and coequal branch of our Government. They did this in article III
of our Constitution. To safeguard their independence, Federal judges
are given life tenure and unreducible pay. More important, the Found-
ers entrusted the courts with the great and, at that time, unprecedented
power of judicial review of legislative and executive actions. These are
to be tested by the litihus of the supreme law, the Federal Constitu-
tion. Our State constitutions are modeled upon the Federal in this
regard.

Our courts, State and Federal, exercise the power of judicial review
not merely as a matter of tradition but because it was intended that
they should have that power; they are not usurpers but an integral
part of the grand design to insure the supremacy of the Constitution
as snperme law to which all branches of Governmentincluding the
executive and the legislativeare subject. This is what the Constitu-
tion clearly expresses in its supremacy clause and what it clearly im-
ports in its detailed provisions defining and limiting executive and
legislative powers.

In the great case of Marburg v. Madison, decided early in our na-
tional history, Chief Justice Marshall declared that "lt is emphati-
cally the prcvince and duty of the judicial department to say what
the law is." Since then, it is a settled feature of our constitutional
system for almost 200 years that decisions of the Supreme Court must
be respected and obeyed by Government as well as by people.

In Swann v. Charlotte-Mecklerburg Board of Education, 402 U.S. 1,
decided April 20, 1971, Chief Justice Burger traced the tortuous legal
history of school desegregation &retching from the Court's decision in
Brown. v. Board of Education. 347 U.S. 483, decided May 17. 1954, to
the present time. This is what the Chief Justice said of this history :
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"Nearly 17 years"by the way, now 18 years ago"this Court held, in
explicit terms, that State-imposed segregation in public schools denies
equal protection of the laws. At no time has the Court deviated in the
slightest degree from that holding or its constitutional underpin-
nings." 402 IT.S. 11.

IC I may interject, I should like to say all opinions of the Supreme
Court from Brown to Swann have been unanimous in this area. They
have been joined in by Justices who are described in the popular press
as "liberal" or "conservative" activist or judicial restrainerswhat-
ever these terms may mean, but all decisions have been unanimous. I
will continue with the Chief Justice's observations and conclusions.

The objective today remains to eliminate from the public schools all vestiges
of imposed segregation. Segregation was the evil struck down by Brown as con-
trary to the equal protection guarantees of the Constitution. That was the basis
for the holding in Green v. County School Board, 391 U.S. 430 (1968) that school
authorities are "clearly charged with the affirmative duty to take whatever steps
may be necessary to convert to a unitary system in which racial discrimination
would be eliminated root and branch."

And finally, in specifically considering the question of school bus-
ing, Chief Justice Burger in the Swann opinion, had this to say :

. . . In these circumstances, we find no basis for holding that the local school
authorities may not be required to employ bus transportation as one tool of
school desegregation. Desegregation plans cannot be limited to the walk-in school.

Now, Mr. Chairman. and _gentlemen of the committee, 'kcause of
the misapprehension of the Supreme Court actions in this regard, it
is important to note the restraint with which the Supreme Court unan-
imously considered school busing. The Court did not give a broad
mandate to district courts to enforce school busing under any and all
circumstances. The Chief Justice wenton to say the following :

Any objection to transportation of students may have validity when the time
or distance of travel is so great as to either risk the health of the children or
significantly impinge on the educational process. District courts must weigh
the soundness of any transportation plan in light of what is said in subdivisions
(1), (2) and (3) above. It harkily needs stating that the limits on time of travel
will vary with many factors, but probably with none more than the age of the
students. The reconciliation of competing values in a desegregation case is, of
course, a difficult task with many sensitive facets but fundamentally no moreso than remedial measures courts of equity have traditionally employed.

In light of the undeviating and unanimous line of decisions of the
Supreme Court holding that State-imposed segregation in public
schools is unconstitutional and that busing is a permissible tool of
school desegregation, what needs to be said of President Nixon's
proposals which would interfereand that is what the proposed
legislation plainly doeswith the Court's handling of school desegre-
gation cases? Perhaps the most appropriate statement would be what
Justice Story remarks about the Court's decision in Worcester v.
Georgia, 31 U.S. (6 Pet.) 515 (1832). In that case the Supreme Court
had upheld the Cherokee Indian's claim to treaty land against annexa-
tion by Georgia. This ruling aroused great anger in President Jack-
son and in Georgia. There were rumors that both Georgia and the
United States would decline to follow the decision. Referring to these
reports Justice Story in a letter to a friend, stated simply : "The Court
has done its duty; let the Nation now do theirs."

Yes, the Federal courts have done their duty in the school desegre-
gation cases in a very difficult area, as I can bear witness, having had
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the privilege of sitting on the court for 3 years and participating in
some of its decisions in this field. I suppose nowhere in the judicial
history of the United States have so many devices or stratagems been
employed to defeat a plainly declared and unanimous decision of the
Supreme Court. Notwithstanding, the courts have persevered and
until now have been uniformly supported by the Chief Executive of
the country. It is very interesting to me as I contemplate what has
transpired in the past, to see what action Chief Executives have taken.
It is well known that President Eisenhower, for example, had re-
servations about Brown. The fact of the matter is that he never said
that he approved Brown vs. Board of Education, but when in Little
Rock, the Governor of that State, Governor Faubus. at the time, took
steps to frustrate the mandate of the court, without hestitaion, Presi-
dent Eisenhower, despite his personal feelings about Brown, sent in
Federal troops to enforce the court's order. President Eisenhower dis-
charged the plain duty of the Chief Executive of our country under
our constitutional scheme.

We cannot be defenders of the law if we leave the courts, and par-
ticularly our highest court, defenseless against attempts to prevent
them from performing their sworn constitutional duties. Courts can-
not with propriety defend themselves; it is the specific obligation of
the Congress, the bar, and others to come forward and provide a
defense.

What is the Nation's duty? What is the Congress' duty? To me the
answer is plain because it transcends the issue of busing.

I thought Mr. McCulloch stated it better than I li'xe stated it in
my testimony. The issue is our judicial system, the concept of separa-
tion of powers, our belief in a government of laws. That is the basic
issue that is involved here and that issue transcends the more limited
issue of the statutory provisions relating to busing.

It is in my view the plain duty of the Congress, sworn as every
official, State and Federal, is sworn to uphold the Constitution, to
defend the courts, to defend their independence from executive and
legislative interference, to defend the integrity of the judicial process
and our constitutional commitment to the rule of law and not of men.

And I would add this. I think it is the plain duty of Congress to
defend the many courageous Federal judges, many from the South
and specifically the fifth circuit and its districts and from the fourth
circuit. too. who have properly invoked judicial authority to ban
racial discrimination in the face often of legislative default and execu-
tive defiance, on the State level principally, and, on occasion, wide-
spread public misunderstanding and disapproval.

When I was on the Court, the Federal judges in Alabama. I can
think of one in particular, Judge Johnson, a great Federal judge,
lived practically in a state of seige because they were doing their duty

follow the Supreme Court and enforce the Constitution.
This has happened to other judges, Federal and State, because of

their con mitment to the Constitution of the United States and their
responsibility as lower courts to enforce decisions handed down by the
Supreme Court.

But basically what is the duty of the Nation and the Congress and
all of us is to defend the Constitution, itself, which explicitly provides
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that no State shall deny to any person within its jurisdiction the equal
protection of the laws.

As I conceive the legal problems here involved, the question before
this Committee and the Congress is whether we are prepared to over-
rule Marbory v. Madison. That is the essential question because if
we believe in JIw'buiy v. Madison, we believe then that the Consti-
tution as interpreted by the Supreme Court is binding upon all of us
and that the courts cannot be interfered with in carrying on their
duties.

So, if this legislation were to be enacted, we would in effect be
overruling Chief Justice Marshall in M arbury v. Madison.

It is not an adequate answer to say, if this legislation were emitted,
the courts would have a chance to review its constitutionality. The
courts are not the only ones charged with the responsibility of support-
inu and defending the Constitution.

fiThat obligation rests equally with the august Congress which shares
that responsibility as indeed the EN :cuti ve does, too.

Now, I am well aware there are different views about forced busing.
All busing is forced. I have a farm in Virginia. Obviously, children
who live near my farm are forced to take buses to get to school, not
forced in an opprobrious sense but forced in the sense that they live
in rural communities and they, therefore, must be brought to school
by the only means available, which is a bus.

I suppose what. is meant is forced busing is court-ordered busing.
but I should note in passing that busing in our history has been far
more widely practiced to enforce segregation than to eliminate it.

But what ever one's view is on this subject, I have the profound
conviction that no legislator, regardless of his party or personal pred-
ilections, can or should differ with the concept that court decisions
must be obeyed and enforced and not tampered with by the Executive
or by Congress.or by anyone else.

I believe further that no one can validly deny that the President's
moratorium proposal would directly undermine C'hief Justice Burger's
holding for the unanimous Court in Slf,a7t7t v. Board of Education,
and I again repeat what he said .

We find no basis for holding that the local school authorities may not be
required to employ bus transporta'ion as one tool of school desegregation. De-
segregation plans can not be limited to the walk-in school.

I am of the firm view that enactment of the President's pmpo,;ed
Student Transportation Moratorium Act would be an unconstitutional
interference with the judicial power vested by article III in the Fed-
eral courts, and I am similarly of the view that the busing provisions
in the Equal Educational Opportunities Act which are permanent in
their character, suffer the same constitutional infirmity., I am not per-
suaded by the argument advanced by administration spokesmen that
under article III Congress is empowered to limit jurisdiction of the
Supreme Court and impliedly empowered to limit the jurisdiction of
the Federal courts and that consequently the jurisdiction of the Fed-
eral courts to grant the busing orders may be restricted as provided in
the Moratorium Act and Educational Opportunities Act.

This argument overlooks the fact that the Constitution ha:S other
provisions besides article III and that many of these provisions guar-
antee individual rights.
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I think already in the testimony before this committee some ex-
amples have been given. The most obvious one, of course, is that
Congress could not constitutionally provide a moratorium against the
jury trials in our Federal system.

Obviously, this would contravene the provisions of the Constitution
which guarantee the right of trial by jury so precious to the preserva-
tion of our fundamental rights.

Nor, is it conceivable that the President could propose or Congress
could entertain a proposition that there would be a moratorium on
the exercise by any of us of our right of free speech under the first
amendment, under the guise of a statute dealing with the ittrisdietion
of the Federal courts which are constitutionally vested with authority
to exercise the judicial power of the United States.

Federal judges are mandated by the Constitution to follow the
whole Constitution and to grant relief necessary to vindicate consti-
tutional rights found to be denied.

And the Federal courts cannot be passive and indifferent to an
Executive or congressional attempt to remove jurisdiction from the
Federal courts for the purpose of preventing enforcement of individ-
ual constitutional rights including the right to be free from racial
discrimination imposed by law.

Now, in the second Sinamit case, Chief Justice Burger dealt with a
State statute which is in many resnects similar to the statutes you are
considering and in that case the Chief Justice again speaking for the
unanimous Court, held that, such a statute contravened the fourteenth
amendment. If Congress were to pass this statute, it would be in contra-
vention of the fifth amendment since, in the ease of Bolling v. Sharpe.
the Supreme Court of the TTnited States held that the fifth amendment
Av.s bind'ng upon Congress and parallels the 14th amendment, even
though the language is somewhat different. because the fifth amend-
ment does not explicitly contain equal protection language. The
Simreme Court held in Bolling v. Sharpe that equal protection was
subsnmee. under the concept of due pmeess of law.

To acquiesce in the removal of jurisdiction would be to alter estab-
lished constitutional law to surrender the citadel of equal justiee and to
breach the separation of judicial and legislative powers.

Having created lower Federal courts and conferred on them juris-
diction of eases arising under the Constitution. Congress cannot limit
this jurisdiction in ways that violate other provisions of the Consti-
tution or prevent courts from granting effective relief.

Nor am I persuaded by the further argument that has been advanced
by the administration that Congress has the authority under section 5.
the enfocrement section of the 14th amendment. to impose the sug-
gested moratorium.

I believe Mr. Justice Black, in one of his last opinions in the
18-year-old voting case, Oregon v. Mitchell. provided the answer to
this contention in these words:

Congress may only 'enforce' the provisions of the Amendment Five
he was dealing with the Thirteenth. Fourteenth and Fifteenth
and may do so only by appropriate legislation. Congress has no power under the
enforcement sections to undercut the Amendments' guarantees of personal
equality and freedom from discrimination.
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Justice Black cited a prior decision specifically to the same effect
Katzenbachv. Morgan, 384 U.S. 641, decided in 1966. Congress has no
power to undercut or dilute the undifferentiating decisions of the
Court from Brown to Swann, holding that State-sanctioned segre-
gation of public schools violates the equal protection of the 14th
amendment and that relief appropriate to eliminate such racial dis-
crimination must be granted by the courts.

For the same reason the administration's reliance upon the Supreme
Court decision sustaining the Norris-LaGuardia Act is unfounded

The chairman mentioned that I had some experience in labor
'natters and that is so in my past reincarnation. I am well familiar
with the Norris-LaGuardia Act and its history. The restriction of
the Norris-LaGuardia Act on the right to an injunction of labor dis-
putes operates to protect, not to restrict, a constitutional right. It
operates to protect the first amendment right of peaceful picketing.
The Norris-LaGuardia Act is often misunderstood. It does not operate
to restrict a Federal court from entering into an injunction against
violence. The statute does not deprive employers of a constitutionally
protected right or remedy since there is no constitutional right for
employers to prevent appropriate peaceful picketing.

There is another reason why Congress cast the Norris-LaGuardia
Act in what appears to be jurisdictional terms. At the time the Norris-
LaGuardia Act was drafted, it was unclear from Supreme Court
decisions as to the scope of authority of Congress under the commerce
clause to deal with the field of labor relations and therefore the legis-
lative draftsmen cast the statute in what at first reading would appear
to be in jurisdictional terms. The fact of the matter is what in later
decisions, the great Jones & Laghlin case and others, the scope of
the commerce clause was interpreted to enable Congress to deal with
labor relations in areas affecting commerce. Were the act to be drafted
by Congress today. it is clear from subsequent labor relations, it would
1)e drafted in substantive rather than jurisdictional language.

But in any event, there is no analogy because here the statutes in
question operate by their terms, as to restrict the full reach of the 14th
amendment. This is quite different from the Norris-LaGuardia Act
which, as I have said. onerates to protect the first amendment right to
carry on peaceful activity.

The administration also has mentioned, as support for these
statutes, ex parte McCord le. a reconstruction case decided in 1869.
Most thongthful commentators take a dim view of Mcearc lle because
Mervardie interk red with the right of habeas corpus upon which our
liberties basically depend. And most thoughtful commentators assume
that 3feCardle does not have very much present vitality. But even
if you were to assume that it does, it is readily distinguishable from
what is in issue today.

In Mc Cordle the Supreme Court held that Congress could take
away the right of the direct appeal Congress.had provided in habeas
corpus cases. The original jurisdiction of the lower Federal courts and
the Supreme Court to grant habeas corpus writs was left unimpaired,
as well as the discretionary power of the Supreme Court to review
renewals of the great writ. Finally, and most critically, the law
sustained in Met-Yonne did not, as the proposed moratorium would,
restrict remedies while purporting to leave the basic jurisdiction
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unchanged. Indeed the MeCardle court expressly confirmed cases
invalidating legislative interference with the courts in the exercise of
their continuing jurisdiction.

Just as this legislation would overrule Marbury v. Madison, it
would also overrule one of our early great cases, the case which really
established judicially the concept for separation of powers, Hay-
burn's case, 2 U.S. 408 (1792).

In that case the Court held that Congress could not review and
reverse the Supreme Court in its constitutional adjudicatiors.

It is quite clear to me that the legislation before you is unconsti-
tutional, but, whether one agrees witn me or not on the constitutional
aspects of the matter, Congress also has the policy question before it.
The persuasive note in the administration's proposals is interference
with the courts in the performance of their constitutional duties. On
this issue, all devoted to our constitutional commitment, to the con-
cept of separation of powers, must and should join in opposition to
the administration's proposal.

No one can really doubt the enormity of the interference with
judicial process and the consequent diminution of respect for law and
justice which must inevitably ensue. It is a contradiction in terms,
in light of respect for law, for a statute to be enacted which says, in
effect,, that a court may enter an order, sustaining a constitutional
right, but that its implementation may be stayed. When I was on the
Supreme Court, I wrote for the Court a unanimous Court opinion
in Watson v. Memphis. This is a case which involved desegregation
of the public parks in the city of Memphis.

In that case I said for the Supreme Court, a unanimous Court,"Con-
stitutional rights are for the 'here and now.' They are not rights which
may be indefinitely postponed."

I have noted some testimony before this committees trying to dis-
tinguish between the right and the remedy. Such distinctions, in the
present context, are artificial and unrealistic. Once it is said, as the
Court did in 'Watson v. Memphis and in the long line of school cases,
that constitutional rights are for the here and now, and not for the
indefinite future, then the remedy becomes part of the right. The
remedy cannot be considered separately, because otherwise the con-
stitutional right becomes an abstraction and not a reality.

I would like to say a few words about, the joint resolution. I share
the concern voiced by others who have already testified about an
amendment that limits the basic human rights guaranteed by the 14th
amendment and that bars even the busing of minority children whose
parents want them to be bused to better and less segregated schools.

That, of course, is what the amendment would permit. I believe
that such amendment would be a backward step in our stated progress
toward eliminating State-sanctioned racial discrimination.

My own philosophy in this regard is set forth in another opinion
I wrote as a member of the Supreme Court in. Bell v. /Varyland,
decided June 22, 1964. If you will bear with me, I would like to read
a few sentences from that opinion. This is what I said :

The Declaration of Independence states the American Creed: We hold these
truths to be self-evident, that all men are created equal and they are endowed
by their Creator with certain unalienable rights, that among these rights are
life, liberty, and the pursuit of happiness. This ideal was not fully achieved with
the adoption of our Constitution because of the hard and tragic reality of Negro
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slavery. The Constitution of the new nation, while heralding liberty, in effect
declared all men to be free and equal except black men who were to be neither
free nor equal. This inconsistency reflected a fundamental departure from the
American Creed, a departure which it took a tragic civil war to set right.

With the adoption, however, of the Thirteenth, Fourteenth and Fifteenth
Amendments to the Constitution. freedom and equality were guaranteed ex-
pressly to all regardless of race, color or previous condition of servitude.

I shall skip some of what I said and now go on.
The Thirteenth, Fourteenth, and Fifteenth Amendment do not permit Ne-

groes to be considered as second-class citizens in any aspect of our public life.
We make no racial distinctions between citizens in exacting from them discharge
of public responsibilities.

Ti 0 heaviest duties of citizenship, military service, taxation. obedience to laws,
are Laposed even-handedly upon black and white. States may impose the burden
of state citizenship upon Negroes and states in many ways benefit from equal
imposition of the duties of Federal citizenship. Our fundamental law which
insures such equality of public burdens in my view insures equality of public
benefits. This Court has repeatedly recognized and applied this fundamental
principles to many aspects of community life.

The constitutional right of all Americans to be treated as equal members of
the community is a civil right granted by the people in the Constitution, a right
which is too important, and this is pertinent here. in our free society to be
stripped of judicial protection. It is and should be more true today than it was
over a century ago that the great advantage of the Americans is that they are
born equal and in the eyes of the law, they are all of the same estate. The
first Chief Justice of the United States, John Jay, spoke of the free air of
American life. The great purpose of the Fourteenth Amendment is to keep it
free and equal. Under the Constitution no American can or should be denied
rights fundamental to freedom and citizenship.

31r. Chairman, and gentlemen of the committee, I adhere to the
views I expresed in this opinion and, therefore, oppose enactment of
H.J. Res. 6.(l and the legislation which you are considering.

1 want. to thank you, Mr. Chairman, and members of this committee
for permitting me to state my views on this most important subject.

Chairman BROOKS. Justice Goldberg, we are grateful to you for
your helpful testimony. I really did not try any cases with you in labor
law, but 1 make a pretty effective witness for your cause.

The administration witnesses have urged this subcommittee that
the busing moratorium legislation is needed in order to give Congress
the time to study and recommend substantive standards to govern
future court desegregation orders.

What is your comment on that?
Justice Cf.roLUBERG. My comment on that is that it reflects a lack of

confidence in the Court, including a lack of confidence in Chief Justice
Burger and his colleagues who have carefully delineated the scope of
protecting constitutional rights. I cannot understand the argument
that more time is needed to enact a statute which would deny the pro-
tection of the 14th amendment.

Congress has no authority to do this and the administration proposal
in this r :.ea simply does not hold water.

Chairman Baooxs. What do you foresee as a consequence if the
moratorium bill is enacted upon the capacity of the courts to hear and
try cases involving segregation in pnblic schools? What would be the
impact upon Federal courts if the moratorium bill were passed ?

Justice GounsEtio. It would be, I think, an unprecedented and un-
warranted interference with the plain duty of the courts to enforce
the equal protection clause of the 14th amendment and would lead
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to disrespect for the law among our citizens. We need today more
respect for the law, not less. As I said, Mr. Chairman, the moratorium
statute is so drafted that a court could hand uown an order which
would say, in a given situation, that a constitutional right has been
denied but the court would be impotent to implement that order. I put
to you a simple proposition : What respect for law tquld a litigant have
if a court decision came down saying that his constitutional rights
were plainly abridged and concurrently that t.-is right could not be
vindicated?

But vindication would be not only temporarily delayed, but as I
have pointed out, under the Equal Educational Opportunities Act,
could be permanently delayed.

Mr. MCCLORY. Will the chairman yield for this comment g
Chairman BROOKS. Yes.
Mr. Mcaosy. As I recall, we posed the question to the Attorney

General when he was here and we asked him whether this Moratorium
Act would deprive the Supreme Court of the right to pass upon con-
stitutional provisions, including the equal protection clause, and he
said no, that. this legislation would not affect the Supreme Court. It
was my understanding that his opinion was that the act would affect
the district courts but would not deprive anybody of any constitutional
rights in the Supreme Court. I think that should be made clear because
I think we have a great deal of testimony today devoted tc that point
which the Attorney General conceded in his testimony.

Justice GOLDBERG. I cannot understand that testimony in light of
the fact that the legislation applies to all Federal courts.

Mr. Mcaonv. I am recalling for your information what I believe
the Attorney General indicated to be "le legislative intent, -vhich
appears to differ from the way that you ,... re described it.

Justice GOLDBERG. But I have read the legislation and it is the legis-
lation. with due respect to the Attorney General, which, if enacted,
would prevail and the legislation applies to all Federal courts and the
Supreme Court is a Federal court.

Chairman BROOKS. The Justice is right in that. In the legislation on
page 3, lines 21 and 22, refers to, "implementation of any order of a
court of the United States."

Justice GOLDBERG. Yes.
Chairman BRoorcs. And this, I think, includes all of the Federal

courts despite what the Attorney General said.
Justice GOLDBERG. Right.
Chairman BROOKS. nave another question : Finding No. 5 of the

busing moratorium hill reads: "There is a substantial likelihood that
many local educational agencies will be required to implement desegre-
gation plans that impose a greater obligation than required by the
Fourteenth Amendment . . ."

Do you believe the federal courts in this country have ordered
desegregation that exceeds the requirements of the 14th amendment ?

Justice GOLDBERG. No, sir; and there is a corrective if they do, and
that is by review in the higher cc'irts and I must say from my own
experience that correctives are sought and speedily acted upon.

The Supreme Court is well aware of the problems involved with
school semesters and has acted promptly when applications for stay
have been made to the Court. It also has acted promptly in handing
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down its decisions in these cases recognizing the impact of these deci-
sions upon local educational authorities.

Chairman Bnotis. Mr. Justice, aside from the constitutional in-
firmities as you pointed them out, in your opinion, would you elaborate
on what you believe to be the practical consequences of enactment of
the busing moratorium.

Justice GOLDBERG. I have said that, as a matter of policy, whether
one agrees with me constitutionally or not, it is a very undesirable
thing to do. It is undesirit'ile to do for several reasons.

First of all, the busing matter, while highly emotionally charged,
and understandably so, people worry about their childrenis not of
the dimensions which would warrant this type of legislation.

The number of children under a busing order of a court is insignifi-
cant in relation to the total number of children who are bused for
reasons quite independent of enforcement of desegregation orders.

And I think there is another basic thing involved here and that basic
thing is this: Really, as I have indicated in my testimony, there is what
I called a "tilt" toward restoration of separate but equal in this whole
panoply of legislation.

Now, we tried separate but equal for a long time. We tried it from
1896 to 1954 and our Nation is paying the penalty for that now. It
simply did not. work.

There never can heas the Court. said in Browvequality in sep-
aratism. It created many of the problems which now affect us in our
society, not only in the school area in terms of alienation of citizens
from each other and I would believeand I do not think anybody at
all can deny thatif this legislation were passed, it would be regaided
among our citizens, black and white, as a- movement backward from
the attempt to provide, equal protection of the laws for all of our
citizens.

I cannot conceive that it would be construed otherwise.
Chairman BROOKS. Mr. Justice, this committee has endeavored to

ascertain :low many students are bused for desegreation purposes in
this country. From HEW we have b 'n told that approximately 19
million shidents throughout this country are bused daily to their
schools.

The number of those bused for deseoTegation purposes is relatively
smaii but, we have not been able to get hard figure from the Depart-
ment as yet.

Justice GOLDBERG. My estimate, if you are interestedit is not a
very precise estimatebut I would doubt, that more than 100,0(X) chil-
dren are so bused and I think that is probably an overstatement be-
cause, as you recall, from Chief Justice Burger's opinion, there are
severe limitations imposed by the Supreme Court on the lower courts
in ordering busing.

Chairman BROOKS. Thank you.
Mr. McCulloch.
Mr. McCumocn. Thank yol , Mr. Chairman. I em very pleased, Mr.

Justice, that you are, here this morning I think you have a record
that has seldom, if ever, been excelled. You have approached this
difficult question as you have approached so many, with great insight.

I think, perhaps, if I can testify 1 minute and that is as long as
I will testify, the legislation which would prohibit busing would
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prohibit thousands of children from getting the quality education to
which they are entitled in this country.

Mr. Justice, I said a day or two ago that I came from the great
Miami Valley in Ohio where we have had school transportation since
1918 or 1919, at first by horse-drawn vehicles in some instances and
finally by the most modern vehicles that are made in America..

Of course, back in those olden days, motor driven vehicles made us
anxious for what might happen to the young students. But I do not
think that Ohio or any part of it has been set backward by forced
schooling, assignment, and busing to give a good education to all of the
students therein.

If this legislation is adopted, we will have, by legislati' e enactment,
denied quality education to thousands in America. I am gad you have
been able to be here. You have given us some interesting information
and opinion.

Justice Goi.nnEao. Mr. McCulloch, when I grew up in Chicago, and
we did not have buses but I attended a high school that was 4 miles
away, my method of busing myself to high school was to either walk
or search around for a discarded transfer, since I could not afford the
street car fare. If I could find a transfer. that would get me to school.
So that was a form of busing, too, not as good as the State provided
or a city provided bus or horse-drawn vehicles.

Mr. 3IeCt-r.i.oen, I was told when younger and when I followed
advice that one was not to ever try to stop a story of an able man to
whom one was talking. But in Ohio I was transported to school some 10
or 15 miles by a railroad hand car.

Chairman BROOKS. Congressman Hungate.
Mr. Hu Noivrt. Thank you, Mr. Chairman. On page 3 of your state-

ment you say that the President's antibusing proposals are unconsti-
tutional because they violate the Separation of Powers mandated by
the Constitution. Would you think it possible for a court to violate
Separation of Powers?

Justice GOLDBERG. YCS.
Mr. HIINGATE. What would be the remedy in that case?
Justice GOLDBERG. The remedy would be in this Congress. Any judge

who would violate the Constitution ought be impeached. He is
bound by the oath. We are all bound, but all members of the executive,
the legislative and the judiciary are bound by the separation-of-
powers concept.

But I well know how careful the courts have been to respect Separa-
tion of Powers. Sometimes they are being criticized for too much
caution in this regard. I will give you an example. Many people feel
the courts should have passed upon the question of validity of the
war in Vietnam. They have turned down every request to do so and
some people fee' they are not discharging their duties. It is an indica-
tion of the great caution with which courts approach problems of this
character.

Mr. HIINGATE. Has impeachment over been used as a weapon under
such circumstances?

Justice GOLDBERG. Impeachment has not been used as a weapon in
this area. It has been tried in others but I would say it would be to me
the beat cause for impeaching judges if they tried to assume powers
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that the Constitution does not vest in them. They are bound by the
Constitution, too.

Mr. HIINOATE. As I understood your statement, and I think this
would also follow the Coleman report,"separate is not equal." As a
factual matter, don't we have certain areas in this country which be-
cause of geography, let us say, do not have integration and in my
judgment would not be said to have segregation. There just are not any
people of the minority races or religions or ethnic groups there. Do we,
then, necessarily have some areas that are not equal?

Justice GOLDBERG. Yes, we do reg-ettably but it is to be remembered
that under the Constitution and 14th amendment the courts can only
act against the State action. They are not at large to remedy situations
which exist which are not the result of State action. We are dealing
here with State-sanctioned segregation.

The amendment says "No State shall".
Mr. HIINOATE. Does that involve a distinction between de jure

and de facto?
Justice GOLDBERG. It does.
Mr. TIUNGATE. And there is a distinction between de jure and de

facto?
Justice GOLDBERG. Yes, sir.
Mr. HIINOATE. On page 8 of your statement you say "Havina.cre-

ated lower Federal courts," and so on, "Congress cannot
jurisdiction."

We have had testimony earlier concerning the abolition of the
Commerce Court by the Congress. Would that be relevant ,o this
issue?

Justice GOLDBIRO. There Congress would be eliminating a court.
It would not be saying that we keep a court and it may go ahead and
do its business but it may not do it a certain way which Congress
does not like. That is quite a difference.

Mr. HIINOATE. That is analogous perhaps to the situation where a
corporation is created where one is not authorized, but unreasonable
or unconstitutional restrictions nevertheless cannot be imposed on such
an entity.

.Tustice GOLDBERG. That is right.
Once you created the entity. that entity must be allowed to operate

in conformity with law.
Mr. HIINOATE. With respect to suspension of constitutional rights

perhaps you covered this in discussing in re Meeardlewas not the
right of habeas corpus suspended ?

.Tustice Gomm:Ito. It was but you will recall one of our greatest
cases, ex parte Milligan. Then habeas corpus was suspended in the
District of Columbla by a great President, President Lincoln, even
great presidents sometimes step beyond the Constitutionthe Supreme
Court of the United States in es" parte Milligan held that the writ
of habeas corpus could not be suspended since the courts were sitting.
The Court went on to say that the Constitution of the United States
is a Constitution t1 at applies in war and in peace and covers with
the mantle, of its protection all classes of citizens under all circum-
stances. I think that is an accurate quote.
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Mr. ItarroivrE. Then is it a correct statement that thecourts did not
sanction or did not permit suspension of habeas corpus during the
Civil War?

Justice GOLDBERG. That is correct.
Mr. HIINGATE. It may have been factually done but not legally.
Justice GOLDBERG. That is correct.
Ex parte Milligan is the case which so held.
Mr. HUNOATE. On the issue of the power of Congress to restrict

the Court in the exercise of its power I take it you do not think Norris-
LaGuardia is precedent for that.

Justice GOLDBERG. No.
Mr. HuNeiArE. But that act limits the situations in which injunc-

tions can be issued. Wouldn't that be authority that Congress can
restrict exercise of judicial power?

Justice GOLDBERG. No; I do not think so because in the Norris-
LaGuardia Act Congress passed a statute to protect the constitutional
rights of the workingman, not to abridge them. An employer has no
constitutional rights to abridge constitutional rights of the working-man.

Mr. HimmiATE. On that point and in the statement on page 9 you
say the Norris-LaGuardia Act does not deprive employers of a con-
stitutionally protected right or remedy. Leaving aside the word "con-
stitutionally," was it not a fact that prior to enactment of that act
an employer had a right to get an injunction and after the act he had
none?

Justice GOLDBERG. But the Supreme Cour held in the Avenn case
that there is a constitutional right on the part of labor organizations
peacefully to picket, and, therefore, the employers' prior recourse to
unrestricted injunctions was not to be further sanctioned.

Mr. Hurromm. Thank you, Mr. Chairman, and thank you, Justice
Goldberg.

Chairman BROOKS. Congressman Mikva.
Mr. MIKVA. Mr. Justice, let me state what a distinct privilege it

is to have you here as a witness. I had the great pleasure of serving
as an associate and partner in one of your other reincarnations.

Having said that, I will not blame my lack of legal knowledge on
you. Let me ask vou this. Do you know of any case on appeal where
a Federal court has specifically held that de facto school segregation
came 7ithin the purview of Brown v. Board of Education?

Justice GOLDBERG. No.
Mr. Mixon. I do not. either, but assuming that there were such a

case. is there any reason for you to assume that the Supreme Court
of the United States would not in due course reverse or correct such
a finding?

Justice GOLDBERG. I am positive in my own mind that the Supreme
Court of the United States, whatever the changes in personnel, would
hold that its only authority in this area is to enforce the 14th amend-
ment which plainly applies to State action and does not apply to action
which is not State action.

Mr. Mixvn. So that whether Judge Merhige or a judge in Michigan
or a judge in California has exceeded the charge of Brown v. Board
of Education, the proper means and only means for correction of such
excesses exists by appeal to the Supreme Court of the United States.

Justice GOLDBERG. That is correct, Congressman.
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Mr. MIKVA. I was very much struck by your suggestion that what we
are being asked to do as the minimum is to interfere if not reverse
Broom by taking away that normal route of correcting excesses and
having Congress declare the law.

Justice GOLDBERG. That is correct. If there is a feeling in Congress
that the Supreme Court is proceeding not quickly enough, it is within
the purview of Congress to pass expediting legislation about consider.
ation of cases. This has never been regarded to be an undue interference
with the courts. This has been regarded as a declaration by Congress
that certain cases ought to be given priority in consideration. How-
ever, the Court, itself, has been very alert in seeing to it that cases of
this character are promptly acted upon.

Mr. MIKVA. Along that line, there was a provision that has been
incorporated in a bill that the House passed which provided for an
automatic stay of a busing order pending appeal.

Would you care to comment?
Justice GOLDBERG. In my opinion that would be an unconstitutional

infringement of the judicial process. The courts are the ones who have
to determine whether or not an order shall be stayed and there, too,
the courts have acted with great promptness, vigor, and good sense.
In one of Justice Black's last actions, a case came before him to stay
an order of a court of appeals. He was of the opinion that the order in
question unduly delayed desegregation under Brown and subsequent
decisions.

Nevertheless; since he felt that the whole Court, ought to pass on it,
he preserved the court of appeals' order to give the whole Supreme
Court the opportunity to pass on it. The whole Court did passon it and
reversed the order of the court of appeals.

Mr. MIKVA. Mr. Justice, let me ask you to turn your attention to the
constitutional amendment, the one we have been looking at most
specifically and on which we have heard testimony, House Joint Reso-
lution 620, introduced by Congressman Lent. It does not mention
busing in the body of the resolution. It reads: "No public school
student shall, because of his race, creed, or color be assigned to or
required to attend a particu'ar school."

Let me conjure up the hypothetical case where a court found de jure
segregation. Would you agree with me that if House Joint Resolution
620 were adopted there would be no order a court could enter to assign
students in'a different manner if race were to be taken into amnia ?

Justice GOLDBERG. That is correct. The constitutional amendment
is a repealer, in considerable measure of the 14 h amendment. That
is what it is.

Mr. MIKVA. Yesterday we heard the vice mayor of the city of
Richmond who was talkiag about the possible results if this amend-
ment were to be adopted. He said Congress would be saying to all
black people of this country: "We tell you to follow the rules and as
soon as you start to win under the rules, then we change the rules."

Justice GOLDBERG. On Or t, you know. I think that the whole thrust
here is very unfair to scho A authorities, many of them in the South
who have conscientiously tried to comply with the Court decisions. I
mentioned that I have a farm in Virginia. In my area, the county has
provided an integrated school systein. They have abolished the dual
system they have had. All of the children in the high school, for ex-
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ample, go to the same school and they are bused to that school.
Everybody has to be bused because they are in the country.

I would think that school authorities who have done this would
feel this is a repudiation of what they had done.

Mr. MIKVA. Thank you very much.
Chairman BROOKS. Congressman Poll.
Mr. POFF. Thank you, Mr. Chairman. I have no questions, but I

do have a comment.
I think the witness does this committee a great honor by his presence.

He is one of the Nation's most distinguished disciples of legal disci-
plines, and the testimony he has given here was scholarly and skillful
as usual. As one member of the committee, I am grateful for his
testimony.

Justice GOLDBERG. Thank you very much.
Chairman BROOKS. Mr. McClory.
Mr. MCCLORY. Thank you.
I want to join in the comments of my colleague from Virginia, Mr.

Poff, and add that the testimony has been very forceful and cogent.
I would like to ask this question since the testimony has been di-

rected against the moratorium bill and against the proposed consti-
tutional amendment. You made reference to the language in the
Swann case which seems to outline limits with regard to busing for
desegregation. Would you have any suggestion, either legislative or
administrative, with regard to helping to resolve what is a real
problem?

It is a very deep-seated problem as you are aware. Many others have
joined in this discharge petition and have taken definite action with
regard to the moratorium bill and the equal educational opportunities
bill. What suggestion, if any, would you have?

Justice GOLDBERG. Congressman, there is need for improving the
quality of education in our country. I recognize this committee. being
the Judiciary Committee, is dealing only with the constitutional as-
pects of the problem. I have confined my own testimony, for example,
on the equal- educational opportunities bill to the busing provisions
because of that. There are bills on the educational aspects pending in
the Congress.

Mr. Udall has offered a bill which is pending in the Congress which
I have looked at and which gives even more substantial help to local
authorities to improve the quality of education for everybody than
the administration's proposals. I have thought that Mr. 'Udall's bill
is a very good bill because it really preserves what we all want to pre-
serve and that is local control of the school system and encourage
these localities to provide quality education and gives them help to
do so without violating constitutional provisions.

In specific reference to your question, I recognize that there is a lot
of emotional feeling about this subject. I think part of the emotional
feeling results from the fact that people do not understand what the
Supreme Court has said on this subject. That is why I quoted Chief
Justice Burger and emphasized that that was for a unanimous court.
There is another aspect. The chairman asked how many children I
thought were being bused. Man; people, disturbed about some orders
entered by district courts in their localities, are overlooking the fact
that many of these orders, whether they relate to busing or whether



1485

they relate to the recent Richmond decision, have been stayed pending
review. They are not actually in operation. I do not want to express
an opinion about these orders because they are in the courts, but most
of those orders have been stayed pending decision by the Supreme
Court of the United States.

I think my own view is that the best thing that could be done in
this situation is to stand in resolute support of our Constitution and
to enlighten the people as to what the issuesare.

This is not the first time in our constitutional history when people
have been disturbed about decisions, but I trust the commonsense
of the people and once the facts get out, the people generally and ul-
timately support our Constitution and the Court's role in enforcing
the Constitution.

It is not so long ago that the reapportionment decision of the Su-
preme Court was under great attack. Recently I noticed an article de-
scribing that decision to be the success story of the Court. It takes
time sometimes for adjustment to a decision. Today 1 am am not aware
of any sentiment either in the Congress or in the people, that would
deny validity of that decision, even though it has caused problems
for Congress and for people.

Mr. McCupsy. Thank you.
Chairman BROOKS. Counsel.
Mr. POLK. Mr. Justice Goldberg, on page 9 of your statement you

refer to Mr. Justice Black's statement in Oregon v. Mitchell. Have
you had an opportunity to compute the number of Justices now on the
Court who have st bscribed at sometime or other to that view ?

Justice GOLDBERG. I do not know that the new members recently
named have had an opportunity to subscribeto that view. I mentioned
Justice Black's language be6ause of my high regard for the deceased
Justice, which I share with everybody in the country. Of course, he
was referring really to the Katzenbach case where therewas a majority
decision to this effect.

I think one of the least profitable exercises is to try to anticipate
what new members of the Court may do. When they put on the judi-
cial robe, they become different men. That is not because they brain-
wash themselves. It is because they are exercising a different function.
They are judges and entrusted with great responsibilities and I would
not want to even anticipate what the new members of the Court may
or may not do.

Mr. POLK. The arguments in favor of the moratorium bill asked us
to accept an analogy that, if the courts can issue a preliminary in-
junction to preserve the status quo while they determine the question
on the merits, then the Congress can as well. You indicate in your tes-
timony that constitutional rights are "for the here and now"; yet. you
indicate that the courts may nevertheless, stay such constitutional
rights while they decide the matter.

Why is it, in your view, that that analogy does not apply ?
Justice GOLDBERG. Because the Constitution empowers review of

lower court decisions, and review does take time.
Mr. POLK. If a substitute were introduced for the Equal Educa-

tional Opportunities Act that would enhance the Constitution. would
the moratorium bill then be constitutional?

80-440-72pt 8-14
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Justice GOLDBERG. I do not know, very frankly, because I would
still be troubled by the concept of interfering in any way with the
Court's pro or con but it would be a different problem than the prob-
lem you have here where you have a plainly declared and established
constitutional doctrine that the courts have enunciated and remedies
that they have said are appropriate and the proposed legislation is
attempting to undercut these rights and remedies.

Mr. POLK. Thank you.
Chairman BROOKS. Thank you very much, Mr. Justice. We have

been delighted to have you here.
Justice GOLDI3ERG. It lias been apleasure to be here.
Chairman BROOKS The Chair calls Mrs. A. 0. Kraehenbuehl,

Chesterfield County Council of PTA and U.S. Citizens for Neighbor-
hood Schools, Richmond, Va.

We are delighted to have yo' here. I want to advise the Commit-
tee that we hope to hear Dr. Garcia after this and then Mr. Sam
Buice and Rev. John Touchberry.

You may proceed, Mrs. Kraehenbuehl.

STATEMENT OF MRS. A. 0. KRAEHENBUEHL, CHESTERFIELD
COUNTY COUNCIL OF PTA, AND U.S. CITIZENS FOR NEIGHBOR-
ROOD SCHOOLS, RICHMOND, VA.

Mrs. KRAEHENBUEIIL. Thank- you, Mr. Chairman.
Chairman BRO:KS. We will accept for the record your entire state-

ment.
Mrs. KRAEHENBIIETIL. Thank you.
(The statement referred to follows:)

STATEMENT BY RETHA ICRAEIIENBUEHL, CHESTERFIELD COUNTY COUNCIL OF P.T.A.
AND U.S. CITIZENS FOR NEIGHBORHOOD SCHOOLS, MAY 4, 1972

Thank you, Mr. Chairman, for allowing a Ciesterfield County mother to
appear before this Committee to plead for a constitutional amendment.

My presentation is brief as I have summarized it to the point where every
paragraph tells a full story.

Every day of these hearings, there has been seated in this room a busload
of citizens from Chesterfield and Henrico counties as observers. We came to
determine for ourselves if this Committee was sincere in its efforts to find a solu-
tion to the "busing" problem.

We have heard repeatedly "Why are the parents opposed to busing when a
large percentage are already being bused?' Today, if we can make clear the dis-
tinction between (1) Busing, meaning mode of pupil transportation, and (2)
Busing, meaning forced assignment to a school across town in order to achieve
P n artificial racial ratio in the schools, we will have accomplished a giant step.
"Busing", meaning mode of transportation, is used without opposition in Chester-
field County today. In the 1970-71 school session, of pupils transported by bus,
86% (or over 17,000 students) were assigned to bus routes which. required 30
minutes or less total time from home to school. An additional 11.8% were trans-
ported on routes which required between 31 and 45 minutes. In this connection,
please remember that we have a very large county, moot of which is rural. This
type of transportation is necessary because of the limitation of tax supported
institutions. We are constantly striving for less mass transportationnot more.
Not by any stretch of the imagination should acceptance of this kind of busing
be construed to indicate that we can condone or accept forced busing. Therefore,
I beg you, Gentlemen, to know and understand that when a Chesterfield County
mother says "I do not want my child to be bused", she really means, "I do not
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want my child to be forcibly assigned to a school up to 18 miles across the
heavily congested streets of Richmond when there is a school within a mile ofmy home."

We have heard also in these hearings the insinuation that to oppose busing is
an attempt to resist integration. To refute this in our case, may I over as anexhibit a sequence of excerpts from correspondence from Health, Education andWelfare Department to our local School Administration indicating that ourschool system is in full compliance with policies set forth by that Department.

Again, we have heard, even from some who are against forced busing, that a
constitutional amendment is not necessary to offset the extremes handed downby some courts. We uelieve that a constitutional amendment is the only solution
in the long run inasmuch as legislation has not deterred the courts in the past.We feel that a bill should be reported out on the floor in order that the congress-
men of the entire nation may have a vote on it. We have faith in the American
form of government and will take our chances that the people's opinion will be
reflected in the votes of the congressmen. Gentlemen, may I encourage you toshow this some faith.

In Chesterfield County, we the people were willing to put this question before
the voters. Because the referendum was not allowed on the official ballot. an
organization known as United States Cli T,ens for Neighborhood Schools con-ducted a highly authentic straw poll concurrent with the official election on
November 2, 1971. Two questions were placed on the ballot.

Question 1Are you in favor of the preservation of the neighborhood schoolconcept?
Question 2.Are you in flavor of a Constitutional Amendment which would

prohibit the busing of school children solely for the purpose of achieving racialbalance?
There were 12,067 ballots cast. Of these, 11,512 voted "Yes" to Question #1
(Neighborhood School concept) and 10,868 voted "Yes" to Question #2 (favoringa constitutional amendment).

Now, I want to speak on behalf of the Chesterfield County Council of PTA. OnOctober 19, 1971, at the 66th Annual State Convention, the Virginia Congressof PTA passed the following resolution :
Whereas, our children are our most important responsibility ; and
Whereas, the goal of the PTA is to foster the climate that will enable each

child, regardless of race, creed, color, religion or national origin, to receive aquality education ; and
Whereas, sensible reasoning and mature judgment dictate that this canbest be accomplished in a neighborhood school located within a child's owncommunity area ; and
Whereas, the Virginia PTA firmly believes that an excellent public school

system and a quality education for all children can best be achieved by the
neighborhood school concept ; now therefore be it

Resolved, That the Virginia PTA support a Constitutional Amendmentguaranteeing the right of elementary and secondary education students toattend their neighborhood schools ; and be it further
Resolved, That the above resolution be communicated to President Nixon,

Governor Holton, and Virginia members of the U.S. Congress, and the Gen-eral Assembly of Virginia.
One of the few blacks who opposed this resolution stated that her child hadpreviously gone to a black school by choice but was being assigned to a differentschool this year and she, the mother, had found much better equipment in thewhite school. Gentlemen, must our God-given children be held hostage in orderto get the ransom of man-made equipment?How sad !
Here is the case of another family, typical in America. The father is an immi-grant from Poland. He remembers the rape of his country by Nazi Germany. His

family came to our country to find freedom. They worked hard, refusing anywelfare. and became good Americans. Now, once again in his lifetime, he sees th:s
take-over of our children as the beginning of a d4ngerous plot, just another steptowards a police state.

Now, my personal comments as a mother. Before we bought our home, wewalked up and down the street and talked to people, asking about the school just
three blocks away. Only after we received favorable replies did we agree to buythe house.

The rich parents can afford to send their children to elite accredited schools,
, .. The underprivileged blacks are brainwashed teat this social experiment is for
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their own good. , . . But who will speak out and come to the aid of us, middle
America?

Have your men forgotten your childhood years when security was found in
familiar routines, familiar surroundings and in the knowledge that mother was
near-by in case of emergency? The world may have changed, Gentlemen, but the
nature of the young child has not.

I resent many things about forced busing :
I resent ... the many long hectic hours spent on a bus that should be spent

playing, developing muscles, discovering nature, yes even daydreaming.
I resent ... the wasted money spent on the unnecessary miles across town,

when so much equipment is needed.
I resent . . . that this issue has been so presented that it has set race

against race just when the races were making great strides toward under-
standing.

I resent ... that the slacks are now being forcibly bused because of race.
After all, the blacks have fought for many years to be able to go to a school
of their choice without regard to race.

I resent ... the insinuation that a black child can't be taught by a black
teacher or in a black-majority school. Who is the last word in such a study?

I resent . . . that the emotional security of the children has been disre-
garded in favor of racial ratios.

I resent . . , the encroachment of the Federal Government into the very
heart of our homes, and

I resent ... the destruction of our local government.
In closing, Gentlemen, I contend that the law, once and for all, should be color

blind and that any other approach is an insidious form of racism.

SUPPLEMENT TO STATEMENT BY RETHA KRAEHENBUEHL

After my statement was written and forwarded to you, the following informa-
tion was brought out in a brief which was heard in the Fourth Circuit Court
of Appeals on April 13, 1972. Mr. Chairman, may I offer the following as
exhibits:

1. An excerpt from the March issue of Educational Researcher, a publication
of the American Educational Research Association, which reports on an inter-
view with Dr. James C. Coleman of Johns Hopkins University, author of the
1966 Coleman Report. One paragraph in this article quotes Dr. Coleman as re-
ferring to such 1966 Report: "I don't think tha' a judicial decision on whether
certain school systems are obeying or disobeying the Constitution ought to be
based on that evidence." .

2. As the next exhibit I offer two pages from The Richmond News-Leader
dated April 13, 1972, showing a condensation of the brief submitted to the Fourth
Circuit Court of Appeals by the appellantsthe State of Virginia and the Coun-
ties of Henrico and Chesterfield. (At this point I want to apologize for any dis-
ruption caused by a spontaneous gasp from our Chesterfield residents in this
room on February 29. A member of your general counsel stated that he had never
heard of any judge ordering a racial ratio. We gasped because we had at
through weeks of testimony and busing plans showing just this.) In this brief,
which was argued by Mr. Philip B. Kurland, the University of Chicago law pro-
fessor, it cites testimony given in the District Court indicating that racial ratios
were repeatedly used as a basis in the busing plan offered. The Judge of the Dis-
trict Court ordered adoption of such plan.

In my opinion, even if the Fourth Circuit Court of Appeals reverses the Dis-
trict Court in our case. there will be filed case after case in other areas with sub-
sequent financial burden on local governments. We feel that "forced busing" is
an insatiable monster. It starts in a city, then engulfs the adjoining counties and
will finally engulf states unless we get a constitutional amendment.

I speak for myself, but know that I reflect the views of my neighbors in this
room when I say * *

I don't know what the final solution is to this problem.
T will give of my time ... I will give financially ... but
I will not sacrifice my most precious possession, my eight year old son.
Thank you.

TiErruA KamliFNurrnr,.
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KRAEHENBUEHL. Because of the cancellation and other things
that have happened, I would like to make a couple of inserts but you
do have these for the record.

Thank you for allowing a Chesterfield County mother to appear be-
fore this committee to plead for a constitutional amendment.

I will not touch on the law as apparently the records are full of law
but I hope to reflect the people which is, after all, what makes up our
great United States of America. Otherwise, we are a police state.

My presentation is brief as I have summarized it to the point where
every paragraph carries a full story.

Every day of these hearings there has been seated in this room a
busload of citizens from Chesterfield and Henrico Counties as ob-
servers. We came to determine for ourselves if this committee was
sincere in its efforts to find a solution to the busing problem.

We have heard repeatedly, "Why are the parents opposed to busing
when a large percent are already being bused ?"

Today if we can make clear the distinction between (1) busing,
meaning a mode of pupil transportation and (2) busing, meaning
forced assignment to a school across town in order to achieve an artifi-
cial racial ratio in the schools, we will have accomplished a giant step.
Busing, meaning mode of transportation, is used without opposition
in Chesterfield County today.

In the 1970-1971 school session, of pupils transported by bus, 86
perwlit (or over 17,000 students) were assigned to bus routes which
req, tre,d 30 minutes or less total time from home to school; an addi-
tional 11.8 percent were transported on routes which required between
31 and 45 minutes.

In this connection, please remember that we have a very large
county, most of which is rural. May I offer for the record a copy of
a map of our county. That is Chesterfield County. The little yellow
dot on the top is Richmond. We are talking about 400-some square
miles and we are talking about 5-year-old children on the bus all the
way across that town.

This type of transportation is necessary because of the limitation of
tax-supported institutions. We are constantly striving for less mass
transportation, not more. Not by any stretch of the imagination should
acceptance of this kind of busing be construed to indicate that we
can condone or accept forced busing.

Therefore. I beg you gentlemen to know and understand that when
a Chesterfield mother says "I do not want my child to be bused," she
really means "I do not want my child to he forcibly assigned to a
school up to 18 miles across the heavily congested streets of Richmond
when there is a school within a mile of my home."

We have heard also in these hearings the insinuation that to oppose
busing is an attempt to resist integration. To refute this in our case,
may I offer as an exhibit a sequence of excerpts from correspondence
from Health, Education. and Welfare to our local school administra-
tion indicating that our school system is in full compliance with the
policies set. forth by that Department.

(The document referred to follows :)
June 26, 1968,Letter from HEW advising that a plan for the elimination

of the dual school structure will be required prior to the beginning of the 1968-69
school s ear.
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August 28. 1968.Following numerous conferences locally and with HEW
officials, the Chesterfield County School Board approved a plan for the elimina-
tion of the dual structure in the county schools.

September 26, 1968.A letter from Dr. Lloyd R. Henderson of the office for
Civil Rights to Dr. Roy A. Alcorn stated i "Your desegregation plan dated Au-
gust 29, 1968 has been received by this office and has been found to be adequate
to satisfy the purposes of Title VI of the 1964 Civil Rights Act."

October 27, 1970.Letter to Dr. Robert F. Kelly from Dr. Eloise Severinson
stated : "According to their report, you have executed the final phase of your
desegregation plan as outlined in your plan. It appears that your school system
has proceeded with care in striving to accomplish the purposes of Title V" of the
Civil Rights Act of 1961."

June 30, 1971.Telephone conversation with Mr. Thomas White of Dr, Severin-
son's office in which he requested more details regarding Chesterfield's 1971-72
plan of organization.

August 20, 1971Dr. Robert P. Kelly submitted Chesterfield's 1971-1972 plan
of organization.

September 20, 1971.Letter from Dr. Severinson : "The organizational struc-
ture from the coming year, including those changes outlined for the future. ap-
pears to accomplish the purpose of the Civil Rights Act of 1964 and therefore,
will allow your school division to maintain its present compliance status."

Mrs. KRAEHENBUEHL. Again we have heard, even from some who
are against the forced busing, that a constitutional amendment is not
necessary to offset the extremes handed down by some courts.

We believe that constitutional amendment is the only solution in the
long run inasmuch as legislation has not deterred the courts in the
past. We feel that a bill should be reported out on the floor in order
that the Congressmen of the entire Nation may have a vote on it.

We have faith in the American form of government and will take
our chances that the people's opinion will be reflected in the votes of
the Congressmen.

Gentlemen. may I encourage you to show this same faith ?
In Chesterfield County we, the people, were willing to put this

question before the voters. Because the referendum was not allowed
on the official ballot. an organization known as U.S. Citizens for
Neighborhood Schools conducted a highly authentic straw poll con-
current with the official election on November 2, 1971. The following
questions were placed on the ballot.

Question No. 1. Are vou in favor of the preservation of the neigh-
borhood school concept?

Question No. 2. Are you in favor of constitutional amendment which
would prohibit the busing of schoolchildren solely for the purpose of
achieving racial balance?

There were 12,067 ballots case. Of these 11.512 voted "Yes" to ques-
tion No. 1.

That, was the neighborhood school concept, and 10.868 voted "Yes"
to nuestion No. 2, favoring constitutional amendment.

May I insert, here that many of our residents are agricultural people.
Some of them did not get a chance to finish school and when we threw
that extremely long question No. 2 in front of them, they did not know
what they were votIna for. It was eonfnsing to them but they knew
'hey were for the neighborhood- school concept and that was the reason
we determined the di fferenee between the two. and the number of
voles.

(The, document referred to follows:)
On November 2. 1971. Severn' hundred citizens conducted the People's Vote. a

straw ballot, in Chesterfield County, concurrent with the official election. The
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effort was organized and conducted by United States Citizens for NeighborhoodSchools. Two questions were placed on the ballot.
Question No. 1.: -o you in favor of the preservation of the neighborhoodschool concept!
Question No. 2---Are you in favor of A Constitutional Amendment which wouldprohibit the busing of school children solely for the purpose of achieving racial

balance?
Results by precincts are as follows:

Question No.1 Question No. 2

Yes No Yes No

Chester ..:,,,-:::: = --_ -.-r :_:, ---: :.,
552

1,329
32
30

499

1,265

67

29Belmont .... ,-----------------------,,, -----:-:- ---- -- , ---- 1,092 11 1,033 41Homers Store - : ---- ........................,,., .......... ..... 311 3 293 14Skinquarter ..... ._;____________ ... ___ _ _ _ 228 2 216 14Wagstaff Circle ....... r......,,_, .. ....... .., ... 1,057 16 1,002 50Winterpock 245 5 232 18
107 2 102 5Beulah . -...... ..- . - 951 9 935 17

.. ...... ,Courthouse . . .
196 3 186 10Drevay's 131uff ...,,...,:.::: .. 778 II 735 49.:Mick : : : : : : : : == : - : : :

. ,
: : : 336 56 311 29Harrowgate -:-:-:-:- .:---, ............ -,.---,:--

.

----,..,---- 352 12 333 30Matoaka 543 52 439 94Wintree's Store 63 2 61 2Bon Air , ._ -... . . 1, 151 22 1,106 53
1. 044 20 986 57Midlothian : 341 2 301 30Robious - 348 4 324 23

Total 11,512 300 10,868 763

There were 12,067 total ballots cast and the results were certified by a recog-nized accounting firm.
The total vote in the official election in Chesterfield County was approximately

10,000 or 57% of the registered voters. It is believed that interest in the Peoples'
Vote has contributed significantly to the voter turnout in this off -year election.

The results of the Peoples' Vote will be presented to Members of Congress,the news media and highest government officials.
United States Citizens for Neighborhood Schools appreciates the efforts ofits members and other citizen volunteers in this vote. This has truly been aPeoples' Vote.

Mrs. KRAEIIEINIBUEIIL. Now, I want to speak on behalf of the Ches-
terfield County Council of PTA.

Or. October 19, 1971, at the 66th Annual State Convention, the
Virginia Congress of PTA passed the following resolution:

Whereas our children are our most important responsibility ; and
Whereas the goal of the PTA is to foster the climate that will enable eachchild. regardless of race, creed, color, religion or national origin to receive aquality education ;
Whereas sensible reasoning and mature judgment dictate that this can bebest accomplished in a neighborhood school located within a child's commu-nity : and
Whereas the Virginia PTA firmly believes that an excellent public school

system and a quality educatlun for all children can best be achieved by the
neighborhood school concept; now therefore, be it

Resolved. That the Virginia PTA support a constitutional amendment guar-
anteeing the right of elementary and secondary educational students to attend
their neighborhood schools; and be it further

Re/m/1+M. That the above resolution he communicated to President Nixon,
Governor Holton and Virginia Members of the U.S. Congress and GeneralAssembly of Virginia.

One of the few blacks who opposed this resolution stated that her
child had previously gone to a black school, by choice, but was being
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assigned to a different school this year and she, the mother, had found
much better equipment in the white school. Gentlemen, must our God-
given children be held hostage in order to get the ransom of man-
made equipment? How sad. This was a whole State PTA black and
white.

At this point because of the church stand on this, do I have permis-
sion, M. Chairman, to read to you a short statement that I made this
past week to the Clergyman Association of Richmond?

Chairman BROOKS. Yes.
Mrs. KRAmincounti,.Thank you. Remember that this was read to

the committee of ministers.
Thank yoU for allowing me to be with you today to present the anti-con-

solidation side of this story. I do not expect to change your minds any more
than I expect you to change mine because most of us have searched our minds
and hearts bcfore taking a stand.

I do feel, however, if we listen to each side with an open mind, we will go away
today with a greater understanding and respect for each other's opinion,

I know you are aware of the social problems in our society as you handle
these daily and that you are keenly aware that there is no simple solution
to any of these rroblems. Some solutions are brought about by trial and error,
some work themselves out and some are never-ending but it would be difficult
for even you as clergymen to know all of the implications and - oil changes
that would be i.,ought about by crossing of political boundaries to achieve racial
balance in the schools even as it wot id be difficult for the Baptists, Presbyterians,
Episcopalians and Roman Catholics to united into one jurisdictional grouping
with one particular bishop or overseer all denominations. Because of your
religious differences and your mode et doing things, this would be almost an
impossibility. yet living apart with your own ideologies, there is still cohesion
to hold you together with the surx goals of V o dignity of man and ultimately
for life in another world. So, if t.re is enough flexibility and Christian love to
allow this separation. why Is 1, deemed re( e4sary to join different peoples with
different opinions in a dictatorial state wi..1,oit the same freedoms as you would
like to enjoy in your religious pursuits? If this freedom of self-govermr ant on
local level is denied the individual. will we not also endanger the liberty oL the
churches and indeed all other institutions? Remember, please, this same Cl,g1-
stitution that gives us all of oar freedoms does not specify that one shall be
greater than the other. So how can you distinguished gentlemen, with good con-
science say that it is right to usurp the authority of a group of individual peoples
and deny their rights in rrder to pacify another group?

Agreed there should be equal opportunity for all but what constitutes equal
opportunity? This is the question. Do you distinguished gentlemen have 30 per-
cent blacks in your churches or do you achieve a particular racial ratio? What
if yoe had 70 percent blacks. would this be any less dear to God's heart?

When the Federal bureat w takes the government away from the people,
there is less response to the ..;,cis of the individual. Which of you gentlemen,
if you had a need within your church (say someone was hungry or needed medical
attention) wouu want to have to to your District Superintendent and in
turn to your Bkhop or beyond to the Council of Bishops or -hnrch leaders in
order to meet this need? By the same token, the parents have a right to have
control over the local schools and to see to the educational system's needs im-
mediately. This attention would he impossible under the Consolidttion Plan. We
have no objections to a child being allowed to go to school across town if he so
desires, but he should not he forced to do so in order to meet the requirements of
Federal law or a given opinion. Just suppose that a Federal law were passed
that every church had to have communion at 7 p.m. on Monday and could not
use bread crumbs but had to use pressed wafers and had to use wine instead of
grape juice or vice versa. Many of you would be willing to die to defend your right
to worship when and where you please. It might be a ridiculous comparison to
you but our children are just as sacred to us as the sacraments are to you.

Gentlemen, that is the end of my sermon ; now to some solutions. We have
problems in the schools throughout ou: United States. We have learning problems
in both cities awl, counties, black and white, integrated and non-integrated.
Learning problems will nee he solved by racial ratios.
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In a published interview with Dr. James S. Coleman of Jcluis Hopkins Uni-
versity th; author of the 1966 Coleman Report, he reportedly said, "I do not think
a judge cm- say there is prima facie evidence of inequality in educational oppor-
tunity on achievement grounds if there is school desegregation."

The consolidation forced bu..ling solution has become a garbage can in which
to dump all of the failures and mistakes of the more modern educational experi-
ments. Now, at a time when the majority of Americans are interested in the
schools is the time to press for true need of the schools, lower teacher-pupil
ratio, evaluation of teachers and school performance with very strict guidelines.
separation of discipline problem children from regular class with specially
trained teachers to seek out and stimulate the interest of these problem children,
resource people to visit in the homes of underachievers to encourage parents to
take a greater interest and participation in schools.

We need more qualified and dedicated testing people who will sincerelysearch for the reasons behind learning problems. These are just a very few
of the needs to achieve quality education in all of the schools.

Parents can act as watchdogs over such things when they take an active inter-
est in the schools and the school is a part of the immediate neighborhood.

It boils down to this. Are we asking for retribution for past wrongs or do we
truly want quality education for all children?

Have any of you taught in a primary or elementary school in the last few
years? I have because I want to know on a d ily hasis what goes on in the
classroms, not what the school administration put out in its propaganda sheet.

imThe cross town mixing will do nothing to solve ti a school problems but it will
have caused confusion, tremendous expenditures. -clerioration of race relations
and loss of much needed time. Granted, it it is finally upheld by the Supreme
Court, it will be accepted even as a bound man will finally quit struggling
against his bindings but tjis is not to say this forced acceptance indicates thesystem is right.

May I set the record straight? I accept a person on his own merit not by the
color of his skin. I had a black secretary many years ago before it was fashion-
able but I hired her because she was an excellent secretarynot because she
was black or I had to meet a quota.

What is the feeling of the black man not the NAACP leaders--but the parents
in the streets? A black man on the streets of uptown Richmond stopped me
to ask about the March to the Capitol. When I told him what we we-e doing
and why, he said, "The races were beginning to truly accept each other hut
now there is trouble because the law can't force friendship. It has to be a free
thing."

Rack to the cause and subsequent results consolidation. Forced busing
breeds consolidation, which is the first phase of regional govermnent ' ,is
concerns me most of all. The proponents tell us regional government is more
efficient. No freedom loving American should be willing to trade their privilege
of electing their officers for promised untested efficiency.

I resent e ery phase of this social experimerl and encourage you as clergy-
men. above all, to be the leaders in helping us, black, white, red and yellow, to
protect our American freedoms. Don't treat a sickness with a poison to kill the
patient."

Here is the case of anot..er family, typical in America. The father is an immi-
grant from Poland. He remembers the rape of his country by Nazi Germany.,
His family came to our country to find f "cedom. They worked hard. refusing any
welfare, and became good Americans. Now, once again in his lifetime, lie sees
this t-ke-over of our ehildren as the beginning of a dangerous plot, just another
step towards a police state

Now my personal comments as a mother. Before we bought our
home, we walked up and down the street and talked to people asking
about the school just three blocks away. Only after we received favor-
able replies did we agree to buy the house.

The rich parents can afford to send their children to elite accredited
schools. The underprivileged blacks are brainwashed that this social
experiment is for their own good but who will speak out for us and
come to the aid of us, middle America?'
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Have you men forgotten your childhood years when security was
found in familiar routines. familiar surroundings, and in the knowl-
edge that mother was nearby in case of emergency

The world may have changed but the nature of the young child has
not.

I resent many things about forced busing. I resent the many 1-bng
hectic hours spent on the bus that should be spent playing, develGe.ng
muscles, discovering nature, yes even daydreaming.

I resent the wasted money spent on the unnecessary miles across
town when so much equipment is needed.

I resent that this issue has been so ,presented that it has set race
against race just when the races were making great strides toward
understanding.

I resent that the blacks are now being forcibly bused because of
race. After all, the blacks have fought for many years to be able to
go to a school of their choice without regard for race.

I resent the insinuation that a black child cannot be taught by a
black teacher or in a black majority school. Who has the last word in
such a study?

I resent that the emotional security of the children has been dis-
regarded in favor of racial ratios.

I resent the encroachment of the Federal Government into the very
heart of our homes and i resent the destruction of our local govern-
ment.

After my statement was written and forwarded to you, the follow-
ing information was brought out in a brief which was heard in the
Fourth Circuit Court of Appeals on April 13, 1972.

Mr. Chairman, I offer the following as exhibits.
(1) An excerpt from the March issue of Educational Research, a

publication of the American Educational Research Association, which
reports on interview with Dr. James S. Coleman of Johns Hopkins
Universityauthor of the 1966 Coleman report.

In this article there. is one quotation from Dr. Coleman as referring
to such 1966 report :

uon't think that a judicial decisiou on whether certain school systems are
obeying or disobeying the Constitution ought to be based on that evieence.

(The documents referred to follow :)

COLEMAN ON THE COLEMAN REPORT

Most of what the federal government publishes remains forever in respectable
obscurity, little read and scarcely noted. Occasionally, though, a federal docu-
ment will break through not only to front page headlines, but to the best seller
list as well. The Warren Commission Report, the Pentagon Papers, and live years
ago the Coleman ReportEqrnlity of Educational Opportunityemerged to
become the year's most discussed educational issue.

The report presented the results of a survey which sought to define the extent
to which educational opportunities are equally available to all citizens. The con-
troversy which followed the report's publication v1113 inevitable in view of certain
of the findingsthat the resource inputs into schools were not greatly unequal
for blacks and whites, but that these resource inputs showed little relation to
achievement of students.

E.R. recently discussed the Coleman Report with Dr. James S. Coleman of
Johns Hopkins University, who headed the investigative teem, and for whom
the work is called. We asked him his view of the impact of the study, and about
his more recent activities.
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"LONG RANGE IMPACT IS IN 1 OCUSING ON OUTPUTS OF SCHOOLS . . ."

The Long range impact of the report will probably be to strengthen the move
toward evaluating schools in terms of their results rather than their inputs. The
idea of evaluating schools performance in terms of student performance is fairly
commonplace now, but was less so when the report came out. I think the report
helped to strengthen an existing trend. Inputs have been traditional measures
of school quality because it is very hard to access the functioning of school on
the basis of achievement outputs. School superintendents and educators have
been reluctant to measure schools by how well the students do. Whether or not
they admit it, they feel the primary variation in student performance is not
what the schools are doing but what the child comes to school with. Research
techniques had not been capable of sorting out the effect of various school inputs.
They still do so only poorly, but it has become possible to measure some aspects
of the performance of a school by careful use of the achievement of its students.

"COURTS HAVE USED THE REPORT AS EVIDENCE . . ."

The study has had impacts I never would have predicted. The primary impact
of the study as far as quality of educational opportunity is concerned has been
in the courts.

Issues s6ch as school segregation, which the report didn't explicitly address,
have left judges looking around for some kind of evidence on which to base a
ruling about what constitutes equal educational opportunity.

The courts make different use of research results than do social scientists, or
even legislators. The results of our report indicate that a child has a greater
educational opportunity in a school with children from bachgrounds that are
educationally stronger. The legislator can use this conclusion to devise a bill
which will attempt to make possible that kind of student mix. But a judge doesn't
have that kind of power. He has only coercive power. The court examines an
existing situation and makes a decision about the legality of a school attendance
pattern.

In their search for evidence, judges view this report as one of the few which
provides some kind of evidence on which they can base a decision.

It's probably not appropriate to say on achievement grounds alone that segre-
gated schooling does not provide equality of educational opportunity. There is not
sufficient evidence to show that the kind of benefits to lower-class children that
arise from a socio-economically heterogeneous or racially heterogeneous school
can't also be provided by other means. I don't think a ji.age can say there is prima
facie evidence of inequality in educational opportunity on achievement grounds
if there is school segregation. In this sense, I think judges have looked at that
study and used the results more strongly than the results warrant.

I remain uncertain about the appropriate role of social science evidence or
statiqical evidence in relation to the courts. The concept of evidence by lawyers
or judges is very different from the concept of evidence in social science. When
results show that certain kinds of attendance patterns provide higher achieve-
ment for children from lower socio-economie levels, as our results did, the results
ought to contribute ..o the question of whether schools should be integrated, and
to the decision of how much effort should be put into school integration. But
I don't think that a judicial decision on whether certain school systems are
obseying or disobeying the constitution ought to be based on that evidence.

At the same time I think the report has been underutilized by legislatures and
school boards. The results of the report are appropriate for legislators and school
boards in encouraging the 'Ind of student body mix which can provide achieve-
ment benefits.

"THE USE OF THE REPORT BY POLICY-MAKERS . .
The experience of this research has suggested several things to me concern-

ing the relation of research to social policy. One is that a major reason for non-
use of research results in policy lies in the fact that it's not commissioned by a
policy-making body. A different pattern existed with Equality of Fidmi"ational Op-
portunity., It was not initiated by a grant from the OE Bureau of Research, but
in implementation of legislation from the congress. That fact in itself created the
presumption of policy relevance, and automatically created audiences among
policy making bodies, from the presidency to local school boards.
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The actual use of the report has been more at the local than the state or fed-
eral level. One specific piece of legislation, a $1.5 billion bill for aiding school
desegregation, was in part an outgrowth of the report, a bill initiated within the
Nixon Administration. But an adventitious coalition of some liberals in congress
and some conservatives in the administration has until now prevented passage of
a bill that would aid schools and children undergoing desegregation or attempting
to do so.

"I.Q. AND GENETICSTHE DISCUSSION IS PREMATURE . . ."

The question of the heritability of intelligence is very complex. I don't think
data from studies like the one I did contributes at ail to such knowledge. Ques-
tions as to how much variation in child or adult performance is accounted for by
genetic backgrounds and how that genetic background varies from oue large
ethnic or racial group to another can only be answered through studies of extreme-
ly sophisticated experimental design. i don't see that that data is available now.
I think the controversy is not fruitful until that research is done. In my opinion
(Arthur) Jensen's conclusions are based in part on research which is not relevant.
Until better research is done. I think the whole discussion is premature. I do
regard such research as important to carry out. however. I don't believe. as some
of my colleagues do, that such knowledge can have only bad or primarily bad,
consequences.

"EDUCATIONAL. GAMES TEACH THROUGH EXPERIENCE . . ."

Aiming my current activities, I Katie ',een working in the development of games
which simulate certain kinds of social settings, or games which stimulate or in-
volve certain kinds of intellectual activity, such as, number counting games
1`,,r small children. Others are designed for high selool students to function in a
fairly highly structured social situation. The situation must be one in which they
well learn about the activities of that role or the characteristics of that activity
ihrough functioning in the activity itself.

I feel the usual structure of activity in the classroom is not appropriate to
learning. The classroom structure assumes that people learn through a different
sequences: being exposed to information, assimilating that information. and
then finally using it. Most learning, however, proceeds by a different sequence :
persons learn through experiencing some kind of activity through action itself,
and then inferring or generalizing from the experience.

For example, legislative games provide some idea of the process that goes on in
a legislature. Students see what kinds of things they would have to do to get
reelected. The legislative game involves the kinds of bargaining actions they
would have to undergo and offers more insight Into the governmental processes.

Learning through games involves fewer symbolic intermediaries. It uses the
direct activity itself Ind relies on 'language and symbolic processes. We find that
children who do not perform well on I.Q. or other tests which involve symbolic
processing capacity, do learn v"ry well from games. There is a very low correla-
tion between performance of the game and learning fens the game on the one
hand and I.Q. or verbal skills on the other hand. With almost any other kind of
teaching tool, this is not true. I think the reason for this is that games use much
less symbolic manipulation; learning occurs through a path that does not have
as its starting point assimilation of information through the symbolic medium
of language.

norzrut 'mrr CONSERVATIVE ON NM , ."
I would like very much to see a good deal of attention given to the question of

alternatives to and within secondary educ :tion and post secondary education. My
general view of NIB is hopeful but conservative. I don't believe that creating
NIE is going to bring a brand new ear of educational research.

(2) As the next exhibit T offer two pages from the Richmond News
Leader. dated April 13, 1972, showing << condensation of the briefs
submitted to the Fourth Circuit Curt of Appeals by appellate,s, the
State of Virginia and Counties of Henrico and Chesterfield.

(The exhibit follows:)
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APPELLANTS' BRIEF: "No MANDATE TO DISMANTLE UNITARY SCHOOL SYSTEM ;"
STATE ARGUES THAT LA1V DOES NOT REQUIRE CONSOLIDATION OF SCHOOLS

(The following is a condensation of the brief submitted to the Fourth Circuit
Court of Appeals by the appellants-the State of Virginia and the Counties of
Henrico and Chesterfieldin the Richmond school consolidation case. The case
was docketed for a hearing by the Fourth Circuit Court, sitting in Richmond, at
9:30 a.m. today. Editorial comm. act at left. EDITOR.)

. The issue presented in this case is whether the State Board of Education and
the governing bodies and school boards of the three separate political subdivi-
sions of the City of Richmond, the County a Henrico and the County of Chester-
field are corstitutionally required to consolidate the separate school systems
the boundariee of which are and have always been coterminous with the boun-
daries of the three political subdivisions and which have been operating independ-
ently for more than a centuryfor the sole purpose of providing an interchange
of pupils to bring about a majority white racial ratio in each school in the con-
solidated system..; . ,

THE FACTS :

DISTRICT ORIGINS

The City of Richmond, Henrico County and Chesterfield County were estab-
lished as separate school divisions at least as early as 1871 and have remained
separate school divisions to the present time.

In the fall of 1970 the Richmond school division had 47,824 pupils and was the
third largest school division in Virginia ; the Henrico school division had 34.080
pupils and was the fifth largest in Virginia ; and the Chesterfield school division
had 24,069 pupils and was the twelfth largest in Virginia. Richmond has an
area of 63 square miles, Henrico, 244, and Chesterfield, 445. A consolidated school
division of the three political subdivisions would thus contain over 750 square
miles and in excess of 100,000 pupils. . . .

A consolidated school division consisting of Richmond. Henrico and Chester-
field would be in the upper 0.2 per cent of schooi districts in the United States
in pupils population. It would be among the top 28 school divisions in the United
States in school population.

The three poltical subdivisions here concerned had their origin prior to the
birth of the nation. The evidence disclosed that Henrico County was created in
1634. In 1742 the City of Richmond was formed out of a portion of Henrico
County. In 1749 Cesterfield County was formed from that part of Henrico t'ounty
lying south of the James River. Since the creation of the city. its boundaries have
been expanded 11 times at the expense of one or the other or both of the countries.
Following the most recent annexation. which involved the taking on January 1.
1970. of approximately 23 square miles and 45,000 citizens from Chesterfield
County. the area of the city was increas(si to 63 square miles and the population
to 249,621, of which A3,857 (58 per cent) were white and 105.764 (42 per cent )
were black.

Plaintiffs concede that the establishment of the boundaries of the city and
the counties was not racially motivate. The present boundaries between the
counties of Ilenrico and Chesterfield and the City of Richmond were established
by State courts as the result of various annexation proceedings by the City of
Richmond since 1906 and were neither established, nor have they been main-
tained, for the purpose of the containment of blacks within the City of Richmond.
Each boundary expansion has brought into the city more white citizens than
black citizens. Thus. in 1970-71. 9.867 white and 373 hack .tudents wcie Itlided
to Richmond by the 1970 annexation.

Of the 34.000 pupils enrolled in Henrico C unty schools for the school year
1970-71, only 2.015 (5.9 per cent) were black. Of the wore than 2,500 pupiis listed
by the Richmond School Board as missing from the Richmond City schools for
the 1970-71 school year, only 145 enrolled in Henrico County ftehools that school
year. and of this number 86 (25 per cent) were black.

Of the 20.676 Chesterfield children enrolled in the Chesterfield County Schools
for the year 1970-71, only 1,335 had transferred from Richmond City schools
during the preceding 12 years. Of this number 1,299 were white and 36 were
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black. Thus, only 6.46 per cent of the entire Chesterfield school population ever
attended Richmond schools.

Post-trial exhibits, entered of record, indicate that the Richmond white school
population decreased from 17,203 in 1970-71 to 13,500 in 1971-72a net loss of
3.703. Obviously, these white students did not move to Chesterfield or Henrico
Counties, for Chesterfield Exhibit 41 shows that its white enrollment in 1971-72
decreased from 21.796 to 21.588a net loss of 208; while Henrico Exhibit 40
shows that its white enrollment in 1971-72 decreased from 31,663 to 31,299a
net loss of 366.

UNITARY SYSTEMS

In its opinion of April 15, 1971, the District Court approved (the school
board's) Plan III for operation in the city for the 1971-72 school year as fulfilling
"the school board's legal duty. . . ."

As shown by the report submitted to the Court following the opening of schools,the plan achieved the announced goals.
Prior to the school year 1962 -63, the schools in Chesterfield County were ra-

cially separate. In 1962. a suit was filed in the District Court. A general injunc-
tion against discrimination in the assignment of students was entered and the
case has lain dormant on the docket while the county effectuated first a freedom
of choice plan and more recently a unitary geographical attendance zone plan.

The Chesterfield County School Board is operating a unitary school system.
providing quality education for its students and receiving outstanding citizen
support for and participation in its programs. No benefits will flow tl the children
of the county from consolidation.

Manifestly, the Henrico County School Board is operatinga unitary, nonracial
school system in which no schools are racially. identifiable, which system fully
complies with both judicial and executive guidelines. It is uncontroverted in this
case that, on four separate occasions dnring the past two years, the school au-
thorities have been commended by HEW for their leadership in meeting the
provisions of Title VI of the Civil Rights Act of 1964 and in providing an equal
educational opportunity for all of the students in the school division.

STATE BOARD'S ROLE

The State Board was, and reayins, without power to assign pupils or teachers
or to impose pupil transportation routes upon local school boards. These factors,
of course, are the basic comp-vents of a desegregation plan.

Nevertheless, the city, tl- plaintiffs and the District Court have scored the
State Board for all that occurred in the "massive resistance" era in Virginia.
Surely, this Court is not unmindful (that in 1964) the Supre-le Court of the
United States recognized that Virginia had turned its back on "massive
resistance"

"The legislation closing mixed schools and cutting off Stet, funds was later
invalidated by the Supreme Court of Appeals of Virginia, which held that thew
laws violated the Virginia Constitution. In April, 1959, the General Assembly
abandoned 'mewl assistance' to desegregation and turned instead to what was
called a 'freedom of choice' program."

The freedom of choice approach adopted by Virginia's school boards found sub-
stantial acceptance and approval in this Court. It was this judicially approved
approach to integration which the State Board initially encouraged.

And consistent with the authority vested in it under the Constitution and
statutes of Virginia, he State Board has continued to assist in effectuating inte-
gration by advising, instructing, and encouraging local school boards to come
into compliance with the evolving law and changing regulations. The rendering
of such encouragement and assistance by the State Board discharged its duty
as interpreted by HEW.

This Court recognized and plainly held in (1971) that, where a State board
has no authority under the law of the State to regulate school attendance plans,
it cannot be ordered to participate in the formnlatIon of plans for converting to
unitary school systems. It follows that, where a State board of education
exercises its authority to the fullest extent possible by instructing, advising and
encouraging local school boards to achieve unitary plans, it cannot be derelict in
its constitutional duty.

By the time of au' trial of this case, each school division in the Commonwealth
was operating under IIEW or Court approved desegregstion plans.
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RICHMOND'S PLAN

The District Court by its order entered January 10, 1972, adopted and ordered
the implementation of the "plan presented to the Court by the School Board of
the City of Richmond." Therefore, in order to understand the constitutional im-
plications of the decision below, it is necessary to understand the plan adoptedby the Court.

Dr. Little stated that the first objective of the plait is 'that each and every
school would be composed of a viable racial mix." The Court asked the witness
for his definition of "viable racial mix." His answer:

"Viable racial mix, I mean that, in my opinion, it is a racial mix that is well
enough established that it will continue to prosper. It will be a desirable reason-able racial mix for educational purposes, as well as meeting the judicial
requirements in that.

"Generally the parameter ranges from 20 to 40 per cent in each school." He
further amplified his views: "We were shooting at here the same thing I in-
dicated to you in interrogatories very early in this case when I used somewhere
around 30 per cent because I do feel that when you get too much below 30 per
cent your black child is in isolation and he dues not benefit from the experience.
When you get too far over that you run into resegregation and a lot of thedisadvantages of the all-black school."

Having started with this objective. Dr. Little then drew his six subdivisions
in the city-county area. He used attendance figures for September, 1970. He had
before him spot maps showing the residence of all children in each division byrace and maps showing the location and attendance zone of each school and
the number of pupils of each race attending each school. He drew the subdivisionlines upon the basis of this information so as to locate in each, as nearly as hecould, the desired racial mix... .

He then found the percentage of black and white children in each category
in each subdivision Applying this fixed racial percentage to the number of
children each building could accommodate, he determined "by computer, the
number of white and black students required in each facility in order to deliverthe racial mix they sought . . ."

Dr. Little's plan requires that the selection of those children to be transported
should be determined by an annual birthday lottery to be conducted in each
attendance area for each school. Consecutive birthdays after the date drawnin the lottery are to be taken (always skipping the white or black child de-
pending upon which race is to be taken from the school) until the number
needed to reach a "viable racial mix" has been obtained. The plan thus insures
that the children to be bused will be chosen in their neighborhoods on the basis
of race and transported to and from school in racially segregated bus loads.

PETTIGREW, CLEMICHAET.

The principal witness produced by the City in r .pport of the theory upon
which its metropolitan plan is predicated was Dr. Thomas P. Pettigrew. Dr.
Pettigrew described himself as a "social psychologist" and described social
psychology as "an emerging social science discipline." In differentiating between
the terms deserg.egation and integration, Dr. Pettigrew defined the latter termit the following manner :

Integration. however, implies the mix plus positive interaction as we would
want to say between white and blacks, or if I may put it less socially psych'.
logically in situatrozus where they become friends across race, where there is
cross racial acceptance, where there is reduced racial tension, hopefully noneof it. In other words, where tb school begins to approach the American idea
as opposed to the American reality in race relations where there is cross racial
acceptance and retlces much of its potent and negative qualities."

As the best method of achieving integration as thus defined, Dr. Pettigrew
recommended establishment in each school of the following racial quotas:". . . I think, fo: inter-ractat maximizing the opportunity of getting inte-
gration in the way I have just defined it, would be from 20 to 40 per centblack. . . . So -I would argue that 20 per cent avoids tokenism and 40 per cent
maintains stability. The 20 to 40 per cent mix maximizes possibilities for inte-
gration and the positive benefits for integration that I prevonsly outlined."

Dr. Pettigrew's testimony in this ease with respect to the uniform 20 to 40
per cent minority racial percentages for blacks in each Mimi is substantially
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identical to that which he has given in every case in which he has testified as
an expert.

The tenuous nature of the theory advanced by Dr. Pettigrew, which was
adopted by the city in formulating its plan and now given the stamp of judi-
cial approval by the District Court, is best described by him when, in one short
statement. he qualified his findings as follows:

"You sort of know . . . this seems to be the case . . . that seems to produce
these positive benefits . . Unit is the question we have been asking ourselves
intensively The Coleman Report can hint at process but can't really tell you
directly . . we think we have pretty good ideas . . . we don't pretend that we
understand it completely."

Supplementing the testimony of Dr. Pettigrew was that of Dr. Carmichael.
Dr. Carmichael testified that to deal with "present perceptions of what a school
is and what is inferior and superior." the racial ratio must always be maintained
so that be black la in the minority situation and this, the Richmond metropolitan
plan does. Specifically, under the Richmond plan, no school is permitted to have
as much as 41 percent black children, and no school (other than several in
Subdivision Six) is permitted to have less than 17 percent black children. Adjust-
ments to the plan would be made if necessary to assure that black children are
always bracketed in these racial percentages. Indeed, Dr. Carmichael testified:

"Q. What you are telling this Court is that in America we can't make a sys-
tem work if it is majority black?

"A. Right."
HOOKER'S TESTIMONY

In contrast to the foregoing testimony, Dr. Clifford P. Hooker, an expert wit-
ness for the defendants described the city's plan to consolidate the three school
divisions for the purpose of interchanging black and white children in order
to reach a minority black ratio of 20 to 40 percent in the following language:

"I think we, and I began to preface my remark by saying I know I am wading
into very deep water in making the statement, but I want to be as honest and
Useful to this Court as I can be. I honestly thiLic in identifying a group of
people and suggesting. as we are quite directly, that this group of people is in-
ferior and that we A iglos know what it is that causes this inferiority and that
we can do something about it, we are insulting that group of people involved.
We are indeed becoming paternalistic as we take into our custody their particular
needs and propose solutions for those particular needs.

"So it seems to me that too much of the .testimony, and I am quite upset
about this. has equated blackness with badness, black schools as bad schools,
black schools as pm; schools. I submit that much of that testimony comes from
the eyes of people who see this in a racist fashion. That only a person with
this particular set of lenses would be able to see badness upon driving past a
school and seeing black children come out of it. Only this kind of person would

it is a bad school.. , ."
None of the expert witnesses who testified on behalf of the City and the

plaintiff:4 had made any detailed study of the systems of the three communities
here involved. and their knowledge of the systems was limited largely to the
racial eomposition of the enrollments of each system. None of them had any
particular expertise in the consolidation of school systems.

hi contrast, the State and County defendants presented three natitonally
prominent educators whose experienee in the field of organizing and consolidat-
ing school divisions has been extensive: Dr. James W. Whitlock (Director of
the Division of Surveys and Field Services and Professor of Education of
George Peabody College for Teachers. and Director of the Center for Southern
Ethic.ilion Studies) : I)r. William P. Mchttre (Director of the Bureau of Edu-
cational Research and P-ofessor of Educational Administration and Supervision
of the College of Education of the University of Illinois) ; and I)r. Clifford P.
Hooker (Professor of Education and Chairman of th' Division of Educational
Athilitlistration of the College of Education of the University of Minnesota). Dr.

ther's experience included onsolidation of schools in biracial metropolitan
COI lummitim

Dr. Whitlork. prior to this case. bad been employed by each of the three
school divisions to make studies and recommendations concerning their opera-
tions. Ile was. therefore. intimately familiar with each system. Drs. McLure
and Hooker, in reviewing and twain:thug the proposed cm solidation, studied in
some detail the three systems including the per pupil financial support, pupil-
t..twher ratios, school offerings, etc., and visited schools in each of the three
jurisdictions.
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EXPERTS. CONSENSUS

These experts were unanimous in the view that the optimum size of a school
division was one having a school population of from 20.000 to 50,000 pupils.
They all stated that systems of that size could be efficiently operated, and the
pupils offered a full, well-rounded educational program. They all agreed that
as school systems increa.sed la size beyond that point, no further economies
were obtained. the systems became unwieldy and parent participation diminished.

To the same effect, indeed. was the testimony of Dr, Thomas C. Little:,
"ion also reach a point. and I don't know exactly what that point is, some

5n, 60. 70 thousand students, whereby it becomes unwieldy for certain types of
operations, particularly your curriculum, your involvement, and neighborh( ad
input into the operation of your schools."

The State and County experts all agreed that to consolidate the schools of
the three political subdivisions here involved, each having a separate tax base
and each having a separate and distinct electorate, with the result that the
school board of the consolidated district would have to look to three separate
governing bodies for approval of school budgets would be mstastrophic. In
their opinion, such a system would, for reasons wholly unrelated to race, lose
the public support so vital in securing the funds necessary for school opera-
tions and needed capital outlay . . . . As 'minted out by the State and County
experts, this case does not involve a proposed consolidation of separate school
districts having any significant disparity in the number of pupils or the ability
of the respective divisions to provide the necessary financial support to insure a
quality educational program for each child. In this connection, the wealth per
child in each division (expressed in true property value per child. including
necessary adjustments for annexation) shows that Chesterfield had $28,377
per child: Henrico had $31.592 per child and Richmond had $32.166 per child.

In sum, it was the opinion of the State and County experts that there is no
educational reason supporting the consolidation and that many educational
disadvantages would result from the proposed colamlidation. None was aware
of any instance in American educau ion in which any expert in the field had ever
recommended the consolidation of three separate school divisions into a single
consolidated school division having three separate tax bi.ses. Acco:ding. to
these experts, it.. proposed consolidation would he an educational first in
America and, in their opinion. a -"sastrous one. It would be "completely contrary
to what is acceptable educational dactice in this country . . ."

If, as contended by witnesses for the City and the plaintiffs, the providing
of a racial mix of 80 per cent to 60 per cent white to 20 per cent to 40 per cent
black would have educational advantages, such advantages would be more than
outweighed by the educational disadvantages flowing from a consolidation of the
schools of Richmond with those of Henrico and Chesterfield for the purpose of
securing such a racial mix. The proposed consolidation manifestly has no other
purpose than to give effect to the theories of Dr. Pettigrew. Indeed, Dr. Little
of the Richmond City Schools admitted that, racial consideration aside, he
would not have recommended the proposed consolidation.

DEMOGRAPHY

The Court below heard much testimony and laid great stress in its opinion
on the effect of governmental actions and the use of racial cove nants on the
demographic patterns in the two counties.

The record reveals no governmental action for which the State and County
defendents are responsible which has had any substantial impact on the resi-
dentiarpatterns in the counties. To the contrary, the zoning laws, burbling
restrictions, and license requirements in both counties are less rests c.ive
than Dose of the city. Intueed, a T:Itness for the plaintiffs testified that un in-
dependent study of the administratign of the zoning laws in the Richmond
SMSA disclosed "no evidence to support (racially) discrimina ory zoning
praetices whatsoever."

Clearly. the development of suburbia in Henrleo and Chesterfield occurred
after the period when racial covenants could have affected the demographic
patterns of the nation. (The record) reveals that it was following 195' th-
each of the two counties experienced their periods of greatest growth. 1 wring
that period, not only were racial covenants unenforceable as a matter of lac'.
hut, subsequent to 1950 they were rarely inserted in deeds in the two counties.
No suit to enforce a racial cove tent in either county at any time was disclosed
ho the evidence. and there was u 'contradicted positive evidence that no such suit
had been filed since 1930 in Henrico and 1938 in Chesterfield.

80-449-72pt.
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The movement of population to the suburbs in the Richmond SNISA is not
the result of State or local governmental actions but is merely a repetition here
of a phenomenon observable across the nation. The decision to move to the
surburbs or remain in the city is one of personal choice, resulting from reasons
principally economic.

Contrary to popular belief and to the surprise even of the Richmond City
Planner, the net in-migration of blacks to the City of Richmond has been negli-
gible. During the decade 1960 to 1970, despite an increase in the black popu-
lation in the city of 13,433, the net in-migration accounted for only 782 of that
gain, or an average gain of 78 blacks per year. It is clear, therefore, that the
increase in the black population i.. not the result of movement out of the
adjoining counties by black citizens. The net in-migration of whites to the city,
including those acquired by annexation, exceeded that of blacks, totaling 16,000.

Nothing in the record can sustain the charge required in the Charlotte case
"that either the school authorities or some other agency of the State has de-
liberately attempted to fix or Ater demographic patterns to affect the racial
composition of the schools."

THE ARGUMENT

THE ISSUE

At bottom, the case presents the fundamental issue of whether independent
unitary school systems established on municipal and county lines, which sys-
tems have operated independently under State law for more than a century
and each of which is currently being operated in full compliance with the re-
quirements of (previous rulings), must be merged into a single consolidated
school system by the extrusion of one system's black childrel to the other
predominantly white school systems and the replacement of t ch children by
a simultaneous Infusion of white children into the predominantly black system,
i.olely to avoid the existence, in one of the independent systems, of a majority
black student body.

Clearly, the principles enunciated in the District Court's opinion, if
lathed. will affect not only the schools hut, indeed, the fundamental organiza-
tion and structure of municipal and county governments throughout the nation.
The Court, in its opinion, does not come to grips with one of the principal
questions before it for decision : whether the unitary school system require-
ment of the Fourteenth Amendment compels the consolidation of three separate
and independent unitary school divisions who'- r lines have been drawn coter-minous with political subdivision liner? The t bypasses this problem by
treating each separate division as a mere at. ...nce zone of a consolidated
division composed of Richmond, Chesterfield and Ilenrico.

Here, the District Court, for the first time in the judicial history of the UnitedStates. nurports to establish: (1) a constitutional right for black children
attending a ;helically Approved unitary school system of a municipality to be
transported to and enrolled in the ndependent unitary school systems of two
adjoining counties; and (2) a constit, tonal obligation of white children attend-
ing tinVary school systems in the aoloining counties to be transported to and
enrolled in the schools of the judicially approved unitary school system of the
muicipality. in order to obtain a white majority racial ratio. No such con-
stitutional right or obligation had been held to exist prior to the rendition of
the decision and order in this case; nor had any decision of any court ever
hinted that achlevment of a viable racial mix was a constitutional imperative
or, Indeed. that the term "viable racial mix" embodied any sort of judicially
enforceable standard. On the contrary. the goal of al". the settled desegration
cases had been (and still is), the establishment of unitary schoo° systems in
which no child is denied the right to attend a school on the basis of race.

THE STATE'S POWER

Each State has brocri power to estaMish. disestablish or reorganize by con-
traction or expant;on, its political sul)divisions. This power of a State to es-
tablish municipal and county boerdlary lines has been recognized from the
earliest times by the Supreme Court of the United States.

The power of a State to establish school divisions is no less plenary. City
or county boundary lines provide natural geographic boundaries for the es-
tablishment of school division lines.
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Ir this case, it is conceded that the original boundary lines of the three
political subdivisions here involved were not established for racial reasons.
It is also micontroverted that the establishment of the three separate school
divisions here involved along the boundm lines of the political subdivisions
was without racial purpose. Moreover, the setting of municipalities as local
school districts has been held to be a reasonable standard. especially if the
effect of such establishment is to cause the school divisions to conform to the
municipal or county taxing authority.

The reasonableness of reqt ring school divisions to conform to the boundaries
a the political subdivision is especially true in Virginia, for in Virginia local
school boards do not possess independent taxing authority, but are dependent
on the local governing body for fiscal support. The national experts, whose
opinions were verified by the practical experience of the State Board, concur
that consolidation of the three separate and independent school divisions here
involved would be "educationally disadvantageous" and "completely contrary
to what is acceptable educational practice in this country, ,., ."

THE STATE'S DUTY

. . . It is too clear for argument that the duty to dismantle a dual school sys-
tem and establish a unitary school system is the obligation of each school
district. Moreover, every member c_ this Court knows full well that no school
desegregation case previously considered by it has ever sought, much lessresulted in, an order consolidating independent school divisions established
along political subdivision lines.

Significant in this connection is the status oe the three separate school systemshere involved. There is no doubt that the City of Richmond is operating a
unitary school system in the sense required by the Supreme Court. The District
Court has specifically so held. Equally true is it that both Henrico and Chester-
field are currently operating unitary systems. Initially it should be noted that
it° litigation has ever been instituted in any court to bring about the desegregation
of schools in Henrico County, and the desegregation suit filed against the Chester-field School Board has lain dormant on the District Coda's docket for a decade.The establishment of a unitary school system in each of these counties has been
achieved entirely by Vie county school board working in cooperation with HEW
and without prodding from the courts, and it is clear that the law encourages
the disma titling of formerly dual school systems in just this way.

In this case. the Henrico County School Board has been commended by HEWnot only for its leauefship in meeting the provisions of Title VI of the CivilRights Act of 1964, but "even more important, providing an equal educationalopportunity for all of the students in your school division." Moreover, sincereceipt of this letter, the Henrico County School Board has continued to co-operate with HEW in making further refinements to the unitary system already
established. Similarly, the Chesterfield County School Board has also establishedto HEW's satisfaction a racially balanced unitary school system in which noschool in the county is racially identifiable.

According to the Supreme Court, once the school system has become unitary,it is not "constitutionally required to ma* e year-by-year adjustments of theracial composition" of its own student body, much less consolidate with anothersystem.
CURRENT LAW

Not only is the decision of the District Court inconsistent with the SupremeCourt's ruling last year in the Charlotte use, but it is squarely in conflict with the
more recent decision of the Supreme Court in Spencer v. Kugler (January 17,197:. a case completely ignored by the District Court in its opinion. In that case.a challenge to the constitutionally of New Jersey's statutory scheme establishingthe boundaries of school districts to coincide with those of political subdivisions
was dismissed for failure to state a claim upon which relief could be granted,even though the complaint alleged that patterns of racial imbalance were beingstatutorily imposed upon the public schools of New Jersey. During the course ofits opinion. the three-jiidge District Court declared : (1) that the setting ofmuniciaities as local school districts was a rem,* 'Ole standard, especiallywhen viewed in light of the municipal taxing authority, (2) that racially
balanced municipalities are beyond the pale of either judicial or legislative inter-Vention, (3) that school district lines based upon municipal boundaries were not
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unreasonable. (4) that if school division lines were reasonable and not intended
to foster segregation, then the mandate of (the Supreme Court) is satisfied. and
15) that the (Supreme Court) "never required anything more than a unitary

school system."
The Supreme Court affirmed the District Court's decision answering that

question in the negative. Mr. Justice Douglas dissented and set forth at length
in his opinion the contentions of the appellants in that case, which were substan-
tially identical to those made by the plaintiffs and the City in this case and
adopted by the District Court.

The decision affirming the District Court is thoroughly consistent with the
observation in (the Charlotte case) that the objective of school desegregation
cases "does not and cannot embrace all the problems of racial prejudice, even
when those problems contribute to disproportionate racial concentrations in
some schools."

Moreover, this Court has found nothing whatever unconstitutional about the
side-by-side existence of a predominantly white and a predominantly black
school system resulting entirely from such State action. If affirmative State
action giIng rise to such a result is not antagonistic to the Fourteenth Amend-
ment, then a mere failure to alter political subdivision lines to consolidate
similar contiguous school systems cannot be violative of the Fourteenth Amend-
ment. This Court hcs approved State action resulting in the withdrawal of a
predominantly white municipal school system from a county in which remains
an overwhelmingly black school system. In light of that decision, it is difficult
to conceive how the Di. '.ict Court (in this case) could decree that the State
must take affirmative action to prevent the continuance of an identical situation.

NEW RIGHTS, DUTIES

Clearly, the District Court has stated an entirely new constitutional impera-
tive made up out of whole cloth and unsupported by any decision of the Supreme
Court of this Court. The District Court has decreed that a viable racial mix
throughout a metropolitan area, which mix will sustain an overall racial
stabilization and cause a school system to "prosper," is the new constitutional
aim. Under this new rule, the target of the school desegregation cases front
1954 through 1971 (the dual school system) is overlooked and the remedy com-
manded by all the school desegregation cases from 1954 through 1971 (the
distuaatling of the dual school system) is ignored. In their place racial balance.
as far as it can be achieved without any reference to political subdivision lines
or school division strictures, is now decreed.

There is nothing in the Fourteenth Amendment or any decision of the Supreme
Court or this Court which says that a school district which has established a
unitary system in which blacks are in the majority must, if by chance it happens
to be contiguous to a unitary school system in which whites are in the majority,
take action to combine itself with the contiguous school district for the purpose
of thinning out its majority black school population and subordinating it to a
majoi-ity white school population so that the combined school system will con-
tain a viable racial mix.

Surely, every member of this Court well knows that there is nothing in the
Fourteenth Amendment which forbids blacks to be in the majority in any
school division. The concept that the integration of any school division in
which blacks predominate over whites necessitates further desegregation to
insure that whites predominate over blacks (has been) expressly and
resoundingly rejected in this Court's decisions.

Nor, has this Court, in any of its decisions. evt so much as intimated that it
was constitutionally impermissible for a majority black unitary school system,
drawn along political subdivision lines, to co-exist side by side with a ma-
jority white unitary school system, and that in such situations the Constitu-
tion requires those systems to be merged to create a white majority in each
school in the consolidated system. If that is toe law (the District Court so held),
what are the Constitutional implications with respect to the politieal subdi-
visions which exist on the periphery of Chesterfield and Henrico counties and
which will continue to exist on the perimeter of the new consolidated school
division. which the District Court projects will have a racial ratio of 65 per
cent white and 35 per black? Under the "perception theory" stated by the plain-
tiffs' expert witnesses and adopted by the District Court, the consolidated system
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will be perceived as a white system. This, even the plaintiffs' expert admit. Onthe bountlaries of this consolidated system there will exist at least four predomi-nantly black systems:, Petersburg, Charles City, New Kent, and Amelia. Theschools in these predominantly black unitary school systems will be predomi-nantly black schools and will, according to plaintiffs' experts, be perceived asinferior.
If the Richmond black .sehool child has a constitutional right to be bracketedinto a 20 per cent to 40 per cent minority ratio (1) in order to be the beneficiaryof meaningful integration, and (2) in order for the city in which he lives tohave the benefit of overall racial stabilization, then, unless the Richmond schoolchild who is black has a superior constitutional right to the black schom childin Petersburg, New Kent. Charles City, and Amelia, the black school child inthose systems also has that right. Vindication of that right, if such right exists.will necessarily mean consolidation of portions of Heurico with Charles City andNew Kent Counties and portions of Chesterfield with the City of Petersburg andAmelia County.
When this is done, and it is the only way in which the newly created rights ofthese latter children can be vindicated, the 6543 ratio of white to black envis-ioned by the District Court for the metropolitan area vanishes as the whitechildren in portions of neurico and Chesterfield ale added to the other majorityblack school divisions. Indeed a motion is even now pending before the School

Board of the City of Petersburg to require it to institute a suit to consolidate itsmajority black school system with the majority white school system in Colonist.Heights and that portion of the majority white school system of ChesterfieldCounty in the Ettrick Magisterial District. The motion is currently tabled, butits existence suggests the question of the nature of the constitutional rights ofthe black children of the City of Petersburg.
If a majority black status is a violiaion of the constitutional rights of the

Richmond school children because of Virginia's past history of de Jose segrega-tion, then the children of Petersburg are also children whose constitutional rights
are being violated. If their rights are indeed being violated, are they not at leastas entitled to have their constitutional rights vindicated as are the children inRichmond? It is no answer to the question to state that the District Court willhave to do the best it can when that situation arises. The situation itself goes tothe heart of the existence of the individual constitutional right claimed in thiscase, and the ellrmative constitutional duty of school authorities to vindicatethat right. The end result, as Dr. Pettigre.v admitted, is to set in motion a dominoeffect, which must continue until all school systems in the State are majoritywhite.

Again, if such is the law (and the District Court so held), it necessarily fol-
lows that, unless the domino theory is fully implemented, some black children inVirginia have a constitutional right which other black children in the State donot possessi.e., the right to attend a majority white school. Manifestly, theblack child in Greensvllle County has no such right, or if he does, it canr.at be
judicially vindicated because Greeneville County (whether Emporial is includedor excluded) has a majority black school system and is bounded by three ma-jority black school systems Therefore, there is simply no way in which its blackchildren can be afforded access to a majority white school. Row ironic it wouldbe for a court to give judicial approv ,1 to the notion that majority black schoolsmust be perceived as inferior in the race of its inability to provide majoritywhite status for all.

Despite the fact that the right which the District Court noW orders vindicatedis a new creation, the Court condemns the State Board and the school boards andgoverning bodies of the counties for failing to perceive what no other court hasheretofore seen. The (District) Court painstakin0y searches their minutesacross the years for references to "white" and "black" and for actions, then legalbut since outlawed, with which to indict them in its opinion.. , . Of course, this Court has never fallen into the error of according racialquotas constitutional dignity. This Court has never professed any such "unyield-ing fidelity to the arithmetic of race" as to suggest that a black child .4 consti-tutionally entitled to be arithmetically maintained in a minority position in orderto achieve the educational benefits which certain social psychologists see for him.This Court has never held that this status is a constitutional right which sweepseverything before it, including school division lines established along politicalsubdivision lines without racial purpose.
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NO JVPICIAL STANDARDS

The essence of the new constitutional obligation imposed by the District Court
is the duty upon school authorities to achieve something called a -viable racial
mix" throughout something defined as a metropolitan area "bi-racial" school
community. This duty is a correlative of the newly decreed constitutional right
of black children to attend public schools in which white children predominate.
If this Court is now prepared to confirm a constitutional right for a black
child always to attend a school in which exists a white majority (or stated in
the terms of the City's witnesses, a school which is not constitutionally deficient
because of a black majority), the area in which this right is to be applied must be
determinable through the application of intelligible judicial standards.

No judicial standard is articulated by the District Court to delimit the bi-racial
community. In this case, this community embraces the three political subdivi-
sions of Richmond. Henrico, and Chesterfield only, and the racial percentage re-
quired to be achieved by implementation of the District Court's plan is the racial
percentage which exists in those three political subdivisions alone. Specifically,
it is uncontroverted in this record that there are certain schools in the separate
political subdivision (and separate school division) of Hanover County, the
border of which is only three and one-half miles from the city limits of the City
of Richmond, each of which schools is closer to the Richmond schools than are a
number of schools in Henrico and Chesterfield. However, the biracial commu-
nity here involved is determined entirely and arbitrarily by excluding Hanover
County and including all of Henrico and Chesterfield.

By what conceivable judicial standard can such action be justified?
Included within the alleged bi-racial community are large square mite areas of

eastern Henrico County comprised of farm lands, dairly lands, and woodlands,
and also included in the alleged bi-racial community are hundreds of square
miles of veritable rain forests in southern Chesterfield County. Both of these
areas are less densely populated and farther removed from the City than Is the
"bedroom community" of Hanover County. Since the trial judge well realized
that once lie departed from the political subdivision lines of Chesterfield and
Henries() he was lost, he included these areas of Chesterfield and Henrico. In so
doing, he fell back upon political subdivision lines. although he had declared po-
litical boundaries to he "unrelated to any administrative or educational needs."
The racial ratio constituting the viable racial mix is thus established by the
political subdivision lines arbitrarily selected by the District Court in delineat-
ing the bi-racial community.

By arbitrarily limiting the hi-racial community to the three jurisdictions cur-
rently before it. the District Court has fixed the racial percentage at 79-30. per-
mitting only a 10 per cent deviation on either side of the ratio. If the lines are
extended (and we have no judicial standard to determine that they should not
be). additional counties would be brought in which would change the racial ratio
of the hi-racial community.

RACIAL RATIOS

Clearly, if racial ratios are to he judicially embedded in constitutional law,
there must he some judicial standard which can be uniformly applied to deter-
mine what those ratios should he. In every cese (decided by the Supreme Court
from 1954 to 1971). the racial ratio to be utilized as the starting point for dis-
mantling dun' school systems has been ascertained with reference to individual
school divisions. if individual school divisions are now to be disregarded for that
purpose. some other ascertainable standard must be applied, for if neither the
required ratio nor the applicable territory are known. school authorities have no
starting point to begin the task of restructuring school systems to meet the newly
decreed constitutional right.

The District Court has properly concluded that attainment of a unitary status
"will not inQuiate a school division from judicial supervision to prevent frustra-
tion of the accomplishment." Launching from that sound base. however, it pre-
dicts "frustration." forgets "State action" and ignores the Charlotte case.

Alteration of the racial composition of the unitary school system now in opera-
tion in the City of Richmond under Plan ITI can cnne about only in two wit vs'
(1) people exercise their constitutional right to move from one place to anotti6f
in this country : or (21 people exercise their constitutional right to remove their
children from the public school system and send them to private schools. If a per-
son exercises either of these constitutionally protected liberties, he will neces-
sarily affect the racial composition of the plan now in operation or the plan now
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under consideration. Neither of these events is subject to supervision by a Fed-
eral court to prevent "frustration" of a plan, nor does either enlarge the rights of
black children who may remain in the city.

As long as the Bill of Rights remains in the Constitution of the United States,
citizens of the three political subdivisions here involved will have an absolutely
unfetterel, Federally-protected constitutional liberty to move where they please.

Such citizens will also have a right to send their children to private schools
and shun the public school system entirely. No District judge is permitted by the
Constitution of the United States to view either of these exercises of constitu-
tional rights as offensive to the Constitution, or as endowing him with the power
to pursue these who move or those who send their children to private schools and
bring those children back into the public school system of any political subdivi-
sion for the purpose of achieving some sort of racial balance.

In short, even if the unitary system now operating in the City of Richmond is
someday "frustrated" because of the exercise by citizens of their constitutional
rights, no cause for Federal intervention will arise. Surely, such intervention
based upon anticipated "frustration" is improper.

Thus, it is clear that a constitutional right predicated on racial quotas will be
illusory and cannot be sure of judicial vindication. On the other hand, if the
"constant theme and thrust of every holding from 1954 to (late" is followedi.e.,
that school systems operate just schools (not schools for whites, and schools for
blacks ; not schools for 70-80 per cent white or schools for 20-40per cent black,
but just schools), the constitutional rights of all blacks and whites alike, will be
vindicated.

MEANING OF CHARLOTTE

The plaintiff class in this case is composed of black school children of the City
of Richmond. Their constitutional right, as has been made clear by the most
recent decisions of the Supreme Court, is the right to attend schools in a unitary
school system. That right the plaintiffs now enjoy, and we have the District
Court's word for that. In this situation, we may ask what decision of the Su-
preme Court or this Court has ever commanded, indeed even warned, the Chester-
field or Henrico County school boards that they were required to merge their
schools with those of Richmond in order to conform to their constitutional
obligation?

In what year, and under what decision of the supreme Court or this Court,
did it become the obligation of the State Board to ascertain the racial composi-
tion of the various separate ;chool divisions in Virginia. and then take action
to merge those school divisions which were majority black with other school
divisions which were majority white to insure that whites would predominate
in every school in each consolidated division? In what year, and under what
decision of the Supreme Court or this Court, did it become the duty of the
State Board to adopt as a constitutional imperative the suggestion that a majority
black school system cannot 1: made to work in America, and take action to insure
that no predominantly black school system would exist in the Commonwealth
of Virginia? In what year. and under what decision of the Supreme Court or
this Court, did it become the duty of the Stata Board (1) to assume that the
percentage segregation theories of Dr. Pettigrew had been enshrined in the
Fourteenth Amendment as Indispensable to equal educational opportunity, and
(2) to realize that this ph, ced upon it the affirmative obligation to establish,
wherever possible, sehool systems in which blacks would be subordinated to
whites in at least a 60-40 per cent ratio?

We submit that no decision of the Supreme Court or this Court Las ever in-
timated that the right of black children in any school system is the right to
attend schools which have a "viable racial mix," or the right to attend schoolsin which the mixture is constantly adjusted go that the school system will
"prosper," or the right to attend schools in which there shall be "meaningful
integregution," or the right to attend schools in which there will be an "overall
stabilization."

In short, there is simply no decision of this Court or any other court which
proclaims that black plaintiffs are, wherever possible, entitled to be placed in
minority situations so that they may receive the supposed educational benefits of
associating with a majority of their white peers and where, according td some
educational theorists, their educational advancement will be enhanced. Indeed,if a black plaintiff resisted the white majority racial quota plan now imposed
by the I)istriet Court, how long would it take this Court to reverse this decision
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and emphatically reject each and every conclusion which purports to underpin
it ?

Let us view the matter from another perspective. Assume that a unitary system
has been established in Henrico and that the system is 90 per cent white and 10
per cent black. Assume, further, that suit is instituted by the white parents of
Henrico to force the county school board to merge the county school system vc
the contiguous 70 per cent black school system of Richmond for the purpose of in-
creasing the percentage of black children in the Henrico schools to 20-40 per cent,
so that the white children of Henrico could have the benefit of "meaningful
integration." If the Richmond School Board resisted this effort upon the ground
that it had established a unitary school system pursuant to a decision of the
District Court, affirmed by this Court on appeal, and that, under the Supreme
Court's ruling in Charlotte, it could not be required to alter its system to achieve
any sort of racial balance in the county, could such a suit 1)37 Henrico citizens
possibly prevail? We submit that it could not, and that the reasons for the
failure of such a suit are obvious. Having established a unitary system within
its school division, the Richmond School Board has fully discharged its obligation
under the Fourteenth Amendment and cannot be forced to disrupt its unitary
system to achieve any sort of racial quotas in the county. In this case, the
fact that Richmond is quite willing to disrupt its school system, even though
unitary in nature, for the purpose of diluting its black student population, does
not for one minute change the natural of the constitutional right involved or the
power of the District Court.

DISMANTLE SYSTEM

Clearly. the concepts of meaningful integration, viable racial mix, and overall
racial stabilization are not judically recognized concepts. From 1954 through
1971, no decision of the Supreme Court, has made even tangentical reference to
such termsnor even purported to deal with such concepts. On the contrary, these
term embody concepts of "sociology and educational theory," and are without
shadow of decision support. It is the dismantling of the dual school system and
the creation of the unitary system. not the achievement of "meaningful integra-
tion" or "viable racial mix" or "overall stabilization," that is the thrust t.,f the
Supreme Court's ruling in the Brown case (1954), and every decision rendered
since Brown.

Nor is there any substance to the suggestion that it is futile to establish a
unitary school system and have that system resegregate. The establishment of a
unitary system fully vindicates the constitutional right defined in Brown and
confirmed in the Charlotte ruling. The latter decision has made it perfectly clear
that this is so.

It is manifest from prior decisions of the District Court, that a unitary system
in the sense of the Supreme Court's decisions . . . has been established in the
City of Richmond, and that the school authorities of the City of Richmond have
achieved full compliance with the Supreme Court's decision in Brown I. Equally
clear is it that there is no constitutional requirement that the unitary system,
once established, must remain stable. Indeed, . the Supreme Court has pre-
dieted that it will not do so. The suggestion that a unitary school system in which
blacks predominate must be dismantled and consolidated with other unitary sys-
tes in which whites predominate to produce meaningful integration or a stable
school system is utterly without constitutional foundation. There is no con-
stitutionaLmandate to dismantle the unitary school system.

Mrs. KRAEHENBUEFIL. At this point I want to apologize for any
disruption cawed by spontaneous gasps by Chesterfield residents on
February 20. A member of your committee said he had never heard
of any judge ordering a racial ratio. We gasped because we had sat
through weeks of testimony and busing plans showing just this.

In this brief which was argued by Mr. Phillip B. Kurland, the
University of Chicago law professor, it cites testimony given in the
district court indicating that racial ratios were repeatedly used as the
basis in the busing plan offered. The judge of the district court ordered
such adoption.



In my opinion. even if the Fourth Circut Court of Appeals reverses
the district court in our case. there will be filed case after case in other
areas with subsequent financial burden on local governments.

We feel that forced busing is an insatiable monster. It starts in a
city, then engulfs the adjoining counties and will filially engulf States
unless we get a constitutional amendment.

I speak for myself but know that I reflect the views of my neighbors
in this room when I say I do not know what the final sAition is to this
problem. I will give of my time. I will give financially bit I will not
sacrifice my most precious possession, my eight-year old son.

.Thank you.
Chairmait Bloom. Thank you.
I had one question.
Do I understand that you are opposed to the moratorium legislation

and favor the constitutional amendment ?
Mrs. KRAEIIENBITIEL. We fear the moratorium, and I have no legal

things to back this up. but we fear this because we think that it will
probably instill a false feeling of security in people and now that the
American public and mothers are up in ',rms. we do not want anything
to detract from this movement.

Chairman BnooKs. Thank you very much.
Mr. Mikva.
Mr. MutvA. I was interested in your comments about the constitu-

tional amendment. You have directed your concern to the situation in
Richmond involving court-ordered busing. I understand your concern
but in my town in Evanston the school board on its own decided on
the desegregation plan which includes busing, not pursuant to any
court order. It has been a hot political controversial issue. A cour.l..,. cf
the school board members have lost their seats and the superinter
is no longer with us. It was decided at the local school district lc ATI
and most of the parents in Evanston now are satisfied with the
decision.

Do you suggest that all assignment laws ought to be constitutional
matters?

Mrs. KRAEITENTITTEUL. I think parents, any child, any resident of the
United States ought to have the freedom to go from State to State,
county to county. city to city, or school to school.

Mr. Mtica. If I want to go to school in Virginia. I should be frets to
go there even if I live in Illinois.

Mrs. KRAEHENBUEHL. By all means.
Mr. Mucvn. And I should not have to pay for it ?
Mrs. KRAEIIENBUMIL. By all means, no.
Mr. Mum. That would create problems.
Mrs. KRAF.IIENBUElm. No more than the busing problems.
Mr. MricvA. Are you aware that prior to the busing issue, this was

not the rule by which school systems functioned. One could go to any
school one wanted to.

Mrs. KRAETIENBUEHL. Because of the financial situation but I think
our courts in California, and 1 am not going to compete with you on
the legal thingI am not that equipped, but in California the courts
have ruled that kind of financial support of the schools is not
constitutional.
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I think in the coming years and we will see it in this room, in the
coming years there will be complete U.S. financial support of the
schools.

Mr. MIKV.%. The only thing that I find curious is that :tor several
hundred years now we have been operating under a contrary system
and no one complained about it, 1 could not go to any school I wanted
to when I grew up. I was made to go to school where the school board
assigned me.

Mrs. KRAEIIENMEHL. Did this make it right, sir?
Mr. MIKv.t. What I am saying is that system existed formany years

and busing existed for many years.
Mrs. KRAEIIENBUEHL. riusing as a mode of transportation only-,

though.
Mr. MucvA. My only point is that when did it become a constitutional

right to go to any school you would like ?
Mrs. KRAEFIENBUMIL. I think now. this goes 'way, 'way back, and this

is what I stand up and tell my neighbors. I think this is much greater
than just assignment to a school. I. personally, as well as my neighbors,
have become much more interested in how our laws are made. I think
we are becoming more knowledgeable about what is happening.

For many years many of the parents sat at home and if their child
went off to school. they left it in the hands of the principal or teacher.
I think we are becoming more knowledgeable of all facts of life.

Mr. MmvA. If that is true, that is an extra plus of Brown v. Board
of Education that we did not know about.

Mrs.;CnAmiENBUEHL. Believe me. we, have all said this time and time
again, that if we do anything, we must turn this thing around. It has
gone. too far the other way. If we do, we will all come out better
Americans.

Chairman BROOKS. Thank you. We appreciate your fine statement
and appreciate your being here,

The next witness is Dr. Hector P. Garcia and you are accompanied
by James De Anda, American GI Forum of the United States, Corpus
Christi, Tex.

Dr. Garcia is a distinguished American of Mexican origin and is a.
well-known man in Corpus Christi. He is a former manber of the U.S.
Commission on Cii it Rights and is interested in freedom for all people.

Dr. Garcia, we are delighted to have you here. We would appreciate
and would accept for the record, your entire statement and hope you
epitomize the major aspects of it.

(The prepared statement is at p. 1515.)

STATEMENT OF HECTOR P. GARCIA, M.D., ACCOMPANIED BY JAMES
DeANDA, AMERICAN G.I. FORUM OF THE UNITED STATES,
CORPUS CHRISTI, TEL

Dr. G +Rein. Thank you. Congressman Brooks.
Mr. Chairman, I am very pleased to see my former boss at the U.N.,

Justice Goldberg, with whom I have had the honor of serving as
one of your ambassadors.

Since my return from World War II up to the present time I have
spent 25 years in trying to achieve and to expect unending, never
found "quality education" for Mexican-American people who reside
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in the Southwest United States. I am here today in opposition to the
two proposals that have alrer.dy been talked about, bee.. ase the edu-
cational system of Texas and the Southwest United Stat,s has failed
miserably in giving the Mexican-American child even a "fair degree"
of education.

I am here to ask you members of the Judiciary Committee to study
the sad plight and terrible denial of educational opportunities to
Mexican-Americans and to the blacks.

I am convinced that in the halls of Congress there would be few
if any Congressmen who would not be shown that the Mexican-
American child today is still being treated like a "colonial child" in-
stead of like an American citizen.

All I am asking is that after you study our reports and exhibits that
I have left with you, you will vote against the two proposals.

I am here as a man with 25 years of involvement in the fight against
the segregation and abuse of the Mexican-American child in the public
schools system.

In 1948, the Mexican-American children in Texas filed and won the
Minerva Delgado v. Bastrop School case. Since 1948 until now I have
felt the frustration and suffering of Mexican-American children who
are still today receiving unequal and inferior education not only in
Texas but the Southwest United States also !

We have made progress, it is true, but the little progress that we
have had today has been through the Federal courts of our country.

The Federal courts with the help of the U.S. Congress is responsible
so that today we still have a small degree of faith and hops that
eventually perhaps in 50 years or more we Mexican-Americans will
be, able to achieve some degree of quality in education.

If Congress passes these two pieces of legislation, the Mexican-
American child is forever destined to achieve at the most a functional,
illiterate level !

Members of this committee aitd Congress, you must not be threatened
or stamped by racists into denying us this hope.

I am well acquainted with the constitutions of Texas and the United
States. I am well acquainted with all of the Civil Rights acts, since I
served on the U.S. Commission on Civil Rights as the first Mexican-
American ever to serve as a commissioner.

I know title IV by heart because we have worked it. We have filed
over 200 complaints against the school districts in the United States
in the last' 5 years.

But even today, we are still abused, segregated, and treated as
inferiors. We have heard witnesses speak about the neighborhood con
cept and about free choice. "equal but separate" schools. I know all
about that, too, since all and each one of them has been used for the
purpose of giving us an inferior education.

We are talking about "busing", forced and otherwise. Let me assure
you that "busing" has always been used against us for the same
purpose.

We have talked about "extra money" given by some States to help
the minority child. We have seen some modern air-conditioned build-
ings built with this money turn out worse achievement-level for
Mexican-Americans than the previous old buildings.

Members of Congress, you must understand the historical and
prejudicial beginning of the segregation of the Mexican-American
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child which had his beginning in Texas in 1836 and continued after it
became a State in 1845 and still exists today !

It should be quite a shock to Members of Congress that after Texas
becathe a Republic, there was never any legal or constitutional ground
to segregate the Mexican-American child. In fact, even today there is
not one "single State" law or "one single Federal law" that gives the
Southwest States the right to segregate the Mexican :American child;
but. even after 136 years they are still doing it.

Then how is it possible that today the segregation carries on and on
and on? In the beginning there arose the philosophy that Mexican-
American people were inferior and should be treated as inferior and
today it is still believed by many to be so. Despite the United States
and Texas constructions and the Civil Rights acts, the Mexican-
American child is still the victim of racism, hypocrisy and bigotry.

I make my presentation here to show how this is possible. How the
only protection we have is in your hands. How Federal courts are
tlic only ones who can help and, therefore, you can not leave us to the
whims of local boards who by tradition and custom, abetted by State
educational boards, are responsible the sordid and terrible condi-
tions of the Mexican-American child and if this legislation passes, it
will retard us again-100 years !

Being familiar with the Corpus Christi schools, and Mr. T)eAndra
here on my right is one of the leading counsels in the Cisneros case,
I will show you the ways and means and the horrible results of the
educational system set up to deny "quality education" to minority
students. I will show you the end result of such a system and also the
attitude of the local school board.

If this legislation passes, then the horrible sordid education of
Mexican-Americans will become a nightmare to the Congress of the
United States and it will become a destructive tool for complete total
devastation of the Mcxican-American child as soon as he enters such
school system.

I refer you to Cisneros vs. Corpus Christi Independent School Dis-
trict. where .Tudge Woodrow Seals decreed that CCISD had been
guilty of violating the constitutional rights of Mexican-Americans by
de jure and de facto acts in pupil assignment, teacher assignment;
inferior buildings, and so forth.

The myth of equal but separate schools was again destroyed by
official findings of the Department of Health of Texas when they found
that three Mexican-American-black schools, which were health hazards
and had over 1,000 pupils, did not have one single faucet. of hot run-
ning water. Yessir, not one single faucet of hot running water, and
even the toilets could have overflowed into the drinking water pipes.

I will leave these pictures of those schools with you and please do
not see them until after dinner.

A dozen more Corpus Christi schools could be added to the list as
typical of the Mexican neighborhood schools. This is the "neighbor-
hood concept" we have had over 100 years and it still continues to be
just. an chime.

We will also show you in our exhibits what happened to a free vol-
untary transportation request made by 24 children through their par-
ents. This free voluntary request which has nothing to do with achiev-
ing racial or ethnic ratio or ethnic balances was proposed to the Corpus



1513

Christi School District. After these 24 children were asked to get out
of an overcrowded American-Mexican school district, the children
under majority and minority rule transferred to a good, air-condi-
tioned, modern, with better curriculum Anglo elememary Sanders
school. The school board said "no," despite the fact that the written
rule said "yes," and despite the fact under the same rules and condi-
tions they had given free transportation to the black students.

Then the poor parents went to the city council and city council
said no to their request for a bus route to Sanders school.

Then they went to the Texas Board of Education which, under
State statute laws, can give money for busing for children who have
to go a distance .)f over 2 miles to their new school.

The State said no. Finaily the Nueces County Board of Poverty
granted them free transportation. Because of denial of equal protection
under the law, the U.S. Department of Justice also received a request
by the same parents for investigation under title IV, section 497.
The Department of Justice had to investigate this ease under your
Civil Rights Act which you passed in 1964. However, they said "No."

I do not understand their weakness in reading since evidently they
did not go to segregated schools like we did. Certainly they did not read
the Civil Rights Act as you wrote it.

Let me point. out to you that Anglo children were "bused volun-
tarily" across the Corpus Christi high bridge to North Beach sn they
would no go to a "neighborhood school" with the blacks in their own
neighborhood areas. The Army children of the Laughlin Air Base were
transferred by bus voluntarily around the San Felipe Mexican School
District across to the Del Rio School District so that they would not
attend a Mexican school.

In the 1971 achievement tests, we have five high schools in Corpus
Christi that participate and we will leave. you those charts. There are
two high schools that we call Mexican-American-Black high schools.
The high school on top is King High. The ones on the bottom are
Moody and Miller High Schools. The Mexican-American high schools,
Moody and Miller, competed in the same examination with three
Anglo schools called Ray, Carroll and Killer..

Needless to say, Mexican-American children in this testing in the
Moody and Miller High Schools scored 7 points lower in achievement
level than the Anglo schools on n level from 1. to 86.

Gentlemen, this is the segregated neighborhood Mexican high school
supposedly under a unitarian system. Then how is it possible to ex-
plain the end results in achievement tests given to Mexican-American
senior students win) were there and graduated? Since we are not talk-
ing about dropouts how can anyone explain this?

This happens because we have an inferior dual school system. In the
grade level of 11 to 12 on this same chart of 1 to 36 the ones who reached
the 11 to 12 level had only a 9th grade educational level on graduation.

We know for a fact that 63 and 69 percent of the girls and 56 and
63 percent of the boys of "Mexican Miller-Moody High Schools"
were graduated at that level. At the very most they received a high
s :hool diploma with a ninth grade educational level.

Therefore, some of them graduated with a fifth grade educational
level. Then how is it possible that anyone can come before you as Con-
cerned Neighbors, Inc.. and tell you that we have an "equal but separate
system ?"



it.

1514

We will leave these charts with you and I will not bother you with

However, let me tell you that you talk about representative school
board. We have here a city map and this will show you that the poor
and black have no such representation.

This green line in the middle would show the dividing area of the
affluent south side and on this side the poor west side.

All of the school board members live in the rich part of the city.
There are seven of them. There are six Anglos and one Mexican
American. Before the election there were six Anglos and one Mexican
American.

After election Ulm were six A nglos and one Mexican American.
There are no blacks.

The "Concerned Neighbors" from Corpus Christi are the ones who
came to talk about the good neighborhood schools for all. We have here
an exhibit to show you two of their statements wherein they say we
will "boycott the schools" rather than obey the courts.

Is that terrible? And yet they say there are good black neighborhood
schools. I have resented to you a part of their brief on intervention
showing you their "racist philosophy."

In this Corpu8 Christi case how can anyone talk about the neighbor-
hood concept being so good? We can go to the final point that they
talk about. "that the Mexican Americans not being identified as ethnic
minority groups."

In 1954 the Supreme Court of the United States of America in the
Hernandez case in which Mr. DeAnda was one of the attorneys, de-
creed unanimously that the Mexican American was a separate iden-
tifiable ethnic minority class of the Caucasian race. Still, today the
Department of Justice wants to argue with us that it is not so, that
this has not been determined.

The President has asked you to interfere with court decisions. The
decisions that were already rendered. Yet, today the President of the
United States through the Department of Justice. is trying to ask you
to interfere with decisions already taken by Federal courts in Austin,
Corpus Christi, and now in Dallas in favor of Mexican-American
students. Why ?

These Department of Justice men are the same men who serve poli-
tical masters, not the people. These Deptutment of Justice men now
obstructing justice are the same men who could not order the school
district in Corpus Christi to furnish "24 poor children" free trans-
portation.

Today the issue facing Congress is whether you will pass legislation
which is being sponsored by some racist, selfisli people who speak hy-
poeritically about "neighborhood schools." "quality education," "free
choice" and "separate but equal schools. Do not pass such legislation.

On April 27 the sale of school bonds was halted by order of the
Fifth Circuit Court of Appeals because although bonds passed, they
were halted because there was no movement at all by the C.C.I.S.D.
to desegregate schools according to court order. Therefore, Corpus
Christi, Tex., is no different than the entire Southwest in the denial
of good education for Mexican- American children.

The U.S. Commission on Civil Rights studies of Mexican-American
education in the Southwest point out this denial of opportunity to
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educate the Mexican-American child in these three brochures that I
will leave here. Studies 1,2 and 3, and they are attached to our exhibit.
The last one came out only 2 days ago.

In conclusion, gentlemen, I am here to ask of you, to beg of you not
to pass these proposals. Mexican Americans still have faith that they
will receive equal education only when it is ordered by the judiciary.
These two proposals would obstruct justice forms.

We ask Congress to consider the plight of the Mexican American
child. After a thorough and complete study, I feel certain that the
future of education of the children will be impaired by passage of such
legislation.

Thank you for allowing me time to listen to the plea for Mexican
American children, who could not be here today because they are too
poor but had they been here, you would better understand them and
help them and love them, as I do.

Chairman BROOKS. Thank you. It was a pleasure to see you again.
Mr. Guam. I have left all of these exhibits for you and the pictures.

STATEMENT OF DR. HECTOR P. GARCIA, FOUNDER, AMERICAN G I FORUM OF THE
UNITED STATES, A NATIONAL MEXICAN AMERICAN VETERANS FAMILY ORGANIZA-
TION, ACCOMPANIED BY JAMES DE ANDA ESQUIRE

On my return to Texas after serving overseas in World War II, since that
time and for the next 25 years of my life, I have spent trying to achieve "quality"
education for the Mexican American child in the State of Texas and in the
Southwest United States.

I am here today, therefore, in opposition to the two above proposals (H.J.
Res. 620 and H.R. 13916) because the educational system of Texas, the Southwest
and the United States "failed" miserably in giving the Mexican American child
even a "fair degree" of education.

My presence here is to ask you members of the Judiciary Committee and the
rest of the United States Congress to study the sad plight and terrible denial
of educational opportunities to the Mexican Americans and to the Black. I am
convinced that in the Halls of Congress, there will he very few if any Congress-
men, who will not be convinced that the 'Mexican American today is still being
treated like a "colonial child" instead of an American citizen. All I am asking
is that you study our reports and then you will vote against these two proposals.

I am not here as a teacher, or a philosopher, I am here with 25 years of actual
involvement in the fight against segregation and abuse of the Mexican American
child in the public school system. In June 1948, Mexican American children filed
and won the "Minverva Delgado vs. Bastrop School Case." Since 1948 until
1972, I have felt the frustration and the suffering of Mexican American children
who are still today receiving unequal and inferior education not only in Texas
but in the Southwest United Stites.

We have made some progress, it is true, but the little progress that itts been
made has been in the "Federal courts" of our country. The Federal Courts
and with the help of the United States Congress are responsible so that today
we do have some degree of "faith and hope" that eventually perhaps in 50 years
or more we will achieve some degree of "equality in education".

If Congress passes these two pieces of legislation. then the Mexican American
child is forever destined to contiline at the most with a leVel of a "functional
illiterate", Members of this committee and Congress, you must not be threhtened
or stampeded by some racists into denying us the only hope that we have after
136 years of abuse.

I am well acquainted with the Constitution of Texas and the United States. I
am well acquainted with the Bill of nights and the 14th Amendment. I know
about the Civil Rights Acts of 1957, 1960. 1964. 1968, etc. I did serve in the
United States Commission of Civil Rights RS the first Mexican American to serve.
I know Secti,m 407, Title IV of the Civil Rights Act of 1D64.

I know the problems of the Mexican American in schools, after all, we have
filed over 200 complaints against school districts in the United States in the
last 25 years, but we are still abused, segregated, and treated as inferiors.
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You have heard witnesses speak about "neighborhood concept" as expounded
by the "concerned neighbors incorporated". You have heard about "free choice",
"equal but separate", etc. I know all about those too since all and each one of
them have been used for the purpose of .giving us an inferior, segregated educa-
tion. We are talking about "bussing" forced and otherwise and let me assure
you that bussing has also been used for the same purpose. We have talked about
"extra money" by some States and Congress to "help" the minority child. We
have seen some modem, air conditioned buildings built with this money turn
out the worse "achieve,nent level" for the Mexican Americans than the previous
old buildings.

Members of Congress. you must understand the historical and prejudicial be-
ginning of the "segregation" of the Mexican American child which had its be-
ginning in Texas after the State became a Republic in 1836 and continued after
it became a State in 1845.

It should be "a shock" to members of Congress that sinee Texas became a Re-
public there was never any "legal or constitutional ground" to segregate the
Mexican American child. In fact, even today there is not one single State law
or Federal law that gives. the Southwest States the right to segregate the
Mexican child.

Then how is it possible that today this segregation is carried on and on? The
answer is easy and simple. Jt received its beginning in the philosophy that
Mexican people were inferior and should be treated as inferior and today it is
still so!

So today, in spite of "no statittcry or legal grounds": in spite of the United
States and Texas Constitution: or the diffeeent Civil Rights Acts, the Mexican
American child is still the victim of racism, prejudice, hypocrisy and bigotry at
the hands of local school boards!

I wilt make my presentation today to show you how this is possible. How the
only protection we have is in your hands. How the courts are the only ones who
can help us. Then, therefore, you cannot leave us at the hands of local school
boards who by tradition and custom are the ones who protected. aided, and
abetted by the States Boards of Education are eager and waiting to turn its
back 100 years in the educational field, and will do so if you pass these two
proposals.

Being familiar with the Corpus Christi School situation and being familiar
with the Cisneros case, I will show you the ways and means and results of the
so called educational system in its effort to deny 'educational equality to the
minority group members.

I will use the Corpus Christi system to show you the end results of such a
system and also the attitude of the board. I do this to point out to you the reason
why you must stop this type of legislation. If this legislation passes then this
horrible, sordid, status of the education of the Mexican American will become
a nightmare of touture to the Congress of the United States and it will become
a toot of complete, total devastation of the Mexican American child as soon
as he enters such school systems as Corpus Christi.

I. Exhibit "I" Cisneros V.S. C. C. I. S. D. Jul:, 22,1963.
Federal Judge Woodrow Seals decreed that the C.C.I.S.D. had been guilty of

both, by de jure and cl,lacto acts. violated the constitutional rights of the
Mexican American and Black child in maintaining a "dual" sehool system in
placement of students and assignment of teachers.

II. Exhibit "II" Texas Department of Health report June 1971 in its findings
of conditions in 3 Mexican American el Imentary schools.

"The myth" of "equal butt separate schools" was again destroyed by the offi-
cial findings of the Department of Hmulth when they found that the three Mexi-
can American-Black elementary schools: Austin. Zavala. and Southgate were:

1. Fire hazards 2. Health hazards 3. Inadequate schools these 3 elemen-
tary schools which have over 1.500 children did not have one single "hot
water faucet" and even the toilets could have overflown into the drinking
water.

A dozen more schools could have heen added to the list. This is a typical
"Mexican American neighboihood school" in Texas and in the Southwest.
This is the "neighborhood concept" that we have had for over 100 years.

III. Exhibit "III" denial of the 0.C.I.S.D. of free voluntary transportation to
24 Mexican American children who under a "free choice" wanted to go to a
"better school".

On September 1, 1971 School Season Opened. On September 12. 1071 due to
Travis School mentioned conditions of over 1,100 students, it was decided to
transfer 203 Mexican American students to 3 other mexican schools. Parents
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of 24 children decided to option transfer to modern "Sanders Elementay"under the 'Majority to minority transfer.
The 24 children were accepted in the ganders Elementary School but the

school board on September 21. 1971 denied them free transportation in clear
violation of their own written school policies.

This request under the majority minority transfer was not undertaken to
achieve "racial balance". It was merely a request to go from tho -Inc:tic:Le
Travis School to the "anglo" Sanders elementary School hectise Sanders was
a modern air conditioned, carpeted. well lit school with better curriculum.
Travis was a run down. old, portable plus building in the the mexican barrio.

When such transportation was given under the same conditions to -Black
students" then the parents appealed to the Corpus Christi City Council for a
"bus route" so that the students could pay. On September 22,1971 the city council
refused to set up the request for voluntary busing for pay.

The parents then went to the State Education Agency on October 12. 1971 to
request "free State bus transportation" since under State laws a child who
has to travel more than 2 miles from his school zone is entitled to "free trans-
portation". Sanders being 5.2 miles from Travis (see map). The State then turned
them down.

On the expressway, the children could get to Sanders as fast as if they walked
to the other mexican schools. Finally Nueces County Committee on povertyfurnished them transportation.

In spite of the fact that the transfer change originally was ordered by the
school board, in spite of the fact that the transfer had "nothing" to do with
achieving ethnic balance. in spite of the fact that it was over 2 miles distance.
the end results were the same, "even" voluntary transportation was denied.

The United States Department of Justice received a request by the parents
of the 04 children to investigate the denial of free transportation offered other
childreo authorized under title IV, section 407. section (a.) And (b.) civil
rights a/ t of 1964. In a letter dated November 10, 1971, David L. Norman and
Brian K. Latgberg refused to take action. What good is civil rights if admin-
istration officials refuse to take action?

"LOCAL BUSING OF WHITES"

It Is to be noted that prior to the Cisneros case, white children were trans-
ferred to North Beads across the High Bridge to a "white school" so that they
would not attend the school in "neighborhood with black children !"

"STALE BUSING 0" ANGLO CHILDREN TO AVOID INTEGRATION"

I will also add that children who resided in the Laughlin Air Base in the
San Felipe "Mexican School District in Del Rio" were voluntarily blISVNI around
the Sae Felipe School District to attend the "Del Rio" (anglo) School District.
IV, Exhibit "IV" achievement tests C.C.I.S.D. May 1971.

Senior achievement tests were given to all the seniors in the five high schools
in Corpus Christi in May 1971. On October 10, 1971, the results prove conclu-
sively existence of a "dual" school system in Corpus Christi which was disastrous
for the mexican american and blacks.

The anglo high scnools. "King", "Ray". and "Carroll", scored about 7 points
higher than the Mexican-black high schools "Moody" and "Miller". This is based
on a grade scale from 1 to 30 points.

That the dual school system exists in proven by the fact that the 7 elementary
schools (Roseshaw. Austin, Garcia, Crockett. Prescott. Travis. and Chula Vista)
and the 2 Junior high schools. Martin Jr. High that Cunningham Jr. High that
"feed Moody High School all are predominantly Mexican American it composi-
tion. (See tables at p. 1:127.)

Again the argument that "separate but equal schools" afford certain advantage
Is destroyed by realizing that "Moody" High School was 85% Mexican Ameri-
^ans. 11% blacks and 4% anglos is the most modern. the newest, best air
conditioned, best lit, best arranged high school and still of all the five high
schools. "Moody" did the w' rse on the tests. Therefore, modern school buildings
or money allot ltrd to "segregated schools" does not guarantee any improvement
on the educatiotal achievement level as proven by Moody High School.

Based on an American college testing (act) composite score. pupils who have
a composite score in the (11-12) level have only a ninth grade achievement level.
therefore, our charts show that:

80-449-72--pt. 3-16
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60% of the boys in Miller and Moody and 65% of the girls in Miller and
Moody at the most graduated with a ninth grade achievement level and it is
assumed that some of them graduated with as little as a "fifth" grade level
or less,

Therefore, the Corpus Christi Independent School District by its "de jure
and de facto acts" have created an unequal and separate school system which
is denying the Mexican Americans even a "second rate educational status".

Since the Corpus Christi school board has offered no solution or submitted
an acceptable plan, I cannot see how they could avoid "transporting" some of
the children to achieve "quality" education in. its unequal and separate school
system.
V. Exhibit "V" letter HEW, September 21, 1968.

As early as October 21, 1968, the HEW in a 4 page letter to superintendent
Dana Williams signed by Lloyd R. Henderson, Education Branch Chief Office of
Civil Rights advised the C.C.I.S.D. of these and other horrible findings of their
dual school system. As of this date May 4, 1972. four years later, the system.has
not improved very much. It will improve only if the Federal District Courts and
Circuit Courts and the Supreme Court "orders" such improvement. It will not
Improve if President Nixon's plan is implemented.

Definitely it will not improve if the "philosophy and nebulous ideas of the
"concerned neighbors" are substituted for the law and order of the United
States Constitution, the Judiciary and the United States Congress.

VI. Exhibit "VI" make up and residency of the C.C.I.S.D. school board.
The map exhibit will give you the names of the seven school board luembers

before the school board election of April 1, 1972. After the election there were
still 6 anglos, 1 mexican american, no blacks. The scholastic population being
over 50% mexican americau and black. The 7 members before the election
were: Allen, Hudson, Bass McQueen, Vasquez, and Allbright (one mexican
american, no blacks.

AFTER THE ELECTION

Allen was out and the .concerned neighbors claimed their two candidates
Barnard and Marsha Darlington (concerned neighbors secretary) won. The
results were 6 anglos, one Mexican American and no blacks. No students, no
poor. All live on the "richest" part of Corpus Christi.

Certainly, now that the make up of the board is more "Concerned neighbor"
oriented than before. the board certainly is not going to take any "steps" to
desegregate unless they are ordered by the courts as has been decreed by the
Federal judge in the Cisneros case.

After all, it was the concerned neighbors" and its officers and its president
Les Schultz nho before the school opened in September 1971 recommended
"boycotting' the schools rather than obey the Federal court and integrate.
The "Concerned Neighbors, Inc." are the ones today who are pushing for this
legislation rather than obey the constitutional law that already is the law of
the land.

To quote tae Concerned Neighbor president, Les Schultz. "if a boycott were
successfully carried out for a period of time, it would force the district to go back
to the coui t and say the plan is completely workable".

It is hard fcr me to believe that the honorable members of this great Congress
would fall victkus of such a philosophy as expounded by these leaders of the
"Concerned Neigh!ots, Inc".

VII. Exhibit "VII" a chart will dispel the myth that the main reason whT
the Mexican American child is retarded is because he speaks "Spanish" instead
of "English".

If this was true then the "black" student in the Corpus Christi school district
should be doing much better than the so called Spanish speaking "Mexican
American student".

Since the black child speaks only "English", he carries English surnames and
yet in the Corpus Christi school district from the year 1950 to 1960, a period
of ten years, the black progressed only % years of school while the Mexican
American progressed slightly better 1% grades of school.

This lack of any measurable progress, both for blacks and Mexican Americans
in the Corpus Christi schools in spite of English language advantage for the
blacks is again proof that the reasons for this retardation is a dual school
system, not the fact that the Mexican American speaks English.
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In 1950 the Corpus Christi anglos had 8.6 years more of schooling than Mexi-
can Americans and 4 more years than blacks.

In 1960 the anglos had 4.2 years more than blacks in spite of blacks speaking
only English the gap widened.

In 1950 Corpus Christi Mexican Americans had a lower grade level than
Mexican Americans statewide, while in contrast the anglos had a higher level
than their brothers statewide. This recurred again in 1970.

EXHIBIT VIII -BRIEF CISNEROS SCHOOL CASE

DEPARTMENT OF JUSTICE

The intervention of the Department of Justice in cases involving discrimina-
tion against Mexican Americans continues. On Monday. April 17. 1972 the
Justice Department under Brian K. Landsberg intervened in the Dallas school
segregation case. They have already intervened in the Corpus Christi and Austin,
Texas school cases involving discrimination of Mexican Americans.

Their requests are based on the "contention" that Mexican Americans are
not an identifiable ethnic minority group although this point in law was
settled in the Supreme Court of the United States in October of 1953 in "the
Pete Hernandez vs. the State of Texas case".

The Hernandez case was brought to the United States Supreme Court on
the fact that over 70 counties of the 254 counties in Texas excluded mexican
americans from juries, petit, grand, or jury commissioners. This was won on
the finding that "Mexican Americans" were a separate identifiable class within
the "caucasian race". The decision for the Hernandez people was unanimous by
to Supreme Court and yet today, the Landsbergs, Normans, etc., of the Justice
Department under instructions of the President of the United States are trying
to intervene on decisions and actions already taken by the Federal courts in
Austin, Corpus Christi and now Dallas, in favor of Mexican Americans.

These are the men who serve their "political masters" not the people. These are
the men who would not order the C.C.I.S.D. to furnish 24 small, poor Mexican
American children free transportation for better education.

Today, the issue facing Congress and specially the Judiciary Committee is
whether they will pass on legislation which has been sponsored by some racist,
selfish people who speak hypocritically about "quality education", "free choice"
"separate but equal schools", etc.

EXHIBIT IX

Article about "Concerned Neighbors. Inc". and their boycott of the Corpus
Christi Schools if integration was ordered by the courts.

EXHIBIT X

Article Corpus Christi Times April 27, 1972, "sale of bonds" halted by order
of the 5th Circuit Court of Appeals" because although the bonds were passed.
There was no movement at all to desegregate according to the original district
court only' -; and findings.

EXHIBIT XI

U.S. Commission Civil Rights studies of Mexican American education in the
southwest pointing out to the serious abuse, exploitation and denial of the
opportunity to educate the Mexican American child.

1. Mexican American educational study, April 1971.
2. Mexican American educational series, October 1971.
3. The excluded student, May 1972.
I am here to ask of you, to beg of you not to pass these proposals. Mexican

Americans still have faith that they will receive equal education only when it is
ordered by the Judiciary. We ask Congress to consider the plight of the Mexican
American child and after a thorough and complete study, I feel certain that the
future education of our children will not be impaired or turned back by such
legislation.

I want to thank you for allowing me your time to listen to the plea for
Mexican American children who could not be here today because they are too
poor and if they could be here you would understand and help them.

DR. HECTOR P. GARCIA,
Amerioan G. I. Forum of the U.S.
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Chairman BROOKS. Mr. DeAnda, we will accept your statement for
the record and we appreciate your comments.

.(The statement follows:)

STATEMENT OF JAMES DEA:vnA

My name is James DeAnda. I am a lawyer from Corpus Christi, Texas. I am
legal advisor for the American G.I. Forum of Texas, a Mexican-American vet-
eran's organization. I am also one of the lawyers for the plaintiffs in the Corpus
Christi school segregation case prosecuted by Corpus Christi children with the
financial assistance and support of the United Steel Workers of America.

Although civil rights litigation comprises an insubstantial part of the prac-
tice of our lawfirni, since 1951 I have been involved periodically in school situ,
ations involving desegregation of Mexican-American children, and in the Corpus
Christi litigation, the segregation of both Mexican- American and Black children
from Anglo children. Some of these disputes were resolved by common sense
discussions between the parties, others by amicable court settlements, and a few
by bitter, lengthy litigation.

I appear today in opposition to the bill called "The Student Transportation
Moratorium Act of 1972."
Part I. Administrative problems and practical effect, of Act.

The proposed legislation suggests that the courts have required more student
transportation than necessary to achieve desegregation thereby causing hard-
ship to children and adversely affecting education. It suggests that the courts
will erroneously interpret rights secured by the Fourteenth Amendment, and
that by virtue of "pending legislation" Congress will determine Fourteenth
Amendment rights and such determination will be more restrictive than the
interpretation of those rights by the federal courts. Consequently, the bill proposes
a delay in the implementation of certain court orders using student transpor-
tation as a means of desegregating schools.

Let us suppose that this bill does pass; let us suppose it is constitutional, and
let us further suppose that it applies to cases already decided. What would this
legislation do? I will make reference to the Corpus Christi case because I am
factually familiar with it and because it has much in common with the desegre-
gation cases to which this bill is directed.

In July, 1968. a segregation suit was filed against the Corpus Chrt' i Inde-
pendent School District of Corpus Christi, Texas. This school district has about
44,000 students. The Federal District Court entered a judgment in June, 1970.
in favor of the school children, findinl that the district engaged in a sustained,
intentional program to maintain or promote segregation of its three groups of
children, Anglo American, Mexican-American and Negro, from each other at
first. and later the segregation of Mexican Americans and Negroes on the one
hand, from Anglo American students on the other.

Although requested by the court, the school district refused to submit a con-
stitutional desegregation plan and consequently the court ordered a plan of
desegregation in July. 1971. This plan utilizes all reasonable means available to
desegregate the school system. In order to bring about any meaningful integra-
tion of the student body, approximately 15,000 students will require transporta-
tion. The district is not a large district geographically and transportation time
of the students involved ranges from a minimum of 5 minutes to a maximum of
25 minutes. Implementation of the plan has been stayed pending a current appeol
by the school district.

The court's decision was not lightly reached. Testimony lasted for weeks and
the court considered the matter for many months before ordering a desegrega-
tion plan. Time and again the court solicited the school board to submit a con-
stitutional plan. but even after the court's plan was announced, the school dis-
trict admitted its inability to desegregate its schools without requiring trans-
portation of students, and this it would not do.

The conduct of the court in this case is typical of the approach used by fed-
eral courts in desegregation matters. Courts invariably defer to local school
hoards, permitting the boards to promulgate plans to effectively end segregation,
if they can and will. It is only when school boards demonstrate that the desegre-
gation cannot be achieved without transportation that courts resort to the
use of this tool to establish unitary school systems. The suggestion in the pro-
posed legislation that courts have ordered more busing than necessary to de-
segregate schools is unfair and simply does not comport with the facts.
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If local school boards, with their vast and superior knowledge of the peculiar
and specific local conditions which exist in their particular districts cannot
devise constitutional desegregation plans without transportation use, it would
appear unrealistic to attempt to "establish a clear, rational and uniform stand-
ard" to determine the extent to which schools will be required to reassign stu-
dents to accomplish preservation of Fourteenth Amendment rights. The ethnic
make-up of student bodies, geographical consideration, safety factors, financial
circumstances, past conduct of public officials and other local conditions greatly
vary. Because conditions do vary, the remedy fashioned to meet them must also
vary. A workable plan in one district might well accomplish nothing in another.
The fact that a court order may require use of a substantial amount of trans-
portation does not mean that the amonnt is excessive. Certainly, if there were
any alternatives, local boards would suggest them. Can Congress do better than
the local hoards? Can Congress do better than a local judge who has heard
volumes of testimony. who has the benefit of the talents and knowledge of the
litigants, the expertise of government agencies and who has generally spent
months of time studying the problem? If a local board and a local court,
unfettered by any arbitrary requirements as to how to desegregate and consider-
ing only the spe'dfic logistics involved, cannot do this without use of transporta-
tion, how can removing or restricting use of His desegregation tool help resolve
the problem? As is discussed later in more detail, the courts recognize the de-
sirability cf guidelines and consistency in dealing with this matter. But in con-
sistently striving to desegregate schools, flexible use of a variety of means is
indispensable.

The bill also speaks of desegregation plans that have caused substantial hard-
ship to the children and have impinged upon the educational process. Let us di-
rect attention to this educational process as conducted in Corpus Christi and
now in danger of being "impinged" upon.

Corpus Christi has five senior high schools, King, Carroll, and Ray (pre-
dominantly Anglo student bodies), and Miller and Moody (predominantly
Mexican-American and Black student bodies). In the spring of 1971. seniors in
these high schools and 301 other Texas high schools, participated in a speeial
school assessment program conducted by the Texas Education Agency. This
agency is charged with the general control of the system of public education at
the state level. The testing .program was called "The Texas High School Profile
Report of 1971".

Four tests of educational development published by the American College
Testing Program were given. The tests covered English, mathematics, social
studies and natural sciences. The English usage examination measured the
students' understanding and use of the basic elements in correct and effec-
tive writing, punctuation, capitalization, usage, phraseology, style and organiza-
tion. The mathematics test measured mathematical reasoning ability, emphasiz-
ing the solutions of problems in advanced arithmetic, algebra and geometry,
problems encountered in most high school and college work and in everyday life.
The social studies reading examination measured evaluative reasoning and prob-
lem solving skills required in social studies; it measured the comprehension of
reading and understanding of essential concepts to comprehend basic ideas in
social studies. The natural sciences examination included biology, chemistry and
general science. It covered basic principles in science and reasoning and prob-
lem solving skills required in natural sciences.

Based on a Rcale of 1 to R6. the national avenge for high school seniors is
about 18. A score in the 11-12 range is considered to he the avet'age ninth grad
achievement level. The results of the tests are attached to this statement. Tip
test scores speak for themselves. Minority schools are graduating eighth end
ninth graders.

Since only high school seniors were tested. these results reflect the achieve-
ment of students who have successfully completed or are completing their high
school curriculum. The large number of minority drop-outs do not enter into
this computation. The sad truth is that the majority of graduates from Corpus
Christi's black and brown schools are but ninth grade drop-outs with a diploma.

Bussing is a useful and acceptable desegregation tool. The school bus has
been as commonplace as the schoolhouse on the American educational scene. No
objections were ever raised to its use as an educational aid. It is only when used
as a desegregation tool that the school bus has fallen into disrepute.

Time and distance of travel, and cost, are factors that have influenced courts
to use bussing only as a last resort.
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Because the Corpus Christi school district is geographically small, transporta-
tion time and travel distance are not serious arguable points for bussing op-
ponents. Hence the cost factor has been the principle objection raised. The
Corpus Christi school board estimated the cost of the court ordered bussing pro-
gram to be $1,718.55600. (including a capital investment of $500,000.09 plus
$768,000.00 for the purchase of 96 new buses). The current school budget is ap-
proximately $29.000,000.00. In light of the present educational return for tax
dollars, the added annual expense (less than 5% of the total budget) is bland.
The alterna:ive in Corpus Christi (and what the proposed legislation does) is to
permit the school district to continue doing business as usual. It will prevent
any change or disruption of the inferior schooling that minority children receive.
It will allow children to continue walking to inferior, segregated schools so they
will be spared the anguish of riding to integrated, equal schools. I am afraid that
the children are not going to appreciate this benevolence. Though these children
have not received a very good education, they realize that they have been
cheated. That is why the children went to court. And that is why the children
won their case. That is why the court granted the children their remedy, Why
would any congressman take it from them?

What can our nation gain by turning out more and more classes of ninth grade
graduates?

Some of the administrative problems and practical consequences of this pro-
posed legislation hove been discussed. Is there any need for this legislation? Its
purpose is to delay even further, the desegregation of public schools. This legis-
lation is unneeded. The federal courts already have it within their power to
stay the implementation of desegregation orders pending appeal, and indeed have
done so in certain cases, including the Corpus Christi school case. If these stays
have grown less and less frequent in recent years it is largely because the
school authorities have not shown themselves entitled to postponement. Indeed,
the federal courts have been faced time and again with recalcitrant school au-
thorities who, despite the mandate of the Supreme Court in 1954, have failed to
take a single meaningful step to end the dual school sys' 'ms. The proposed leg-
islation, by aivarding stays indiscriminately, serves o nly to encourage and
perpetuate the footdragging and delay that has charewterized the history of
segregation.
Part II. The unconstitutionality of the proposea statute.

The intent of the legislation, if not its explicity stated purpose, is to estab-
lish Congressional supremacy over the Judiciary in the interpretation of the
Fourteenth Amendment to the Constitution with respect to the desegregation
of the public schools. Under Section 2(r,) (5) of the bill, the Congress is invited
to find a substantial likelihood that many local educational agencies will be
required to implement desegregation plans that impose a greater obligation than
that required by the Fourteenth Amendment, and permitted by the euphemisti-
cally labeled "Equal Educational Opportunities Act of 1972". The bill would have
the Congress find that the federal courts are about to act in a lawless manner,
and therefore, court orders, to the extent that they require the transportation of
students not already being transported, must be rendered unenforceable until
Congress can pass legislation redefining (and reducing) the Fourteenth Amend-
ment obligation to end dual school systems. The bill appears to speak prospec-
tively, staying only those federal court orders entered after the date of enact-
ment. However, the language of the act is broad enough to have a retroactive
effect on cases pending on appeal on the day the bill is enacted.

So bold is this proposed legislative encroachment on the judicial function that
it is almost entirely without precedent. Ex parte MeCardle,' notwithstanding the
Administration's protests to the contrary, is no authority for the subject legis-
lation. The 1$68 legislation in the MeCardte case did not, as does this so-called
moratorium act, attempt to determine what the result should be in a certain
class of cases or to restrain the enforcement of a particular judicial remedy.
Rather, it simply withdrew from the Supreme Court jurisdiction to entertain
appeals of habeas corpus cases. It did not attempt to tell the Supreme Court
that in the event it found for IdeCardle that its order releasing him from cus-
tody must be held in abeyance; it simply deprived BleCardle of one avenue to
the Supreme Court. The Court's power to issue original writs of habeas corpus
and to review lower court decisions by granting certiorari remained undisturbed'

27 Wall. 506 (Mal.
Ea parte Yerger, 8 Wall. 85,19 L. Ed, 882 (1889).
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More in point is United States v. Klein ° decided by the Supreme Court in 1871,
three years after the McCardle case.

In the Klein case, the plaintiff had brought suit in the Court of Claims under
the Civil War Enemy Property Acts which provided for the reclamation of con-
fiscated property or its proceeds upon proof that the claimant had a right to
the property and that he had never given aid or comfort to the Confederacy
during the Civil War. The plaintiff had taken part in the rebellion, but had re-
ceived an executive pardon, which the Court of Claims and the Supreme Court
had held in a prior case' satisfied the act's loyalty requirement. On the basis of
this holding, the Court of Claims ruled for the plaintiff and the government
appealed to the Supreme Court.

While the case was pending Congress passed legislation providing that no
pardon or amnesty should be taken as evidence of loyalty. In addition, the legis-
lation provided that any recitation in the pardon that the person in question had
been disloyal should be considered as conclusive proof of disloyalty and upon
finding this fact the court should dismiss the case for want of jurisdiction.

In declaring the act unconstitutional, the Supreme Court used the following
language:

. . . Undoubtedly the legislature has complete control over the organization
and existence of [the Court of Claims] and may confer or withhold the right
of appeal from its decisions. And if this act did nothing more, it would be our
duty to give it effect. If it simply denied the right of appeal in a particular
class of cases, there could be no doubt that it must be regarded as an exercise
of the power of Congress to make "such exceptions from .:le appellate jurisdic-
tion" as should seem to it expedient.

But the language of the proviso shows plainly that it does not intend to with-
hold appellate jurisdiction except as a means to an end. Its great and controlling
purpose is to deny to pardons granted by the President the effect which this
court has adjudged them to have...

It is evident from this statement [summarizing the provisions of the act] that
the denial of jurisdiction of this court, as well as to the Court of Claims, is
done solely on the application of a rule of decision, in causes pending, prescribed
by Congress. The Court has jurisdiction of the cause to a given point ; but hen
it ascertains that a certain state of things exist, its jurisdiction is to cease and
it is required to dismiss the cause for want of jurisdiction.

. What is this but to prescribe a rule for the decision of a cause in a par-
ticular way? In the case before us the Court of Claims has rendered judgment
for the claimant and an appeal has been taken to this court. We are directed
to dismiss the appeal, if we find that the judgment must be affirmed, because
of a pardon granted to the intestate of the claimants. Can we do so without al-
lowineone party to the controversy to decide it in his own favor? Can we do so
without allowing that the legislature may prescribe rules of decision to the
Judicial Department of the government in cases pending before it? We think not;

We must think that Congress has inadvertently passed the limit which sepa-
rates the legislative from the judicial power .4

The impact and effect of the proposed legislation on desegregation suits pres-
ently pending in the federal courts is no different. The federal courts are al-
lowed to continue hearing the cases, but if they decide upon the evidence pre-
sented that the reassignment and transportation of students is required as an
adequate remedy, they are effectively denied the jurisdiction to enforce said
remedy. This type of legislative intervention into the judicial sphere the Courtheld in Klein to be constitutionally impermissible.

The proposed legislation now before Congress presents a far more profound
threat to the fabric of constitutional government than did the legislation in the
Kim case, since here there is involved not merely a legislative determination
regarding the effect to be given certain evidence, but a congressional decision
delimiting the breadth and scope of Constitution itself. The answer of the Nixon
Administration has been to cite Section 5 of the Fourteenth Amendment pro-
viding Congress with the "power to enforce, by appropriate legislation. the pro-
visions of this article." To be sure, Congress has the right to enact legislation
to enforce the Fourteenth Amendment, but, as was noted by the Supreme Court
in Katzenbach vs. Morgan,. Section 5 does not give Congress the power to ex-,

13 Wall. 128 (18711.
4 I. 11' Pli sf t1.14 v. l'Adelfonl, 9 Wa11.531;

7 Wall. at 145-147.
384 U.S. 641, 86 S. et. 1717 (1966).
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ercise discretion in the other direction and to enact "statutes so as in effect to
dilute equal protection and due process decisions of this Court."

We have decided that Congress power under § 5 is limited to adopting measures
to enforce the guarantees. Thus, for example. an enactment authorizing the
States to establish racially segregated systems of education would not beas
required by § 5a measure "to enforce" the Equal Protection Clause since that
clause of its own force prohibits such state laws.'

This is exactly the effect of the moratorium act. Last year the Supreme Court,
in striking down North Carolina's anti-busing law ,8 declared that t

To forbid, at this stage. all assignments made on the basis of race will deprive
school authorities of one tool absolutely essential to fulfillment of the constitu-
tional obligation to eliminate existing dual schools systems.

Similarly the flat prohibition against assignment of students for the purpose of
creating a racial balance must inevitably conflict with the duty of school authori-
ties to disestablish dual school systems. As we have held in Swann. the Constitu-
tion does not compel any particular degree (if racial balance or mixing, but when
past and continuing constitutional violations are found. some ratios are likely
to be useful starting points in shaping a remedy. An absolute prohibition against
the use of such a deviceeven as a starting pointcontravenes the implicit com-
mand of Green vs. the County School Board, 391 U.S. 430 88 S. Ct. 1689. 20 L. Ed.
2d 716 (1968). that all reasonable methods be available to formulate an effective
remedy.

We likewise conclude that an absolute prohibition against transportation of
students assigned on the basis of race, "or for the purpose of creating balance
or ratio" will similarly hamper the ability of local authorities to effectively
remedy constitutional violations. As noted in Swann, .101 U.S. p. 177 91 S Ct p 1282.
bus transportation has long been an integral part of all educational systems, and
it is unlikely that a truly effeotive remedy could be devised without continued
reliance Upon it .°

The instant legislation, while not an explicit prohibition on Judicial orders
requiring transportation of students. effectively reaches the same result as the
North Carolina statute. And for this reason the proposed legislation is not only
a violation of separation of powers unauthorized by Article III of the Constitu-
tion or Section 5 of the Fourteenth Amendment, but is a violation of due process
of law guaranteed by the Fifth Amendment. By placing in limbo and rendering
ineffectual federal court orders requiring transportation of students, the pro-
posed legislation deprives federal courts of their historical right to redress
violations of the United States Constitution and deprives litigants of the only
truly effective remedy for the abridgment of their constitutional rights. As the
Second Circuit Court of Appeals recognized in the Battaglia et al. vs. General
Motors,"

. while Congress has the undoubted power to give, withhold, and restrict
jurisdiction of courts other than the Supreme Court. it must not so exercise
that power as to deprive any person of life. liberty, or property with our
due process of law or to take private property without just compensation."

By withholding the only effective remedy to racial discrimination to public school.
the act denies to those seeking an end to such discrimination due process of law.

This conclusion is in no way weakened by the Supreme Court's decision in
Yakus r. United States." another case that has been cited as authority for the
instant legislation. In Yakus the petitioners have been convicted under the Emer-
gency Price Control Act of 1942 of the willful sale of wholesale cuts of beef

133411 .8.nt6..12.355.Cr.at1724n.10:
See also, Seismograph Cornoration v. Offshore Randle, Inc., 135 F. Rupp. 342, (ED.

Ln. 1955). art 263 F. 2d 342 (5th Cir. 1956) stating that the Supreme Court is the final
Authority on Constitutional standard of patentability under Artkie 1, f 8. and that Con-
cress may not therefore validly reduce the standard of invention as recognized by the
Supreme Court : Jones v. Meehan, 175 U.S. 1. 20 R. Ct. 1 (1899) holding that interpreta-
tion of treaties Is the peculiar province of the judiciary and that therefore congressional
Acts Attempting to affect rights under n treaty Are ineffective.

"North Cnrolinn general statute f 115-176 1 rend, in Pertinent part, as follows :
No student shall be assigned or compelled to attend any school on account of race. creef..

color. or national origin. or for the purpose of creating a balance or ratio of race. religion.
or national origins. Involuntary busing of students in contravention of this article is
prohibited. and nubile funds shall not he used for any such bussing.

North Carolina State Board of Education v. Swann, 401 U.S. 177, 91 S. Ct. 1284. 1286
(1971).

no F. 2/1 254 (24 Cir. 1948).
11 159 F. 24 At 257.
12 321 U.S. 414. 64 8. Ct. 660 (1944).
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at prices above those prescribed by the administrator. During the coarse of the
trial, the defendants had attempted to raise the constitutionality of the act and
of the order that they had allegedly violated. These attempts were denied by the
trial court at.d the conviction was affirmed by the Court of Appeals.'

I. affirming the conviction, the Supreme Court " found that the exclusive statu-
tory procedure set up by the act for administrative and judicial review of
regulations provided a sufficiently adequate means of determining the constitu-
tional validity of the regulations : therefore, the provision of the act precluding
consideration of the validity of the regulation as a defense to prosecution for
its violation did not offend due process. In addition. the Court upheld the act's
provisions (a) prohibiting the Emergency Court 4 Appeals, established by the
act, from issuing temporary stays or injunctions during the pendency of litiga-
tion and (b) staying permanent injunctions issued by that court until the ev-
piration of thirty days or disposition of the case by the Supreme Court

It is in this last holding in Yaku8 that the proponents of the Nixon Administra-
tion's anti-busing legislation seek its justification. This is, of course, a perversion
of the Court's decision in Yakus which involved an entirely different situation
than is presented here.

To begin with, the Court In Yakus relied greatly on the tact that this was
emergency legislation passed by Congress during wartime to meet the grave
danger of war-time inflation. Were the validity and effectiveness of prescribed
maximum prices to be subjected to the delays of litigation in the several federal
and state courts, or were these orders to be rendered ineffective by injunction
or stay prior to their revision or liral determination of their validity, the
court reasoned, the whole purpose of the legislationto prevent the destructimn
of the national economy by excessive priceswould be sorely endangered."
Second, the Court noted that even though the Emergency Court of Appeals was
deprived of injunctive power pending appeal. the price control administrator was
not ; that he was vested with wide discretionary power to modify and suspend
a regulation pending its administrative and judicial review. Since the petitioners
had not applied to the administrator or in any way tried to take advantage
of the administrative procedure provided by the act. the Court could not find a
denial of due process." Additionally. the Court felt that in exercise of the power
to protect the national economy from the disruptive influence of inflation in time
of war. Congress could, as could a court of equity, postpone injunctions restrain-
ing the operation of price regulations until there lawfulness could be ascertained
by the adequate and expeditious procedure provided by the act."

The material differences between the situation in Fakirs and the situation now
before Congress are obvious. There are no exigencies bearing on the national
security of this country that mandate the postponement of the vindication of
constitutional rights. The Congress must not confuse the hysterical outcries
against busing heard in some parts of the country with the very real con-
siderations of national security and safety that motivated the Yakus Court."
Furthermore in Valais the complaining parties had not availed themselves of the
arguably adequate administrative and judicial remedy provided them by the
questioned statute: here the complaining parties, the discriminated against
minority school children of this country, are left by the moratorium legislation
totally deprived of any effective and expeditious means of enforcing the con-
stitutional rights long denied them by recalcitrant local school authorities.
Lastly, the legislation involved in YakUa, unlike the legislation now before the
Congress, did not involve a Congressional determination of constitutional stand-
ards less stringent than those determined by the Supreme Court and the lower
federal courts.

11137 F. 2d 850 (1st. Cir. 1943).
14 Three justices dissented. Roberts. J. felt the act had unconstitutionally delegnted

legislative authority 1321 U.S. at 448. 64 S. Ct. at 679). while Rutledge, J., with Murphy, J.
concurring, thought the net violated dne process and the separation of powers [321 U.S. at
684. 64 S. Ct. at 684).

In 321 U.B. nt 432, 64 S. Ct. at 671.
" 321 U.S. nt 438-9. 64 S. Ct. nt 074.
"321 ((.8. nt 439-443. 64 S. Ct. nt 674-676.
13 It should he remembered that wartime pressures and security were also cited ns

reasons justifying the federal government's outrageous discriminatory policies against
.TapnneseAmericnns during World Wnr II. See, Koremafsu v. Called States, 323 U.S. 214.
65 S. Ct. 193 (1944) : Ex Parts Endo, 3s3 U.S. 283, 65 S. Ct. 208 11944) : litrobayashl v.
Cuffed states. 320 U.S. 81, 63 S. Ct. 1375 (1943) : Rostow JapaneeeAmericatt CasesA
Disaster, 54 Ynle L.I. 489 (1945). Indeed. the Hirabayashi case was cited by the Talcum
mnjority nn supporting Congress' authority to postpone injunctive relief pending finnl
review of price control orders, 321 U.S. nt 443. 64 S. Ct. nt 076.
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What has leen said thus far against the Student Transportation Moratorium
Act should not be taken as an argument against the desirability of developing
clear, substantive guideline governing the transportation of students in desegre-

V gation cases. Indeed, the need for guidelines of this sort was one of the principal
reasons andel lyiig the Supreme Court's opinion in Swann v. Charlotte-Mecklen-
burg Board of Edneation. The Court, after describing the process of integration
since Brown v. The Board of Education" as "an area of evolving remedies"
produced by a process of "trial and error", sought to amplify Niel guidelines"
that had been developing in desegregation cases. The Court was forced to admit,
as it inevitably had to do, that even these new guidelines were "incomplete and
imperfect"?' The Court did specifically approve of transportation of students
as a means of achieving the goal of maximum racial integration, but it also
recognized that in large districts the travel time necessary to achieve this goal
in each could be prohibitively long. In other words, the Supreme Court instructed
the lower courts that other factors. such as the age of students and the time
required for transit, should be considered as limits on the amount of busing
required "

Admittedly, the Swann decision left the lower federal courts with considerable
discretion in formulating desegregation decrees. It did so because flexibility in
meeting each individual case is required by the very nature of the desegregation
problem. Individual differences within the school districts make one standard
capable of governing all situations virtually impossible. Uniformity and con-
sistency are unquestionably laudable goals, but they cannot be exalted over
the compelling need to tailor each remedy to meet the specific case presented.
The point is that the moratorium act and the Equal Educational Opportunities
Act, constraining and limiting the federal courts in dealing with desegregation
cases. are not only constitutionally abhorrent, but are practically and administra-
tively indefensible.

SUMMARY

This is had legislation. It is not needed. Courts generally have done no more
than what is necessary to integrate a segregated school. Courts can and do grant
delays when delays serve a worthwhile purpose. If courts are to be criticized,
it is for being overly lenient and indulgent with school boards which have per-
sisted in depriving children of their educational and constitutional rights. The
mandate to integrate schools was issued 114 years ago. Children unborn at the
time have completed their public school life in a segregated and inferior
environment.

We should not further delay integration, rather we should accelerate it. Only
then can unfounded fears whicn sway so many be removed. The old theory that
Negroes, Mexicans and other minorities were horn inferior has been so thoroughly
refuted by science, by experience, by logic and plain common sense that even
the most ardent racist will not espouse it. Equally false is the theory that while
Negroes and Mexicans are not born intellectually inferior, they become that way
through association with their parents and home in their early years to a degree
that the school cannot undo the harm. Unfortunately, many school administrators,
including our Corpus Christi Board of Education, seem to be advocating this
latter proposition in an effort to shift. responsibility for the system's shortcomings
and failings. Certainly, minority children from the barrios and ghet'os enter
school with poverty related problems. The median educational level for Spanish
surnamed adults in Corpus Christi was four years of formal schooling according

19(10 census statistics. segregated schools have never done well. however, the
affluent child carries problems to school as well. Each child presents a challenge
to his teachers. These challenges, whatever they are and whatever the cause, can
best be met in an integrated facility. Massive tutorial programs can be under-
taken to help children who cannot receive this help at home because of the
educational deficiencies of their own parents. The Spanish speaking child will get
exposure to English correctly pronounced. And the public will learn that prob-
lems, like color, do not rub off on the child on the next seat. Inferior schools are
not that way because of the children put into them, but rather because of what
the Board of Education puts into them.

39401 r 81 S Ct. 1267 (19711.
zn 247 17.8. 438.74 S. Ct. 6S6 (1934)
21401 US tit 91 S. Ct. at 1271.

Id, at 1283.
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Integrated schools will produce an integrated effort. All segments of the com-
munity will be interested in all schools in the community. It will happen no other
way.

One final thought. There are those who never intended that there be integration
of our public schools. Long. drawn out litigation, tokenism and lip service were
intended to replace meaningful integration and equality in the public schools. If
apartheid is what a majority of our Congress wants, this wish should be made
known to the minority children of this country. If the legal battles are not really
meant to be won ; if the rules will be changed whenever necessary to perpetuate
what we now have, then the children should be told. The game has gone far too
long. The children have a right to know.

JAMES DEA-2mA.
RACIAL-ETHNIC STUDENT ENROLLMENT

In percent!

High school Anglo Mexican Negro

sing
Carroll

Moody

..
........ .... ... ... ....................... ==

89.00
75 00
68.02
5.68

19.10

10.58
24 1
31.69
83.48
65.39

0.42
.15
.29

10.85
15.51

COMPOSITE SCORES'

Anglo schools Minority schools

Grade King Carroll Ray Moody Miller

0 0 0
35 ---. 0 0 0
34 0 n 0

0 0 0
32 . ... ............. .......-_-__ .. ......... _1.1 ..... . _ 0 0 0

1 0 0
2 1 1

4 3 0
4

7
0

10 0
26 ..... :-:-:-;--- - -:-:-:-:.---.-.-..---:-:,- -:- -,:-. .. ......... ..... 20 9 1 4
25 15 8 1 4
24 17 II 20 4

f :
--- -:: -:-

29 14 24 2

21
-:--- : :,..,-, 16a 2

24
6 1

29
1

3
27 32 28 6 8, , .. .... . . . 21 25 21 13

18x 329 30 322 5 10
17 22 325 21 4 6

17 27 10 15 13
.. .. . 20 25 29 15 23

14 24 20 14 15
13 - -- 16 27 21 30 16

12' ---, .-:-.- -...-.- ---- 18 15 15 39 27
II .---

15 12 19 30 8 31
10 14 16 15 331 34
9 16 10 17 37 31

6 5 II 40 33
7 7 6 36 26

6 ..... .....;-.--.--...----;--, -..--:-:-----:.- -- .. ... . ----- ..... ----,---:-,--- 4 5 5 18 13
4 1 3 16 9

3 . . .

1

0
1

1

4 6
2 3

6
4

1 0 0 0 2
1 ---:- ................ ........,--.;-- - ---1,-, -z-:- -:-:-:-:--.- - - - 0 0 0 0 0

TOW- --:-:------,-<-:---.-Y--'- ......... ... ................ 398 398 417 369 339

I Composite scores of 4 tests given 12th grade (senior) students. Number of students from each school scoring the
grade indicated.

2 National 12th grade average.
3 Mean average of group tested at each school. It means that of the group scored above the average grade and )1 of

the Group scored below the average grade.
National 9th grade average.
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RACIAL ETHNIC STUDENT ENROLLMENT

lb n percent/

High school Anglo Mexican Negro

King 89 10.58 0.42Carroll 75 24.48 .15
Ray 68.02 31.69 .29

5.68 8348 10. 85
19.10 65.39 15.51

NATURAL SCIENCE TEST SCORES

(Number of students from each school scoring the grade indicated'

Grade

Anglo schools Minority schools

i

1
;
1

i
:

i
I
I
1

King Carroll Ray Moody Miller

35 --- -- . : -:::: :

21 -- :::-: ::
24-------- :- ---- -:-::::- ..:. : .

20 .. .. . : : ::::::.: :
19 ... :-..:- :---:::: -::

15 ....... :--:: ::-..-: --.:

v ..................... ......................

. _ .

3----.: :;:_ ::;-;:::..: :::

Totel :::

::::

-.: : :::::
::: : -:::: .

. :-.-.. : : --:
: :7.7 7 :: 7

-: :::.: : .

::: .
.... .....

.

: : ::::::: :

: :

:.::

:: :
771::

: :::

.
..........

..

: ::

:

:

7.:

:

.

:

0
0
1

6
6
5
5
6

13
10
21
20
10
26
10
12
13
23

1 41
12
18
18
12
20
18
12
20
14
10
6
2
4
1

3

0

0
0
0
1

4
6
2
5

10
8

16
19
7

20
10
19
19
15
33

123
20
21
14
27
23
21
18
13'

11

8
4
2
1

1

0

0
0
1

3
5
6
7
8

12
18
20
18
11

22
15
13
16
9

'40
19
13
17
26
21
10
14
:6
26
i2

3
7
5
2
0
0
2

0
0
0
1

0
0
2
0
1

0
1

4
4
5
5
5
2
5

14
6

12
26
24
32
26

'23
31
65
26
13

9
15

7
1
1

3

0
0
0
0
2
0
0
0
2
3
1

5
2
9
2
5
3
2

10
8

21
23
19
27

135
24
26
41
16
19
9

12
4
1
1

2
..

399 399 417 369 340

I Mean average of group tested at tech school. It means that 4 of the group scored above the average grade and 3b cf
the group scored below the average grade.
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RACIALETHNIC STUDENT ENROLLMENT

fin percent)

High school Anglo Mexican Negro

Miller_ ---

89.011 10.58 0.42
75.J 24.48

31.69 .29
.15

68.02
5.68 83.48 10.85

19.10 65.39 15.51

ENGLISH TEST SCORES

[Number of students from each school scoring the grade indicated]

Grade

Anglo schools Minority schools

King Carroll Ray Moody Miller

36 --------

28 ----------------

-- , --------------------------------------------

-------- --------

26 .......... .. .... ........
25 ......... - - = "r_:.: 1 1
24 - , -,__: 1 1 1_

2 1 3
1 2 1

3 2 40
3 3 24
2 - 2 26 T 118 ........... - ... ....... .......... 13 3 138 8 1
2 13 28 13

16 .................... ........ .. ... ..... 1 2 21 19 1

3 19 24 2
1 1 12 20 1

13 ........... ..................................... 1 3 15 25 1
1 1 11 27 111---= .. .... .. ...... . 1 1 18 ]r r1

10 1 1239 29 1 1 13 23 2
1 13 25 1

1 2 11 38 34
6 16 18

1 7 20 17
1 7 29 16

4 16 11
1 4 18
1 3 5

Total ........... .......... 406 45 420 374 345

I Mean average of group tested at each school. It means that 34 of the group scored above the average grade and ofthe group scored below the average grade.
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RACIAL-ETHNIC STUDENT ENROLLMENT

Iln percent/

High school Anglo Mexican Negro

89.00 10.58 0.42
Carroll .... ...... ......... .... ....... 75 00 24.48 .15
Ray ......... ... ..... .. ... . 68 02 31.69 .29

5 68 83.48 10.85
Miller....:.:._.::: -._: : .. ......... 19.10 65.39 15.51

SOCIAL SCIENCES TFST SCORES

/Number of students from each school scoring the grade indicated/

Anglo schools Minority schools

Grade King Carroll Ray Moody Miller

......... .... ........... ............. 0 0
33- - .... ..... .... . .... ..... 0 0

0 0
0 0

32 5 5
31 8 5
30 5 4
29 15. 13
28. 12 1 12
27 8 12
26. .. . 30 1 29
25 17 11 13

21 22 23
26 19 25
25 35 30

20 22 29 22

18
19 1 21

10
1 37

15
1 24

12
1

1

18 13 9
19 12 8 1 1

15 . 12 19 13 1
14 10 17 12 I
13. 23 22 25 3 3
12 .................. - ... ----- - - - - . - . - - _- 16 22 11 28 1

10 14 8 20 2
. . 0 0 0 0

, 12 11 16 22 1 21
8 . .. 3 4 17 1 32 23
7 11 7 10 43 24
6 12 6 10 21 17
5 7 9 11 26 17
4- - .. - .... ...... - ........ ----, .... - .....- . 5 9 9 23 12
3 -. 7 6 4 23 12

1 3 4 8 10
1 . . 8 5 3 24 31

Total 403 415 410 369 341

I Mean average of group tested at each school. It means that 3 of the group sawed above the average grade and 3-.5 of
the group scored below the average grade.

RACIAL-ETHNIC STUDENT ENROLLMENT

/In percent/

High school Anglo Mexican Negro

King

Ray

Moody
Miller

.. ..

.... ..... - - .---- ......... - -::. ... ........
. . .

-----:. -----:- .............. , .....

89. 00
75.00
68.02
5.68

19.10

10.58
24.48
31.69
83.48
65.39

0.42
.15
.29

10.85
15.51
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MATHEMATICS TEST SCGi1ES

/Number of students from each school scoring the grade lidicatedi

Grade

Anglo schoo.s Minority schools

King Carroll Ray Moody Miller

22 :

13 ..... . , ...... ------------------------------------------ ----

Total.

0 0 0 0
I 0 0 I

0 0 0 1

1 1 6 0
2 2 2 0
3 4 5 1

2 3 I 0
3 3 5 3

12 4 12 2
5 7 12 3

12 8 10 2
7 5 I 0

26 14
9

15 5 8
19 20 1 4 2
11 715 3 2
28 25 7
21 13 12

22 11
1 6

25 39 45 6 15
21 24 II 13 15

1 23 23 16 11 8
43 1 45 s 50 28 22
20 34 17 21 21
18 23 21 30 19

22
81

25
2 24 41 23 2

25 1 35 1 21

0 0 0 0 0
9 22 17 38 41
0 0 0 0 0

16 18 14 30 32
0 0 0 0 0
0 0 0 0 0

15 12 14 37 26
0 0 0 0 0

11 21 13 30 22
0 0 0 0 0
9 17 16 30 31

404 446 418 374 343

*Mean average of group tested at each school. It means that 34 of the group scored above the average grade and 34 of
the erouo scored below the average grade.

Mr. DEANDA. You have my statementmy statement covers many
of the points covered by Justice Arthur Goldberg who testified before
me.

I point out that I have had occasion to participate in several of these
cases that concern this legislation including the Corpus Chri8ti case
which in-Cidentally was stayed, the busing order in the Corpus Christi
case was stayed by the Supreme Court.

I do want to urge this committee to understand, because having
been involved at the district court level and knowing what these Fed-
eral judges go through, and the time that is involved, and studies
that are made. the evidence that is heard. which is voluminous, as to
the best way to achieve an integrated school system, is not done lightly
and that these judges are by far the best persons in a position to deter-
mine the best way to achieve an integrated system.

The courts invariably defer to local boards in trying to set up
desegregation plans and if you have a busing plan, it is simply because
all other alternatives have been thoroughly explored and have been
found wanting in order to desegregate a system.
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So what you are doing by this legislation, since it applies only to
those cases which have busing plans, is in effect telling those children,
those minority children who are unfortunate enough to live in an area
which could not be desegregated without busing, that they are going
to have to continue being deprived of their rights for some time in the
future and perhaps forever.

This is basically wrong. This is but a continuation of what for too
long minority children have heard from odier bodies, from other
boards, from other administratorsby various means, by blockage of
whatever kind of name you want to give it, to delay the desegregation
of school systems.

My feeling is that these children have been wronged enough and that
it is time to stop and tell them what their rights are.

I do not see any purpose that can possibly be served by delaying
desegregation even longer than the courts have already done it.

This has been delayed for 18 years. Children who were not even born
when the Brown decision came up are now out of school and they
never saw an integrated school yet we have before us now still another
means or method being proposed to further delay this matter.

Another thing, this legislation implies that the courts have over-
stepped. It confirms what many people throughout this Nation are
saying; that is, that these Federal judges are just a bunch of dictators
who :Lye trying to run our lives for us.

It gives credence to this thinking and I do not think it is right or
helpful to these men who I think have made a tremendous sacrifice by
trying to do what needs to be done to follow the Constitution and to
protect the minority children of this Nation, to give credence to the
slander by passing a law of this type.

There are stastics before you in the statement I have prepared but
I will summarize them by saying this, that not considering the drop-
out rates of minority children, minority children in Corpus Christi
graduate with a ninth grade education. This is according to ACT
test scores, that is the American college testing program, a test battery
given to all 12th grade schoolchildren in Corpus Christi. all high school
seniors, and given extensively throughout the State of Texas. So there
is no point in trying to perpetuate this system because it has failed to
do its job. I urge you not to pass this legislation and I will try to
answer any questions that any of the committee members may have.

Chairman BROOKS. Mr. 1)e Anda, I want to thank you for a very
well thought out and scholarly statement. It seemed to be very well
documented. Obviously, you have spent u - onsiderable time in pre-
paring it?

Mr. Zelenko?
Mr. ZELENKO. Mr. De Anda, your statement says that you are not

entirely clear how the moratoruim bill affects the Corpus Christi
litiaation. The Justice Department has released information show-
ini'that the Corms Christi case is a case on appeal. It does not indi-
cate whether or not or how the moratorium bill would affect that
decision. Has the district court already entered an order desegrega-
ting Corpus Christi schools?

Mr. DE ANDA. Yes, they entered an order which includes busing
as well as other desegregation tools but includes the busing of ap-
proximately 15,000 out of 41,000 schoolchildren in the system. This
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order was entered over a year ago, approximately, and was stayed
by the Supreme Court.

Mr. ZELENKO. Do you have any opinion as the counsel in that case,
Mr. De Alicia, whether an order by the court of appeals in the Corpus
Christi case remanding the case to the district court would be affected
by the moratorium bill ? For example, the Fifth Circuit Court of
Appeals might order different busing than was ordered originally.

Mr. DE ANDA. Some of the plans that were submitted to the court
did encompass more busing than the court actually required. Of
course, the Fifth Circuit has the case under advisement and has advised
us that it is waiting for the Supreme Court to rule on another case
that apparently concerns some of the matters involved in the Corpus
Christi case, and it could requiremore busing.

Mr. ZELENKO. Or different busing.
Mr. D- ANDA. Or different busing because the courts have in the

past changed district court orders after reviewing them.
Mr. ZELENKO. Thank you.
Chairman BROOKS. We thank you very much, Doctor, and Mr.

De Anda.
Chairman BROOKS. Mr. Sam Buice, chairman, Parents Against

the Forced Busing, St. Petersburg, Fla.
Mr. Buice, we will accept your statement for the record.
(The statement of Mr. Buice follows :)

STATEMENT OF SAM BITICE, CHAIRMAN PARENTS AGAINST FORCED BUSING
ST. PETERSBURG; FLA.

Mr. Chairman, distinguished members of the judiciary committee: Thank youfor the opportunity of appearing before you to bring you the voice of Florida
in general and Pinellas County in particular on this most important issue of
forced busing of pupils to achieve racial balance in the public schools.

Parents Against Forced Busing is a 50,000 member strong organization ofparents and citizens dedicated to the neighborhood schools concept and equal
educational opportunity for all children, but adamantly opposed to forcedbusing of pupils to achieve racial balance. We in Pinellas County are experienc-ing the evils of forced busing and can testify from the first hand experiences
that nothing good has been accomplished by forced busing either socially,economically or educationally.

There is ample evidence that race relations rather than improving, aredeteriorating rapidly. Riots in the schools are commonplace. Students describethe schools as powder kegs and educators admit that little or no learning is
taking place in the classroom. In Dixie Hollins High School an estimated 30,000 pupil days have been lostthus farin the 1971-72 school year because ofracial strife.

In Roca Ciega High School an estimated 20,000 pupil days have been lastbecause of rioting.
Figures from the school administration's public records verify the followingfacts:
In the school year 1970-71 there were 11 reported assaults. In the schoolyear 1971-72. September through March, there were 105 reported assaults,an increase of 1,772 percent. At the Elementary school level prior to the 1971-72school year, there were 7 suspensions--for serious misbehavior. This was

considered normal. In the 1971-72 school year, September through March
there have been 150 suspensions, an increase of 2,148 percent.

At the junior, senior high level there were 100 suspensions in the 1970-71
school year. In the 197, -72 September through March there have been 1.200
suspensions, an increase of 1,200 percent. Our schools are in a state of rebellious
confusion and cl.aos. I quote from the St. Petersburg Independent Newspaper,
Monday, March 17, 1972, caption "Racial Harmony Aim of Park Group."

Describing conditions at Pinellas Park Junior High School, where 1,000 stu-
dents walked out March 14th, quote "in a formal statement issued by both black

80-449-72pt. 3-17
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and white students following the walkout and a meeting with principal Thomas
Woo ley, the students said : "all this year Pinellas Park Junior High has been a
school of constant and seemingly endless turmoil and friction." End quote. The
following morning, Tuesday, April 18, 1972. from the St. Petersburg Times News-
paper, caption, "Fence to go up at school." The story relates how the adminis-
tration had decided to erect a six (6) foot chain link fence to keep pupils in and
troublemakers out.

In a related story from the St. Petersburg Times dated Tuesday, April 18,
1972, caption "Dixie Hollins gets warning on accreditation." This story relates
how Dixie Hollins, because of its turmoil and strife has lost the interest of the
pupils. The report from the accrediting team from the Southern Association of
Colleges and Schools, as reported in the St. Petersburg Times states, quote "the
report found fault vith the schools activities programs and observed that the
school spirit that once flourished here is now at a low ebb."

The report concludes again I quote from the St. Petersburg Times "despite
the fact that recent violent upheavals often brought about by circumstances
beyond the control of school officialscan understandably cause a staff to be
"gun shy" in regards to allowing more student activity. The faculty and staff
must generate new enthusiasm and vigor so that young people will feel that
they are a part of Dixie Hollins and not just students attending Dixie Hollins"
end quote.

These are not isolated cases, they are ones which made news in April lofv72.
7:conomically our school system is on the verge of bankruptcy. Florida statutes

allow each school system 10 mills on which to operate without referendum. The
Pinellas County School Board insists that to maintain quality education under
the present court n)dered forced busing plan to achieve racial balance, they need
an additional 4 mills, or eight million dollars per year.

This referendum was submitted to the voters on September 14, 1971, who for
the first time in the history of Pinellas Count.; rejected it by a margin of 3 to 1.
This was not a vote against quality education, but a protest against forced busing
to achieve racial balance.

Parents Against Forced Busing led the fight to defeat this millage election.
However, we have stated publicly that we will also lead a drive to pass a millage
levy for all the money needed for quality education for all children once we are
assured that this money will be spent for quality education for all children
and not for forced busing to achieve racial balance. We will lead this drive
once we are assured that our children will no longer be used as pawns in a socio-
economic experiment by Federal judges in direct violation to existing laws and
far in excess of any Supreme Court rulings.

From the educational standpoint, I submit a statement from a man very high
in school administration here in Pinellas County, but who asked that his name
not be used, quote "If an honest achievement study were made at the end of
the 1971-72 school year it would be found that education is nil". End quote.

It is not necessary for me to trace the history of busing for you distinguished
lawmakers. However, in the interest of pointing out the intolerable situation in
Pinellas County, please bear with me as I briefly review the past and observe
the present.

In the landmark decision of 1954 Brown versus The Board of Public Instruc-
tion, the Supreme Court ruled thht under the equal protection of the law clause
of the 14th amendment no child could be assigned to any school because of race.
color, creed, sex or national origin. The equal protection clause in its simplest
form says that no State can treat one person in a given situation differently
than it treats another person in the same situation.

Every subsequent Supreme Court decision including the most recent Charlotte-
3fecklenburg case has held to this conclusion, yet has clouded the decision with
legal jargon to the extent of allowing lower courts enough latitude to impose
their own judgment on the people even to the extent of violating the mandate
of the Congress and the equal protection clause of the 14th amendment. It is a
fact that we are being forced to violate the 14th amendment under the guise of
enforcing the 14th amendment.

As an example Pinellas County schools are operating under an exact black-
white ratio. One child in a neighborhood is allowed to walk to the neighborhood
school, but his enrollment fills the quota for his race. The child next door is
bused across town in order to maintain the racial quota for another school.
I submit to you gentlemen that both children are in the same situation but one
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is denied access to the neighborhood school solely because of race, If it was un-
constitutional to assign pupils by race in 1954 it is unconstitutional in 1972.

Further you gentlemen know that transportation of pupils for racial balance
is expressedly forbidden in the 1964 Civil Rights Act, yet, we are operating
under Federal court orders in direct violation to this mandate of the Congress.
I submit that portion of the order relating to black-white ratios and orders to
bus to achieve this ratio for your inspection.

Regarding the President's proposed legislation and moratorium on busing,
we are pleased that the President has made his thinking known regarding the
evils of forced busing and we have hoped that this will arouse the Congress
to the extent that the American public is aroused.

There is much confusion and disagreement among the highest officials in the
Nation as to the effect of this proposed moratorium.

Secretary Elliot Richardson of the Health. Education, and Welfare is quoted
as testifying before this committee on April 13th, that only "recent" busing orders
would be subject to review. Recent is a relative word, our question is what
will it do for Florida?

Acting Attorney General Kleindienst is quoted as testifying on April 12th,
that the moratorium would affect every case ordered in violation of the 1964
Civil Rights Act.

Congressman C. W. "Bill" Young of Florida, who is with me here today,
has called on Mr. Kleindienst to intervene in the Pinellas County case which
is certainly in violation of the 1964 Civil Rights Act. We respectfully add our
plea for relief under the law to that of Congressman Young.

The people of Florida made their sentiments abundantly clear in the March 14th
Presidential Primary when they were given the opportunity to vote yes or no
for a Contitutional amendment to prevent forced busing to achieve racial bal-
ance. The vote was an overwhelming 4 to 1 yes. Every poll across the Nation
has reflected like sentiment.

Gentlemen, with this type of evidence, with forced busings proven track record
of failure to achieve its stated goals in every area where it has been tried, with
the overwhelming sentiment of America from the President down expressing
diapproval of forced busing, how can you in good conscience do less than bring
this matter out of committee and before the Congress who is elected as the voice
of the people.

Exxon. A
The student assignment plans submitted to this court by the defendant School

Board involve modification of existing zone lines, elimination of all pairing and
clustering, implementation of the zone-within-a-zone or satellite zone concept
and increased transportation of students. The plan submitted to this court for
the senior high schools in Pinellas County desegregates every high school so that
each high school in the entire system will have both black and white students
and no high school will have a student body with a majority of black students.
The percentage of black studeats in each high school student body ranges be-
tween approximately 3.1 per cent and 17.5 percent. The senior high school plan
involves only a very minor zoning change from that plan which it formerly con-
templated using for the 1971-72 school year. The student assignment plan sub-
mitted to this court for the desegregation of every junior high 8(.12°01 in Pinellas
County will result in all junior high schools having student bodies consisting
of both black and white students and no junior high having a student body with
a majority of black students. The plan of student assignment creates a percentage
of black students in junior high school student body composition between ap-
proximately 5.6 per cent and 22.2 per cent in all regular junior high schools.
The student assignment plan for the elementary schools in the Pinellas County
school system is designed so that each elementary school will have both black
and white students and no elementary school will have a student body with a
majority of black student& All elementary schools will return to the traditional
concept of kindergarten through sixth grade. The student assignment plan sub-
mitted to this court by the defendant School Board is designed so that the per-
centage of black students in each elementary school will vary between approxi-
mately 8.1 per cent and 24.9 p'r cent. The court holds that the student assign-
ment plans do not violate the constitutional rights of anyone, white or black.
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STATEMENT OF SAM BUICE, CHAIRMAN, PARENTS AGAINST
FORCED BUSINGST. PETERSBURG, FLA.

Mr. BUICE. Mr. Chairman, I thank you. I appreciate the oppor-
tunity to come here to bring you the voice of Florida in general,
Pinellas County in particular.

In the interest of time I will not stick to the prepared statement
which you have before you.

However, I wish to state that we, in Pinellas County, are prepared
to tell you from firsthand experience that nothing good has come of
forced busing either educationally, economically7 or socially.

There is ample evidence that race relationships, rather than lin-
proving are deteriorating at a fast pace. Students in our public school
system describe our schools as a powder keg.

Our educators admit without hesitation that little or no learning
has taken place in the classroom. Racial strife is rampant. We do not
attempt to place this blame on either race. We simply say that forced
busing, forced association brings out the worse in all kids. Forced bus-
ing, if it must be imposed and policed, loses any virtue that can be
claimed for it. In our largest high school, one of our largest, Dixie
Hollins, over 30,000 student days have been lost because of race riot-
ing. In Boca Ciega High School 20,000 pupil days have been lost
because of rioting.

In the school year 1970-71 there were 11 reported assaults, and,
gentlemen, when I say "reported assaults," this means assaults serious
enough that legal action was taken.

In the school year 1971-72 September through March remember
this is only a partial school yearthere were 195 assaults, an increase
of 1.772 percent. At the elementary school year prior to 1970-72 school
Year there were seven suspensions for serious misconduct. The 1970-
71 school year, September through March, there were 150 suspensions,
an increase of 2,143 percent.

It is not working. At the junior-senior high school level there were
100 suspensions in the 1970-71 school year. In the 1971-72 school
year, September through March, there have been 1,200 suspensions,
a 1,200 percent increase.

There were 1,000 students walked away from the school just recently.
These students said, "All this year Pinellas Park Junior High has been
a school of constant and seemingly endless turmoil and friction."

Again I will take up quotation "All this year Pinellas County Park
Junior High has been a school of constant and seemingly endless
turmoil and friction."

The following day St. Petersburg Times newspaper reported and
this is the caption "Fence to Go up at School." The story relates how
the administration had decided to erect a 6-foot chain link fence to
keep students in and troublemakers out.

A related story from St. Petersburg Times dated April 8, 1972,
captioned "Dixie Hollins Gets Warning on Accreditation."

The report found fault with school activities program stating the
spirit which once flourished here now is at a low ebb.

The report concludes:
Despite the fact that recent violent upheavals often brought about by cir-

cumstances beyond the control of the school officials, can understandably cause
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the-staff to be gunshy in regard to allowing school activities, the faculty must
find some way to engage the students in more activities in order to make them
feel a part of the school and not just students attending the school.

These are' not isolated cases. These are the ones which made news
April 18, 1972. Our school system is on the verge of bankruptcy. Our
school board contends that in order to maintain quality education
under the forced busing court orders, busing that we are operating
under now, they must have an additional f44 to .$8 million per year.
That was submitted to the voters in September 1971, who for the first
time in the history of Pinellas ('aunts'. rejected a millage election by a
margin of 3 to 1. This was not, gentlemen, a vote against the quality
education. It was against the wasting of money for forced busing
of schoolchildren for racial balance. We have parents against the
forced busing and we are instrumental against defeating that millage
election.

I now submit a statement from a man very high in the school ad-
ministration in Pinellas County who asked for obvious reasons that
his name not be used.

If an honest achievement study were made at the end of 1971-72 school year,
it would be found that education is nil.

It is not necessary for me to trace the history of forced busing for
you lawmakers. In the interest of observing the situation as it now
stands, I wish to ask your indulgence to go back to the 1954 Brown v.
Board of Edueation landmark case. This case said in substance that
we must be color blind, that no child could be assigned to a ,chool
because of race. color, creed or national origin, and so on.

Yet we in Pinellas County are operating under just such a system
although every subsequent Supreme Court decision has upheld the
Brow'', v. Board of Eduration decision.

It is an ironic fact that we are being forced to violate the 14th
amendment which says in effect, you can not treat one person in a
given circumstance any different than you do another person under
the same circumstance. We are being forced to violate this constitu-
tional amendment under the, guise of enforcing the 14th amendment.
I will give you example after example in Pinellas County where
one child is admitted to the neighborhood school to which lie can walk.
The next child is being forced to walk across town against his will
to satisfy a racial balance under which we are now ()penally:.

If it was unconstitutional io bus children in 19M because of race,
it is unconstitir loud in 1972 to bus children because of race and this
is the reason WP are being bused in Pinellas County and as proof of
this I attach the court order which you have in your hands which
spells out the racial balance under which we must operate in Pinellas
County.

Regarding the President's proposal on the moratorium, we are en-
couraged that the President, himself, would make his feelings known
to the American people and we hope that this will add more impetus
to the opinion of the American people and arouse you gentlemen
to the point of responding to the wishes of the people of the United
States which in poll after poll after poll has shown a 4 to 1 majority
against forced busing.

We, in Pinellas County as you know, rather had an opportunity
to vote. It was a straw vote and it carried no legal standard but in
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the March 14 presidential primary we had the question : Do you favor
a constitutional amendment to prevent forced busing of children to
achieve racial balance?

This vote came out to astounding 4 to 1, yes. We favor the
constitutional amendment.

Again we are encouraged by the moratorium act but our question
is Mint does it do for Florida. There seems to be a great deal of
confusion among even the highest officials of the U.S. Government
as to what effect this would have.

Secretary Elliot Richardson of HEW is quoted as testifying before
this committee on March 13 that this moratorium would affect the
recent court cases. Recent. is a relative word. Would it affect Florida?

Mr. Kleindienst, the Acting Attorney General, is quoted as saying
on April 14 that all orders in violation of the 1964 Civil Eights Act
would be affected.

Chairman Bitoofts. This commi,,tee has been trying to determine
exactly what cases would be affected. We have not been able to get
that information in any usable form from the Justice Department
although we have requested it. You may proceed.

Mr. Brier,. This is the question in our minds, but to summarize.
we believe the people who are in favor of busing are using the 1964
Civil Rights Act as a means of pointing out the evils which have been
forced on the minority race and we could not agree more that this
has happened.

We cannot unscramble eggs. We must start from where we are and
go on. We believe that a constitutional amendment guaranteeing each
individual, regardless of race, color, creed or national origin, the right
to attend the neighborhood school of his choice is the only solution
and we urge you gentlemen to bring this matter before the Congress
who is elected as the voice of the people to allow the Congress to decide
this for themselves.

I do appreciate your hearing me.
Chairman Bnoolis. We appreciate, your statement and your com-

ing here. We are glad you could bring your son with you.
Mr. Hungate.
Mr, Huxo.Ars. Thank you.
Mr. Bully.. You mentioned the Florida referendum and public

opinion pulls indicating 70 percent in opposition. We have heard a
great many witnesses on almost all sides of the question. We face a
difficult problem when dealingwith rights guaranteed by the con-
stitution. For example. should a constitutionally protected right
such as freedom of speech, depend on whether 70 percent of the popu-
lation agrees or disagrees? So, I hope you appreciate our dilemma in
dealing with this question if a coustitin ional right is involved.

What is the nature of the suit that resulted in court ordered busing
in your area? Who were the parties and what did the Court find?

Mr. liutcs. The NAACP brought the suit before the courts who
ruled in their favor. I might add after we had been declared unitary
twice in 12 months. We were not a segregated school system.

Our question is just what is unitary? How unitary can you get ?

We were a unitary school system. We had been declared so twice
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in 12 months. Yet we were taken back to court and ordered again to
bus simply for racial balancenot for any other reason.

Mr. Iluxo.trE. Was there busing in the school district prior to this
decision?

Mr. Buie& Yes, much busing.
Mr. HUNGATE. Then could you tell me, if you know, what did the

court findwhy did it find it necessary to order this busing? What
did they say?

Mr. BLICE The judge who heard the case, the late Judge Joseph
Lee, declared that in the interest of better education, he found that a
racial proportion would be desirable.

Mr. IIUNGATE. Thank you.
Mr. BuooKs. Mr. Hungate. could I clarify that point ?
In 1968 the records of HEW indicate there were 13,170 minority

pupils in that school system. About 12,500 of the black pupils at-
tended schools having 80 to 100 percent minority enrollment. So that
was the status of desegregation that existed in 1968. I shall place
the HEW information on Pinellas County in the record at this point.

(A) (13) (C) (0) (E) (F)

Black pupils attending schools which are-

0 b 49 9 percent 80 to 100 percent 100 PercentpupilsuPis Minority pupils Black pupils minority
in

minority minority

District

(Clearwat).

mein- Percent PercentPercent Percent
bush'', Number of (A) Number cf (A) Number of (C) Number of (C) Number

Percent
of (C)

, Fla.

1968 ...... . 18.466 13.170 I6.8 12. 715 16.2 2.762 21.7 9, 303 73.2 3,298 25.9
1969 81.885 13.603 16.6 13. 153 16.1 4.229 30 6 8, 238 62.6 4, 257 32. 4
1970 85.117 14, 192 16.7 13, 766 16.2 6.264 45.5 2.881 20.9 667 4.81971 - 85.878 14, 710 16.9 14, 137 16 3 13,408 94.8 0 0 0 0

District :Pith 1971 desegregation plan.

Mr. ,-Iuxo.m. That brings one more (inestion : What is the geo-
graphic size of you r school district?

Mr. &le.. Do you mean in square miles, sir?
Mr. HUNGATE. Yes, sir.
Mr. 13uto:. That would be extremely hard for me to answer because

Pinch's County is a peninsula, a very long area.
Mr. I TUNGATE. Would you obtain that information and send it to

us later?
Mr. BUICE. I can estimate it now, and the school district is approxi-

mately 30 miles north to south and varies from 2 miles to possibly
15 east and west. More or less of a triangle.

Mr. II oNG vrE. Thank you.
Your testimony has been helpful. Thank you, Mr. Chairman.
Chairman BaooKs. Thank you for coming down.
We were glad to see you.
lir. Ruin.% Thank you, Mr. Chairman.
Chairman BRooxs. The final witness today is Rey. John Touchberry,

chairman, Upper Pinellas Council on Human Relations, Clearwater,
Florida.
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STATEMENT OF REV. JOHN TOUCHBERRY, CHAIRMAN, UPPER
PINELLAS COUNCIL ON HUMAN RELATIONS

Mr. Toucinomar. Mr. Chairman and members of the committee, I
have Mr. and Mrs. Gabriel Cesares with me to give support and they
have worked hard on some of the documents that we have included in
our report.

Chairman Ilitoo Ks. We will accept for the record your complete
statement. I will ask you to expain your statement.

(The statement follows:)

STATEMENT OF REV., JOHN TOUCHBERRY, CHAIRMAN, Urns I'INEALLAS COUNCIL
ON HUMAN RELATIONS

It has been said that our nation is beading toward two societies. separate
and unequal, one white and one black. To continue that trend would be tragic.

Almost 2000 years ago, it was said "Every kingdom divided against itself
goes to ruin. No town, no household divided against itself can stand." 1 St.
Matthews Gospel, NEB). Men moved by that belief later stated that God honors
all people and we must not dishonor those whom God honors, for "He has cre-
ated every race of men of one stock, to inhabit the whole earth." (Acts of the
Apostles). Other prophets and religious seers have added their voice to that
affirmation and inspired thousands of persons in the world to keep this vision
before mankind.

Our founding fathers gave free reign to the religious conscience as they forged
this nation which acknowledges

"All men are created equal and are endowed by their Creator with certain
inalienable rights." (Declaration of Independence). All men have certain God
given rights which no government may take away from them.

This was re-iterated in THE GETTYSBURG ADDRESS by Abraham Lincoln
who declared:

"This nation was conceived in liberty and dedication to the proposition that
all men are created equal."

The Civil War and what has happened sface prove that a nation so conceived
and so dedicated can endure.

America through its constitution guaratf ees that every person shall have the
opportunity to live the best, happiest, nil st productive existence possible. No
matter who the person is, where he Is, or what hls station in life. he has the
right to make the best of hls situation and to improve on it. We all affirm this
encl. time we pledge allegiance to the flag and say this is "One nation, under
God, Indivisible, with liberty and justice for all."

There is ample evidence is our history that going our separate, segregated
ways, breeds hostility and conflict setting up the situation for us to prejudge
one another as odd, strange, inferior. There is an Increasing body of evidence
that bringing persons of different races together for study, recreation. projects.
and food creates good will and friendship.

Further there are reports available that the bonds of friendship across racial
lines are more easily forged among the young than among the old who are set In
their patterns and fixed in their attitudes. (See attached document).

This Is why school Integration Is so important to the peaceful functing of
our society. Good relations between races is a total community problem and
requires broad community response In the areas of housing employment and
health services. However we must not underestimate the responsibility and role
of the schools in educating our young people In the areas of human relations
and social concernswhich at- as integral to the educational task as the teaching
of reading. writing and arithmetic. (See attached document 2.)

It is here that busing and school integration become Issues for Pinellas County.
Basing Is not new. We have had it before and even to a greater degree than now.,
in 1963-64, the last year before accelerated desegration, there was more busing
in Florida than in the last two years. The amount of busing now being done
seems both reasonable and acceptable In terms of time and distance.

Consider these statistics:
In the Fall of 1970; 34,233 children were bused in Pinellas County with only

partial integration in our schools.
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In the Fall of 1971; 35,253 children were bused, only 1,020 more.
47,692 children walk to their neighborhood schools. Only 6.4 percent of the

white children in Pinellas County are bused to achieve integration. (See attacheddocument 3,)
Studies of integrated school's in Pinellas County indicate that there is high

quality education there. Children from deprived areas have made notable
progress. High achievers have not been slowed down. Black and White children,
faculty members, and administrators are getting to know, appreciate and visit
with one another. (See attached document 2.)

Busing is neither good or bad. It is a tool, a means to an end. a method of
transporting people to where they need to be, when no other way is available.
The omxments of busing offer no legally acceptable alternative. They claim op-
position only to busing. but in effect they would return us to an illegal, dual
school system, with segregation and inferior schools for some.

I, as a citizen, and parent insist that we do what is right and what is best for
all our children so that one day we can realize the American dream of all people
living as brothers and sisters, members of one family. This view is not just a per-
sonal one. It is representative of members of many organizations in our county.
Organizations such as: Upper I'inellas Council on Human Relations, Clearwater
Neighbors. League of Women Voters, NAACP, Community Alliance, the Educa-
tion Committee of the Greater St. Petersburg Chamber of Oonunerce. The Com-
munity Relations Board of Clearwater. A roll back to integration would be a
denial of the American Promise and a betrayal of those who in good faith, have
labored to establish universal justice and equality.

Respectfully submitted.
JOHN W. TOUCHRERRY.

President of Upper Pinellas Council on Human Relations.

A REPORT ON TILE INTEGRATION OF PINELLAS COUNTY SCHOOLS

(Prepared by the Edueition Committee of Clearwater Neighbors)

Subject : A History of School Desegregation in Pinellas County.
In May of 1954 the Supreme Court decreed dual school systems illegal. At that

time, the schools of Pinellas County were definitely segregated. Separate schools
%%ere provided for black and white students.

Between 1%4 and 1904 there was little, if any, effort in Pinellas County to
desegregate the school system. In fact, the record shows that the dual school
system was perpetuated and expanded. School sites were purchased, buildings
were constructed, zone lines were gerrymandered, and teachers were assigned for
the purpose of continuing the dual school system. As Pinehas County grew the
dual school system grew with it.,

In May of 1964 the dual school system was challenged in United States Dis-
trict Court. That legal battle between the NAACP and the School Board has now
encompassed a period of seven years with the NAACP consistently pus:ling for
full desegregation and the School Board consistently dragging its feet and doing
only the ininimuni that the Court would demand. The pattern was broken with
this summer's School Board admission of non-complinace with the law and the
subsequent approval of a desegregation plan that both parties realistically expect
to bring an end to the dual school system.

The history of Pinellas County schools the past 17 years provides ample evi-
dence that the County created a dual school system, that it operated that system
in direct violation of the law long after 1934. that school sites were selected to
maintain segregation and therefore were a factor in the segregated residential
areas of the County, and that cross - busing was fully utilized to keep white andblack pupils separated.

Segregation in Pinellas Copunty is not past history. Until integration of Largo's
elementary schools was ordered in the summer of 1960. the segregated system
operated without criticism from public officials or a majority of white citizens.
Any individual, group, or public ()WW1, who by his actions or inactions prior
to 1969 accepted the segregated system raises serious questions of racism in at-
tacking desegregation plans.

According to some of the rhetoric heard recently about busing in I'inellas
County, a newcomer might believe that this fall's desegregation plan will be the
first experience of students riding buses. This is certainly not the true situation.
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In fact, it was estimated two years ago that 70% of the students in Pinellas
County would be bused during their school life.

Busing in Pinellas County over the past ten years has been used for a variety
of purposessome wise, some foolish, and some illegal. I7ntill 1909 there was
little public outcry against the busing of students in Pinellas County. Public
officials like Congressman C. W. "Bill" Young, School Board Chairman Ron
Fisher. and head of the state legislative delegation Jack Murphy are not known
to have ever criticized the forced cross-busing of Pinellas County students until
they began attacking desegregation plans on that basis.

The most striking criticism of cross-busing before 1969 was offered by Tal-
madge Rutledge, chairman at that time of the Clearwater NAACP. In 1968 Rut-
ledge stopped a bus engaged in crossdnising. That bus was carrying white chil-
dren directly past an all-black school. Amid complete silence of Young. Fisher.
and Murphy. Rutledge was arrested. tried. convicted, and given probation.

That incident, painful as it was for Rutledge, serves to provide an excellent
perspective on those individuals who today claim they are opposed to cross-busing
on principle.

The "neighborhood school concept" is one of the most frequently heard and
least understood terms in the current debate over this fall's desegregation plan.
It should be made a requirement for all users of the term "neighborhood school"
to first define what is meant by the term. This requirement. if enforced, would
probably eliminate most arguments in which the "neighborhood school" is cited
because a definition of the concept forces the speaker to place the desegregtation
of selmoh.: in its proper perspective.

The most restrictive, and appealing, idea of a neighborhood school envisions
walkin school, located within easy walking distance of all its students, and

situ in eontiguotis, urban residential area. Under this view of a neighbor-
hood school Pinellas County is not and has not been a neighborhood school
spttein for a number of years. There are only two elementary schools in all of
upper Pinellas County that might conceivably be called neighborhood schools by
this restrictive. yet appealing, description.

The reason that such schools are not present at the Northern end of Pinellas
Comit is that ;hero has been a definite, educational trend ;udy sin ill.
walkin school toward school plants that are large enough to operate efficiently
from both an economic and educational standpoint.

A second. less restrictive but also less appealing, notion of "neighborhood
schools" would define the term us the school being least distant to its pupils. This
scones to be the intent of Congressman Young's proposed constitutional amend-
moat whereby no student (*mild be bused away from the school nearest his home
for i he purpose of "racial balance." Those who accept this definition of "neighbor-
hood slam!" should be extremely happy with the school board's desegregation
plan for upper Pinellas County. Basically that plan preserves the area charm,
teristies of every previously all-white school while meeting the legal require-
ment of school integration.

Those that decry the loss of "neighborhood schools" because of their affect
on quality eduetaion have not done adeauate research on the subject. There ap-
pears to be no direct correlation between "neighborhood schools" and quality
education, but research has shown a correlation between integration and quality
education,

One interesting fact about neighborhood schools is the legal standing of such
institutions. The integration of public schools is a legal reinirement based on
the I.S. Constitution. The neighborhood school coneent shares no such legal
status either as a constitutional right or a statutory privilege. The Supreme Court
has ruled specifically that in any case where the legal desegregation of a school
interferes with the neighborhood school system then it is the neighborhood School
that must be sacrificed.

This committee feels that the "neighborhood s(ionl concept" is a red herring
issue designed to obseore rather than enlighten any discussion on school
Integra Hon,

The current arguments against cross-busing fall into several categories and
rationalizations that have become well-known to the parents of Pinellas County.
These arguments must he considered within the logic and experience of what we
already know about students who have been bused in the past.,

Most Catholic students who have gone to parochial schools have been bused
most of their academie lives. Have these students as a whole suffered aca-
demically and emotionally from the daily bus rides?
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Almost all rural children now and in the past have been based to schools in a
central area distant from their homes and farms. Has our society been diminished
by adults who were once bused to rural schools?

In fact, let us consider the students who have been bused to private schools
for part or all of their pre-college years. Have they indeed become mediocre stu-
dents and disrupted the lives of their families because they rode the bus to a
school somewhat distant from their homes? If so, one wonders why their parents
willingly paid extra for their educations.

This brand of logic could be taken to infinite and ridiculous lengths. It is for
these reasons that Clearwater Neighbors believes that arguments against bus-
ing, as such, are not really about basing at all. We believe that most of the
arguments are about any method that would bring about integration and the
racial balancing of schools.

For parents who attest that they are not racists and are not against integra-
tion there seems to be but one argument. If these parents are sincere, their sole
protest against busing is one of inconvenience. That inconvenience. one might
add, is usually much greater in the minds of parents than hi reality for thechild.

In a world of growing conveniences why are so many people unwilling to ask
their children to accept an inconvenience? Is not the ultimate goal worth the
inconvenience? Is not a unified community where children are given equal educa-
tional opportunities and may learn side by side to know each other as people,
not races, a sound investment in the future? Are we determined to perpetuate a
dual :society and a divided people in the community all for the sake of "eon-
venienee"?

Clearwater Neighbors asks all the citizens of Pinellas County to consider thesequestions.
Myth No. 1: It is the high-handed, federal courts which are pushirer de-

segregation plans down the throats of southern school boards.
Plain Facts The original Supreme Court decision on desegregation of public

sehools was issued in 1951 against, a school board in Kansas. That decision clearly
outlawe:s segregated schools, but the relief given by the court against dual sys-
toms was limited. The Court decreed that school boards operating dual school
systems must desegregate with "deliberate speed." Most federal courts have in-
terpreted that decree as meaning a reluctance to force compliancy until and
unless a school district shows no intention or promise of dismantling obvious
dual features in its school system.

Pinellas County is a good example of the federal courts' reluctance to force the
OA system into compliance. Ten years after the 1954 decision. almost no de-

segregation had been accomplished in Pinellas County. Yet the current desegre-
gtian plan is the direct result of a case filed against the county in 1964. It has
taken 17 years. 7 with a direct court suit filed against them, for the leaders of
Pinellas County to devise a desegregation plan required by the 1954 SupremeCourt decision.

Myth No. 2: Integration is social experimentation.
Plain Facts: The latest speaker to voice this myth is Congressman C. W.

Young. His statement ignores the sociological and psychological evidence
presented to the Supreme Court for its 1954 decision it ignores the resareh of
cble:dors such as that given in the Coleman Report : it ignores the conclusions
of the National Advisory Commission on Civil Disorders (Kerner Commission) :
and it ignores the recommendations of the U.S. Civil Rights Commission. This
my th is never accompanied by any documentation of its accuracy nor a repudia-
Hot: of all the prestigious sources it contradicts.

Myth No. 3:- The Civil Rights Act of 1954 made busing
Plain Facts: There is an amendment to the Act which purports to define "not

desegregation" which is something, akin to sying a cat is not a red barn. There is
also a curious statement that "nothing in this Aet shall empower the Courts" to
require busing, but since the Courts do net receive such powers from this Act
that statement is also meaningless. The amendment has been repeatedly brought
to the attention of the courts and found to have no legal standing.

It is interesting to note that Bill Cramer proudly claims authorship of this
ameadinent in 1904, the same year that all black students from Port Richey
were cross-bused to Clearwatea.

Myth No. 4: Blacks are opposed to desegregation by busing:
Plain Facts This myth Is usually, accompanied by the charge that dis-

sident blacks are forced to keep quiet by the NAACP and JOMO. There is so
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little substance to this myth that its racist overtones are impossible to miss. As
a bi-racial organization with its headquarters in the heart of Clearwater's black
community, Clearwater Neighbors has never heard the slightest hint of any evi-
dence to support this myth.

Myth No. 5: President Nixon is opposed to the type of desegregation plan
used in Pinellas County.

Plain Facts: About a year ago President Nixon told civil rights groups that
they should pay attention to what his administration does rather than what it
says. We suggest that the anti-busers should do likewise.

President Nixon's first announcement against busing received lots of head-
lines. lint few people noticed that it was coupled with the explanation of a justice
department appeal of a desegregation plan for Austin. Texas. The desegregation
plan being appealed did not require cross-busing, but the justice department
appeal will probably result in a busing plan for that city. Republican Senator
John Toner of Texas was certainly not happy with the Nixon statement.

Also President Nixon declared that hp would only support the minimum
anionnt of busing, required by law. Since the recent Supreme Court decision is
the law on Mishit; and since that decision allows for all the hnsing necessary to
eliminate a dual school system, the President's minimum actually can be con-
sidered a maximum.

Of special interest to Pinellas Comity is the fact that the President has
plmIged his support to any desegregation plan already imposed hy a federal
('mart. This places the President in direct opposition to those in Pinellas County
who intend to fight the desegregation plan.

'Myth No. 6 C. W. "Bill" Young. Ron Fisher. and Jack Murphy are dedicated
piddle servants: acting in the best interests of those truly opposed only to busing
not in tegra Hon.,

These three public. officials have been in positions of political power for a
number of years in Pinellas County and therefore must bear special responsibility
for the situation now facing the schools. Racial problems are not now new to
this County. The desegregation of public schools did not come up overnight.
These problems have cried for solutions for years. but there is no evidence that
these officials have provided leadership in seeking solutions. Besides obvious steps
our schools should have taken years ago there are other actions that county
officials still avoid. Do we have any open housing laws to try to eliminate the
segregated neighborhoods of the county? No. Does the county government exer-
cise any leadership in the hiring or training of black employees? No. Does the
county plan a meaningful role in providing adequate, low-cost housing? No.

One of the most often heard statements against the desegregation of schools
is: "we settled in our neighborhood and chose our home carefully because it was
near good schools. Now our children will be bused elsewhere and the schools
there are not so good. It is not just or right or fair."

Clearwater Neighbors urges efieli citizen to consider several questions before
deciding what is right and just and fair.

(1) If certain schools are not good enough for our children why, then. are
they good enough for the children who have been attending them all along?

(2) Is quality education to be considered only in the light of my children and
the (lichen in Ina neighborhood? Is citizenship a duty within the narrow limits
of "me and mine?"

($) I8 not the quality of our community reflected in great part hy the quality
of our :zchoolsnot "some" schools but all schools?

(4) Is quality ednention really our goal and not merely a pretext to avoid or
postpone intezration? If quality education is really the issue, why have there been
is. moss meetings for this purpose to benefit all schools instead of meetings
wining} busing and racial balancing of the schools?

(51 Did you know that research has shown that integration is the best
method for upgrading the quality of education? If integration has been shown to

,1 prime ingredient of quality education then why allow the arguments about
lios:n and neighborhood schools to interfere with a well - conceived dsegrega-
tbm plan?

reirwiter Neighbors recommends that trnly concerned parents study what is
r ate ivolved in quality education and then spend their time and energies im-
provirvz all the sehools of Pinellas County.

We believe that the millage election should he only indirectly related to the
integration of schools this fall. The group that is opposing passage of the millage
is acting in vengeanee against the school board which approved the desegregation.
The true issue is integration and the "NO, NO's" are really expressing their
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displeasure with the desegregation of schools. Appeals to racism are preventing
the facing of issues honestly and forthrightly.

Various groups have announced their support of the millage and their willing-
ness to stand with the school board is appreciated. We do believe, however, that
those supporting a "yes, yes" vote on the millage without taking a position on
school integration do so because they feel personall3 uncomfortable confrontingthe bask issue at hand.

Racism in this country poses perhaps the greatest danger to our national
existence. It is time we confronted racism itself instead of hiding behind code
words designed to eonceal its nature.

(1) The desegregation plan approved for the fall of 1971 is the first. honest
and conscientious effort of the school system to truly meet the spirit and leiter
of the law as required by the U.S. Supreme Court decision of 1954. For the
first time in 17 years Piuellas County will be in compliance with the law of theland.

(2) The desegregation plan preserves the area characteristics of every pre-
viously all-white school. Black students will carry the major burden of the
busing. Each school in the county will enjoy the benefits of a minority black
student population with an overall enrollment that provides the opportunity for
real quality education to every child in Pinellas County.

(3) The major cause of community resistance to the desegregation plan isracial prejudice. Racism and appeals to racial fears are the real issues behind
the arguments of "cross-busing" and "neighborhood schools."

(4) This nation has paid, is Paying, and will continue to pay a high price
for the race problems that beset us. The eliminatiou of prejudice is a necessity
for our national survival as a country a here "all men are created equal."

(5) Governmental officials of both national parties have been especially remiss
in exercising their moral leadership toward finding solutions to the difficult
problems involved in the elimination of racial prejudice. Too frequently. officials
like Congressman C. W., "Bill" Young have sought political power by expioiling
the problems of desegregation.

(6) It is our belief that children, black and white, who grow up together and
learn together. and who get to know each other as -people- will find it difficult
to show violence, hate, and destructiveness toward each other as adults.

EDUCATION COMMITTEE SCHOOL SURVEY REPORT, MARCH 1972

In the fall of 1970 approximately 35,000 children were riding buses to school.
This past fall, 1971, 30,500 children were riding the bus to school. Zoning and
transportation changes have brought about complete integration of all schools
in Pinellas County. Each school now has a student body composed of it majority
of white students with a black student population in the minority.

Busing has become a very controversial issue in our community. It has also
become an emotional issue and a political issue. Because of widespread com-
munity hostility toward busing, the Education Committee of Clearwater Neigh-bors and the Upper Pinellas Council on Human Relations decided it was time to
find out just what was happening in our schools now that they are fully inte-
grated on a racial balance. We were looking for answers to the questions:,

1. Is the Minium against busing solely for racial balance justified?2. Are there any apparent educational or social benefits attributable to inte-gration on a racial balance which have been observed by school teachers oradministrators?
Seven schools in the central part of the county were chosen for our studyIn some of the schools integration had been going on for a number of years.

Other schools were chosen because they were experiencing integration for thefirst time. The interviews were conducted in January of 1972.
Contact was made with the School Administration to request permission for

seven people to visit schools and interview school personnel in order to obtain
their comments and opinions on the progress of integration. We were partieularlyinterested in finding out what effect busing had on the education of students.
However, no attempt was made to statistically evaluate academic progress or
the lack of it. Our purpose was to observe the school situation after integrationoccurred. We wanted to know if basing was detrimental to the school program,
or if it had any effect on student performance or conduct in school.

This is, admittedly. neither a conclusion nor scientific report. However, our
interviewers saw and heard many things that ere not being given the publicattention they deserve. It is hoped this report will add a different dimension to
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the Forced Busing controversy which may effect the attitudes or opinions of
the people of Pineallas Comity on this issue.

School situations which represent a very positive picture of integration were
especially obvious when the interviews were conducted in two formerly all-black
elementary schools. Both schools are located in black neighborhoods and white
pupils are used from all white neighborhoods to these schools. The principal of
one school, a black man, could see no adverse effects whatsoever because of either
busing or integration on the pupils attending this school. He gives great credit
for this snccessful situation to the total participation of parents who held group
meetings during the slimmer and formulated a group philosophy which was
passed on to their children. In this school parent commite for safety, home-
rooms and grievances N ere formed. Over 100 parents participated in this stz.livity.
There has not been any trouble between students. The first day matriculation
went so smoothly that the parent aides were deemed unnecessary and did not
come hark. The parent organization has continned to be active and recently
raised $1,000.00 for the school by sponsoring a jazz concert. They have also en-
listed the aid of the students at the University of south Florida to design sonic
new and very imaginative playground equipment which in turn will be con-
structed by the parents organization.

Personnel in this school could not recall any racial incidents between the
children. Any playground incidents were reported as being normal and quickly
responding to counseling. There have ben no incidents of trouble on the buses.
In fact, the chi dren consider it good fun, indeed a privilege to ride them.

In another formerly all-black school, the principal reported that this par-
ticular school benefited in every way imaginable because of integration. She em-
phasized this point by saying, "Our greatest gain, material-wise, was in the stock-
ing of our school library 0,00(1 hooks in all). Also each primary grade was
given hundreds of books on the primary reading level. Primary grades were also
given special learning and materials never present before. Record players were
available for almost each classroom. Special reading teachers were assigned to
the school." She also praised her faculty for treating each student with equal
concern and fairness. When asked if there had been racial incidents it wasS;

reported that there had been some very minor ones in the boginning (19081.
"Now., however. they are unheard of," said the principal. She also praised the
white students for accepting their block teachers fully and paying them due
respect. The interviewer asked if the faculty had been given special preparation
for intogratior She reported that there had been no formal preparation at all.
When asked the question, "Do your white students, who are in the majority, feel
any reluctance about attending a formerly `Black' school", the principal replied,
"None that I could detect. If anything, extreme loyalty to the school has devel-
oped here by both students and parents. We feel they (black and white) have
truly begun to know each other. After all, isn't this what early truly American
citizen is seeking ?" Most of the children attending the school were bused. There
were no problems.

Another elementary se hool had been integrated a year ago on a .10-50 per-
centage. This year additional white students reduced the black ratio to under
30%. School personnel reported that busing had given the students a more realis-
tic picture of the world on'side of the school. The school now had not only black
and white students, but also students with varying economic backgrounds rang-
ing from poor to wealthy. In response to the question, "What are some of the
effects of busing that yon have noticed?", a teacher said the following

"Most of the children who Nye close to school and within walking distance,
both black and white. are from lower -i se families. If the school consisted
of these children only, it makes it too ea; for them to identify themselves as
children in an all lower-income bracket school. Now they are lop ug children from
higher-income families into this school. The lower-income children are going to
find out that they aren't going to be treated any differently than the tipper-
income children because they'll all be going to the same school."

Several interesting sidelights were uncovered by the interviewer a,ho visited
a formerly all-white elementary school in CI qtrwater. This school was integrated
for the first time in the fall of 1971. Since the school has been integrated, a num-
ber of parents from white feeder neighborhoods have instituted a visitation pro-
gram inviting black children into their homes to play and visit with their fami-
lies. To a lesser extent white children have been invited to visit in the homes of
black children. The interviewer felt a great deal of insight and friendliness was
developed by this activity. A white parent from this school recorded her experi-
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ence in an interesting letter to a Human Relations Council member. This parent
had actively resisted the busing program. She states:

"My reason for volunteering as a teacher's aide at Plumb, at first was to make
sure the white children weren't neglected because of the colored children. Well
you can't be around children long, before you love them all. You also can't bearound them long before you flak a smile with cavities in back teeth. As a
mother I just couldn't bear to th f ignoring this situation any longer. I
found out there is a limited facility the Health Department for taking care
of family children on welfare to age six, but a very willing arid concerned den-
tist there, Dr. ChEstionson.

"I found out what a neglected area dental health has been in our schools. There
are films, visual aids and literature to be had, that have not been used.

"I think our first concern should be dental education program in our schools
and an adult education and awareness program in deprived neighborhoods. Now
many of these people realize how important dental health is or that with propercare they Inas never have a cavity."

Two Junior High Schools and a Senior High School were also included in this
survey. Only one of the Junior Highs had been integrated for the first time this
year and the black enrollment was only three percent of the student population.
In this school there had been no racial incidents. The principal reported that
one incident did occur between a white boyand a black boy with the white
father registering a racial complaint. However, after the father left, the white
boy let the principal know that his feelings did not correspond with his father's
on the subject of race. The child said that the "tiff" was simply one of boy-to-
boy and had nothing to do with race.

In this school the School personnel's only objection to busing was that the
bused students had difficulty participating in organized school activities after orbefore school.

The other Junior High School observed had been integrated since 1908. The
principal advised that integration made little change in the routine school opera-
tion. There had been no organized opposition to integration, but neither had
there been any organized group supporting integration. The only area where
black students are involved in numbers equal to or greater than their percentage
of the student population was in athletics. Two thirds of the children attending
this Junior High School have always ridden buses. Busing has not been an issue
at this school. Student relations at this school seem satisfactory.

In the one High School where interviews were conducted, it must be pointed
out that the school has been integrated since 1968. When the interviewer asked
the questions concerning busing problems, all felt that there were none now
"because the se:tools had been integrated years before this busing thing." Theprincipal felt that there was very little racial tension in the school now and
slated "One of the reasons there was tension before was that they closed down
the black high schools and those students felt that they had been torn away from
the school they had identified with and felt comfortable in. They were bitter
about being pushed into a white school. Now those students in this high school
have come from integrated Junior Highs. This is as much their school as any-
one else's and they feel it now."

A teacher interviewed noted that he had not noticed any black students holding
back any white students. He remarked that he had good, in-between, and poor
students in both races. He went on to say, "One of the greatest things Lbout inte-
gration is that the kids get to form their own opinions about the other race or
culture. There are so many generalizations about the black and white races. And
many kids only know about the other race, what their parents have told them,
With integration ill"), meet each other and form their own opinions."

CONCLUE100118 :

1. From these interviews, it seemed apparent that riding a school bus made no
difference in the school program of the individual student who rides the bus.

2. Integration seems to be working especially well in the elementary schools.
Children are accepting each other on an individual basis and racial differences
play little part in the lives of the children while in school. Fear does not play apart in the lives of the children. Undoubtedly parental involvement stressing a
positive attitude toward the integrated school situation and the busing" issue
helped the children tremendously as they entered into an integrated school
experience,
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3. The longer a school has been integrated the fewer were the problems re-
ported based upon racial differences or "busing". They no longer consider this
issue to be a problem in their schools.

The general conclusion of all the interviewers was that integration was a posi-
tive force in improving the education of the students who were involved.

Mr. TOUCHBERRY. I was going to say that I will give you a chil-
dren's version of the sermon.

It has been said that our country is moving toward a society; sepa-
rate and unequal, one white and one black. Two thousand years ago

ia great religious leader said that every kingdom that is divided
against itself will go to ruin. That a house divided against itself
cannot stand.

People who have been inspired by this have gone on to say that
every race of men on the face of the earth has been made of one
stock by God and therefore there is a oneness among us all.

This vision has been kept alive down ihrough the centuries and
I will not repeat what has been said about reference to this in the
Declaration of Independence and Constitution as in Abraham Lincoln's
Gettysburg address. We give reference to this in the allegiance to
the flag.

think there is a lot of evidence in our past .istory that, when we
go our separate, segregated ways, we breed hostility and conflict and
set up a situation in which we prejudge one another as odd. strange,
or inferior and I think this is part of the problem in Pinellas County.
Fla.. where we are having some trouble in our schools because of the
hostility that is being experienced and expressed is not the interfra-
tion but the years of segregation which has caused this to build up
and it is now coming out but the cause is the separate and unequal
system and not in the integration that, has come about very recently.

There is also evidence as a result of study done byour couneil. League
of Women Voters, and other organizations in our county that when
children are brought together across racial- and cultural lines, that
this creates friendship and good will and we do have a considerable
amount of evidence in our country that black and white children,
faculty members and administrators are getting to know each other
and learning to appreciate and have fellowship with one another. I
think this is a considerable gain. We know that this often is easier
to bring about among the young than among the old who sometimes
have set patterns and fixed attitudes and this is why I think school
integration is so very important to the peaceful functioning of our
society.

This is not to say that the schools should bear the whole brunt of
the burden of good race relations. This is a total community problem.
But the, schools do have an important role to play and responsibility
to fulfill in educating our yonag people, in human relations and social
concerns for these are as integral to the educational task as the teach-
ing of reading, writing, and -arithmetic. There is busing taking place
in Pinellas County. It was necessary in order to bring about a unitary
system to end an illegal dual system. Not a great deal more busing
was necessary in order to bring about complete integration.

In the State of Florida there was more busing in the year 196:3
and 1964 than there was in the year 1969-71. In th.?, fall of 1970 there
were 34,233 students who were bused in Pinellas County with only
partial integration. In order to complete the task, only 1,020 more
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students had to be bused. We believe the amount of busing that is
being done in our country is both reasonable and acceptable.

We have not been presented with nor seen any legally acceptable
alternative to this and we feel that the opponents of busingwhile
they claim their opposition is only to thatwould return us to an
illegal(lual system that would leave segregation and inferior schools
for sonic and my view is shared by members of many organizations
in Pinellas County and they are listed in this report that I have turned
into you.

These are not in the majority in our county but it does represent
a sizable number of people who want to do what is right, and what
is best for all of our children. We feel that to roll back the progress
that has been made would be denial of the American promise and
also betray all of those who have labored so hard and in such good
faith to establish universal justice and equality.

Thank you very much for this opportmnitr.
Chairman BRooxs. We want to thank you for a fine statement.
We appreciate youir contribution.
Congressman Hungate?
Mr. HUNGATE. Reverend, is it not one great feature of America

that. the American dream may look different to each of us?
Mr. TOUCIIBERRY. Yes.
Mr. HUNGATE. Thank you.
Chairman BROOKS. Reverend Touchberry, we thank you very much

for coming down here.
We will include in the record the following documents :
A memorandum entitled "The Changes Have BegunDo We Stop

Now" by Charles B. Foster, William K. Keane, J. Richard Rossie, and
James J. Tanous of the University of Virginia Law School ; a. state-
ment of Hon. J. Herbert Burke, a U.S. Representative, in Congress,
from the State of Florida ; and a statement of Ermon 0. Hogan. Ph. D..
education director, Community Development Department, National
Urban League.

( The documents referred c a follow :)

THE CHANGES HAVE BEGUNDO WE STOP Now?

(Submitted by Charles Bradford Foster. William Kennedy Keane. J. Riehard Rossie,
James J. Tanous, University of Virginia Law School, April 1972)

I. AN INTRODUCTION TIIE ISSUES DEFINED

The issue of school busing vitally affects thousands of parents and school
age children of all races. Recent attempts have been made by federal courts,
prominent political figures, and private individuals and institutions to provide a
workable and satisfactory solution to this issue. As is often the case. political
expedient ies and in some instances racial prejudices have been infused into the
picture with the distasteful result of confusing the issues and distorting the
motives of the interested parties. To be able to reach a solution which is not
only socially advivable but also constitutionally required one must first cut
through the rhetoric superimposed on the issue. Once this is done it is necessary
to appraise objectively the social and constitutional policies that have formed
the basis for the principle that this country will not tolerate dual school systems
and unequal educational opportunities.

The Supreme Court's landmark decision of Brown v. Board of Education. 347
U.S. 483 (1DM), expressly held that segregation of children in public schools
solely on the basis of race. even though the physical facilities and other "tangi-
ble" factors may be equal, deprived the children of the minority group of equal

SO- 449-72p t. s
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educational opportunities. This decision was based on the finding that separation
of students solely on the basis o' their race generates "a feeling of inferiority as
to their status in the community that may affect their hearts and minds in a
way unlikely ever to be undone." Since the Brown case. the federal courts have
been confronted with both de jure and de facto school segregation cases. These
courts, in their effort to create integrated school systems, have turned for
guidance to both Brown's literal holding and its policy.

It is at precisely some of these lower federal court decisions that the recent
criticism over tensing orders has been directed. President Nixon. in his message
to Congress on March 17, 1972. proposed that the Congress accept its responsi-
bility in this area and exert its authority to "clear up the confusion which
contradictory court orders have created, and to establish reasonable national
standards" for the reorganization of school districts and the transportation of
pupils. Accompaw ing this Presidential message were two bills sponsored by the
Ni .al Administration; "Student Transportation Moratorium Act of 1972" (the
Me .a Nairn!! 1 and "Mlual Educational Opportunities Act of 1972" (EEOA).

The Moratorium, while it would not put a stop to desegregation cases, would
impose n temporary freeze on new busing orders by the federal courts in order
to establish a waiting perk.' while Congress considers alternative means of
enforcing Fourteenth Amendment rights. This freeze would be effective immedi-

tely on enactment. and would remain in effect until July 1, 1973, or until passage
of the appropriate legislation, whichever is sooner.

Title IV of the proposed EEOA would impose limitations on the federal courts
in formulating remedies for a denial of equal educational opportunity or a denial
of the equal protection of the laws. Section 402 would establish a priority of
renuslies with the courts required to use the first remedy on the list, or the first
combination of remedies, that would correct the unlawful condition. A busing
order would be the seventh and last remedy permitted. Under Section 403(a) a
federal court would be unable to issue a remedy that required increased busing
of students in the sixth grade or below. A busing remedy could be ordered under
Section 403 0) and (c) for students in the seventh grade or above, but only if
the following requirements were met: It could not be ordered unless there was
clear and eonvineing evidence that no other method would work ; in no case could
it he ordered on other than a temporary basis; it could not pose a risk to health
or significantly impinge on the educational process; and the school district could
be granted a stay until the order had been passed on by the court of appeals.

It is our tiro contention that the Moratorium and the EEOA. as outlined above.
are both socially undesirable and unconstitutional for the following reasons.

II. THE LEGAL AND SOCIAL. IMPLICATIONS INVOLVED

Since the constitutionality of the Moratorium and the EEOA would not be
ultimately decided for at least a year after Congress enacts them, congressional
concern must he centered on the wisdom of the Acts. The central issue relating
to the busing of students is whether Congress should impose on the federal courts
anti-busing limitations that bar immediate desegregation of school districts found
to he in violation of the Brown principle.

Unless encli Congressman and Senator can be sure in his own conscience that
complete school desegregation has been achieved in accordance with Brown, both
the Moratorium and the EEOA must be rejected as threatening the equal protec
tion rights of the Nation's school children.

The eighteen-year effort to enforce the Brown decision has been frustrated by
ingenius and ingenuous practices which seek to delay implementation of unitary
school plans. The Supreme Court in Green v. County School Bd., 391 U.S. 430
(1968): tired of sueh delaying tactics and demanded that workable desegregation
plans N. implemented NOW. Alexander v. Holmes County Bd. of Educ., 396 U.S,
19 (1t.691. reiterated the commitment to immediate desegregation, and the ease
of Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971), recognized
the necessity for student busing orders by federal courts because of the constitu-
tional command to desegregate immediately.

The Congress now threatens to enact a rollback provision which would allow
a dedicated school board to hark back to the pre-Brown days of racially segre-
gated school systems; school systems that would be racially separate but
theoretically equal in educational opportunity. To determine that "the neighbor-
hood is an appropriate basis for . . . public school assignments," (EEOA 2 (a )

(2)), ignores the sophisticated actions of school boards seeking to perpetuate
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racially separate schools. Chief Justice Burger recognized the necessity of busing
as a remedial option to effectuate unitary schools, and the Moratorium and the
EEOA provisions against busing are a clear affront to the Supreme Court's
reasoned decision in s mann.

The finding in Section 3(a) (2) of the EEOA that the abolition of racially
segregated school systems "has been virtually completed" is not borne out by
federal court school caseloads. Furthermore, the Admin:stration's claim of
virtual elimination of dual school systems ignores the necessity of an immediate
remedy for those school districts which "backslide" into racially discrimina-
tory patterns. There lies the true danger in both Actsa failure to be con-
tinually concerned with the racial and equal educational effect of school board
decisions.

To show the effect that enactment of the Moratorium and EEOA would
have on school districts which seek to perpetuate racially separate school-
ssienis, apply each of the EEOAallowed remedies in the following hypo-
thetical school system. Our hypothetical district is not unusual in any major
respect; it simply has its own idea of "quality schools". The school board has
found that the district is divided geographically by a river (it could be an
interstate highway or any other physical barrier and that it is burdensome to
surmount the barrier.

The children in two of the high school attendance zones do noticeably better
on achievement tests than do students in the remaining 'wo high schools and
their -feeder" schools. Schools are built in or close to the school-age popula-
tion center of attendance zones in the hope that the schools will be close to
all children in the zone. Since the higher-scoring schools have the greatest
demand for science laboratory equipment, they are given more materials.
The district's schools are all less than thirty years old and may be used for at
least fifteen years before the first one will be abandoned. Though new schools
may be built to meet increased need, the post-World War 11 "baby boom"
appears to have peaked with a result that few new schools will be needed.
The attendance zones were set up in 1958 and few changes have been made
since then. The zones in which children score markedly higher on tests are
eighty-five percent white and the lower scoring zones are predominantly
black (90%). -

The first two remedies provided in the EEOA require cone. to consider
neighborhood schools before any other alternative, and only if such schools
deny students equal protection of the laws may courts consider "permitting"
students to transfer out of a school in which they are a majority to a school
in which they are minority students. Few white parents would seek to have
their children moved from a white-majority school to a black-majority school.
ana because of the inconveniene and cost involved it is doubtful that many black
students could make a permitted transfer. Even then the hands of the federal
courts are tied from efforts to require any aid from the schools to offset trans-
portation costs or assure a uniform black-white ratio in the school system.

The revision of attendance zones is hampered by average distance and time
limits that could be used to transport school children to the new schools, and
for most school districts, other than those which blatantly segregate by attend-
:: ice zones, this remedy offers little help to the federal court seeking immediate

nitary systems. To integrate any urban school system characterized by a largely
'Jack core city and a largely white outer rim without increasing busing would

so difficult as to be no remedy at all.
The fifth and sixth possible remedies are long-term remedies that concern

ocation of schools to be built or closed. Few school districts would have the
capital to immediately launch a new building program designed to balance racial-
ly the schools. and that some financial pressure on school boards would make un-
likely the closing of even deteriorating schools. Few, if any, school districts in the
Nation have the financial ability to launch a school construction drive aimed
at racial balance.

The last remedy, a "catchall clause", allows for the possibility of busing to
achieve educational opportunity, but Section 403 of the EEOA effectively
limits busing to the present average distance and time that any child is trans-
ported. If the present amount of busing is not achieving equal educational
opportunity and rtslrawing school attendance zones does not achieve the
desired aim, it would seem that the limits in Section 403 effectively preclude a
workable desegregation plan which can be implemented NOW.

Section 403 distinguishes between those school children in the sixth grade
or below and those above the sixth grade. No busing can be ordered beyond the
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limits In Section 403(a) for those in the sixth grade or under, but children
in the seventh grades and above may be transported if "it is demonstrated by
clear and convincing evidence that no other method set out in Section 402 will
provide an adequate remedy."

Consider the situation presented by a schoot district which has sought to
segregate elementary school pupils, not by gerrymandering attendance zones
but by placement of school sites. The neighborhood schools are racially segrega-
ted through a policy of the school board but no school busing beyond that pre-
viously used could be ordered by a federal court once Section 403(a) was
enacted. No remedy to immediately achieve equal educational opportunity is
open to the federal courts. and the Congress hab clearly limited the clear lan-
guage of Brows, Green, and Swann.

In short, Congress has before it two bills which could prevent federal courts
from immediate enforcement of the equal educational opportunity principle
set down in Brown and its genre. Such an enactment could allow school boards
to revert to pre-Brown policies and actions If they wished to do so. While
school desegregation has progressed admirably in recent years, Congress should
not undo its historic equal education legislation which has improved the lot of
the Nation's school children. Further, the legislation threatens to present a
test case of Congressional authority to limit the federal court's Article III
judicial power. While Congress undeniably has power to limit federal juris-
diction over courts it creates, it could be argued that the anti-busing provisions
prevent any immediate remedy to constitutional violations of the Fourteenth
Amendment Equal Protection Clause. Such a contest could only diminish the
standing in ublic eyes of both branches of government.

III. THE CONSTITUTIONAL ISSUES DEFINED

The passage of the Moratorium and the EEOA would force a confrontation
Ix hoe the judicial branch of the federal government and the legislative branch.
To comprehend the magnitude of this confrontation, it is essential that one
understand what the proposed legislation would be saying to the federal courts
mum enacted. Congress in 'taming the Moratorium would be telling the federal
courts that, even though the Constitution guarantees au equal educational
opportunit3 which. by definition. includes a racially unitary school system,
the federal courts may not enforce and protect this constitutional right hi cer-
tain eases if busing Is involcd. Furth' -more. Congress in Its definition of equal
educational opportunity in the EEOA has diluted 14th Amendment rights and
thereby has usurped the interpretive role of the Supreme Court.

It is our position that the Moratorium and Section 403 of the EEO (the
anti-busing provision) if enacted would be declared unconstitutional. A detail
analysis for this position appears below.

Before discussing why these proposed laws would he unconstitutional. it is
essential to see the constitutional and legal nightmare chat the passage of these
acts would create. Once the full legal and constitutional implications are laid
out. it will be clear why the Supreme Court must declare these Acts
miconst ittit halal if the Cougress should pass them.

The EEA sets national guidelines. However, states are permitted to go
beyond these guidelines. For example, states could pass laws encouraging or r-
quiring its own courts to issue busing orders when needed. The reality would
be very different in most states. Most states would require no more than federal
law demands. In short, the remedies preserved and those negated or limited by
the EHOA and the Moratorium will be the only ones available to aggrieved
parties. Therefore. arguments that these acts would be eonstitutional because
state courts would still he open to plaintiffs and state courts can order busing
will simply not stand up to the reality of the situation. If federal courts cannot
order busing, we can rent assure that most state courts will not order busing
or more correctly. will not be permitted by state law or constitutional provision
to order busing beyond federal requirements.

Under the terms of these proposed laws, a federal court cannot order busing
involving students In the sixth grade and below even If state Imposed (de jure)
segregation exists and a busing order would be the only effective remedy.
Furthermore, In eases involving students In the seventh grade and above, the
federal courts' power to order busing Is so limited as to create the probability
that in many rases the courts would be without any effective power to protect
eonstitutional rights which are being violated.
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The effect of these Acts if passed, would create, in a sense, an area of "im-
munity" for the states to violate 14th Amendment rights. This action would
violate the principle that Congress' powers are limited by the guarantees of the
Constitution. The Supreme Court would have to declare the laws
unconstitutional.

While Congress does have the power via Section 5 of the 14th Amendment
to define equal educational opportunity and what is or is not a violation of the
14th Amendment, its power is not unlimited and is shared with the Supreme
Court. The Supreme Court is the final interpreter of the Constitution. There-
fore. when Congress uses its power to define constitutional rights, it is limited
by what the Supreme Court has already defined. This limitation is a negative
one: Congress may go beyond what the Court has defined, but it cannot undo
the Court's interpretation in constitutional matters. Any other position on this
is,ne would undermine the independence of the federal judiciaryi.e. the
Supreme Court

Iv., CONSTITUTIONAL ANALYSIS

.1. The Moratorium and the Equal Educational Opportunities Act* arc both
unconstitutional as patent restrictions of equal protection rights and hence
inconsistent with the letter and spirit of Congress' duty to enforn the
Pon rteint h Amendment under # 3 thereof.
It took tS1 years after adoption of the Fourteenth Amendment for its guarantee

of equal protection to become recognized for the Nation's black school children
iii /it ICH.

It took another fourteen years from enunciation of the principle of equal
educational opportunity to renunciation in Green of the dilatory tactics.

Again. it took another three years for the Court to approve remedies held
essential in one case to the realization of equal educational opportunity. Swann.

The unmitigated impact of the Moratorium Act is to turn back the clock on
hardwon advances by hampering federal court equity jurisdiction to fashion
relief for the violation of constitutional rights, and by offending the maxim
that "the nature of the violation determines the scope of the remedy." Swann,
'102 1, 16. Specifically, the Moratorium condemns those plaintiffs currently
in the Federal courts, for whom busing is a necessary remedy, to continued
abuse of their constitutional rights.

(keen and Alexander are crystal clear in their insistence that "the obligation
of every school district is to terminate dual school systems at once . ."
Alexander. 390 U.S. 19, 20 (1969) (emphasis added) ; and see Green, 391 U.S.
439, 439 (1968).

Moreover the Court has already struck down a state antibusing statute in
a companion case to Swann. In North Carolina State. Ed. of Education v. Swann,
41)2 U.S. 43 (1971), the Supreme Court stated :

We likewise conclude that an absolute prohibition against transportation
of students on the basis of race, 'or for the purpose of creating a balance
of ratio', will . . . hamper the ability of local authorities to effectively
remedy constitutional violations. As noted in Swann, supra, at 29. bus
transportation has long been an integral part of all public educational sys-
tems. and it is unlikely that a truly effective remedy could be incised 'without
continued reliance on it. 402 U.S. at 46 ( emphasis added).

The above statement must be read in conjunction with the Court's reference
to "the implicit command of Green, that all reasonable methods br available
to formulate an effective remedy." 402 U.S. at 40 (emphasis added).

In the light of these cases, and indeed as a general matter of equal protection
theory, the Mmatorium and the atIOA are glaringly inconsistent with the letter
and the spirit of Congress' commission under § 5 of the Fourteenth Amendment
to -enforce. by appropriate legislation, the provisions of this article:" and hence,,
are unconstitutional,

Following United States v. Guest, 383 U.S. 145 (1906) and Kotzrabach v.
Morgan, 354 U.S. 641 (1966), precedent favored those who sow Congress as at
le:.st an agent co-equal with the federal courts in effectuating Fourteenth
Amendment rights. But the five opinions of the "Voting Rights ('uses ", Oregon
v. Mitchell 400 U.S. 112 (1970), leave the true nature of § 5 Congressional power
unse':1(51. Whether the correct opinion is that of the late Justice Harlan as
enunciated in Morgan, supra, that is, that Congress may precede the Court in
elaborating on a Fourteenth Amendment guarantee only when the Court sub-
sequently agrees that the specific legislative findings demonstrate a violation of
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a constitutional right. 384 U.S. at 666-69 (Harlan and Stewart J. J. dissenting) ;
or whether the correct view is that of Justice Brennan who said for the Court.
"Correctly viewed, § 5 is a positive grant of legislative power authorizing Con-
gress to exercise its discretion in determining whether and what legislation is
needed to secure the guarantees of the Fourteenth Amendment" 384 U.S.
at 651. the following principle holds. As with the Necessary and Proper Clause,
Art. I. § 8, el. 18

Let the end be legitimate, let it be within the scope of the constitution,
and all means which are appropriate, which are plainly adapted to that end,
which are not prohibited. but consist with the utter and spirit of th:
constitution, are constitutional. McCulloch v. Maryland, 17 U.S. (4 Wheat.)
314, 421 (1819).

This standard was affirmed in Gaud. supra at 783-84 (Brennan, Doughe.
J. J. and Warren, C. J. concuring) and Morgan. supra at 649-51. The standarl
would be subject to no less deference (indeed probably greater) with those taking
the narrow view of Congressional * 5 power. For example it would Is, absurd to
argue that busing itself satisfies Justice Harlan's test for legitimate emigre,-
-ional action i.e. that it is "an established violation of a constitutional command."
3b.rgan. 384 U.S. at 667 (concurring opinion). And Justice Stewart, joined
by t. Chief Justice and Justice Blackman, stated: generally in the Voting
Rights Case that Congressional power must be exercised eonsistently with the
letter and spirit of all constitutional guarantees. Oregon. 400 U S. 112, 281, 287
(1970). Justice Brennan states in a footnote to his opinion for the court in
Morgan:

Contrary to the suggestion a the dissent. § S does not grant Cong.,.ss
power to exercise discretion and to enact 'statutes so as in effect to dilute
equal protection and due process decisions of this Court,' We emphasize
that Congress' power under § 5 is limited to adopting measures to enforce
the guarantees of the Amendment; § 5 grants Congress no power to restrict.
abrogate. or dilute these guarantees. . . 384 U.S. at 641.

There can he no doubt that the Moratorium's elimination of %%hat has often
been a accessary remedy, and of which the Supreme Court has said ". . is
unlikely that a truly effective remedy could be devised without comlinued
reliance on it." North Carolina State Bd. of Education, sepra at 40. is patently
inconsistent with the letter and spirit of Congress' duty to "enforce" the equal
protect ion ela use.

The same holds true for the EEOA bill since it "restricts. abrogates land]
dilutes" these guarantees by relegating perhaps. the most effective remedy to
the lowest priority, and frustrated plaintiffs to delay and inefficiency in vindi-
cation of their rights.

Some might say that greater latitude should ho allowed for Congressional
action under § 5 if the legislation is grounded on an appraisal of social condi-
tions and a resolution of competing values. both calling for exereke of the
legislature's special competence in fact-finding. One commentator suggests that
Congress may have virtual carte blanche in acting pursuant to & 5 with limited
scope for judicial review' This broad power would he qualified only by those
very specific guarantees in the Bill of Rights which have been incorporated into
the Fourteenth Amendment (such as freedom from double jeopardy) i or by

un:versal and relatively absolute rule of law" which could be applied in a
due process or equal protection case (such as the absolute that the Equal Pro-
teetion Clause would proscribe, by its very terms. Congressional authorization
to the states. to establish segregated -schools). Congress would be linable to
diminish constitutional guarantees in the former case. "except possibly In a few
very marginal cases," because there would he "no room for Judgments upon
particular conditions or differences of degree," and thus no neension for mai
deference to legislative fact-finding. In the latter case, the terms of the guaran-
tee are so unequivocal as to nullify any opportunity for material fact-finding.

Apart from these qualifications, when Congress modifies a Fourteenth Amend-
ment right based on an appraisal of social eonditicats, traditional judielal
deference to the fact-finding expertise of the legislature argues for a limited
scope for rev,ew, and a larger Congressional role in defining, constitutional rights.

Notwithst:nding this analysis. however. Professor Cox recognizes a large
exception, an area where the Court exercises a more vigorous evaluation of the

Cos, The Role of Congress in Constitutional Determinations, 40 U. Unix. L. um. 190,217-61 (1971).
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factual findings supporting legislation. For when the claim is based on a
preferred right, that is one touching on First Amendment freedoms or involv-
ing legislation with a suspect classification (such as race), and when the claim
is that the legislation impinges on the right, the Court scrutinizes the legislative
determination. .

Green, Alexander. and the impetus to equal rights that has been Gur national
committment for the last several years. enshrine equal educational opportunity
regardless of race as a constitutionally-protected right requiring ininusliate
remedy; is it reasonable to expect that legislation diminishing this right should
receive less rigorous scrutiny than that which would impair (,ther preferred
rights? How can the Moratoriuma total suspension of any possibility for
federal court-ordered busing; or the Equal Educational Opportunities Act
a severe. across- the -board restriction of this essential remedy, satisfy the rigorous
review that should be required before restricting this remedy necessary for
vindication of a constitntionally-protected right? They obviously cannot o pasts
review. for in effetiv(ly abolishing the remedy, they effectively grind down
the right.
B. Congress Artiele 711 power to control the existence of the lower federal courts,

and the appellate jurisdiction of the Supreme Court. is qualified by the prin-
ciple that in so acting the legislature must not violate the letter or spirit of
any other constitutional pro rision

Our preceding argument that these two bills are inconsistent with Congress'
duty under 3r 5 of the Fourteenth Amendment is sufficient in itself to warrant
the judgment of uninstitutionality. We include the subsequent discussion to
meet those who would claim that Congress' Article III power is unchecked by
any .other constitutional guarantee. The phrasing of that Article is indeed broad:,

Section 1. The judicial Power of the United States. shall lie vested hi one
supreme Coart, and in such inferior Courts as the Congress may from time
to time ordain and establish . . .

Section 2. el 2 In all other Cases before mentioned. the supreme
Court shall have appellate Jurisdiction, both as to Law and Fact, with
such Exceptions, and under such Regulations as the Congress shall make.
overthelnss, constitutional authority and sound !ogle are clearly contrary to

the claim. Marburg v. Madison, 5 U.S. (1 Cir.) 137 own. affirmed the vital
axiom that At of Congress are subject to the superior law contained in the
Constitution, and that when the two unavoidably clash. it is the judiciary's
function to declare the latter paramount. .Tustice Stewart said in his partial
eoncurrenee to the Voting Case. supra. 400 U.S. at 287.

But even though general constitutional power clearly exists (such as
Artie le III power]. Congress may not overstep the letter or spirit of any
constitutional restriction in the exercise of that power. For example, Con-
gress clearly has power to regulate interstate commerce. but it may not,
in the exercise of that power, impinge upon the guarantees of the Bill of
Rights (or. by analogy, the equal protection clause of the Fourteenth
Amendment].

Battaglia v. General Motors Corp. is a specific illustration of a federal court first
satisfying itself that a restriction on its jurisdiction to hear employee claims
for back pay did not deprive the petitioners of their property without due process
or just compensation under the Fifth Amendment : having done that, it sanctioned
the jurisdictional limitation. 109 F.2d 254, 257 (2d Cir. 1938).

Simple logic compels the conclusion that Artiele III power is subject to the
other fundamental guarantees. Were this not the ease, the Bill of Rights and
equal protection clause could be made sham; the Congress could pass rules of
decision for the courts amounting to Bills of Attainder (see generally United
States v. Klein, 80 U.S. (13 Wall.) 128 (1871))'; and, in the case of these two
bills, the legislature could veil Acts inconsistent with the letter and spirit of a
specific guarantee in the cloak of "mere" Congressional action to control
Jurisdiction under Artiele III.

There is an independent argument that can be laid against restriction of the
Supreme Court's powers of appellate review of busing orders (or their denial),
as § 3(a) of the Moratorium can be read to require. This construction of the bill
would infringe on the essential role of the Court in our systems as !mnor of mil.
form Constitutional interpretation and guarantor of individual rights. and thus
of the Constitution's supremacy. Originally outlined by Prof. H., M. Hart,'

I Hart. The Power of Congress to /,trait the Jurisdiction of the Federal Courts: An
1,%rereise in Dialectic, 00 HAHN. L. Rev. M2.1364-65 (1953).
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his thesis has been well documented by Prof. L. G. Ratner= drawing on the
records of the Constitutional Convention. Specifically, the Moratorium can bs
read to preclude the Court from correcting an unwarranted denial of the busing
remedy by a state sqpreme court, thus leaving the plantiff's rights meaningless.

The essential role is also underscored here by the terms of § 1 of the Fourteenth
Amendment which plainly contemplate federal enforcement against state viola-
tion' If the Moratorium is to exclude all federal courts, including the Supreme
Court, from reviewing such denials, then federal enforcement would have to
rely on the executive. or the legislative branch. But surely neither of these is
the institution to review the facts of particular cases and claims that the state
courts had, by failing to order the necessary remedy, left unfulfilled the right.

For these reasons, § 3(a) must be construed so as to except the Supreme Court,
and preserve its essential role, or risk unconstitutionality.
C. The Moratorium by purporting to supplant federal court definition of the

scope of the Fourteenth Amendment and the remedies necessary to effectuate
it. is a gross violation of the separation of powers principle and a direct threat
to Cormtitutional supremacy.
Finally. we note with respect to the Moratorium. that findings (3). (4). and (5)

state in effect that Congress is not just co-equal in determination of the Four-
teenth Amendment's scope (a notion, as we have seen, that is far from estab-
lished). but that Congress can preclude all Supreme Court definition of what the
Fourteenth Amendment requires in a given area! Whether or not there may be
a constitutional right to husing. this strikes us as a fundamental and discon-
certing violation of the principle of a government of three branches, co-equal and
co-oreinate. As Chief Justice Marshall said h in Marburg:

It is emphatically the province and the duty of the judicial department to
say what the law is

If then, the courts are to regard the constitution, and the constitution is
superior to any ordinary act of the legislature, the constitution, and not
such ordinary act, must govern the case to which they both apply. 5 U.S.
(1 Cr.) at 176.

If the Congress may suspend judicial definition of the scope of the Fourteenth
Amendment and of the remedies that may be necessary to effectuate it, what
further remedies and rights might not the legislature suspend in response to a
heated electorate, lint under a veil of "reasonableness"?

Our civil liberties are too dear to be left to the clutches of the passing majority.
We respectfully submit that whether one is pro-busing, or anti-busing, one
should be for the Constitution, for the independence of the judicial branch, and
for the integrity of its processes of decisionthese bills are an assault on each
of these.

STATEMENT OF HON. J. HERBERT BURKE. A U.S. REPRESENTATIVE IN CONGRESS
FROM THE STATE OF FLORIDA

Mr. Chairman, in my two decades of serving the people as an elected official,
first on the local level and now on the national level, I do not believe that I have
witnessed such a persistent, emotional issue as the controversy over the busing
of children to achieve racial balance in our public schools.

All of us have, in the past. received a good number of letters on such issues as
taxes. the war, gun registration, and on many other matters. but busing is, and
will be a persistent issue ; one which we in the Congress, should face honestly and
with resolute determination.

I feel it is my duty to testify today in favor of H.J. Res. 620 and an accom-
panying measure which I introduced. H.J. Res. 606, hoth of which call for a
Constitutional Amendment which will outlaw the busing of children to achieve
a racial balance in our schools, and which, if enacted, perserve the concept of
neighborhood schools.

The issue should be the proper and equal education of all children rather than
the busing of our children to achieve racial balance, yet, the question of busing

=Ruttier. Congressional Power ore,. the Appellate Jurisdiction of the Supreme Court, 100
PI1VN. f. RSV. 167. leo OR (1960).

1.111 pers.nns horn or nntocsliged in the United States and snbiect to the inricdiction
thereof. pre citizens of the United States and of the Stnte wherein they reside. No State

moke or enforce nny lnw whieh shall abridge the privileges or Immunities of citizens
of the United Stoles: or shill! nnv State deprive any person of life. liberty. or nroperty.
without que brocess of Inw:. nor deny to nny person within its Prisdietion the equal
protection of the laws.
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has probably become one of the hottest national issues confronting all of us
today. It grew from a spark in the 1960's when federal agencies ordered mixing
plans of students in order for school districts to qualify for federal monies. It
became a national problem when federal courts upheld the views of the national
planners, contrary to the intent of the 1964 Civil Rights Act.

In March of this year, when Florida became the first state to hold a referendum
on the subject, 74 percent of the voters indicated they oppose busing and support
the Constitutional Amendment set forth in H.J. Res. 020. This support came from
all areas of the State, including two counties with a majority of its population
composed of Black citizens, as well as from one county with an almost equal
population of Whites and Blacks. In Gadsden County which has a population of
15.933 Whites and 23.223 Blacks, the vote for the Constitutional Amendment was
4,639 in favor, and 1,727 against.

Iu Hamilton County, with a population of 4,695 Whites and 3.083 Blacks,
the vote was 979 for the amendment and 213 against. lu Jefferson Comity
with a population of 3.874 Whites and 4,897 Blacks. the vote was 1 325 for
and 458 against.

Florida. however. is not alone in voicing its opposition to busing. National
polls consistently show a strong resentment in almost every part of the
Nation to the busing of students. Even the delegates to the National Black
Political Convention. which was held in Gary. In.liana voted overwhelmingly
in opposing busing and in favoring local schools.

I have never felt that the protection of the rights of the minorities call for
overruling the equal rights of the majority. To solve our racial problems in
such a way will only load to further polarization if the races. Yet. despite
this danger, we are witnessing federal judges who enjoy the comfort of life-
time appointments, imposing radical sociological views on the majority of
the American people.

What it really amounts to if, a brand of judicial dictatorship by judges who
under the protection of their judicial lobes legislate by judicial decree for
social expediency rather than to interpret the law within the scope of the
Constitution.

There seems to be little hope for the majority of the people from our Supreme
Court. On April 20. 1971 the High Court in SWANN. et al. V. the CHARM/11'H
(North Carolina)-MECKLENBURG Board of Education. .et al. held: That
assignment of children to the school nearest their home serving their grade would
not produce an effective dismantling of the dual system is supported by record."

The decision further states . , "That desegregation plans cannot be lim-
ited to the walk-in school."

While the feleral courts. and perhaps the U.S. Supreme Court will not alter
their views, it should be apparent to all that the majority of Americans
resent their ruling.. as a usurpation of their rights of freedom of choice and
an invasion of the constitutional concept of the preservation of neighborhood
schools.

Meanwhile, thousands of youngsters are caught hi the maze of objections.
I strongly believe that all of us should abide by the law. but one ea hardly

blame the thousands of parents who are wondering when the Court will begin
interpreting the laws as passed by the legislature in accordance with the
Constitution. instead of ignoring the Constitution or passing law by judicial
dictate.

It is my honest conviction that most Americans want quality education for
all children. regardless of color or creed, but do not honestly believe in Ilestro
ing the pride of children in their neighborhoad schools with busing as the
answer.

Most parents. who want good education for their children will move to
areas where it is provided. This is the principle of the neighborhood school
that we have all accepted and this is why higher taxes are paid in some neigh-
borhoods than in others. State and local taxes have gone up and a large part
of this money has gone to school systems.

Those who disguise the busing of students as a means to better education
either ignore the fact, or fail to realize that busing is used mainly in rural
areas to transport students to the nearest school in their area. School busing
in urban areas is a fairly new concept for it was not too long ago that most
urban students walked to school or used public transportation.

The only honest answer is not busing, but is, instead, quality education for
all children. This is a fact that most of 118 recognize today. It is true perhaps
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that we should have been concentrating our efforts on this in the past, At the
truth is that populations of the urban areas have changed in the past few
years. New people moved in while others moved out. Neighborhoods havechanged and s.o has the concept of education.

The costs of education have risen tremendously and our American taxpayer.
namely. the middle class working man, who carries the greatest brunt ofthe taxes levied is beginning, and I think rightfully so, to ask : "What has
happened to our rights?"

l'resident Nixon, in his message to Congress on March 20th placed the
legislative responsibility on our shoulders. Rregrettably, if the Supreme Court
and the lower courts had ruled on that part of the 1904 Civil Rights Act,which was passed in the 88th Congress and forbid the busing of students to
achieve racial balance, this issue would be mute today.

The problem would also be solved if the courts would heed the various
amendments to some education appropriation bills forbidding the use of fed-eral funds for the purpose of busing to achieve a racial balance.

Also in his recent speech, the President proposed a moratorium on all new
busing and asked the Congress to enact legislation to halt busing for the sole
purpose of promoting racial balance, and once again called for the Congress
to pass the Quality Education Act so that standards in inferior schools can beupgraded to an acceptable level.

I regret that the question of busing must be the subject of an Amendment
to the Federal Constitution, but if such an Amendment is the only answer thenso be it.

To those who argue that this method is too e.ttreme, I say let our courtsquit legislating. Let the majority retain the rights granted them as freeAmericans.
I am sure that the majority has learned to respect the rights of all Ameri-

eansBlack. White, Red and Yellow. The rights granted to all under our
Constitution are too great for the courts to ignore.

It is Dim our judiciary that has lost faith in the justice of the Americanpeople, who have lost faith in our Constitution, or in each other.
This Constitutional Amendment may help restore that faith once again.

STATEMENT OF EnNtos 0. HOGAN. Pit. D.. EIMCAriox DIRECTOR. COMMUNITY
DEVELOPMENT DEPARTMENT, NATIONAL URBAN LEAGUE

Mr. Chairman and members of this Subcommittee. My name is ERMON
HOGAN and I am the Education Director for the National Urban League.

The National Urban League is a professional. non-profit. non-partisan com-
munity service organization governed by an interracial Board of Trustees
and founded in 19111 to secure equal opportunity for black Americans andother ininorities.

The League seeks solutions to problems of Income. employment. education.
housing, health and civil rights for the masses of black and brown Americans
who want. a better way of life. It recognizes that any meaningful and signifi-
cant changes in these problem areas rest with changing the network of systems
which prodace black-white disparities.

It works through local affiliates in 100 cities located in 37 States and the
District of i'olumbia. five regional offices and a Wasbingtobased Department
of Government Affairs. These units are staffed by some 2.000 persons, trained
in the social sciences and related disciplines. who conduct the day-to-day
activities of the organization throughout the country.

Strengthened by the efforts of more than 2:1,000 volunteers who bring expert
knowledge and experience to the resolution of minority problems. the National
Urban TA.agne is unique as the only national educational and community service
agency which devotes its entire resources to the use of social work and research
techniques for bettering the lives of the disadvantaged and for improving racerelations.

I am here today at your Invitation to share the Urban League's views on the
-Student Transportation Moratorium Act of 1972" and H.J., Res. 020 and related
proposed amendments to the Conatution.

Mr. Chairman, the Natic jrban League. is gravely concerned about the
proposed Constitutional Amendment and other pending legislation designed to
call a halt to busing as a desegregation tool and to restrict the power of the court
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in fulfilling this national commitment. Mr. Vernon E. Jordan, Jr., Executive
Director of the National Urban League, expressed his concern March 30, in tes-
timony before the Senate Subcommittee on Education. At that time, he said :

"For eighteen years, black Americans and concerned white citizens have
labored to win compliance with the Supreme Court's 1954 Brown vs Board of
Education decision. For nearly two decades, we have put up with violence, intimi-
dation, open defiance of the law, and a multitude of strategies designed to main-
tain segregated schools. Now. as we stand poised at the brink of the final dismant-
ling of the dual school systems, the Congress is considering not only these newly
proposed hills, but several other bills and proposed Constitutional amendments,
all of which would return us to the evil system from which we are struggling
to escape.

"The current crisis over desegregation is not so sudden as many would have us
believe. For nearly two decades the law has been defied at will ; for nearly two
decades, school systems have had the opportunity to correct past segregationist
patterns. And throughout these nearly two 4lecades of deceptions and lies, the
executive branch, the Congress, and above all, the courts, have been stalwart in
insisting upon the desegregation of the schools. I would hope that this committee
and this Congress will refuse to become a party to the betrayal of the ideals
that have formed the actions of the government over these past eighteen years."

Testimony presented before this committee demonstrates the extent of na-
tionwide polarity surrounding this issue. In fact, this has become so emotion-
laden that it has gotten totally out of perspective. We would, therefore, like
to see this issue placed in proper perspective which means exploding many of
the false premises upon which HR 13416 and House Joint Resolution 620 are
based. We would also like to inform you that the majority of black people still
favor school integration as a viable goal and support the use of busing as a tool
to achieve it.

The argument that court-ordered busing imposes unreasonable burdens upon
school children is a myth. In its statement of "findings and purpose" H.R.
13916, however, asserts that "attendant increases in student transportation have
caused substantial hardship to the children thereby affected, ., . ." If any sub-
stantial instances can be demonstrated, and we doubt it, the remedy lies in the
courts and not in legislation or in Constitutional amendments that would frus-
trate the larger pupove of desegregation. In many southern school districts,
court-imposed busing plans have resulted in less travel time and less riding
mileage than previously,

It is also noteworthy that in many districts, black children have borne the
major part of the busing burden. as previously all-black schools have been closed
because white district officials and parents refused to permit white children
to attend them. Therefore, it is generally black children who must be bussed to
previously all-white schools.

Another "finding" accompanying the proposed bill is that ninny local educa-
tional agencies have been required to re-organize their school systems, reassign
stmlents, and engage in extensire transportation of students for the purpose of
desegregation.

Mr. Chairman. we believe that the so-called finding is a gross distortion of the
facts. The issue is not one of massive busing to achieve racial balance. Court-
ordered busing takes place for one reason only---to desegregate segregated
schools.

The Metropolitan Applied Research Center (MARC) recently compiled a
"Fact Book on Educational Transportation" which states that :

"Up to the present, pupils are being transported to schools for generally ac-
cepted economic, logistic, and general special education reasons, e.g., school
reorganization and consolidation, distances in rural and suburban areas and
absence or inconvenience of public transportation 'or special cooperative edu-
cational and vocational training services, and the transportation of handicapped
or other special groups of students."

"The best estimate based upon data available to date Is that approximately
35, of students are being transported to schools for purposes of school desegre-
gationor to obtain racial balance in public schools."

Another "finding" of H.R. 13916 concludes that, in many cases, local educa-
tional agencies will be required to "expend large amounts of funds for trans-
portation equipinent, and for its operation. thus diverting those funds from
improvements in educational facilities and instruction which otherwise would
be provided." To that conclusion. we say that school districts have always spent
large sums of money on the transportation of school children. According to the
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MARC Fact Book, transportation of students to public schools with public
funds has been taking place in 48 of our 50 states since 1919.

In a recent speech by Senator Walter F. Mondale. it was pointed out that
nearly 20 million pupils were transported some 2.2 billion miles at a cost of
nearly $1 billions in public funds in 1971-72. While this cost is high, it accounts
for only about 5% of the total cost of public education. A recent study conducted
by the Department of Transportation showed that the total cost of public school
busing increased from $1.5 billion in the 1970-71 school year to 1.7 billion in
1971-72. Of the 200 million increase, 95% was due to population growth. 3% to
school centralization and less than 1% each for desegregation, safety factors and
other causes.

Mr. Jordan, in a recent nation-wide television statement on busing. said
"Busing is a tool to achieve quality. integrated education. So long as the nation

creates and maintains pockets of racial and economic isolation, it cannot afford
to dispense with any mechanism that will implement and strengthen the role
of its public schools in providing a democratic environment that prepares our
children to live in a world, that is three-fourths non-white. To have busing
become prey to the kind of hysterical and irrational debate that can only
polarize the nation further is tragic: to have busing eliminated would be
disastrous."

There is a clear and present danger that busing as a tool to achieve quality,
integrated education, may well be eliminated under the provisions of the
Wising moratorium called for in H.R. 13916. Placing a ban on all new or addi-
tional busing until July 1, 1973, could set the stage psychologically to make it
easier for the nation to accept repressive legislation leading to the re-establish-
ment of legato, sanctioned dual school systems. The danger is even greater
when one considers that the bill would also allow a local educational agency
to halt busing already in progress if it had its beginning in a court order or a
desgregation plan submitted under Title VI of the Civil Rights Act m' 1964.

Dr. Vivian W. Henderson, the distinguished President of Clark ot' .ge in
Atlanta, Georgia, puts the issue in another way. In an address to the Mona'
Policy Conference on Education for Blacks three weeks ago he said

"In all the talk there has been about the evils of busing, I haven't heard
enough about a fact that has been documented by scholars, verified by our
Supreme Court and widely accepted by a growing proportion of Americans
the simple proposition that racial segregation. however caused, creates for
its minority group victims a permanent sentence to second -class citizenship.
There is no way to undo in later life the disqnalificaitons imposed by racial
segregation."

Trims. Mr. Chairman. we are opposed to the provisions of the "Student
Transportation :Moratorium Act" because it would permit racists the privilege
of segregating, a privilege they hale been fighting to maintain since Plessy vs
Ferguson.

As noted earlier. much has been said on where the majority of blacks stand on
the busibg issue and I would like to comment briefly on that subject. A recent
(bill op Poll survey indicated that 44 percent of blacks support busing while 40
percent Oppose it.

The National Urban League's Research Department has analyzed three
national surveys conducted during the period 1970-11)72 to determine the extent
of, and attitudes toward. school busing. Mr. ('hairman. I will submit this
League study to the Subcommittee for the record. but I would like to shop,. its
major findings with 0.

Although the proportion of white people opposed to somol arising for purposes
of desegregation remained about the same (77 -78 %) between 1970 and 1972,
the proportion of 1,1Its orposed to it declined sharply according to two Louis
Harris surveys condhc,ed ,),er that period.

Over the past two years, the Louis Harris survey states that the proportion
of blacks favoring busing steadily increased until a majority (52%) now favor
it. Although about 40 percent of black people were opposed to using in 1970,
only one-third opposed it in 1972.

The Harris poll also shows that although about half of all white children take
a bus to school, only if percent are being bused for purposes of school desgre-
gntions. At the same time, while one-fourth of all black children are bused to
school, approximately 15-20 percent of them are bused for reasons of
desegrega t ion.
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In other words, among those children who are bused to school, only one-tenth
of the white children, but approximately 50-75 percent of the black children who
are bused are bused for purposes of desegregation.

These data strongly suggest that most of the present busing for desegregation
ii one-way ; blacks being bused to predominantly white schools. Thus, it is
black. not white, children who are currently bearing the brunt of busing for
desegregation 'imposes, and it is the black community who rejects legislation
prohibiting their children's right to use busing us a desegregation tool.
House Joint Regulation 620

House Joint Resolution 620 is an outright attempt to put an end to desegregated
public education. There is no guile, no finesse, no veiljust the bare statement
that "ra public school student shall, because of his race, creed, or color be
lissigne to or required to attend a particular school."

Needless to say, we are strongly opposed to the Lent resolution and other related
legislw ,ve proposals now before this Subcommittee designed to return the nation
to a dual-school, separatebutequal society mandated by the Plessy vs. Fergu-
son decision of 1896. Such a doctrine is clearly a denial of the equal protection
clause of the Constitution. If we are to remain a free nation with pretensions to
democracy and openness, that sacred right guaranteed by the 14th Amendment
must not be trampled upon. The moratorium rt busing pits the political right to
decide the advantage and priorities of the majority against the duty of the Court
to pr. wide equal protection under the laws.

Neither H. J. Res. 620 nor any of the other proposed anti-busing Constitutional
Amendments will solve the real problems of education. A return to segremition
will leave schools in black communities underfinanced and inadequately operated,
and it will promote further hostility in an already polarized society.

Therefore, if legislation is called for, it should be legislation that increases
the speed of the desegi a ;ation process ; it should be legislation that supports the
Courts rather than diminishes them ; it should be legislation that provides ample
funds to educate our children; it should be legislation that once and for all
ends the poverty and deprivation that afflict millions of minority youngsters;
and it should be legislation that heals our divided nation and brings it together
again, rather than legislation such as that before you now, which rubs salt in
the wounds of a racially divided society and drives contending forces further
and further apart.

Chairman Bitooxs. We will now adjourn until Wednesday at 10 a. t..
(Whereupon, at 12:45 p.m. the committee adjourned to recoil. .3ne

Wednesday at 10 a.m., May 10, 1972.)

1
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WEDNESDAY, MAY 10, 1972

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE No. 5 OF THE

COMMITTEE ON THE JUDICIARY,
Washington, D.0.

The subcommittee met at 10 a.m., pursuant to adjournment, in room
2141 Rayburn Building, Hon. Emanuel Celler (chairman) presiding!.

Present: Representatives Celler, Hungate, Mikva, McCulloch, and
McClory.

Staff present : Benjamin L. Zelenko, general counsel, Franklin G.
Polk, associate counsel, and Herbert E. Hoffman, counsel.

Chairman CELLER. The committee will come to order. Our first wit-
ness today is the Honorable Stephen Horn, Vice Chairman, U.S. Com-
mission on Civil Rights.

Mr. Horn.

STATEMENT OF HON. STEPHEN HORN, VICE CHAIRMAN OF THE
U.S. COMMISSION ON CIVIL RIGHTS, ACCOMPANIED BY LAW-
RENCE GLICK, DEPUTY GENERAL COUNSEL; JOHN BUGGS, STAFF
'DIRECTOR; AND MARTIN SLOAN, ASSISTANT STAFF DIRECTOR
FOR CIVIL RIGHTS PROGRAM AND POLICY

Mr. HORN. Thank you very much, Mr. Chairman and Congressman
McClory.

Let me introduce the staff that accompanies me this morning. On
my right is Mr. John I3uggs, Staff Director Designate of the Com-
mission. On my left, Mr. Larry Glick, Deputy General Counsel, and
,liortly.joining us will be Martin Sloan, Assistant. Staff Director for
Civil Rights Program and Policy.

Mr. Chairman, let me say on behalf of Father Hesburgh and six
members of the Commission how grateful we are for the interest that
you and the colleagues of both parties on this committee have taken
in the work of the Commission and the recent legislation that you suc-
cessfully shered through the House in terms of our extension.

Mr. Chairman, I am Stephen Horn, Vice Chairman of the U.S.
Commission on Civil Rights. I wish to thank you for the opportunity to
testify on H.R. 13916, the Student Transportation Moratorium Act of
1972.

H.R. 13916 is one of a number of proposals which attempt, through
congressional action, to prevent or limit further efforts to desegregate
our public schools. It was sent to Congress by the President and accom-
pamed by a supplementary measure, H.R. 13915, the so-called Equal
Educational Opportunities Act of 1)72.

(15433)
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The Commission on Civil Rights has consistently opposed such leg-
islation. On March 29, the Commission issued a statement expressing
our deem concern about the President's message to Congress and the
i.oposed legislation on busing and equal educational opportunities.
I believe that statement already has been made a part of the record
of these proceedings, Mr. Chairman.

As you know, the busing moratorium bill is designed to stop any
increase in transportation of students for the purposes of desegrega-
ion until July 1, 1973, or the date of enactment of H.R. 13915, or a

:similar proposal which would establish permanent limitations on
school desegregation.

It is our view that congressional action limiting school desegregation
:vould have a negative effect on racial relations in the country and
would unsettle and thwart the progressive development of constitu-
ional law in this area.

Despite protestations to the contrary, legislation of this type will not
bring us together as a people.

In fact, it will divide us as a people. H.R. 13916, and its supple-
mentary measure. II.R. 13915, cannot provide true equality of educa-
tional opportunity in this land. For no matter how many dollars are
poured into educating the disadvantaged, it avails nothing. if our chil-
drenblack, brown, yellow, red, and whiteare educated in isolation
under the rubric of "stick with your own kind."

The legislation will amount to a declaration that national policy
henceforth will tolerate the continuance of racial isolation in our
schools.

We have had enough bitter experience in recent years with the con-
sequences of racial animosities to persuade us, that as a nation, we
should avoid such a declaration.

Many of the advocates for this legislation. no doubt, honestly be-
I eve it will not perpetuate a policy of racial isolation in our schools.
lint H.R. 13916, and its supplementary measure, H.R. 13915, can have
no effect other than to bring an end to the continuing, process of school
desegregation. This would be accomplished by redefining what con-
stitutes a denial of equal protection of the laws in education and by
hamstringing the ability of the courts to provide relief.

FINDINGS UNSI:713STANTIATED

The legislation sets forth a number of proposed findings by Con-
gress which purport to state why it is necessary for Congress to act.
Some of the key findings of fact on which this legislation is based are
demonstrably wrong.

For exam,,le, UR. 13915, the "Eaual Educational Opportunities
et of 1972." declares in its findings that the dual schools system has

lwen virtually disestablished. This conflicts directly with school en-
rollment statistics from the Department of Health, Education, and
Welfare, which show that in the 1971-72 school year, approximately
ore-third of all black students in 11 Soutilern States are attending
nearly all-black schoolsthose with between 80- to 100-percent minor-
ity enrollment. These figures show that, while we have made a great
progress within the last 3 years to desegregate schools, we still are a
long way from the elimination of the dual school system and its
vestiges.
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III:SING NOT EXCESSIVE

Both bills make findings that student transportation for the purpose
of school desegregation has required school districts to expend large
amounts of funds on such transportation. Both find that school dis-
tricts have been required to engage in extensile transporation of stu-
dents for the purpose of desegregation. Thcse findings simply are not
supported by the facts. Extensive student transportation long has been
a fact of life in America. Since 1921, the number of children trans-ported at public expense has risen from 100,000 to nearly 20 million.
The number of buses has jumped from :wont 60,000 in 1930 to about
25(;,000 at the beginning of the last school year. During the 1970-71
school year, school buses logged over 2.2 billion miles at a total cost
of $1.5 billion. From coast, to coast, 43.5 percent of the public school
enrollment is bused.

Mr. Mc CuLLocii. Mr. Chairman, I should like to interrupt the wit-
ness at that point. Do you have any figures showing the miner ofaccidents that took place while traveling 11.1 almost unbelievable total
number of miles, and the number of peopl;, if any, who lost their
lives?

Mr. Hoax. Congressman, I was shortly going to introduce a study
which we asked Secretary Volpe in the Department of Transportation
to complete for us, which lists material to answer that question. butlet me refer to it now. Our exhibit C of this study that I will submit
for the record summarizes material on accidents relating to pupil
transporation since 1901, a little over a decade.

We do not have the 1972 data, but iv. found that, the number of acci-
dents in the last decade in this fantastic number of buses and almost
20 million children, were 9,246; the number of students injured were
2.900; the number killed were 40; and total number of buses involved,
this is really for 1902, was 190,753.

Now, looking at the accidents by the decade we started out with,
9,000 roughly as 1 mentioned in 1961-62, in 1962, there were 10,000
accidents. In 1965, that jmnped to 32,000 and stayed fairly stable until
1968 -69, 37.000 to 39,000; and in 1970, the last year for which we have
figures, there. were 42,000 accidents.

Now, of those accidents which could be defined as everything from
a dent, in the fender to the tragic accident that recently occurred inNew York, which had nothing to do with desegregation but was aschool on an outing hitting a railroad, raised the total injured in 1972
to 39,000.

The number killed was 75. If we look back a decade earlier when
no one could say there was extensive, busing for desegregation, we findthe total number killed was 65. Total number of students injured 2,100.
So, while students injured have gone up, the number killed has gone up
only slightly. The number of buses has increased in that period from
187,000 over the decade to 285,000.

Now, the National Safety Council's latest statistics show that while
there were 2.4 fatalities in private automobiles and 0.29 in airplanes.
the figure for school buses is 0.06.

In other words, it is safer to ride a schools, Is in this country than itis to take a transcontinental jet. which I hope will dispel some of the
mythology we have heard in this area.

so 449-72pt. 3-19
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Chairman CELLE% Last week we heard testimony from Professor
Pettigrew of Harvard who said there are more accidents among chil-
dren who are pedestrians and walk to school than those students
who are bused to school.

Mr. HORN. Mr. Chairman, I do not doubt that a bit. I suspect a lot
of those accidents would be students riding by means of bicycles to
schools as well as walking. Despite some tragedies that occasionally get
in the news such as the New York situation. The fact is, as a student
I was figuring out how many miles I had been bused when growing
up in rural California.

Between first grade and high school I was bused 50,000 miles to
get my education. The shortest bus trip I had since I grew up on
a farm was 5 miles in the morning because I was the last on. At
night I was the last out, so it took me 15 miles to get home. In high
school, I had a 30-mile ronnd trip to get my education. I do not believe
that I or any of the students I grew up with suffered in the process.
I do not say riding buses is fun, but if it is the difference between an
inferior edification and a quality education, we long ago in America.
especially in rural America that Congressman McCulloch and I come
from, decided that school consolidation was in the public interest rather
than continuing one-room schools, to have eight different level, in
various levels built within each level.

From coast to coast, 43.5 percent of the public school enrollment
is bused. As I say, this has been substantially true for the last three
or four decades in the United States.

COST

To he sure, a schoolbns is not an inexpensive item. The average
schoolbus costs $8,500.

However, pupil transportation is a relatively small part of the,
Nation's total education budget. Down through the decades, although
the number of schoolchildren bused has risen substantially, that part
of the education budget which goes for pupil transportation has
staved about the same. in 1933, the expenditure for pupil transporta-
tion was 3.5 percent of the total cost of education; in 1971, it was 4
percent.

in other words, the cost of busing as proportion of the total cost
of elementary and secondary public education in America rose a half
percent in a generation, despite the increasing number of buses, despite
the increasing cost of buses and recognition that busing is just the
same as buying chalk and blackboards and other supplies in the school
system.

The Department of Transportation, at the request of the Commis-
sion, prepared a report on school busing.

Mr. Chairman, Prequest permission to have the Commission's ques-
tions to the Department of Transportation concerning schoolbusing
and the, report which was sent to the Commission by Secretary of
Transportation John Volpe made a part of the record of this hearing.

Chairman CELLER. That information will be received for the record
at, this point.
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(The document referred to follows :)
U.S. COMMISSION ox CIVIL RIGHTS.

Washington, D.C. January 31, 1972.Hon. JOHN A. VOLPE,
Secretary of Department of Transportation,
Washington, D.C.

DEAR MR. SECRETARY: The Commission on Civil Rights is in the process of
gathering data on school busing and would appreciate your Department's assist-
ance by furnishing the following data :

(1) The student transported to public school at public expense each year
since 1954, by state and region :

(a) Number, percentage, racial breakdown,
(b) Total cost including capital expenditures.

(2) The students transported at public expense (for any portion of theirride) who attended nonpublic schools for each year since 1954, by state andregion :
I a) Number. percentage, racial breakdown.
(b) Total cost including capital expenditures.

(3) Referring to question No. 1, what amount of the annual increase isattributable to the following causes:
(a) Population growth,
(b) Centralization,
(c) Safety,
(d) Desegregation,
(e) Other.

(4) Regarding accidents related to pt 41 transportation for the last tenyears :
(a) The number of accidents,
(b) The number and percentage of students involved,
(e) The number of students injured,
(d) The number of students killed.

(1) The seit.u.i buses in operat mit fix each year sinee 19til
(a) Number,
(b) Rate of increase.

(It) What is the projected timnber of school buses for 1972-73 based upon theschool bus purchase orders received by the manufacturers.
(7) The students transported to nonpublic schools at private expense for thelast live years, by state and region

In) Number and percentage (estimate if necessary),
11) Total cost including capital expenditures (estimate if necessary).(8) Referring to question #2 and #7, what amount of the increase in thebusing of nonpublic school students is attributable to the following causes :(a) Population growth,

(b) Safety,
(e) Desegregation of the public schools,
(d) Other.

This information will he very helpful in the completion of a Commission proj-ect on this sensitive issue.
Sincerely,

Num A. Ream
Staff Director-Designate.

TILE SECRETARY OF TRANSPORTATION,
Washington, D.C., March 24, 1972.Mr. JOHN A. RUGGS,

Staff Director-designate,
U.S. 007111711881071 on Civil tights,
Washington, D.C.

1)EAR MR. Bucos: In response to your letter of January 31, 1972, concerning
school busing. I am enclosing a brief report that relates generally to six of youreight questions.
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Since this Department does not have ally information on the racial composi-
tion of school bus users. we are not able to respond to your question relating to
that matter. Also. since the Department's material relates to transportation of
pupils to public schools, we cannot supply answers to your two questions which
relate to non-public school pupils. I would suggest that you or a member of your
staff may wish to discuss the report in some detail with members of the staff
of the National Highway Traffic Safety Administration since that administra-
tion is the source of most of the material.

I hope that the report will be of value to you In your study.,
Sincerely,

Jon's' A. VOLPE.
Enclosure.

REPORT ON SCHOOL BUSING

This report has been prepared as a response to the series of questions on school
busing addressed to the Department by the Commission on Civil Rights. It
consists of material currently available within the Department. The attached
exhibits relate generally to the following questions submitted by the Commission :

Exhibit A indicates the number of enrolled pupils transported at public
expensequestion (1) (e). A racial breakdown of this data is not available
in DOT.

Exhibit B shows the expenditure of public funds for pupil transportation
question (1) (b).

Exhibit C summarizes the material on accidents related to pupil transpor-
tation since 1961question (4), except for 1962. The data for 1962 is:

Number of accidents 9, 246
Number of students injured 2, 906
Number killed 49
Number of buses 190, 753

The Federal Highway Administration (FHWA). advises that the gross
data includes students who were pedestrians rather than passengers on buses
such as those who had left a school bus and were struck by the bus itself.

Exhibit I) gives the number of school and other buses registered from 1964
to 1970 and the number of buses used to transport pupils at public expense
question (5) (a).

The FIIWA estimates that about 90 percent of the buses registered in the
country as shown in the exhibit are school buses.

Exhibits A, B and I) are based on reports submitted to the National Associa-
tion of State Directors of Pupil Transportation Services, the National Com-
mission on Safety Education and the Office of Education. DIIEW by the Depart-
ment of Education of each state. As a result. it should be noted that the data
is not necessarily uniform. Some figures are estimated, some include spare buses
in the totals and some are previous year figures. Some expenditure figures in-
clude capital outlay cost. The figures are reported for public schools but in some
states pupils are transported to non-public schools on public school buses. These
may or may not be reported in pupil rider totals. To assure absolute accuracy of
data on pupil transportation, it must be obtained from the responsible depart-
ment of each state.

The National Highway Traffic Safety Administration (NHTSA), has submitted
information in response to the following questions:

Total cost Including capital expendituresquestion (1(b)
1970-71 $1, 517, 900, 000
1971-72 $1, 700, 177, 006

Amount of the annual Increase attributable to the following causesques-
tion (3) :

(a) Population growth-95 percent
(b) Centralizationabout 3 percent
(c) Safetyless than 1 percent
(4) Desegregationless than 1 percent
(e) Otherless than 1 percent

Rate of increase In number of school busesquestion (5) (b). Approximately
five (5) percent per year since World War H.

The projected number of school buses for 1972-73question (6). 262,000.
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The Department does not have specific information on questions two and seven ;,both of which pertain to transportation of pupils to non-public schools. As pre-viously indicated in some states pupils are transported to non-public schools onpublic school buses. In some cases such non-public school pupils may be included
in the figures shown in Exhibit A.

Exhibit E contains information assembled in a nationwide personal transpor-
tation study which gives some indication of the relative magnitude of students
reaching school by all means of transportation. The data is baked on statistical
samplings, It does not represent an analysis of a universe of data.

NUMBER OF 1-.:11ROLLED PUPILS TRANSPORTED AT PUBLIC EXPENSE

1967-68

Alabama....., _:--
Alaska __.::.= -

Arizona -. -
Arkansas
California. - - -
Colorado ...... ...
Connecticut ....... .
Delaware _ .. ..... _
Florida.
Georgia - - -

Idaho

Indiana
Iowa.- _.: .......
Kansas ... ..._
Kentucky
Louisiana-_, ....

397,754
23, 447

114.000
232,022
873, 235
156,084
71.026
55,002

368, 968
517, 517

18, 000
85, 629

759,954
562,523
275,931
145,777
388, 329
508.007

Maine
Maryland
Massachusetts
Michigan .... ....... .
Minnesota .

..
Missouri._
Montana
Nebraska
Nevada.
New Hampshire. -_._
New Jersey
New Mexico ..... .....
New York_
North Carolina .......
North Dakota
Ohio
Oklahoma

137,556
362, 270
488,999
745,880
361, 478
313,466
526, 252
50,675
59,047
17, 517
76, 759

491, 726
109, 708

1, 317, 356
603.069
56,807

1,131, 560
203,161

Oregon 231.559
Pennsylvania I, 279, 362
Rhode Island - 71,270
South Carolina.... _ 352,064
South Dakota 38,049
Tennessee .... ... 422,744
Ttahexas
U

491,855
76,965

Vermont 48,787
Virginia 573,949
Washington 351,757.-..,
West ..... 255, 455
Wisconsin_ . 4 :6, 370
Wyoming., 25,041

Total 1571,

1968-69

Alabama 394, 864
Alaska
Arizona ...... . ,,, -

25, 389

Arkansas...-. , -:, - 133, 666
22

California ..... , ,- , -
9102; 293851

Connecticut-,
-,-'-'- -=':- .... 6 :956

Colorado

--
Delaware_-- . _ _ ...,
Dniosrtirdicat. of Col.r. !it:

Georgia - - - ,
ii - ..

537, 626
Hawaii
Idaho. _.- ... ... _

21, 115

Illinois 682, 346
Indiana

: - -- : :

586, 614
282, 288

Kansas.

,:-.:-:- . .. ...
162, 202

Kentucky- ...:,,. 397, 099

Louisiana
Maine
Maryland... ..
Massachusetts
Michigan....:::- -
Minnesota.
Mississippi
Missouri
Montana
Nebraska.
Nevada
New Hampshire.
New Jersey.
New Mexico
New York
North Carolina
North Dakota
Ohio

525,700 j Oklahoma
139, 561 ; Oregon..- ...... --
382.307 1 Pennsylvania - -_
480.000 1 Rhode Island
800, 000 South Carolina
370,696 South Dakota
313, 517 Tennessee..-,,_ ,
548, 689 Texas .... .

44, 411 1 Utah
60, 053 ..... .
39,156 Virginia .... -
79, 440 Washington

535,042I West Virginia --
113, 330 Wisconsin

2, 164, 569 Wyoming
610, 760
56,807 Total

1,189, 883 1

197, 306
233, 222

1,277,463
82, 622

325. 205
41,712

435, 559
505,346

81, 567
53, 408

598,773
350, 820
257, 999
486.949
25,608

18, 467, 944

1954-55

Alabama ...-- ... ..- ... _
Alaska .. T....T.'. ,...,
Arizona ....... - . ...,..,
Arkansas., , _-,
California. ,
Colorado.......,,
Connecticut.. ...
Delaware 71:475
District of Columbia., 2, 400Florida..,- 417,986Georgia.,...... 550, 066
Hawaii . : , - r 30, 700
Idaho - - - 86,750
Illinois..,-..., ..... . 662,145
Indiana . 1-...,...-...- 586,614

286, 732
Kansas 168,003
Kentucky 420,283

396, 517 Louisiana..-
25, 685 Maine... .... .... ......

139,483 Maryland
234,107 Massachusetts -

1,000, 000 Michigan..
1618,804 Minnesota ...

Mississippi.. ........ .
.... ...

Montana

Nevada.....-
New Ham pshire......
New Jersey
New Mexico ...........
New York
North Carolina
North Dakota
Ohio

531, 633
145,448
451, 344
480,000
781, 809
429,902
301, 965
581,387

49, 303
62,419
4b, 321
85, 314

560,000
117, 514

I, 520, 840
629,953

59,154
I, 216, 211

Oklahoma . 203, 127
Oregon 241,721
Pennsylvania 1,313,025
Rhode Island . , .. .. . , 86,753
South Carolina 351, 323
South Dakota .... , 47,250
Tennessee... 438, 642
Texas.: .... ,... , -:, 534,979

90, 543
Vermont ..-...,...,, 57, 377Virginia ..... .... 618, 960
Washington = .:....:. 368.192
West Virpnia 255, 222
Wiscobsin 498.889..
Wyoming., -,,,,,, 27,996

Total 18,752,735
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NUMBER OF ENROLL EO PUPILS TRANSPORTED AT PUBLIC EXPENSE-Continued

1964-65

None,

1965-66

Alabama 397,622 Maine 675 Oregon . . .. -...-,.... 223, 671

Alaska . . - - 15,834 Maryland . 314.095 Pennsylvania...:.; 1, 105,179
Arizona : : 109,397 Massachusetts 378, 351 Rhode Island 57, 710

Arkansas _ , _ - - , , 230,128 Michigan ..... .. ,., ., 685, 000 South Carolina.., 344,264
California.. ........ ,.... 880, 950 Minnesota .... ...... 330, 974 South Dakota. .... . . 31,627
Colorado 144,378 Mississippi 314,880 Tennessee 420,667
Connecticut .... ........ . 266,930 Missouri. -, ._-_,.. 458, 813 Texas.._ , 473,079
Delaware - - 49, 239 Montana 47, 880 Utah 83, 296

Florida ., ., . .... 319,948 Nebraska.... _ ..., .. 55,000 Vermont-. , .... 39, 549

Georgia - ........ . 505,888 Nevada -- 24, 738 Virginia : = 538,579
Ha Nan .. , , 14,394 New Hampshire., - 64,093 Washington . 312, 536

Idaho , 80, 013 New Jersey 395, 737 West Virginia 252,250
Illinois ........, . . 495,028

,
New Mexico 97,427 Wisconsin..... ., ... 859.101

Indiana . - 498,61: New York .. I. 239, 042 Wyoming . 24,093
Iowa. - , , - - - , , 266,098 -North Carolina .... . 592,318

Total ... ... ...... 16, 423, 396Kansas -- ........ 126,083 North Dakota - 55,836
Kentucky - - -- - - - - 369,038 Ohio 956, 823
Louisiana... _ .... 479,149 Oklahoma... -,..,. 180,785

1966-67

Alabama 396,224 Marne 137,963 Oregon -- 225,454
Alaska. -- _, ,.. ... 21,491 Maryland...- .. 340,082 Pennsylvania. .. ...... 1,189.250
Arizona :- : 113, 367 Massachusetts 425, 764 Rhode Island ...... . -.1 . 63, 620

Arkansas ... ............ 212, :20 Michigan 730,471 South Carolina 350,624
California.... , .. 953, 000 Minnesota....,..... 344,193 South Dakota 35,091

Colorado , 1 151, 115 Mississippi . - - 311. 244 Tennessee..., 414,159
Connecticut ......... .. 287,347 Missouri..,...., . 476,975 Texas - - - 480,353
Delaware .. -... .- . ....
Florida. . ..........

52. 745
363, 721

Montana..... , . , ..
Nebraska : :

49, 509
53, 775

Utah _ ; .. .--,,
Vermont... , el,' 851733

Georgia 515,252
_ _

Nevada 27,539 Virginia 555,829
Hawaii..., .... ..... .
Idaho..., ........

16,002
60,806

New Hampshire
New Jersey

70,408
422,419

Washington
West Virginia

340,512
342500, 5

Illinois..., _ ..__, .
Indiana .Indiana-

557,872
521,169

New Mexico
New York

103,219
330, 930

Wisconsin
Wyoming, . ,

368, 277
25, 202

Iowa. . ,
Kansas - : .
Kentucky -

212,420
149. 114
373,439

'forth Carolina. ..-- .
North Dakota , ,
Ohio......;_ _ . .

597, 786
56,711

1,056,121
Total _ 16,684,922

Louisiana. ,,, 499, 700 Oklahoma . --- : :, 203,161

1961-62

Alabama 355.800 Marne---- . 105, 911 Oregon 191, 714

Alaska 12, 586 Maryland. 252,538 Pennsylvania 825,908
Arizona 96, 380 Massachusetts 391,820 Rhode Island 39,967
Arkansas., .... . .... 222, 260 Michigan. : : 545,720 South Carolina.., .. . 321,491

California 807, 150 333,014 South Dakota. ,-, 21, 479

Colorado 119,809 Mississippi , 3411, 000 Tennessee - - - 389,553
Connecticut 200, 549 Missouri., 368.501 Texas - - -- - 425,777

Delawa re . ., .. 35,923 Montana 43,382 Utah... ... ...... 71,712
Florida.., . -........ 335,903 Nebraska-7., . , 34, 500 Vermont 32, 946

Georgia 455,647 Nevada.:. 16, 501 Virginia 463, 491

Hawaii., . , ...... ... --... 5.371
.

New Hampshire 49, 063 Washington ......... - 272, 579

Idaho 74,378 New Jersey., - 309,122 West Virginia 242,303

Illinois...., ..... .... , 422,692 New Mexico 79,776 Wisconsin 252, 522

Indiana - 438,980 New York.....::.:.: 969,583 Wyoming...., 22, 241

Iowa .... 235,262 North Carolina ...... . 560,667
Total (50 States) .. 13, 687, 547Kansas. ... ........... . 112,804 North Dakota 52, 194

Kentucky..:.. ,..,... 324, 409 795,632
Louisiana 408, 097 Oklahoma ............. 193,848
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NUMBER OF ENROLLED PUPILS TRANSPORTED AT PUBLIC EXPENSE-Continued

1962-63

Alabama... --. 367,908 Maine. 101.327 Oregon ....... 207,128Alaska --== - 13, 802 Maryland 269,286 Pennsylvania 859,458Arizona .... .... 98, 307 Massachusetts_... 334, 746 Rhode Island .. 50, 050
222, 522 Michigan, _ , .. ... 565,183 South Carolina...,-_,. 327,878Ca ifor 823, 293 Minnesota ...... 349,846 South Dakota ..... 24, 019

Colorado .... . . ........ 140, 716 Mississippi 354,922 Tennessee. . SOO, 704
Connecticut .... ....... _ 220,978 Missouri_ , 390, 089 Texas. .... ..... 444,99')
Delaware. 38, 530 Montana - 44, 766 76, 178
Florida 345, 480 47, 522 35, 069
Georgia

= ......-- 471.019 Nevada 19.086 Virginia 486. 933, .. ......
Idaho_ ..

... 10, 632
75, 508

New Hampshire
New Jersey . ,

60, 063
333,191

Washington ........
West Virginia ...... ...

290, 673
248,116Illinois. 422, 692 New Mexico 82,175 Wisconsin 285. 086

Indiana 454,117 New York 1, 037, 253 Wyoming..- 23, 415
252, 525 North Carolina ..... 575, 516

Total (50 States)._ , 14, 247, 753Kansas..., .- _ 118, 564 North Dakota 54, 465
Kentucky. . , ........ . 324, 409 838, 811
Louisiana-, 428, 001 Oklahoma ....=; , 201, 795

1963-64

Alabama ..... ........... 375, 215 Maine 107, 845 Oregon 207,128
14, 144 Maryland , 287, 697 Pennsylvania 926,895Arizona .... 102, 794 Massachusetts 358, 285 Rhode Island 59,671

Arkansas. 227, 424 Michigan - 601.581 South Carolina 334,878
California
Colorado .....

839,753
153, 286

Minnesota. ,
Mississippi

368, 454
360,715

South Dakota...,
Tennessee

28, 715
410, 264

Connecticut., .. ... 236, 743 404,599 Texas. 456, 577
Delaware .- 42,871 Montana - 46, 348 Utah 77, 848
Florida .. 362,877 Nebraska 48, 322 Vermont. -..,.., :.; 36,197
Georgia 484, 313 Nevada 20,746 505,261
Hawaii ...... 10, 744 New Hampshire 56, 431 Washington ... .. ..... 298,291

76, 815 New Jersey. ,,- -, - 353, 363 West Virginia ........ 252, 848
1, 119, 021 New Mexico -- 91, 201 Viacom n .. , .......... 308, 013

Indiana_.._.. . - 459, 231 New York 1,115, 470 Wyoming.. - , 23, 455
Iowa ... 263,248 North Carolina 587,064

Total (50 States)... 15, 559, 524Kansas . , , 123,173 North Dakota 62, 355
Kentucky,- .,-,- 350, 781 Ohio 872, 505

........ 448,303 Oklahoma .... .... 199, 766

1955-56

Alabama......, 326,693 Maryland 184, 241 Oregon ... -... ........... 144,928
Arizona 66, 169 Massachusetts 184, 667 Pennsylvania 595, 423Arkansas. , 211, 351 Michigan 389, 834 Rhode Island 36, 456
California 600,000 Minnesota.. , 197, 860 South Carolina . 269,285
Colorado 68,7Pl Mississippi 268, 580 South Dakota..... -..- 21, 000
Connecticut .... , ... 128,05 , .. ... 243,978 Tennessee .. -., . -..,. 332,945Delaware - - 24, 201 Montana 35, 459 Texas - _ . 388, 161
Florida - 250,161 Nebraska 19, 500 Utsli - - 60,799Georgia ............. 374,933 e a ..... 9,326 Vermont., ... , 23,004

67, 895 New Hampshire 38,100 Virginia........-.,, 385, 382,
Indian' -- -

312,114
337, 810

New Jersey
New Mexico

197, 5',1
47,900

Washington.:_ ... ..
West Virginia

190,685
214, 402

177,135 New York 570,263
.

Wisconsin ..... .... _, -_-_, -_- 149,967
Kansas. , 83, 522 North Carolina 487, 712 Wyoming........, 18,997
Kentucky 277, 393 North Dakota 23, 795
Louisiana........- .. 314,693 Onio 604, 968 Total..... ... ....... 10,199,276Maine.... 77, 433 Oklahoma ...... . 165, 750
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NUMBER OF ENROLLED PUPILS TRANSPORTED AT PUBLIC EXPENSE-Continued

1956-57

Alabama __ 528, 286 Maryland 193,592 Oregon 145,175Arizona .............. 70, 000 Massachusetts 208, 234 Pennsylvania 626, 719Arkansas. 211, 711 Michigan -. -. 423, 550 Rhode Island 40, 491California .. 654,000 Minnesota. 212,404 South Carolina 288,331Colorado....--,, _ 74, 658 Mississippi 296,180 South Dakota 21. 500
131, 183 Missouri ........ 262, 100 Tennessee ........ - - - 340, 933Delaware. , ., 26, 744 Montana. - 36,281 Texas 375,571Florida .. 273,178 Nebraska ... . 20,000 Utah 56, 934Georgia - 368,109 Nevada____ 9,761 Vermont.. ...... . -- 23,004Idaho. , 71, 512 New Hampshire. ._.=_ 40, 806 Virginia _ 404, 685Illinois---------= - =-=-- 310,000 New Jersey.. .. ...... 211, 563 Washington .... .... 207, 667Indiana_.. .. 355, 440 Ne,, Mexico.- _. : ::__ 49, 306 West Virginia 220, 805Iowa_.__, . 184,680 New York...- .;._- 621,990 Wisconsin ...... 150, 661

Kansas .................. 89, 948 North Carolina 503.880 Wyoming . , ... . ... _ , 19,753Kentucky_ ,, ......... 287,226 North Dakota ....., 25, 020
336, 946 Ohm ...... 623,878 Total 10, 683, 643Maine ..... 80,658 Oklahoma ..... ........... 167,077

1957-58

Alabama ..... ...... _

Arizona --
337, 421

70, 000
Maryland
Massachusetts

203,660
212,662

Oregon
Pennsylvania.. ..

166.165
675, 936Arkansas .... ...... 210, 528 Michigan .. ..... 432, 251 Rhode Island 41. 557California ..... 654,964 Minnesota_ ... ... 279, 0'32 South Carolina 286,000Colorado. 81, 650 Mississippi 30),121 South Dakota ... 20, 000Connecticut ..... 154, 033 Missouri -- 287,293 Tennessee 350, 101Delaware. 29,142 Montana 38,339 Texas 392, 469

288,233 Nebraska._ ... . 25, 000 Utah 59, 303Georgia . 408, 701 Nevada - 12,322 Vermont 36, 677
72,302

388, 293
New Ham pshire.,. ,
New Jersey..,

42,746
242, 936

Virginia
Washington , -

386, 557
216. 154

I n d i a n s _ . . _ _: : _ , . ; 370, 620 New Mexico 58,133 West Virginia.... ; ... 226, 736
.

197, 091 New York 714, 125 Wisconsin__ 176. 913Kansas ..... 94, 236 North Carolina 507,036 Wyoming 20, 018
301, 520 North Dakota- .- -__,_. 28, 635 Alaska .. 7. 859Louisiana. 349,178 Ohio ................... 661,611

Total (48 States).._ 11,343, 132
Maine .., 85,196 Oklahoma ... 153,949

1954-55

Alabama .... 320, 401 Maryland 170,664 Oregon 134,057Arizona 60,000 Massachusetts . 176,209 Pennsylvania 564, 533Arkansas .. , . 213, 020 Michigan . 367, 951 Rhode Island 26, 600California 370,000 Minnesota 181,181 South Ca rolina . ,-.... 254, 227Colorado 64,019 Mississippi 258, 533 South Dakota .. .. .... 20, 250_-
Connecticut .... 113, 758 Missouri . 224, 561 .........Tennessee_; .. 323, 981

22,131 Montana 34, 550 Texas_ ___ ......... -.-... 4CO, KO
244, 691 Nebraska .. 18,500 Utah 57, 178

Georgia . 356, 721 Nevada 8, 323 Vermont 21. 546_ ,
Idaho. 66,947 New Hampshire 35,592 Virginia :73, 515Illinois_......_ -; _ 267, 962 New Jersey.,.,,.,. 178,801 Washington.-- :__.__ 197,505Indiana .... , ......... , 324, 947 New Mexico ;.. 45, 495 West Virginia - 211, 365Iowa - 167,554 New York 526, 643 Wisconsin 140, 675Kansas ............... 82, 371 North Carolina ..... 477,031 Wyoming 18, 115

263, 567 North Dakota 21,971
Totals., .-. ,_. 9, 509,699Lou isian a. 305,325

71, 799
Ohio ....
Oklahoma .........

590, ileC
144, 114
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EXPENDITURE OF PUBLIC FUNDS FOR PUPIL TRANSPORTATION

(Excluding Capital Outlay)

1967-68

Alabama
Alaska
Arizona

811, /89, 974 Marne.
2,126, 229 Maryland
5, 025, 482 I Massachusetts

5, 639, 305
19, 665, 345
25,165, 065

Oregon
Pennsylvania...._,_ ;
Rhode Island

10, 119, 112
51, 271, 132
2, 567,450Arkansas 9, 255, 499 Michigan.. .. .... .... 35, 864,760 rAuth Carolina.._.:_. 6, 824, 666California.. ''' 63, 980, 113 MI nnesota.... _ 25, 087, 628 South Dakota 4, 282, 615Colorado ............. 8,401, 745 Mississippi 10, 522, 970 Tennessee ... ... .. 13, 880, 230Connecticut._.._ ... 15, 651,936 Missouri .. 24, 741, 773 Texas 18, 347,459Delware_ . 2,801,866 Montana 5, 600, 000 Utah 3, 471, 470Florida ... .... ..... 13, 032,100 Nebraska.., ...... 5, 316, 733 Vermont 2, 760,630Georgia - 20, 022, 167 Nevada 2,155, 829 Virginia 18, 014,457Hsorati_ .. .............. 1, 250,000 New Hampshire.. 3, 878, 947 Washington 18,624, 622Idaho.. 4,065, 836 New Jersey 29, 887, 197 West Virginia_.__.: 12, 389, 919................... 9, 984, 563 New Mexico -- 7, 313, 170 Wisconsin 32, 318, 611Indiana 31, 051, 594 New York 87, 213, 389 Wyomi ng. . , . 3, 204, 019

North Carolina 10, 574, 546
Total $822, 595, 699

Kansas , , 11, 090,185 North Dakota 3,388.947
Kentucky . - 14, 912, 867 Ohio - - -- 37, 457, 967
Louisiana. - - 28,923,260 Oklahoma... -:: 10, 043, 195

1968-69

Alabama.....:,_; NA Louisiana 30, 994, 779 Oklahoma 11, 957, 015Alaska_._.; $3, 285, 362 Maine ' .. NA Oregon 11, 559, 018
5,336,943 Maryland - - 22, 189, 879 Pennsylvania 58, 313, 835Arkansas..;;; 9, 984, 671

68, 890, 113
Massachusetts
Michigan

29, 077, 178
29, 000, 000

Rhode Island
South Carolina.

8, 573, 116
7,711,469Colorado....... 9, 039, 203 Minnesota. 28, 369,794 South Dakota 3, 443,759

Mississippi 11, 682, 412 Tennessee 15, 284, 334Delaware 3,718,771 Missouri.. .. ....... 27, 397, 817 Texas ....... 18,471,425District of Columbia 700,000 Montana 4, 923, 464 Utah - 3,626,603Florid a .,.. 14,779, 398 Nebraska_...... 6, 037, 163 Vermont 3, 296, 820Georgia , - 21, 143, 345
-..

Nevada - 2, 222, 479 Virginia 20, 589, 355
- - - - 1, 937, 000 New Hampshire 4, 238, 503 Washington 21, 333, 069Idaho_ 4, 838, 211 New Jersey_ 36, 486, 833 West Virginia 13, 395,901.................. 10, 729, 934 New Mexico 7,605, 290 Wisconsin 38, 168, 394Indiana ...... ...... 32,746,748 New York 128, 390, 209 3, 196, 811Iowa 21, 311, 500 North Carolina 11, 616, 273

901, 353,107
Kansas .............. 13, 119, 614 North Dakota. 3, 388, 948 Total ..Kentucky. 16, 695, 529 Ohio. .. 40, 554, 839

1969-70

Alabama ..... $13, 633, 457 Louisiana 31,516,715 Oklahoma 12, 467, 000
3,392,162 Maine 8,688,603 Oregon 12,247,349Arizona 2, 389, 207 Maryland 29, 014,991 Pennsylvania 69, 530, 207
8, 926, 563 Massachusetts 29, 077, 175 Rhode Island 9,301,871California ..... 22, 431, 364 Michigan .... .... 35, 149,646 South Carolina 8, 790, 583

10, 535, 000 . 23, 543, 647 South Dakota 4, 832, 645Connecticut...., 16, 102, 107 Mississippi 11, 980, 934 Tennessee 16, 253,095Delaware 4, 683, 063 Missouri.....:-:. -; 30,462, 144 Texas 18, 556, 525District of Columbia... 595, 350 Montana.....,... ..... 7, 211,101 Utah 3,809,680
17,031,431 Nebraska ...... .......... 7, 339, 902 Vermont ...... . . , 3, 809, 376
22, 623, 203 Nevada .. 2,745, 127 Virginia , , 19, 632, 047Hawaii ..... 2, 770, 002 New Hampshire 4,806, 527 Washington - 24, 374,672Idaho. .... 4,741,099 New Jersey 42, 000, 000 West Virginia......::_ 15,123, 264111-mis ............. 40, 625, 515 New Mexico 8, 175, 366 Wisconsin . 41, 491, 314I Awns ..... 32,746, 745
22,973, 678

New York
North Carolina ....

107,156,301
14, 197, 653

Wyoming...,,,, .. .... 2, 815, 431

Total - 966. 135, 76/
Kansas 14, 672, 583 North Dakota 7, 605,725
Kentucky 17, 271, 389 ...... 44, 393, 359

1964-65

None.
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EXPENDITURE OF PUBLIC FUNOS FOR PUPIL TRANSPORTATION-Continued

1965-66

Alabama ,,,,,,,Alaska.. ,,.... $10, 292, 755
2, 054, 599

Maine - - - --
Maryland ..... ,,,,.

75,096
15, 039, 806

Oregon. ........ ..,
Pennsylvania

10, 207, 547
44.002, 771

Arizona 4,195, 315 Massachusetts I8, 798, 620 Rhode Island 2, 445, 191
A rkansas. , - 32, 000, 000 South Carolina 5, 935, 227
California 46, 760, 000 Minnesota_ 2- 78,547 South Dakota 3, 354, 162
Colorado _____
Connecticut

7, 500, 790
11,868 927

Mississippi ............
Missouri

9, 299, 114
20, 205,019

Tennessee .. , .. .,
Texas , -

12, 538, 846
18, 503,429

Delaware.. _ 2, 349, 245 Montana ...... ........ , _ 4, 740, 393
...

Utah ....... .. .-.. 3, 309, 661
... ............. II, 037,146 N ebraska .. - .. 4, 262, 231 Vermont .. 2, 057, 112

Georgia. ............ 17, 306, 020 Nevada... .......... I, 585, 333 Virginia - 12, 796, 363
re, 700,020 New Hampshire 3, 217, 586 Washington .., .... 13, 958,978

Idaho_ ---=
... 3, 582, 452 New Jersey. ..., . 20, 606 West Virginia .......... 8,601, 234

Illinois ................ 26,616, 500 New Mexico 6,429, 792 Wisconsin 24, 600, 000
Indiana .. . 37, 505, 913 New York 71, 598, 764 Wyoming..,...., . 2, 701, 787
I Ma-- ....... 16,848,959 North Carolina 8,129, 506
Kansas - - 10, 178, 128

... . .
North Dakota 5, 610,194 Total .. 696, 325, 421

Kentucky ..... . 12, 178, 096 Ohio .........,,,, 27, 063,863
23 767,920 Oklahoma - 9, 023, 673

1966-67

Alabama ..... $11, 406, 109 Maine ......., 5, 187, 474 Oregon - - - 10, 779, 113
Alaska .................. 2, 554, 152 Maryland - -- -- 17, 342, 651 Pennsylvania 50, 124. 395
Arizona... ,__ 4, 575. 502 Massachusetts - 20, 054, 755 Rhode Island .. - 2, 445.191Arkansas...,, 8, 889, 083 Michigan ...... .... _ 29, 314, 588 South Carolina_ ........ 6,163, 454
California ..... ....... 56, 681, 066 Minnensta ..... ,_ , 24, 402. 055 South Dakota- __ :.:_.- 3, 778, 272
Colorado
Connecticut.

7,961,726
II, 823, 566

Mississippi.... ._ ..
Missouri ......--

9,815,678
21, 929, 159

Tennessee -: . .. _ ....:
Texas....... ........ 12. 924, 401

18. 243,464
0 elaware. , 2.547,043 Montana 4, 800, 060 Utah. - - - 3,173,3,173,550
Florida . 12, 173, 423 Nebraska . , , 4, 866, 737 Vermont -- 2.414 476
Georgia 19, 085, 980 Nevada 1, 875, 426 Virginia 14, 416, 405
Hawaii _ 843, 417 New Hampshire 3, 547, 940 Washington._ ........ - 16, 181, 445
Idaho .. 3, 772, 515 New Jersey. - , 22, 735, 065 West Virginia , 10, 957,127

31, 471, 056 New Mexico 4,985, 249 Wisconsin 26 047, 460
Indiana 28, 882, 557 New York 75, 500, 000 Wyoming ..,

_- 2. 329. 275
Iowa ... ....... 18, 269, 117 North Carolina...... _ 11, 807, 148
Kansas.- , ........ - 14, 026, 971 North Oakota 5, 972, 959 Total. 763, 6.0, 61-7

13, 234, 637 Ohio ..... .... - ...... 34, 367, 867
Louisiana_ -,, 26, 926,868 Oklahoma . -...- ... ---- - 10, 000, 000

1961-62

Alabama__..:___:.__ $7, 832, 316 Maine 4, 566, 255 Oregon 8, 351, 214
Alaska. I, 390, 354 Maryland ............... 10, 529, 350 Pennsylvania__:_..._; 33, 354, 603
Arizona 2, 333, 778 Massachusetts 12, 258, 599 Rhode Island I, 465, 360
Arkansas .... ....... 7, 200, 064 Michigan. . 22, 052, 592

.
South Carolina...;_:___ 5, 630, 631

37, 931, 040 Minnesota.:..:. -,, 20, 315, 763 South Dakota 1,929.100
Colorado- ___.:: 5,782,434 Mississippi ......... 8, 103, 164 Tennessee 3, 712, 427
Connecticut 7, 714, 221 16, 215, 219 Texas ..... ....., 18, 509,391
Delaware. 1,592,000 Montana 3,742, 108 Utah ........... . 2,192, 036

.
Georgia...._....

8,671,464
15, 231,624

Nebraska ... , ..........
Nevada

3,400, 000
619. 710

,.
Vermont . . .
Virginia---_.. . , ....

I, 573, 055
9, 781, 519

Hawaii , 358, 305 New Hampshire 2, 354, 300 Washington 10, 221, 019
Idaho ... ...... 3, 494, 650 New Jersey 16, 326, 297 West Virginia :. 6, 775,890
Illinois .... 22, 304,704 New Mexico 4, 825,145 Wisconsin 15, 875, 269
Indiana 22, 732, 839 New York.... ..... 51, 319, 175 Wyoming..,-, ... ..-, 2, 349, 420
Iowa 14, 814,961 North Carolina 7. 062, 119

Total (50 States)... 540, 168, 1148, 506, 277 North Dakota 4,666, 122
Kentucky ... 10, 733, 137 Oluo ... , ... . 17,805,739
Louisiana. 19, 082,710 Oklahoma .... .......... 8, 189. 614



1575

EXPENDITURE OF PUBLIC FUNDS FOR PUPIL TRANSPORTATION-Continued

1962-63

Alabama 68, 31,, 937 Maine - 4,609, 419 Oregon 8, 717, 171
Alaska - 1, 451, 736 Maryland 11, 744, 712 Pennsylvania 35, 722, 400
Arizona 3, 330, 390 Massachusetts, 13, 327,619 Rhode Island .... 2, 223, 980
Arkansas. - 6, 231,165 22, 141, 320 South Carolina_ 5, 910, 360
California - 42, 314,242 Minnesota. - 20, 812, 075 South Dakota 1, 977, 290
Colorado - - - 6, 462, 916 Mississippi 8, 390, 227 Ten nessee.. 11, 040, °16
Connecticut 8, 590, 750 %MU r I. .... ... 17, 655,155 Texas;_: 18, 752,
Delaware- - - 1, 852, 935 Montana - 4, 532, 550 Utah . 2,353,144
Florida - 9, 101, 882 Nebraska 3, 657, 545 Vermont - 1,722,675.
Georgia 15, 626, 994 Nevada 1,076, 600 Virginia 10, 515, 411
Hawaii .. <,10,204 New Hampshire 2, 534, 597 Washington ............ 10, 943, 407
Idaho 3, 376, 847 New Jersey . - 17, 863, 248 West Virginia 8,254,808
Illinois....-. .. ........ 22, 304,704 New Mexico 5, 435, 385 Wisconsin ............... 17, 259,677
Indiana._ 22, 891, 432 New York_ 56, 033, 774 Wyoming--= _ 2, 023, 559
Iowa. ... 15, 365, 684 North Carol na 7, 326, 831

Total (50 States)... 578, 017,634Kansas . ,:-- 6, 855, 345 North Dakota - 5,320,485
Kentucky 10, 733,137 Ohio ... 22, 596, 894
Louisiana 19,743, 357 Okla homa .. 8, 555, 899

1363-64

Alabama 58,909,763 Maine.. ........ -........ 4,628, 657 Oregon 4. 677, 073
Alaska 1,577,272 Maryland 12, 611, 596 Pennsylvania 36,131, 963
Ar:iona - 3, 635, 551 Massachusetts 14, 966,103 Rhode Island____.. 2, 423,000
Arkansas._, ........ 7, 554, 366 Michigan - 22, 346, 805 South Carolina 5, 652, 450
California - 44, 629,107 Minnesota .... : ... ,, 21, 673, 114 South Dakota ........... 2, 119, 142
Colorado : -- 6, 690, 697 Mississippi . ,, , , 8, 754, 151 Tennessee - - 11, 442, 426
Connecticut ....... 9, 262, 85E: Missouri____,_..- ::__,_ 17, 770, 000 Texas_.__ . , 18, 887, 543
Delaware , -
Florida.. ,-,_

- -

,_ ....
2, 044,185
9, 59:, 4n3

Montana
Nebraska....-....-_-__-. 34;736313,070304

Utah ............
Vermont...._,,,,__

2, 666, 339
1, 759, 430

Georgia___._:_,...... 16, 121,365 Nevada 1, 168, 152 Virginia 11,205, 593Hasviii__..., ....... 464,155 New Hampshire. . 2, 752, 375 Washington - 11,793, 911
Idaho - , ,. - - 3,402,243 New Jersey.. ._:_,.. 17. 992, 500 West Virginia..., 8, 547, 380
Illinois : - , - 25, 236,720 New Mexico_ - - - 5. 923, 409 Wisconsin - - - -- 18, 845, 587
Indiana 26, 882, 274 New York I4 __-_,_-_-_-_ 63, 080, 689 Wyoming _ ... .... 2, 488, 005
Iowa . , ,, 15, 743, 373 North Carolina . , : , 7,645, 879 ---
Kansas - _ ..., .... .. 9, 039, 839 North Dakota_ _ ., .... 5, 566, 964 Total (50 States)_.. 612, 310, 333
Kentucky - 11, 602, 123 Ohio. - - :,:, - , 23, 765, 741
Louisiana - - - 20, 618,149 Oklahoma ........... 8,693, 020

1958-59

Alabama 68, 539, 372 Maryland ... ............ 8, 425, 670 Pennsylvania 24, 078, 949
Alaska ................. 1, 267, 623 Massachusetts 9, 162, 002 Rhode Island. 1, 091, 451
Arizona _ .. 2, 004, 225 Michigan 17. 797, 362 South Carolina _ 5, 272,134
Arkansas_ 5, 441, 899 Minnesota ............... 17, 412, 497 South Dakota___:_.::_ 1, 95t, 000
California 32, 121, 611 Mississippi 7, 345, 299 Tennessee. .. ....... 8, 655, 831
L:olorado.. ......... 4, 515,707 Missouri. 13, 032, 215 Texas 15, 900, 000
Connecticut 5, 864, 449 Montana.. 3, 744, 141 Utah 1, 358,105

1, 138, 506 Nebraska ...... ...... _- 2, 470, 266 Vermont 1,453,415Florida ....... 7, le; 556 Nevada 679,175 Virginia ...... 8, 156, 333
Georgia 12, E78, 257 New Hampshire.... 1, 920, 757 Washington.:_ ... 8, 163, 868: .. ...... 2,899 422 New Jersey. 12,760, 266 West Virginia 5, 671, 674Minns ........... 19, 591, 030 New Mexico ......... 4, 230, 714 Wisconsin ...... -_, _ 12, 764., 000Indiana ........... 17, 683, 000 New York .......... _ 39, 305, 653 Wyoming ............. _ 1, 635, 003
Iowa.:_ -_.:: 12, 311, 005 North Ce Ana ... , .. 6, 221,154 Hawaii.....:_,:.: 198. 943Kansas . ... 7, 505, 9:.:9 North Dakota_ 2, 845,160

Total (49 States) 441, 402, 559Kentucky ... 8, 145, 729 Ohio ......... , 13, 700, 000
Lou ., 16, 179, 416 Oklahoma ......... 7, 307, 033
Maine______ 3, 416, 897 7, 197, 345
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1959-60

Alabama $8, 769, 683 Maine 3,746,162 Oregon 7, 594, 409
Alaska I, 296, 958 Maryland ....... 8, 960, 310 Pennsylvania 27, 909, 406
Arizona 2,495, 274 Massachusetts - 10, 161, 324 Rhode Island I, 366, 411
Arkansas 5, 667, 511 Michigan . . 18, 704, 122 South Carolina 5, 929, 824
California 33,909, 311 Minnesota.- 18, 329, 135 South Dakota I, 489, 459
Colorado.............. 5,103, 543 Mississippi ........... 7, 615, 549 Tennessee 9,160, 372
Connecticut 6, 438, 532 14,107, 8,a Texas 15, 468, 057
Delaware 1,416,764 Montana 3,879,932 Utah -- - 2, 054, 923
Florida 8, 599, 613 Nebraska . - - 2, 815, 380 Vermont - 1, 544, 019
Georgia 13, 655, 522 Nevada - 709,015 Virginia ..... 8,495,210
Hawaii 7, 262, 622 New Hampshire. 2, 069, 568 Washington - 8, 774, 711
Idaho 2, 979, 737 New Jersey. 13,636, 309 West Virginia 6,165, 395
II limos ... .... .. 20, 783, 101 New Mexico ...... 4, 472, 213 Wisconsin 13, 430, 881
Indiana 20, 207, 212 New York____ 43, 047, 950 Wyoming I, 882, 967
Iowa. ........... 12,939, 540 North Carolina ., 6,416,967 ---
Kansas.. ... .. .. 8, 240, 771 North Dakota 3. 597, 677 Totals 474, 202, 128
Kentucky 8,814,192 Ohio ..... .............. 13, 881, 089

17, 404, 396 Oklahoma ............ 7, 621, 253

1960-61

Alabama $7, 829, 496 3, 598, 809 Oregon ............ 7, 929, 550
Alaska ... 1,347,749 Maryland 9, 978, 244 Pennsylvania 30, 535, 626
Arizona .... , ............ 2, 874, 784 Massachusetts.. .... 11, 147, 067 Rhode Island...- I, 465, 361
A rkansas 5, 869, 653 21, 114, 970 So ith Carolina 5, 832, 620
California 35, 832, 056 Minnesota..., .... 19,182, 231 South Dakota ....... 1, 850,000
Colorado____: 5, 351, 464 Mississippi 8, 036, 852 Tennessee - - 9, 407, 273
Connecticut ..... . 6, 999, 911 Missouri. ................. 15, 249,900 16, 170, 663
Delaware_:____;

--
1.482,143
9, 132, 581

Montana.. 3, 888, 246
3, 140,903

Utah.
Vermont

2, 051, 339
1, 563, 407

Georgia ..... 15,008, 274 N evada ............... 8Z2, 973 Vrrginis .... 9, 203, 202
H awaii ................... 307,856 New Ham 2, 218, 944 9, 394, 759
Idaho .... . 3, 040, 627 New Jersey 14, 710, 096 West Virginia ..... 6, 429, 363
Nhnois 21, 726, 642 New Mexico 4, 794, 365 Wisconsin 15, 464, 800
Indiana 22, 000,119 New York . 46, 417, 600 Wyoming. ....

13, 887, 325 North Co rolina..... 6,497,111
8, 408, 919 North Dakota 4, 147, 507 Total (50 States)... 505, 754, 515

Kentucky. - - - : 8, 814,192 Ohio . ., 15,147, 997
18, 570, 839 Oklahoma 7, 923, 932

1955-56

Alabama $6, 732, 429 Maryland 6, 167, 132 Oregon 5, 805, 640
Arizona ......... 1, 815, 832 Massachusetts 6, 700, 693 Pennsylvania 20, 344, 481
Arkansas.

.............
4, 719, 122

23, 385, 799
Michigan.
Minnesota

15, 241, 958
1 251, 958

Rhode Island_._..
South Carolina___:_;:_

954, 389
4, 515, 645

Colorado 3,119, 925 Mississippi 5,958, 746 South "iota 1,630, 422
4, 901,1 "? Missouri._.:_: 10, 057, 200 Tennessee..- . 7, 440, 756

Delware - 882, 707 Montana 2. 954, 592 Texas . , .... 14, 460, 000
Florida ...................... 5, 439, 313 Nebraska 2.250,000 Utah 1, 484, 824
Georgia.. ... . 10, 957, 367 Nevada ............ 477, 337 1, 188, 551
Idaho 2, 625, 421 New Ham ........ 1, 572, 000 Virginia - 7,728,902

1o, 29, 469 New 2, 288, 651 Washington 6, 617,112
Indiana_.., 13, 892, 944 New Mexico - 3, 242,122 West Virginia 4, 858, 666

1, 971, 914 New York .. , ...... 30, 000,000 Wisconsin ....... 9, 559, 621
Kansas 6, 720 912 North Carolini..... 5, 479, ,00 . , .... 1, 494, 808

6, 428, 29! North Dakota__._.-_: I, 810, 925
Total... 356, 349, 783Louisiana 12, 864, 506 Ohio.................. .1. 12, 530, 925

2, 892, 639 Oklahoma .. 6, 235, 533
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1956-57

Alabama_ ..... $6, 987, 447 Maryland -- 6, 916, 226 Oregon 6, 428, 803Arizona - 1,225,000 Massachusetts... -.. 7, 756, 477 Pennsylvania... .... , 20,095,701Arkansas - 5, 019, 443 Michigan - 16, 773, 443 Rhode Island - 1, 036 192California - - 25, 714, 473 Minnesota.- - .- 15, 027, 272 South Carolina 0155 ,211,015Colorado 3, 390, 950 Mississippt 6, 034,773 South Dakota ...... ,,,- 1, 940, 749Connecticut , 5, 000, 094 Missouri. ..... .......... 11, 076, 307 Tennessee 7, 834, 449Delaware. --. , 994, 556 Montana 3,131,195 14, 546, 372Florida 5, 570.108 Nebraska 2, 500, 000 Utah 1, 514, 250Goergia.. .... 11, 005, 000 Nevada 556, 233 1,168, 551Idaho - 2, 685, 709 New Hampshire 1,664,793 Virginia 8, 380, 315Illinois . -- 17, 000, 000 New Jersey. 10, 252, 435 Washington 6, 996, 560Indiana ............. 14, 000, 000 New Mexico 3,433,144 West Virgin 5, 206, 96710, 493, 900 New York 33, 500, 000 Wisconsin - 10, 177,173Kansas- .:.. -::..: 6,643, 487 North Ca rolina 5, 601, 768 Wyoming----. - 1, 603, 000Kentucky.- 7, 052.978 Noith Dakota 1, 994, 252
.......... 362, 751, 976

.. .... 15, 032, 473 Ohio - 15,555 201
Maine .. 3, 069,169 Oklahoma_ - - - 6, 643, 095

1957-58

Alabama $8,327,766 Maryland 7, 658, 815 Oregon ................ 6, 805, 465Arizona 2,155, 040 Massachusetts 8, 431, 637 Pennsylvania ..... 24, 078, 549Arkansas 5, 352, 419 Michigan... __ 17,778, 460
...

Rhode Island 1, 049, 538California 28, 726, 503 Minnesota. 16, 193, 969 South Carolina 5, 823, 570Colorado 3, 715, 854 Mississippi ............. 6, 458, 431 South Dakota ..... ..... 1, 922, 429Connecticut.., 6,074,751 12,706, 340 Tennessee....:::..: 8, 322, 143Delaware ... ......... 1,138, 506 Montana r 3, 572, 415 Texas. .... 15, 847, 464Florida.. -: ...... ....... 6, 650, 783 2 700, 000 Utah ........ .............. 1, 729,729.... .. 12, 520, 774 Nevada , 645, 831 Vermont.............,, 1, 385, 344Idaho 2, 796, 707 New Hampshire 1, 796, 010 VirgIMZ. 7, 718, 338Illinois - 18, 181, 418 New Jeisey 11, 602, 045 7,616, 461Indiana 15, 866, 073 New Mexico ....... 3,929, 711 West Vi roma . , ..... 5, 462,169Iowa 11, 205, 947 New York 36 074, 188 Wisconsin. 11, 285, 883Kansas . - 7,105, 775 North Carolina. - 6, 221 754 Wyoming 1, 691, 252Kentucky. ............. 7, 475, 339 North Dakota 2, 420, 254 Alaska .... - 916,643Louisiana 15,633, 281 17, 811, 321
Total (48 Stites)._ _ 419, 539, 863

33, 055, 259 Oklahoma ....... - 6, 815, 043

1952-53

None.

1953-54

None.

1954-55

Alabama $6,964,607 Maryland ....... 5, 560, 069 Oregon. ....... .. 5, 525, 614Arizona ............. , 1, 609, 923 Massachusetts 6, 067, 976 Pennsylvania -. -.. .. 17, 800, 356Arkansas .., , - - , 4, 637,650 Michigan 13,753, 209 Rhode Island__ 776,446California......,... 20, 953, 456 Minnesota. 12, 557, 410 South Carolina 4, 313, 586Colorado ............... 2, 915, 855 Mississippi 5, 551, 854 South Dakota .. ... 1, 395, 206Connecticut....,... 4, 471, 826
. _

Missouri 9, 629, 462 . 6, 960, 572Delaware ... ........... . 807, 209 Montana........ 2, 861, 896 16,960, 000Floride.,.-, .. .. .,.,_ .. 4,990,984 1,945, 460 Utah ... ...... 1, 390, 023Georgia : - - 10,195, 656 Nevada 375,167 Vermont.- ,,,,, 1, 075, 566
2, 562, 687 New Hampshire 1, 459, 000 Virginia...._. -.:.._.. - 7, 244, 662Illinois. _ ,.,...,,... 15,993, 245 New Jersey..,. ... . 7, 583, 975 Washington..,.... 5, 969, 370Indiana . 12, 023, 039 New Mexico -- 3, 043, 075 West Virginia 4, 566, 540Iowa 8,922,837 New .0 25, 492,963 Wisconsin 9,143, 675Kansas._ .,...,, .. 5, 767, 436 North Carolina 5, 457, 941 Wyoming .... ........ 1,412,516Kentucky ............ 6, "01, 399 North Dakota 1, 637, 564louisiana.....,...,.. 11,707, 163 . 12, 216, 542 - 329, 035, 047Maine - 2, 755, 207 Oklahoma . ... 6, 256, 946
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Year

4(a) 4(c) 4(d) 5(a) 5(b)

Number of Number of
accidents students Number Number of Percent

(thousands) injured killed buses increase,

1970 : : ::: : 42.0 3, 900 15 285 4.0
1969 -------------------------------- :-:,.., --- 39.0 3,900 75 275 5.5
1968 ------- ... _ . ------ ..._ .. ....... 37.0 3,600 75 260 3.8

33.0 3,200 60 250 11.0
34.0 3.800 50 225 2.2
32.0 3.700 50 220 10.0

1964 -- : ::::: . . : ::- : : (/) 10 .7 3,700 50 200 4.2
1963.- _,-.,,:. :-- ------------------- ---- 10.0 3,500 41 192 2 7

.. . ...

9.0 2,100 65 187 .,,, ., ...... _

Source' National Safety Council Accident Facts.

SCHOOL AND OTHER BUSES REGISTERED IN THE UNITED STATES

Number
registered

Calendar year:

1965 --: ----- -- -- -- - , - == : :
221,367
229, 315
237, 714
247, 835
262, 204
273, 973
288, 750

"Other-buses include those owned by chi 'lies, Boy Scout troops, industrial plants, sightseeing companies, bands,
etc. Some of these are used to transport schoi. hildren. It is estimated that the "other" buses do not exceed 10 percent
of the total shown each year.

1967-68

Alabama . - , -------- .
Alaska .....,._
Arizona_ .....,,.....
Arkansas. . <._
California . --- --- .
Colorado -

5,515
286

1, 358
3.559

10,604
2,923

Maine
Maryland --------------
Massachusetts
Mich igan..
Minnesota -,,.,.,
Mississippi --

----

1, 469
3, 896
5, 498
9, 048
6,083
S. 3U7

Oregon
PenAsylvania
Rhode Island . .-
South Carolina..,_
South Dakota... ,..
Tennessee , .. : ..... ,

2, 615
12, 619

513
5, 495
1,294
4, 740

Connecticut ..,,-__. 2, 730 Missouri 6, 793 Texas ... . ,...., ,- 7.864
Delaware. .... _ 75! Montana 1, 240 Utah 907,,
Florida. .,-.... --------- 4, 033 Nebraska 2, 11 6 ._Vermont ... ,_,.. 879

Georgia ..... 5, 203 Nevada . 612 Virginia...:.::. _, 6, 368

Hawaii_ New Hampshire 1,012 Washington. 3, 828
I daho...... ....._ 1,399 New Jersey 7, 145 West Virginia ...... . , 2,296
Illinois. .....,...__ 8,914 New Mexico 1, 627 V sonsm............. 6, 677

Indiana -

Iowa - r....
6,864

376
New York
North Carolina

.....
-

16, 738
9, 232

Wyoming_ ,_, .. ..... .- __.
Kansas . .: 6, 086 North Dakota 1, 854 Total - 230, 578

Kentucky ,,. ,, -- -- 5, 099 Oluo ... .......... 12, 842
Louisiana ,. ,,. 5, 921 Oklahoma.. ....... 3, 511
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1968-69

Alabama 5,416 Louisiana _ 6,133 Oklahoma . - , 3,518
Alaah . 324 aine . - 1, 497 Oregon. - r. 2,888
Arizona ....... ........ 1, 464 Maryland - - 4, 235 Pennsylvania - 12, 899Arkansas..,, , 3, 610 Massachusetts 5,400 Rhode Island - 763
Cable, nta.... ....... 11,495 Michigan ... --.. : 10, 125 South Carolina 5, 584
Colorado 3,085 Minnesota .... .......... 6,363 South Dakota..._:_-_. 1, 153Connecticut. . , Mississippi... . 5, 364 Tennessee.. .. 4,847
Delaware
Distric of Columbia

846
90

Missouri ....... ,...,. 6, 834
1,125

......... -
Utah ... ......

7,
888080

Florida. 4,161 Nebraska ... ....... 2,180 Vermont 908
Georgia ..... 5,294 Nevada - 1,641 Virginia . 6,599
Hawaii - 333 New Hampshire. 1, 040 Wastington .... . 3,353
Idaho 1,406 New Jersey , - 8 171, West Virginia 2,314
I Ilinois .....
I ndiana ...... .......

9, 335
7,003

New Mexico____ -_
New York . ... -.. ,

1. 683
18,659

Wi consul .... .....
Wyoming.

7,007

6,483 North Carolina 9,275
Total 238, 102Kansas ... , ..... 5,758 North Dakota ..... .. 1.854

Kentucky 5,116 Ohio. 14,286

1969-70

Alabama ..... . 5,073 Louisiana 6, 237 Oklahoma 3,563Alaska .. :; 357 Mane-- . I, 576 Oregon - 2,949
Arizona .... ...
A rkansas..,

1, 439
3,627

Maryland .... .
Massachusetts

4,507
5,400

Pennsylvania ,
Rhode Island

13, 471
8 1

California ...... 11,495 Michigan.... _ 9,011 South Cai 5, 6034
Colorado_ ...... 3, 180 6 660, South Dakota 1,243
Connecticut 2, 611 Mississippi ... - 5, 199 Tennessee ...... 4, 902
Delaware- ____ -- 984 Missouri .......... .. 7, 277 7,900
District of Columbia ICI Montana 1,136 Utah 1,032
Flordia - 4, 508 Nab - 2, 309 Vermont.. .. ..... 906
Georgia ........ 5,386 Nevada ....... ... 695 6, 825

Idaho .
lllmoi ,

371
1, 457
9, 129

New Hampshire.. ,
New Jersey... ..
New Mexico .. ... .

1, 070
8,800
1.733

Washington-- «West VI remia....-__
Stems.,

4, 160
2, 339
7, 092

Indiana ................ 7, 003 New York ...... ... _ . 19,165 Wyoming. 850
Iowa - 6, 629 North Carolina ... 9.447

Total 239,973Kansas ..:. 5, 517 North Dakota.. :... I, 971
Kentucky..:. 5,199 10.047

1964-65

None.

1965-66

Alabama .... -----, .: 5.304 Maine ....... 1, 418 Oregon ... .......... 2,954
Alaska ...;2,,..: 225 Maryland 3, 428 P nnsylvama 11, 477
Arizona .
Arkansas., --. .., ..

1,213
3,602

Massachusetts ... ,
Michigan ..... - 4,333

7.950
I rode Island..
Si uth Carolina. .. - , 5, 34 73

65

California_ _ ,... .... 9, 596 Minnesota. ..... 6.139 South Dakota ...... 1,067
Colorado_ ..... ...... 2. 873 Mississippi - - 5.248 Tennessee 4,556
Connecticut__:_, -_ :. 2. 074 Missouri 6. 191 Texas ........ 7, 939
Delaware. : , :_ : : 666 Montana - . 1,041 Utah 767Florida... ,:., 3, 849 Nebraska. : 1.901, Vermont ..... 748Georgia .:.., 5,102 Nevada.... 525 Virginia ....... ... 5,945
Hawaii .. , ...... . ... 272 New Ham pshire... 947 Washington. 3,585Idaho - , :, 1,330 New lersey...,.-,_ 6. 080 West Virginia._ . 2,187Illinois .. . , 8.014 New Mexico. ,.,. 1. 516 Wisconsin ..... x. 6, 583
Indiana ........... ., 6,709 Nsw.Yerk - -- - 14, 728 Wyoming. 782
Iowa ... ... __. 6,094 North Carolina...... 9.108
Kansas..-, .... ... 3, 570 North Dakota 1.710 Total - 210,692

4, 830 9, 542
Louisiana..........,. 5,530 Oklahoma... 3,606



SCHOOL AND OTHER BUSES REGISTERED IN THE UNITED STATES-Continued

1966-67

Alabama ..... _.,,,_.

Arizona .
Arkansas_ . _ ....
California. _. ..... _

5,394
272

1, 316
3,591

10,013

Maine
Maryland - -

Massachusetts ,
... ..

Minnesota-

1, 417
3,681
4, 628
8, 158
7,634

Oregon .. . .
Pennsylvania
Rhode Island
South Carolina ,
South Dakota

3.053

11.465465
5.463
1,2'2,.,..

Colorado 2,838 _ .... 5, 336 Tennessee., ........ 4,6,18
Connecticut 2, 236 Missouri ...... ... 6, 553 Texas ....... ... 7, 855Delaware_ .. .. , 701 Montana - 1, 064 Utah 807Florida ........ ,. , 3,896 Hebraska....., .... 2, 048 Vermont 773
Georgia. , , , ... 5,158 Nevada 577 Virginia 6.157Hawaii ........ . ,.. 419 New Hampshire 979 Washington. ,, . , .. 3, 611
Idaho 1,368 Hew Jersey 6, 419 West Virginia .... , _ 2.230I Ilinois.., ,... , .... 8,284 New Mexico .... ._. 1, 550 Wisconsin 6, 615Indiana ..... ... ..... 6,446 New York ....... .. 15,796 Wyoming 856
Iowa 6,297 North Carolina 9, 170
Kansas -: - , , 5,451 North Dakota 1, 846 221,722Kentucky ... , - _ 4,945 Ohm ---- -- 11, 446
Lou 'sans .... .. ... 5,721 Oklahoma._ .......... _ 3, 511

1961-62

Alabama .. .. 4,941 Maine .... ....... 1,501 Oregon .. . 2, 631
Alaska -Arizona :
Arkansas..-.--...-.

175
1,150
3, 363

Maryland
Massachusetts
Michigan .........

2, 827
3,581
6, 422

Pennsylvania ...
Rhode Island
South Carolina,

9, 231
5,176

90
California ... ........ 7,592 Minnesota . :. , 5, 923 South Dakota_ _ 773
Colorado ; 2, 592 Mississippi .. 5,111 Tennessee 4, 248Connecticut , ... ......
Delaware ...... . , ,

1, 622
527

Missouri
Montana

5, 518
952

Texas, , ...
73

8,785

Florida. , 3,483 Nebraska 1, 409 Vermont - 761
Georgia , s s 5,013 Nevada 553 Virginia - 5,045Hawaii. ..,,,--..... 143 New Hampshire Washington._ ,. 3, 483I daho. ,,_ ,,, 1,279 New Jersey. _ . ... 4,64 West 4irginia 2 009,Illinois_ ...,...., 7,312 New Mexico ....... 1, 350 Wisconsin ..... 6, 508Indiana...:_:.- :. :.;-_ 6,796 New York 12,108 Wyoming_ ,..... 810Iowa ... , ... , ...... 5,573 North Carolina. 8, 571
Kansas _ , - . 3,458 North Oakota 3, 058 Total .... 191, 169Kentucky ....... ...., 4,412 4)hio .. 8, 908
Louisiana - 4,907 Oklahoma 3, 320

1962-63

Alabama 5,088 Maine .. ,, 1,342 Oregon ..... . 2, 555
Alaska
Arizona

188
1,278

Maryland --
Massachusetts

3, 014
3,730

Pennsylvania
Rhode Island 9, 418

Arkansas. , .., 3,088 Michigan__- _,..:..... 6,553 South Carolina .... , _ 5, 260
California
Colorado ..... ... ,

8, 375 Minnesota... . , ... . ._
2,1 $8 Mississippi , , _

5.399
6,134

&rill Dakota ..... 8
4,357

00

Connecticut.,.,...,
Delaware. . ..

1, i il Missouri.._- _-._: - - -.
Montana - ,

5,687
1,005 Utah ,, 68, 102 9

7Florida. , - , - , 3,616 Nebraska.: , s , - , 1,760 Vermont.., 731
Georgia. .......... .,, 5, Oel Nevada. - - - 529 Virginia 5,258
Hawaii . ,,, , , 178 New Hampshire ,1 365 Washington. ,,, _ 3, 252
Idaho . , ,,

.........Illinois ...... ....
Indiana ,

1,297
7,312
6,814

New Jersey ,,,
New Mexico
New York . _ . _ .. ,,..,

5,037
1,355

12,523

West Virginia ....... .
Wisconsin .
Wyomint

2,070

6, 786
Iowa 5,738 North Carolina. .. 3, 727

Total ................. 195, 397Kansas .... , ...... . ,, 3,632 North Dakota - 2,554
K e n t u c k y . . . . ; . , .- - : . 4,412 Ohio...:..; .-... 9, 073Lou isiana. .. ,... 5,021 Oklahoma - - - 3,45.
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1953-64

Alabama____.: - 5, 237 Maine
= 1,366 Oregon .... .. .... 2, 5;5

Alaska - -Arizona ... 198
1,600

Maryland
Massachusetts

3, 176
1,696

Pennsylvania
Rhode Island

5, 892
230

Arkansas - 3,350 Michigan. 6, 716 South Carolina 5,California..., 9,732 Minnesota ... ... ... 6,342 South Dakota 923358
Colorado 3, 003 Mississippi 5,203 Tennessee ............. 9,162
Connecticut._

1607
Missouri .... _. 5, 813 Texas_ _ ___ .. , 3,323.,_

Delaware ........ , Montana 724
Florida. .-.. 3,756 1, 753 Vermont.. ,,. ... 745
Georgia 5, 301 Nevada - 500 Virginia 5,196
Hawaii -
luaho ...

162
1,825

New Hampshire...,,
New Jersey

907
5, 413

Washington_
West Virginia

3, 361
2,111

7,117 New Mexico .... 1,461 Wisconsin ..... ..... - 6, 368
Indiana -_. 6,130 New York 13 - 13, 361 Wyoming . 738, 5, 933 North Carolina . 5,561

3, 613 North Dakota.__...:_ 1, 806 Total - - 200, 125
Kentucky. 1,554 Ohio - - 9,137
Louisiana__ ... .... 5, 210 Oklahoma. 3,657

1958-59

Alabama 4,841 Maryland 2, 402 Pennsylvania 7, 937Alaska ..... ..... , 12 Massachusetts J. 438 Rhode Island 230
Arizona 2 937 Michigan 5,736 South Carolina...,-... 4,913Arkansas . , :. ... 3, 133 Minnesota ._. > = 5, 374 South Dakota 11, 600

7, 546 Mississippi 4,902 Tennessee., 3, 986Colorado ........ , 2,396 Missouri. . 5,016 8. 163Connecticut.. , ..... 1, 404 Montana _ 649 Utah - 633Delaware.- , . , 3 439 1,184 Vermont 741
Florida.:_ ,, 2 889, Nevada ... ....... 378 Virginia 4, 439
Georgia - 4, 502 New Hampshire..:: 3 1 Washington - 3,129Idaho.., ..... . s, , 1,198 New Jersey.., . 4, 143 West Virginia 1,850

7, 500 New Mexico 1, 274 Wisconsin , 6, 391Indiana ........
--

Iowa
6, 555
4, 916

New York
North Carolina .

I 9, 189
It 0 8 Hawaii - :

644
196Kansas .............. - 2, 821 North Dakota ..... . 2, 9610

Total .................. 176, 222Kentucky ........ . 4, 016 8, 331
Louisiana ............ 4, 558 Oklahoma ___:; 3, 322
Maine ... ............ 1, 326 Oregon.... , .. .... 2, 257

1959-60

Alabama . : - , 4, 898 Maine . : 1, 327 Oregon 2, 252Alaska .... ....... . , 164 Maryland_.....:-_. 2, 529 Pennsylvania 8, 969
Arizona 991 Massachusetts 2, 853 Rhode Island ...... 397Arkansas., ,, ... 3,162 Michigan 6,079 South Carolina.... . 5, 015Cahlornia ..... ,,,..-, 7, 413 Minnesota. ,,.. 5,471 South Dakota .... . . 645
Colorado .......... .,, 2, 529 Mississippi .. 1, 964 Tennessee - - 4, 110
Connecticut -- 1,475 Missouri 5, 11 Texas 8,241
Delaware. ,....., .... 484 Montana 874 Utah 643Fonda. ,, - : 3,002 Nebraska..., . 1, 283 Vermont. .. ....... 821
Georgia .. ... . .. 5,011 Nevada 401 Virginia ............ 4, 591Hawaii.. ., ,.,.:..... Ill New Hampshire.. 2, 842 Washington.,.., .... . 3, 216Idaha.,,,,,,,,--,.. 1,190 New Jersey 4,430 West Virginia 2,143Illinois - , 7,274 New Mexico 1, 343 Wisconsin 6, 570Indiana 6,767 New York 3, 745 Wyoming ... ........ 783Iowa 5,188 North Carolina. 8, 292

Total 179,780
_

Kansas .... .... , _ , 2,938 North Dakota 2,644
Kentucky..,_ , , ., 4, 104 Ohio.. - 8,458
Louisiana 4, 668 Oklahoma 3, 373

80 449 72- lit. --
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SCHOOL AND OTHER BUSES REGISTERED IN THE UNITED STATES - Continued

1960-61

Alabama 4, 936 Maine 1, 356 Oregon , - - 2,488
Alaska 185 Maryland.. , 2,695 Pennsylvania.. , , : 8, 884
Arizona 1.072 Massachusetts 3, 099 Rhode Island - 376
Arkansas 3,321 Michigan_ .., 6,236 South Carolina 5, 095
California.::. --, .. . .. . 7,422 Minnesota_ .., .. 5, 831 South Dakota 674
Colorado ..... , ... 2,763 Mississippi ...... ..... . 5,078 Tennessee 4,194
Connecticut.. --, ..... 1,798 Missouri ....... .. ,_ ., 5,292 Texas... , ...

3,605Delaware 501 Montana 904
_,. __

UtahFlorida., ...:, 3, 454 Nebraska .- . .. - _ - -. I, 299
Georgia...- ._:::._- .,
Hawaii., _ ...

5,020
126

Nevada..., ............ .
New Hampshire

531
845

Virginia .... ,:.:-..:. ---,-
Washington -- -

34;7824935245

Idaho. . . .. -i _ I, 235 New Jersey 4.501 West Virginia ...... ...Illinois. ...: ... 7,274 New Mexico . I. 338 Wisconsin , 53662796
Indiana. 6,700

_:
New York 11,174 Wyoming.__,-.;......,

Iowa 5,397 North Carolina ..... . -. _ 8,385
--M85,Kansas - 3.307 North Dakota . -_.:.:" 3,006 Total. :.:: : : : 869

Kentucky .... -.--- - - , 4, 104 Ohio . __ _ _ 8, 775
Louisiana. , .: 4,815 Oklahoma 3,266

1955 -56

Alabama 4, 617 Maryland. 2, 076 Oregon - 2, 105
Arizona 706 Massachusetts._ 2, 411 Pennsylvania 7, 329
Arkansas : 3. 123 Michigan. 5, 521 Rhode Island 303
California 6, 001 Minnesota.. 4, 985 South Carolina...:_: 4, 491
Colorado 2.491 Mississippi 4, 722 South Dakota I, 500Connecticut.. :, .... I, 389 Missouri 4,366 3.658Delaware.. - 366 Montana 786 7, 794
Florida . ..... . .,` 2.532 Nebraska 738 Utah - 584
Georgia . - . 4, 631 Nevada 311 Vermont.... 764
Idaho - : 1,116 New Hampshire. 736 - 3.912Illinois.,... .,, :,, 7, 250 New Jersey 3, 008 Washington - 2, 713
Indiana 6, 343 New Mexico 1,158 West Virginia._ I, 698Iowa 4.915 New York 8,073 Wisconsin.....: . 6, 463Kansas .... . . 2, 330 North Carolina 7, 498 Wyoming- 761
Kentucky 3, 455 North Dakota 1, 855
Louisiana 4, 153 Ohio 7, 537 Total 159, 764
Maine. , . 1,306 Oklahoma - 3,351

1956-57

Alabama 691 Michigan.. , , .... , 5,745 Oklahoma. _ , 3, 299Arizona ...... . .. . 710 Minnesota. 4, 601 Oregon... _ . 2, 220
Arkansas__.._ . , 3,130 Mississippi 2,574 Pennsylvania 7, 561
California .... .. . ..., 6, 336 Michigan... 5,745 Rhode Island...-. 323Colorada , 2, 354 Minnesota . . _ 4,601 South Carolina.. . 4, 679
Connecticut. - 1,463 Mississippi 4, 619 South Dakota..., 1. 80
Delaware. .... . -. .. 397 Missouri., 4,674 Tennessee - 3.780 1Florida. , ,
Georgia.... , .., 2.693

4, 930
Montana
Nebraska -

805
911

Texas
Utah -

7,
573
793

Idaho... -. 1. 150 Nevada.. 363 Vermont. 764Illinois.: i 7. 500 n hire...New Hampshire... 901 . 4.059Indiana.....; . . . 6.345 New,Jersey. 3, 503 Washington . . 2, 891
4,690 New Mexico 1,152 West Virginia I, 744

Kansas . .. . . 4, 458 New York . . .. 7.824 Wisconsin 6, 365Kentucky ...... ... 3,764 North Carolina . 7,701 Wyoming__ . 802Louisiana.., .: 4,334 North Dakota 2,470
164, 953Mai ne. . '.. . I, 309 North Carolina..... -.-. 7, 701 . .

Maryland 2, 296 North Dakota 2, 47 0
Massachusetts 2, 574 Ohio 7, 656
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SCHOCL AND OTHER BUSES REGISTERED IN THE UNITED STATES-Continued

1957-58

Alabama 4, 749 Maryland 2.230 Oregon 2, 270
Arizona 718 Massachusetts . - , 2.671 Pennsylvania 7, 997
Arkansas_ .,,, . _ 3.312 Michigan. . 5.567 Rhode Island ... ...... 349
California - - - 6 703 Minnesota - - - - 5, 281 South Carolina 4, 586
Colorado 2.264 Mississippi .. 5, 793 South Dakota 1, 470
Connecticut., .. 1,629 : Missouri. . ..-_-. 4.641 Tennessee 3, 844
Delaware 423 ; Montana.. - . --_ -23 Texas. .. . _ _ 8, 098
Florida .. ... . ,.. 2,753 ; Nebraska .., ......- S. 1.037 Utah - _ : _ 625
Georgia. ........... - ..- 4,800 , Nevada.... : . 467 768
Idaho..., ; : - 1, 162 ' New Hampshire. - : 835 Virginia 4. 247-
Illinois , - , - 7.520 i New Jersey - _ __ 3.345 Washington.. 2.997
Indiana - , - - 6.351 New Mexico _ - . 1.244 West Virginia 1, 807
Iowa - _ :: 4.916 New York - - _: 8,413 Wisconsin 6, 312
Kansas ....,-....., 2.568 North Carolina 7.90$ Wyoming. -., ..... . 6. 812
Kentucky...,,....,_,
Louisiana. .. .. .. .

3.655 North Dakota ..... . .., .
4.441 Ohio ... - .... .:.,:__

2.833
7,950

Alaska -
_______

146

Maine _. 1, 375 , Oklahoma
I

3,335 Total 170, 683

1952-53

None.

1953-54

None

19S4-5

Alabama.... , ,_ . 4. 481 Maryland.. -, 2, 016 Oregon == 2,087
Arizona 681 Massachi .etts 2.253 Pennsylvania 7, 418
Arkansas . 3.097 Michigan. - . 4, 658 Rhode Island

.
- 240

California .. , , 5, 373 Minnesota. 4, 210 South Carolina 4, 123
Colorado ..... _ ,., 1,931 Mississippi.... - 4, 585 South Dakota 1, 440
Connecticut..- , , 1,424 Missouri_ 4,361 Tennessee 3,563
Delaware 359 Montana , 765 Texas , 8,060
Florida 2, 414 Nebraska .., . 744 516
Georgia .., -.. .-.. . _ . 4.084 Nevada.. , 341 Vermont - - , ., 939
Idaho. . ',.... -, _ . 1, 147 New Hampshire.. 681 VI rginia .... 3. 765
Illinois.. . ... 7, 241 New Jersey 2,684 Washington . . 2, 654
Indiana ..... . ,.., 6,475 New Mexico I, 135 West Virginia 1, 662
Iowa. .. , , 4,011 New York 7, 252 Wisconsin ...... .... 6, 782
Kansas . . . , 3. 070 North Carolina 7.36$ Wyoming.. , .. 752
Kentucky.. .. 3.311 North Dakota 666
Louisiana ,,, , 3.978 Ohio.. 7, 760 154,057
Maine., ,,_ = 1, 244 Oklahoma.. , 3.513

TRAVEL TO SCHOOL,' '969 SURVEY
Mode of tra".4: Number of students

School bus-No charge ...... -
School bus-Charge
Public transportation-No charge
Public transportation-Charge.

, ...

, , ,

..... ....
-

............

.............. .. . -..
; =

........

18,253, 443

352. 667
I, 291, 666

Walk or bicycle.. ..... - ........ . ...... .... 21. 173, 220
Automobile driver . - - . . - - -- 1, 191, 176
Automobile passenger -
Motorcycle : z 28,098
Other means :
Not reported - .... ,

Total

,
, .

-

-
- - ;;, 128,524

50. 522, 387

Persons 5 through 18 years of am
Note: We have no trend data available.
Source: Nationwide Personal Transportation Study.
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Mr. hoax.. For the record, I also wish to state that the Commission
reaffirms its confidence in the accuracy of the data contained in the
Department of Transportation's report to us. We are sat klied that the
estimates which is reflects are based on the best available information
and are not simply the result of idle speculation as has been suggested
elsewhere. Should the Congress desire more detailed statistics on a
district-by-district basis. perhaps action on the legislation now before
this body should be delayed until the funds can be appropriated for
such a study and that study carried out.

Figures supplied by the Department of Transportation show that
the total cost of schoolbusingincluding capital expenditures in
1970-71 to have been $1.5 billion and in 1971-72 it is estimated that
they will be $1.7 billion, an increase of $200 million.

The amount of the annual increase of schoolbusing is attributed by
the Department of Transportation to the following causes:

(1) Population growth, 95 percent.
(2) School centr..lization, about 3 percent.
(3) Safety factors, less than 1 percent.
(4) Desegregation, less than 1 percent.
(5) Other factors, less than 1 percent.
I wish to emphasise that these a,e national aggregates. They do

not reflect the situation in a specific school dist...ict.
Mr. ZELENKO. Mr., Chairman, at this point I think Dr. Horn should

be made a ware of the statement that Secretary Richardson made before
this subcommittee a few weeks ago that the increase in busing 1970-
71 to 1971-72 was apps ximately 300,000 pupils nationwide. How-
ever the Department of Health, Education, and Welfare had no
nationwide figures showing how ninny of those 300,000 pupils, out.
of approximately 19 million students, were actually being transported
for desegregation purposes.

Is the Commission of Ci ail Rights able to identify how much cur-
rent, busing is attributable, to desegregation?

Mr. Hoax. Mr. Zelenko, I was aware of Secretary Richardson's
statements and using the figure of 300,000the best data we have is
(hits we requested earlier this year from Secretary Volpe. This esti-
matenite is their top experts' estimate of the increase in students bused.
They have given most of the increase in students bused as 95 percent
due to population growth. and despite the TV and radio and news
paper coverage on issues of desegnition and trials and traumas that
various districts are going through in America, when you look at it on
a. national aggregate basis, it is a very small proportion in the Depart-
ment of Transportation figures, less than 1 percent is for desegregation.
t9 percent fall into other categories.

In the, Commission, as you know, we are limited in terms of staff
and budget but we are going to have to rely on the Department of
Transportation and Secretary Volpe, and his experts for this data.
We have no reason to doubt that data. It is the best that is available
to us. But as I suggest perhaps the committee, if they really want,
we. will mention later, we have phoned many school districts under
court order which have been mentioned by press releases and we will
refer to those statistics later and give you the best information we
have got.

We would not. point to that as random sampling precisely. We did
the best we could, given the t ime, period.
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The members of this committee know that a national expenditure
of $1.7 billion on busing for all purposes is a relatively small fraction
of the total national expenditure on public elementary and secondary
education which is $45 billion annually. The cost of busing for all
purposes represents about 4 percent of the Nation's precollege public
educational costs. The annual cost increase attributable to more school-
busing for desegregation in 1971 is a very small fraction of the total
national education outlay. This does not constitute a depletion of
educational resources that should warrant special legislative action
by Congress.

It is difficult to imagine greater benefits for our schools, our chil-
dren and our Nation than the spending of a few million additional
dollars in 1972 to continue to bus to desegregate our schools and thus
attempt to provide quality education for some children who would
not have such an education otherwise.

We recognize that in some instances some local school distil( is
may be faced with extraordinary initial cost due to purchasing schoo:-
buses to facilitate desegregation. This initial expenditure can lint
severe strain on limited school funds. In those cases, the Commission
believes the proper remedy is to make Federal funds available to the
district. Past legislation has made Federal funds available for this
purpose, and this seems the, logical answer to the initial burden of
acquiring buses, rather than to halt busing altogether.

TIME AND DISTANCE

The legislation also makes findings that for the purpose of abolish-
ing dual school systemsand eliminating the vestiges n the dual
school systemschool districts have been required to engage in ex-
tensive transportation of students.

This finding misrepresents the amount of pupil transportation actu-
ally required to achieve desegregation.

The Secretary of Health, Education, and Welfare testified before
the Senate Select Committee. on Equal Educational Opportunity in
August 1970 that there has been more busing of students to preserve
segregation than to implement desegregation plans. He supported
his statement with a study done by the Department which renorted
that in 300 counties in the South, only seven were required under
the desegregation plan to increase busing; the remaining 293 districts
would have had the same or less busing. The Department's report
cited Sturgis, Miss. which bused black pupils 93 miles daily to
attend a segregated school. 'Until 3 years ago, black students in an
.Atlanta suburb were bused 75 miles to attend segregated schools.

Indeed, desegregation actually can cause runny children to spend
less time on the bus. This is because children are, no longer bused past
one segregated school to get. to another, and hence the trip is much
shorter.

In Georgia the number of pupils bused has risen gradually from
517.000 in 1967 to 566.000 in 1971. During the same period however.
the number of miles logged by Georgia buses has droppee from 53,-
997.000 to 51.257.000.

Other information from 'HEW also suggests that schoolbusing for
the purposes of desegregation can result in less, not more, pupil trans-
portation. For example, this year, busing to desegregate in Alabama
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has resulted in 1 million fewer miles than the previous year under
segregat ion.

Before the Charlotte-Mecklenburg decision, pupils averaged over
an hour on the bus. When the at.:,(rregation plan was carried out, how-
ever, bus trips were cut substantially. Similarly, the Richmond deci-
sion would call for average bus rides of about 30 minutes, which is
less than the current average in an adjacent district involved in the
decision.

Where pupils are being bused for the first time, trips are rarely long.
The average travel time reported seems to be 20 to 30 minutes. Trips of
an hour or more would be out of the ordinary. A trip of a half hour
or so would not bring the pupil home much later than if he walked
from a neighborhood school.

That such bus trips are not unreasonable was recognized by the Su-
preme Court in its decision approving the busing order in Charlotte -
Mecklenburg. The Court in formulating its test of how much busing
is permissible said :

An objection to transportation of students may have validity when the time
or distance of travel is so great as to either risk the health of the children or sig-
nificantly impinge on the educational process.

Moreover, the Lambda study, "Sehool Desegregation With Minimum
Busing." commissioned by the Department of Health. Education, and
Welfare, and recently released, concludes that with a small amount
of addLional busing we can achieve practically complete desegrega-
tion This conclusion suggests that the threat of "massive schoolbus-
ing" is overrated.

To be sure,, some districts have experienced sharp increases in bus-
ing. But. the national pattern is not such as to warrant congressional
action of the kind represented by H.R. 13916.

IMPINGEMENT ON TTIE EDUCATIONAL PROCESS

The bill finds that "increases in student transportation have caused
hardship to the children thereby affected." and "have impinged on the
educational process in which they are involved."

The nationwide extent of schoolbusing with 43.5 percent of the pub-
lic school enrollment, being bused to school, should demonstrate that
educators do not feel that transportation of students causes hardships
to children or impinges on the educational process. Busing at this level
is primarily the result of demands by parents that their children be
transported to school at public expense.

That a great deal of busing can be toleratedand by deliberate
choice of the parentswas illustrated by statistics on public and pri-
vate schoolbusing published 1970 by South Today. The South Today
article surveyed pupils at 10 segregated private schools and found that
the number of pupils bused averaged 62 percent. and that the distance
averaged 17.7 miles each way. By contrast, public schools in the eight
States in which these private schools are located were busing less than
half the enrollment, an average of 10.1 miles each way. Thus more
of the private school students were being bused, and they were travel-
ing an average of 7.6 miles each way farther than pupils at the public
schools.
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To grasp the importance of the schoolbus to _American education,
one needs only to imagine the national outcry that would result if all
bus service for all purposes suddenly were withdrawn. Only when
busing is used for desegregation purposes is there bitter complaint.

ACADEMIC ACHIEVEMENT

There are those who when they say education suffers as a result of
busing, mean that education suffers as a result of school desegregation.
There is no evidence that academic achievement suffers as a result of
desegregation.

On the contrary, study after study has found that minority chil-
dren often increase their achievement in integrated classrooms while
majority children generally perform as well, and in some instances,
better. Integration through busing has had clearly beneficial effects
on achievement in such diverse school districts as those in Louisville,
New York City, New Rochelle, Buffalo, Rochester, Syracuse, River-
side, Berkeley, Evanstrm, Denver, and Hartford.

Mr. Chairman, I ask that a short list of supportive studies for that
statement be inserted in the hearing record at this point.

Chairman CELLER. That will be accepted.
document referred to follows :)

Stallings, F. H., A study of the effects of intee., i..on on the scholastic achieve-
ment in the Louisville public schools. The o,.rnal of Negro Education, 2S, 439-
534, 1959. Wrightstone, J.W., Forlano, G.. Fr inkel, E., Lewis, B., Turner, R. and
Bolger, P. Evaluation of the Higher Ho: .zons Progi un: for Underprivileged
Child en. Bureau of Educational Ise r.s. Boa& of Education of the City of
New York, 19o4. Walman. T.G. Learning effects of integration in Ne-Rochelle.
Integrated Education, December, 1964January 11'45, 2, 30-31. Sullivan, N.V.
The Berkeley Unifies :3e1..)ol District. Harvard Educational Review 1968. 38,
148-155. Jacquith, D.H. School Integration in Syracuse, New York. National
Conference on Equal Educational Opportunity in America's Cities, U.S. Com-
minioner on Civil Rights. U.S. Govern nent Printing Office, 1967. Maliam, T.
The busing of stude .ts for equal opporturdttes. Journal of Negro Education,
1968, 37, 201-300. Integration in Evanston, 1967-71: A Longitudinal Evaluation.
A summary of the Major Findillbs; Sendder, Bonnie Todd and Jurs, Stephen G.,
"Do Bused Negro Children Affect Achievement of Non-Negro Children." Inte-
grated Edueat:onf Race and Schools. March, April 1971. Rock, W.C., Goldberg,
H.R., Knapp, T., and Lang, J.E. An Interim Report on a Fifteen Point Plan to
Reduce Racial Isolation and Provide ?,,ality Integrated. Rochester, New York :
ltoelmster Public School, 1968. Bank R. and DiPasquale. M.E. A Study of the
Edged' >nal 2ffectiveness of Integration: Buffalo, New York, Buffalo Public
Schools, 1960. Quality Compensatory Education and Quality Integrated Educa-
tion: A report of a three -ear longitudinal study in the City School District of.
Rochester, N.Y. 196770, h ,chester Public Schools. 1971.

Mr. McCr,ollY. Mr. Chairman, may I make an inquiry at this point?
I think the Coleman report and o,her studies have demonstrated
and I think this is the real basis for the emotional interest in this sub-
jectthat where you bus students from a suburban area where the
schools Provide a gc )d education into the inner city where schools
are info. ior, there, is a reduction in achievement on the part of these
children. If you bus children from the inner city to the suburban
school, there is a substantial increase in achievement; the decrease in
achievement in the reverse situation is not as great but there is some
reducti

Is not that correct? Are you aware of that?
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Mr, Bronx. Congressman .Cloiy, let me say, No. 1, I am not famil-
iar with that, particular findi-!g of Dr. Coleman. I am aware and you
are certainly correct that there is great concern about the busing from
the suburbs into inferior inner city schools.

Mr. Mc Cror. I think that is our big problem. I do not think that
the resistance to busing for racial purposes is as great in situations
where black inner city students are bused into white suburban schools
as there is when white suburban children are sent. into a black ghetto
to be integrated into an overwhelmingly black school.

Mr. Hoax. My understanding, however, is that in those cities where
they have had cross busing such as in Richmond, Va. and I think
Vice Mayor Marsh testified to that recently, that the fact is that it, is
a transitory phenomenon because all of a sudden when some of the
white children from the suburbs do get bused to inferior schools, there
is a substantial change in the amount, of money, funds, facilities, qual-
ity of teacher and every other thing that makes for a successful .school
froing in the direction of these inner city schools.

I know you would agree with me because you and I have talked
about it, that it is tragic that there he any inferior schools in Am.ri( a,
in an inner city, suburbs or rural America.

Our problem is not only to direct sufficien` funds at the National and
State level, and vou are well aware of the recent cases in California
f,nd Michigan that would improve the ability of one district to have
qualit-', schools in relation to another and simply not be dependent
upon the tax lase of that district, but I think it is a national crisis,
not simply for the black children and brown children but for poor
white children that are trapped in inner cities as industry and offices
have fled to the suburbs, taking the tax base with them, that has en-
abled the central city to support those school systems.

The Commission has had hearings in the last 3 years in St. Louis,
Baltimore, and Washington, D.C. on suburban access and 1: ,using
desegregation and everywhere you look, when you examine the tax
figures. this is the problem that confronts the American central city.

Mr., MoCLoar, Would it be your general observation then that any
academic disadvantage to the suburban child who is being bused into
the inner city is a temporary disadvantage which would be rapidly
overcome?

Mr. HORN, I think, as T said, I am not fa .ailiar with that statement
of Mr. Coleman's so, until I see it, I would not want to agree with it
at this point. I would like to see his data. But my argument would be
that even if there was a disadvantage, it is temporary and that I think
it maybe shows ns something that, if the white leadership in the
suburbs and in the inner city have some of their children in those
schools, thole schools are not going to' e inferior too long and maybe
what is needed in these cities, my children happen to go to integrated
public schools, one iurior high; my daughter went to a school which
was two-thirds black and T know your children have gone into inte-
grated schools- -the high school she goes to in Long Beach is 50 per-
cent. minority.

T have seen no decline in achievement. f do not doubt that the. tran-
sition problem is difficult. I think it is more one of attitude, and change.
Teenagers, as you and I know, are difficult at that area anywhere,
whether they are all black or all white, and the hubbub that parents
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make of this puts pressure on children and if we would let children
solve some of these, problems, it would be over faster.

Mr. 'Warn iy. It is more of a parental adjustment.
Mr. HORN. It certainly is.
Mr. MCCLORY. Thank you.
Mr. Hoax. -Moreover. the evidence suggests that students in inte-

grated schools are more likely to finish elementary and high school and
to attend and finish college. A lower dropout rate appears to accom-
pany school integration.

So. far from damaging or "impinging" on the educational process,
busing clearly has permitted many school districts to offer all their
children demonstrable, positive gains, both academic and attitudinal.

COURTS HAVE NOT GONE TOO FAR

The Congress is asked to find in H.R. 13916 that school districts
have been required to transport students "often in excess of that neces-
sary to accomplish desegregation'' and that districts "will be requi-ed
to implement desegregation plans that impose a greater obligation than
required by the 14th amendment."

The only evidence, offered to date in support of these findings is a
press release from the Depart,Lient of Justice, which purports to list
157 school districts which could be affected by the proposer, legislation
out of the Nation's total of 18,000 school districts.

The Justice Department press release includes a list supplied by
HEW of 20 school districts which are described as districts where de-
segregation plans have resulted in "racial balance." The press release
then states that section 202 of Lhe President's proposed Equal Educa-
tional Oportunities Act of 1972H.R. 13915would attempt to legis-
late that the failure of a school district to achieve a racial balance in
1h( tudent population of each of its schools would not constitute a
denial of the equal protection of the laws. The juxtaposition of the
HEW list with this provision of the President's proposed legislation
is clearly intended to imply that the 20 districts on the list represent
examples of the courts imposing racial balance plans on unwilling
school districts.

We examined these districts closely. This is what we discovered.
Mr. Chairman, the impression conveyed by the press release that

these school districts represent ones in which the Federal courts have
arbitrarily imposed racial balance plans is grossly misleading. In
many instances the district desegregation plan was adopted volun-
tarily without any litigation at all. In many districts litigation was
involved in desegregating the schools, usually, however. the districts
themselves proposed the plan which was adopted 1,37 the court.

In addition. the examples on the list often do not re:nesent, desegre-
gation plans which have resulted in racial balance. And, even in those
cases where racial balance has in fact resulted, most of these instances
are due either to the voluntary decision of the school board or to the
various physical, geographic, and demographic characteristics of the
school district, which have naturally lent themselves to he achieve-
ment of racial balance when boundaries or routings were developed
on a nondiscriminatory basis. We found that many of Ciese school
districts had desegregattd their schools b- operating only one high
school, one junior high, and only two or th O elementary schools.
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Since there are only 20 school districts noted by the Department
of Justice press release. I think it would be well worth the time to
consider each one briefly.

There are three Alabama districts listed : Auburn City, Bullock
County, and Lanett City. Arthur n City is located in Lee County and
has a student population of only some 5,000 to 6.000 students, 20 to 25
percent of whom are biriek. The Auburn City School District was a
defendant to a statewide desegregation suit brought by the Depart-
ment. of Justice and adopted a plan which, according to HEW records,

iended the dual school system in 1970. Admittedly the desegregation of
the Auburn schools iias resnited in racial balance. Each school has a
student population which is 20 to 25 percent black. But this has not
been the result of the wild decree of a rabid Federal judge.

Mr. Chairman. Auburn has racially balanced schools because there
is a single high school serving all students in grade 10 to 12, a single
junior high serving grades 7 to 9. a single sixth grade school, a single
fourth and fifth grade school, and only three elementary schools for
first through third-grade children.

Bullock County. the next Alabama district on the list, is a rural
school district which. because of the growth of private segregated
academies now has a public school population of only some 3,000 stu-
dents, 80 to 90 percent of whom are black. In this district also racial
balance results from the simple fact that, there is only one high school,
two junior high schools, and four elementary schools. Racial balance,
of course, also results from the fact that 80 to 90 percent of the students
are of the same race.

Transportation of students is not an issue in Bullock County since
in this rural area the great majority of students have always been
bused.

The third Alabama district listed in the Justice Department press
rrlease is Lanett. City. Lanett has roughly 3.000 students. About 30
percent of these students are black. and about 30 percent of the students
in each of the district's schools are black. But here onee.aga in racial bal-
ance results because Lanett now has only one elementary school for
grades 1 to 5. one school for all the district's sixth graders, one junior
high for seventh- and eighth-grade students, and one senior high
school. Lanett provided no transportation for its students before
desegregation and it provides none now.

In Florida the Justice Department lists only Tampa. This is more
accurately the Hillsborough County school district which includes
both Tampa and the surrounding county. 'The district has a school
population of 101,298 stud:nts of whom 19.5 percent are black. Full
desegregation of the schools was accomplished in 1971 when the Fed-
eral district conrt after the Swann decision ordered the school district
to come up with ivn effective desegregation plan. The school board pro-
posed, under the court order, a plan which was accepted by the court
which made use of clustering and rezoning. This school board proposed
plan achieved racial balance in the the schools which necessitated some
MerefISO in student transportation.

In Georgia the press release lists six school districts as ones where
desegregation plans have resulted in racial balance; Augusta, Chat-
tooga County, Clarke County, Floyd County, Muscogee County and
Savannah. In August: , or Richmond County. there is net even a court-
ordered plan in Sect for all schools. A three-stage plan for the de-
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se!rregation of the city's (1-mentary schools has had the first two stages
put into effect this wintet. The third stage, however, will not go into
effect until the beginning of the next school year. A desegregation
plan for the secondary schools has, as of now, not even been presented
to the Court for its consideration.

In Chattooga County. HMV's own records list the school district
as having completely eliminated the dual school system and fully
complied the 1944 Civil Rights Act prior to 1968. In fact, the dis-
trict has been voluntarily desegregated since 196. Approximately 12
percent of the district's 4,000 students are black. There is racial balance
in grades 9-12 because there is only one high schOol. In some of the
district's six other schools there is not, racial balanceone school for
!ri ales 1 S is predominantly white and another serving the same
grades has itbout 26 percent black students.

Clarke COunty, whu,h includes Athens, Ga., does have a desegrega-
tion plan which results in racial balance. It has this plan because the
school board wanted it. Clarke County was not sued in Federal court
to desegregate its schools. It voluntarily adopted a plan for racial
balance because the school board w..nted to desegregate once and for
all, and because it believed that it was only fair to equally distribute
the slight inconveniences of additional student transportation among
all residents of the county.

In fact, the on1). litigation in this school district was a suit brought
by wi.'te parents seeking to halt the school board plan. This suit
eventually resulted in the Supreme Court's decision in McDaniel v.
Bapeexi, a companion case to Swann. By placing the Clarke Conrtv,
School District on this list and releasing it to the press in the cov,:s:.,
in which it was placed, the Justice Department has undercut theef forts
of a forward looking and responsible school board.

The Department of Health, Education and Welfare has considered
Floyd County, Ga.. totally desegregated since 1967 when the county
submitted a satisfactory voluntary plan. The school district has some
10.300 students, of whom about 6 rsrcent are black. Each of the
district's 16 schools dra .%s its students from geographical attendan,p,
zones. This desegregation plan has not resulted in racial balance. One.
school has no black children. The proportion of black students on the
district's other schools ranges from about 2 percent to about 14 percent.

The Muscogee County School District includes the city of Columbus,
ia. The desegregation plan in this district was the result of a court

order in a private suit brought by black parents. The plan, at least on
paper, does achieve racial balance through a system of dual zones and
busing of those students who live outside of the zones. The school
board, itself, drew up this plan, hom ever, and proposed racial balance
as its response to the court's order that it come up with an effective
desegregation plan.

In Savannah, the school board itself sour:ht to have the city's de-
segregation plan modified following the A.S'Inanr, decision. The private
ph,intiffs in the ease argued that the plan :,,could achieve a 60-40 ratio
in each school. Although the school board plan comes, close to this ratio
in many cases, the plan in no sense ^ould be said to result in racial
balance. For example, there is at least one school which still has an
entirely black student body.
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In Louisiana, the Department of Justice press release listed the
Jefferson Parish School District. This district has a total enrollment of
04.203, of which 2i percent is black. Jefferson Parish is operating
under a court ordered desegregation plan. Approximate racial balance
has been to a large extent achieved under the plan within ranges per-
mitted by the court for each side of.'he Mississippi River. This has
been accomplished by merely adjustiiiir contiguous geographical at-
tendance zones. The parish has always &used a majority of its students.
The court order has only required additional busing for about 3.000
black students who formerly attended all black schools in isolated
black neighborhoods.

In Michigan the Justice Department lists the Pontiac School Dis-
trict. Pontiac has some 23,000 students of whom 37 percent are black.
The school system operates 27 elementary schools, six junior high
schools, and two high schools. It. is incorrect. to list Pontiac as a
school district where a desegregation plan has resulted in a racial
balance. Pontiac's elementary and junior high schools have been de-
segregated by a court. order which clusters schools and has resulted in
the transportation of some, 6.000 more students than the previous
year. Under the terms of the court order, however, the percentage of
black students in these schools may vary from between 20 and 40 per-
cent of the schools total enrollment.. Sforeover. th., districts senior
high schools are not covered by the court order since they were volun-
tarily desegregated a year before the order was issued.

The Justice Department press release lists three school districts in
North Carolina : Charlotte-Mecklenburg: Salisbury City: and Win-
ston-Salem. Charlotte-Mecklenburg is, of course, the school district
involved in the decision. It is strange indeed that the justice
Department should place this district on its list of desegregation plans
which have resulted in racial balance. Chief Justice Burger specifically
stated for the court in Swann that,:

If we were to read the holding of the district court to require, as a matter
of substantive constitutional rights, any particular degree of racial balance or
mixing, that approach would be disapproved and we would be obliged to reverse.

The Supreme Court also specifically stated that, racial balance had
not, in fact been achieved. "'he Court, not the Department of Justice,
is correct.. For example, in the District's elementary schools student
bodies range from 9 percent to 38 percent black.

The Salisbury City School District. HEW reports, was voluntai ily
desegregated under an HEW plan. The school district has 3,800 stu-
dents, of whom about 34 percent are black, Salisbury operates only
seven schools: one special education center, four elementary schools
for gfades 1 through 6; one junior high for grades 7 throug'i 0 and
one high school for grades 10-12. The four elementary schools are
racially balanced under the school district's vole plan.

Winston-Salem is the final North Carolina school district on the
Justice Department's list.. The Winston-Salem schools base been
desegregated as the result of a private suit begun in 1968. Following
the. &mann decision the district court ordered that the desegregation
plan be updated to conform with that decision. Racial balance has
not, resulted. howevqr. The percentage of black students in the district's
schools ranges from a high of 41 percent black to a low of 18.6 percent
black.



1595

In South Carolina the Justice Department press release listed five
school districts:- Allendale County ; Florence. No. 2; Greenville, Green-
wood No. 50; and Newberry County. In the Allendale County School
District currently has an enrollment of 2,508. Of this total 80 percent
of the students are black. The county has one high school, two junior
high schools, and four elementary schools. Since 1970 the Allendale
schools have been desegregated by court order. The suit which resulted
in that court order was brought by the Department of .Justice. itself,
under title IV of the 1964 Civil Rights Act. Students have always been
bused from their homes in outlying areas to consolidated schools. In
the past, however, they were bused past each other to segregated
schools.

HEW records show that the Florence County School District No. 2
was also desegregated by a suit brought by the Department of Justice
under title I c. Ouce again a poor, rural district with a very small
number of students has been placed on the Department's list. Florence
No. 2 has a total of only 1,750 students, of whom 51 percent are white
and 49 percent are black. The district has one high school, one middle
school, and two elementary schools.

In Greenville. S.C., the schools were desegregated by court order in
a suit brought by private, plaintiffs. Twenty-one percent of the dis-
trict's 56.500 students are black. The district* has always had substan-
tial busing. The Greenville School District tries to maintain racial
balance in its schools. Racial balance has not been achieved in all
schools, however. Two elementary schools have student bodies which
are 35 percent black and one rural mountainous area of the county has
predominantly white schools.

Green wood'School District 50 desegregated its schools by voluntarily
working out its own desegregation plan. The district has been con-
sidered fully desegregated b(HEW since 1970. Greenwood No. 50 has
some 10.000 students who attend 17 different schools. Thirty-seven per-
cent of all the district's students are black. The Greenwood desegrega-
tion plan has not resulted in racial balance. Two of the rlistrict's nine
elementary schools have a 50-percent black enrollment. In the remain-
ing 15 schools blacks make up between 31 and 47 percent of each
school's total student body.

The Newberry County School District was fully desegregated by
1970 as a result a private suit. Forty-six percent of the district's
6,574 students are black. Newberry County does not have racial balance
in its schools. The district operates 17 schools in which the percentage
of black students ranges between a low of 29.7 percent to a high of
64.2 percent.

I have discussed each of the school districts on the list of the Depart-
ment of Justice of purported "districts where desegregation plans have
resulted in racial balance" inch; idually and at some length. The conclu-
sion is unavoidable that many of these dist icts are not racially bal-
anced and that the appropriate Federal court has never ordered them
to be so.

Of the 20 districts listed by Department, of Justice as having
desegregation plans, only 11 had racial balance in school enrollment.
Of the 11 districts actually having plans which resulted in some form
of racial balance which we would define, as maintenance of racial
proportion in the enrollment of each school which varies only slight1.1
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from racial proportion in the district, total enrollment, six of those
11 plans resulted in racial balance because geographically, physically
or demographically they limited themselves to racial balance when
routings were. developed on nondiscriminatory bases.

I mentioned the fact when you only haw, one high school you obvi-
ously cret racial balance in the district. In summary only 20 of the
districts listed as having desegregation plans have had to increase
busing in order to implement the plan. The Commis Sion on Civil Rights
believes that six districts nationwide out of 18,001) school districts is
not a sufficiently compelling number as to require the Congress to
enact Student Transportation Moratorium Act of 1972 and so-called
Equal Educational Opportunity Act of 1972.

T think the conclusion is unavoidable that many of these districts
were not racially baltmed and appropriate Federal court has never
ordered them to be so.

Mr. Chairman, this subcommittee and the Congress are being asked
to consider the Student Transportation Moratorium Act of 1972 be-
cause the administration has also submitted H.R. 13915 which seeks
to establish permanent standards concerning school desegregation. It
is relevant for this subcommittee to examine what it is that Congress
is being asked to consider that. requires you to take such drastic and
extreme action as to declare a moratorium on the enforcement of con-
stitutional rights.

H.R. 13915, the so-called Equal Educational Opoprtunities Act
of 1972 attempts to limit the constitutional standard by which the
illegality of school segregation ought to be judged. It does this by
recognizing only an obligation to eliminate segregation compelled 1)3.
State law or achieved purposely by school authorities. It excuses
sc000l segregation resulting from other forms of State aaion which
have segregated persons on the basis of race. color or national origin
segregation which courts previously ;gaol declared violates the equal
protection clause of the 14th amendment.

The racial coaracter of neighborhoods has not been accidental. The
evidence shows substantial Federal. State, and local government in-
volvement in residential segregation. Thus. school attendance zones
based solely on one's residence in a particular neighborhood are often
in fact discriminatory and are not neutral device., for complying with
the requirements of the 14th amendment. This proposition was suc-
cinctly stated by the fourth circuit in Brewer v. School Board of

". ssignment of pupils to neighbor!uood schools is a sound concept.
but it cannot be approved if residence in a neighborhood is denied to
Negro pupils sole l, on the ground of color." 397 F. 2d 37, 92 4th
Circuit 1968.

Neighborhoods may well be a convenient basis for. pupil assign-
ment to schools but they are just. that and no more. They are not
of such supremacy as to override fundamental constitutional rights.
As Chief Justice, Bm ger noted in the Swann v. Charlotte-M erklenbwrg
opinion, "Desegregation plans cannot he limited to the walkin school.-

By placing undue reliance on neighborhood vsignment, plans, the
proposed legislation seriously prevents courts from developing school
pairing plans, grade clustering. and similar rearrangements which
Avon ld achieve desegregation without substantial busing.
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By limiting explicitly what may be done so remedy denials of equal
protection of the laws in education, the proposed legislation would
whittle away the scope of protection presently afforded by the 14th
amendment. II.R. 13915 expressly limits

Increased pupil transportation necessary to accomplish
desegregat ion ;

Desegregation plans which ignore school district boundary
lines;

Desegregation plans which call for pupil assignment on a basis
other than assignment to a neighborhood school ; and

The affirmative obligation to remedy racial isolation in our
sclioois.

The legislation that Congress is being asked to consider during the
moratorium period proposed in H.R. 13916 is of such dubious con-
stitutional validity and so unwise a matter of public policy as to
warrant your rejection of H.R. 13916. It hardly makes commonsense
to enact legislation stopping all progress in school desegregation in
order to consider another measure which does not do credit to the
better instincts then and long-run interests of our people.

CONCLUSION

Mr. Chairman, I wish to recapitulate briefly. H.R. 13916 purports
to be based on findings of fact which allegedly demonstrate the neces-
sity for congressional actionaction which would override the pro-
tection of constitutional rights. There are seven statements of findings
made in H.11 1:3916. Essentially the findings state that school districts
have been required to engage in excessive student transportation to
desegregate and that this is costly, time consuming, and harmful to
children and the educational process. There is no evidence to support
these findinf.rs as facts. On the contrary, there is a great deal of evi-
dence which not only disputes these purported findings of facts, but
discredits them as well. Nor is there any evidence based on an analysis
of school desegregation cases, which suggests that any school district
has been required to sustain "a greater obligation than required by
the 14th amendment.-

Congress should legislate on the basis of real, not purported facts.
The U.S. Commission 'm Civil Rights believes that it would be a seri-
ous mistake for Congress to incorporate in the Nation's body of law
legislation based on such erroneous "findings."

H.R. 13916 and its supplementary measure, H.R. 13915, have been
criticized by virtually every civil rights organization as well as by
leading groups of educators such as the National Education Associa-
tion because of the damage it does to the desegregation and the edu-
cational process everywhere. These .bills and their questionable con-
stitutional validity have also been criticized by the vast majority of
legal scholars who have commented on their merits.

The legislation. if enacted, would erode the present level of deseg-
regat i(d, we have achieved in the United Stases.

The disestablishment of the dual school system in the South would
be slowed because of strict limitations on remedy with an eventual
slideback to separate, but in reality. unequal, segregated schooling a
very real possibility. Racial segregation in Northern and Western

SO-449-72pt. 3-21



States Iould continue to be unremedied, regardless of whether de jure
segregation has been found by court, simply because the restrictions
on busing and the preservation of the neighborhood school would
make desegregation virtually impossible.

Those provisions of the legislation which cut back on constitutional
rights or which are doubtful exercises of the constitutional authority
of Congress to legislate would force an unfortunate confrontation
with the Federal judiciary.

This situation we believe benefits no one.
The Commission believes that it would be a serious mistake for

Congress to enact legislation which accepts the inevitability of school
segregation. with its demonstrated denial of equal educational
opportunity.

flie passage of this legislation and any of the other measures which
deal in any way or another with the subject of school desegregation,
busing and student assignment policies will represent the :Irst retro-
gressive legislative action in the field of civil rights by the Conffress
in this generation. From reconstruction until 1957 no general action
was taken by the Congress to require the implementation of the 14th
amendment. Only in 1957, during the Eisenhower-Nixon administra-
tion just 15 short, years ago, did the Congress decide to move toward
enacting measures to grant full, first-class citizenship to all the citizens
of the Nation regardless of their race, color, religion, or national
origin.

This Commission along with the millions of Americans who have
for the past decade and a half aprlauded the various civil rights acts
overwhelmingly approved by a majority of both parties ;n Congress
now have just. cause to feu: that if this and other similar legislation is
passed, it will portend a new and fat. Sul future for our Nation. If
this legislation is successful in getting through this Congress, there is
no reason to believe that attack will rot shortly come along on the laws
now applied to remedy discrimination in employment, housing, public
accommodations, and indeed any other field in whic!i discrimination
and segregation had in the past been widely practiced.

None of us should react precipitously to repeal the progressive di-
rection in which the Congress and this committee, the chairman in
particular, the courts and each President has been moving for over
three decades. '1 .:ere ha.% e been many times dining this perio' Avhen
strident voices were raised against the implementation of the decisions
of the courts and the laws of the Nation in the field of civil right
A few have always stood in the doorways of schools, restaurants, and
places of employment and public accommodation to defy those
decisions and laws. Presidents and Congress did not then succumb to
transitory emotions nor did they turn their faces away from their
duty to make this Nation a whole Lation--- -a nation hopefully where no
man or woman would have cause to claim that he or she was being
treated differently.

I appear before you today on behalf of the U.S. Commission on
Civil Rights to urge that the record of the Congress since 1957 not
be blighted by initiating a movement toward dismantling the prog-
re,ss of our generation, but rather to demonstrate; to the Nation that
the .,ongres.s is committed to strengthening the movement toward full
and unquestioned equality for every citizena movement supported
by the Constitution which you and I .lave sworn to uphold.
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Thank you, Mr. Chairman.
Chairman CELLER. I find that a very thoughtful and fine statement.
Mr. Hoax: Thank you.
Chairman CELLER. I hope there are not too many questions. We have

sonic other witnesses and we want to conclude this morning.
Thank you very much, and your colleagues.
Mr. McCummen. Mr. Chairman, I have no questions but I do want

to make this continent. It is of record that I am one of the cosponsors
of ILR. 13916. My comment is in the nature of a plea of confession
and avoidance. Since you are the able person you are, I am sure that
you understand why I acted as I did.

I thirk that your statement is one of the best that this connnittee
has had on this troublesome problem.

Mr. Hoax. Thank yon, Congressman McCulloch.
I knew, when your name went on it, that it was merely for putting

it on to get a hearing and I knew what your commitmeir was because
you have been a real leader in the Nation on this subject.

Mr. McCuniv. Could I continent on the quality of the statement.
that .ve have heard?

It has been very reasonable and constructive. The only question I
would ask is this. I judge from your statement that you are urging this
committee to do nothing, that there is no legislation that we could
develop which would promote the general welfare and help resolve
the difficult problems that we have.

Mr. Hoax. That is correct, Congressman McClory. I believe :lie
courts have very cautiously and with great precision bee.' attempting.
since 1954 Brown decision to work their path through the effects and
practur, of segregation since 1954. They have evolved over this period
a ser.es of formulas and trying to use commonsense looking at local
conditions. I do not believe, and the Commissior does not believethat you can legislate some national stard,,rds lik e French civil
code u here you try to anticipate everything that in.ght happen.

I think the courts who are charged with listening to evidence, find-
ing facts, trying to be abov' th3 transitory emotions of the moment,
are the proper body as was clewly made evident in the Brown decision
and testimony of Attorney General Brow ;ell, and as you know as
lawyers, this :s what the Court seeks to do, to look at a. situation and
try to h Ad that, situation against the mandate of the Constitution and
to do anything at this time when there is a clear pronouncement. ever
two decades almost by the Federal courts fromdistrict to the Supreme
Court of the United*States. would do a disservice to the Constitution.
I might add in terms of the transportation of students, the test of how
much busing is permissible is essetteally one of reasonableness and I
know you are familiar with it because we have discussed it and that
the objection to transportation of students may have validity when
time or distance of travel is so great as to ether risk the health of
the children or significantly impinge on edtwational process.

Mr. McCuarr. I think you arc reading hi part from Chief Justice
Burger's opinion in the Swann case, which I think is a reasonableguideline.

Mr. HORN. The Supreme Court of the United States has never held
to fulfill the mandate, of the Constitution, you must have racial bal-
ance proportionately in every school but the cotirts tightly look at pop-
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ulation statistics, boundary lines and other factors in making their
deci&an as to what type of a good-faith effort has either a de jure or
de facto and this is increasingly a very muddy area as you read the
Court decision, has been made to overcome and to route out by branch,
as the historic decision says, the vestiges and evils of segregation in
this country.

Mr. Mcf.lonY. I have been critical in times past of the clearing-
Louse publications. But I Al ant, to compliment you on the high quality
of this clearinghouse publication entitled "Understanding School
Desegregation.''

Mr. HORN. Thank you very much.
Mr. Mt Kw+ I want to follow up on the questions of my distinguished

colleague from Illinois, Mr., McClory. Dr. Horn I find your statement
very persuasive in terms of pointing out that the real problem has been
grossly exaggerated both by the Department of Justice and others But
there is an unreasonable fear that my distinguished colleague referred
to before, which is that large numbers of children are going to be bused
from quality suburban schools to LOW quality inner-city schools.

It is unreasonable. It is not an existing threat of any kind. Is that
an area where perhaps we might be able to quiet such fears?

Mr. HORN. There is no question "about it, Congressman Mikva, that
the key to overcoming inferior schools in this country is sufficient
Federal support to upgrade those schools and, as you know, if you look
at inner city, Chicago or Washington, D.C., or New York, you have
school buildings that are in some ease a century old. You have complete
dilapidation of facilities.

Where once it was a quiet little neighborhood, it now consists of
high-rise apartments. You have overcrowding and everything else.
There is a need not only for physical plant but we as educators have
a responsibility to turn out a better quality of product as a teacher who
can cope with stud^ilts of diverse background and culture in bilingual
education and every other way.

I !link the various efforts the Congress has made in the legislation
before you is commendable. If this massive, infusion was made to try
and overcome the type of inferior schools we are familiar with.

Mr. Mutv.x. Let nie try out something very specifie, on yon. Suppose
we had a proposal that provided that before any busing order world
he effectuated, the receiving school had to be spending at least as much
per capita as the sending school. Would that be entitled to
consideration ?

Mr. Hoax. It woula be an approach provided there was some fund
they could immediately draw because the cow titutional mandate
is clear that whether the money is there or not, the Constitution says
thin( hall not be segregated schook. There shall not be black schools
and white schools. There shall be simply schools. That is a mandate
of Hr "onstitution and the Supreme Court of the United States.
Whethe,- the money is there or not, does not meet the test of the
Constitution. But certainly if you had a formula that when a school
district either voluntari'y desegregated or HEW sought a particular
court der or the Court imposed such an order. that Federal funds
would 1 e available to equalize the difference be .veen the area that has
the tax base and industry and offices and corporations and the 'nigh
income middle class, upper middle class, versus the lenter city that is
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increasingly a desolate place in which to live and work, if there were
some funded that could be drawn on automatically, and would not
delay the enforcement of the Constitution, then that is fine.

That would be a very constructive piece of legislation.
Mr. Minv.t. Thank you.
Mr. PoLK. Mr. Chairman ?
Chairman CELLER. Yes.
Mr. Pout. Dr. nom, I would like to clarify one point concerning

your summarized statement of your findings regarding. the 20 school
districts listed by the Department of .Justice. I noted that there were
only 11 that actually had racial balance in school enrollment. The sum-
mary statestl%lt of those 11, six plans resulted in racial balance because
of certain geographic and physical characteristics. Then the summary
concludes that there are only six districts with desegregation plans
which have resulted in some form of racial balance that have had to
increase busing. I was wondering if those six districts with racial
balance plans were prodded by litigation or not,

Mr. Hoax. I am going to have to ask the staff on that because they
made telephone calls. I am informed by Mr. Fleming that four involved
litigation and two did not.

Mr. Pont. Thank you.
Chairman CELLE% Thank you very much, Dr. Horn.
Mr. HORN. Thank you.
In conclusion, may I say, Mr. Chairman, this month of May we have

two historic anniversaries. One is the Brown I decision on May 17,
1954. The other is P7essy vs. Ferguson, May 18, 1896. I suspect this
would be a crucial month we might look back to in tht year 2000 to
decide which anniversary we are honoring. We appreciate what the
committee has done.

Chairman CELLER. Thank you. Our next witness is Mrs. Irene Mc-
Cabe. President, National Action Group, Pontiac, Mich. Mrs. McCabe.

STATEMENT OF MRS. IRENE MCCABE, PRESIDENT, NATIONAL
ACTION GROUP, PONTIAC, MICH.

Mrs. McCAnn. Good morning, Mr, Chairman and gentlemen. My
name is Irene McCabe and I am the president of the National Action
Group based in Pontiac, Mich. Before I begin my prepared remarks,
I would like to make one comment on the previous testimony heard.
If the statistics given from my city of Pontiac. Mich. are indicative
of those given for the entire, testimony, I think we have 27 pages of
testimony that should be completely clic:eked out before considered
accountable.

Mr. MncvA. Mrs. McCabe, could I stop you them, regarding, in your
opinion which statistics are inaccurate?

Mrs. McCArin. For example. in our city of Pontiac the busing orders
were to bus 8,700 students, not 6,000.

Mr. M1KVA. I want to get to that point. If you will stop a moment.
On pages 18 of Dr. Horn's statement
Mrs. McCAnn. That is to begin with. Before the busing order we had

29 percent of our student body comprised of black students. Now, we
have 37.5 percent because of the white flight.
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We were under a K,deral court order and we do have a racial bal-
ance. The very fact that there is a 20-degree leeway simply accounts for
the fact that we have the white flight. Consequently, your racial ratio
is in a continual state of change but within another year or so will
not be. the racial ratio will change to the point where balance from the
Court order will have t( be 30 to 50 nercent black. There are several
other discrepancies in here that another gentleman from Alexandria
found to be true in his city also.

Mr. MiKvA. I am a little puzzled ; 37 percent of the students are
black. Are you saying that is an increase from the previous year?

Mrs. McCAmi. Correct and it is because of the court ordered busing.
Mr. Mum. Is Dr. Horn's statement, inaccurate?
Mrs. McC uo,.. His statement of 6.000 students being bused is incor-

rect and inaccurate. It is 8,700.
Mr. MINYA. 6.000 more were transported than the previous year.

Is that inaccurate?
Mrs. MCC' BE. 8,700 more than the previous year.
Mr. MilivA. What is the total being bused ?
Mrs. MCCABE. I do not know.
There is not that large a number, having been bused previously,

another incorrect statement wasI do not have Dr. Horn's testimony.
but something to the effect that it was not a racial balance. This is
untrue, it. was a racial balance.

Mr. MIKVA. Mr. Hoffman is bringing Dr. Horn's statement over
to you.

Mr. MCCLORY. Mr. Chairman, is the witness the lady who came by
foot. all the way from Pontiac?

Mrs. MCCABE. Yes, and I am still limping. I was tempted not to
appear before the committee but I am glad that I did, and I hope
that I will be able to respomi to questions because I can tell you things
of fact, not of statistics or not of studies.

There can be a study found for whatever position which substan-
tiates your point of view. I want to address you as a mother and as a
victim of a busing order and they are not unreal fears and unreal things
that are taking place.

I come from a city which is presently under a federally-court-
ordered busing program to achieve racial balance in the public schools.
I come from a State. Michigan, which has been found guilty of "de
jure" segregation and is facing a possible tri-county court-ordered
busing plan involving up to 400.000 children at an estimated annual
cost of $42 million a year.

I come to you as a spokesman for a group of homeowners. taxpeyers.
pc-ents, grandparents and just, plain bewildered citizens to ask that
yua do something to help us.

Let me hasten to add when I say "us" I mean all of the eitizens of
the State of Michigan and especially Pontiac and the tri-county area
of Wayne. Oakland and Macomb.

When I say "help us," I mean give assistance, to Nich and every
citizen of these, counties regardless of his race, color or creed. Help
its avoid the destruction and loss of our public school system of eu-
cation. Help us preserve our cherishes'. right to be involved in our
children's education. Help its maintain local influence and local con-
trol of our schools which have always been the strength of our public
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school system of education in this country. Help us avoid further
polarization among our citizenry over the issue of busing. And yet,
most of all, hell) us truly provide equal educational opportunities for
all children, of 'WI races and of all ethnic backgrounds.

It might surprise some of you to know that although I am opposed
to court-ordered busing. I am equally, if not more so, opposed to
denying any child an equal chance at an education. If I honestly
thought the court-ordered busing had anything to do with improving
the educational opportunities of those being bused, I would not be
sitting here today. If I, for one minute thought that there was any
proof that busing assisted the educational opportunities of the children
ba..k in Pontiac I would not be so vociferous in my opposition back
in Pontiac through our NAG activities. Furthermore, if I thought
that court-ordered busing improved the degree or caliber of integra-
tion as it exists in my city or in the tri-county area, again I would
not be sitting here today, protesting busing.

The terms "integration" and "desegregation- are confusingly inter-
changed. Integration is not the mixing of students for 6 hours a day
under ill-conceived court-ordered busing plans. Integration by bus-
ing is a hypocritical, temporary, condescending form of artificial
favoring for a few. hours and then the "cargo" is taken back to its re-
spective environment and dumped.

True integration is so much more than that. It is a working rela-
tionship between the people involved. It is a society in which we live
and work togetherchoosing to be with one another.

I firmly believe, there can be no such thing as instant, integration.
Where true integration exists it is because of love and understanding
among, fellow men, not, because of force. You cannot adjudicate an
attitude.

It takes acceptance on the part. of the people involved. It is a volun
tarn concept and one that cannot be forced upon any person. A friend
of mine wrote in a recent busing statement "Those who would use
force to achieve integration are similar to those who would use rape
to begin a love relationship." It is common experience to all of us
that we react negatively whenever we are forced to do something.

Let me also remind you that any "instant solution" to a social prob-
lem has always been regretted. I cite the Prohibition Act as an in-
stant solution but we find from history it was neither instant nor a
solution.

Desegregation, as the court orders give life to that phrase is con-
cerned with the mere mixing of people of different, races. For in-
stance, in Pontiac we were ordered to mix no less than 20 percent,
nor more than 40 percent of the black students with the remaining
percentage of white -Audents in every school and we had "instant.
desegregation." The fact that there are incidents of violence in the
schools, the fact that there is nonassociation on the playgrounds, the
fact, that classes themselves are educationally cigregated for teaching
purposes must indicate to you how shallow an approach these de-
segregation orders are.

Gentlemen, having been involved in this busing for well over .1 year
now. I do confess one thing to you. I still do not know what the busing
orders are trying to accomplish.
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If they are trying to accomplish in Pontiac a better educational
opportunity for the children, let me briefly point out the existence of
recent authority to the contrary. I am FAire that you are all aware of
Frederick Mosteller and Daniel Moynihan's new study on equality of
educational opportunity. Among other things tnis study confirms the
findings that the achievement of blaek students placed in an integrated
setting improves only slightly. The study further points out the im-
portance of the socioeconomic gap which, unfortunately, is totally
ignored by a busing program.

Christopher F. Jencks, one of the contributors to Mosteller-Moyni-
han publication concluded that "the most promising alternative would
be to alter the way in which parents deal with the minor children at
home."

To me that, means one thing and that means teach discipline. Give
discipline at home so they know how to function in a setting of disci-
pline in school and can learn in an environment of discipline and order.

If the lower socio-economic child starts school already behind his
white suburban counterpart, no amount of busing will close the black-
white achievement gap.

Cannot the millions and millions of dollars squandered on the fuel
and buses be more intelligently invested in proven educational pro -
0-rams? Cannot the millions be better spent on programs which tend to
improve the socioeconomic conditions when the students must start
their early school days?

In an article that I clipped from the Washington Post written
by Lawrence Feinberg, the writer commented :

In their analysis Moynihan and Hosteller wrote that because of the impact
of social class on education, government programs that improve the jobs and
incomes of the lower class blacks m ty. in the end. do n are to raise thA levels
of their educational achievement than spending more on schools and integration.

There will be others who will say that even if a good argument can
be raised that busing is not truly an educational tool, it is still a useful
tool to desegregate. To those who choose to look at busing as strictly
a desegregation tool I can cite Pontiac statistics. and I am aware that
every other school district that is faced with court ordered busing has
experienced the same phenomenons. When the Federal court ordered
busing of Pontiac students, the black enrollment went from 29 percent
to 37.5 percent; 2,500 white, students, from a school population of
23,000 fled from the Federal court order. They fled either to private
systems or beyond the reach of the court order.

Instead of the desired integration in Pontiac schools we now have
a greater segregation. According to the president of the school board
who testified here in Washington before the Mondale committee. by
1974 Pontiac will be a predominantly black system because of the con-
tinuation of the white, flight" phenomenon. Must then the Federal
court expand its order to cover all adjacent suburban schools; must it
take in a ,;ricounty area similar to what is being proposed in Detroit
or Richmond, Va.; must it go beyond that into a six-county area; must
the Federal courts take over the control of the, private schools; or must
the Federal courts go to such unbelievable extremes never thought pos-
sible such as freezing hone sales to 1;.k in an unwilling population ?
Where will it all stop? Once these schools are delicately balanced by
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race, will we then begin to reintegrate by ethnic percentages? Re lig ens
percentages?

Gentlemen of this committee, you have heard many witnesses more
eloquent than I conic before this committe and plead. their case frc,.n
one side and then the other. On the one side I know there is legitimate
complaint being raised from those forced to attend allegedly lower
quality schools.

I acid "allegedly" because I do not think there are lower quality
schools. There are only lower quality teachers who are not able to
motivate children. They should be made accountable for lower aca-
demic achievement.

They cry out for educational reform and educational opportunity.
I sympathize with themI truly do. On the other hand, thcze are
the hundreds and thousands of good people who think as I do that,
while there may be legitimate complaints that have brought about
many of the lawsuits now pending in this country, the remedy being
applied in response to those complaints is not the answer. It is not
only the answer but it may be so counterproductive that it causes
more severe damage in the long run.

We in NAG are so convinced that busing is not the answer, that
we are planningg, right now an ambitious program to find a better
remedy. Our able lawyer and adviser, L. Brooks Patterson, has
just this week resigned from NAG to develop this project. We call
it QEFAKquality education for all kinds. Mr. Brooks Patterson,
who originated the idea of QEFAK has sent me a draft of the pro-
posal. The program that NAG will attempt to sponsor is this: To
set up a blue ribbon committee of educators, parents, citizen group
representatives, and so on, to establish quality education for all kids.
QEFAK. It is proposed to be a nonprofit corporation, structured to
oppose busing yet dedicated tc the development of quality education
in our tricounty area. It will be funded by donations, with $1 million
as our goalwith the QEFAK. Committee, not NAGcontrolling
the funds. NAG will be instrumental in raising the money for this
worthy projectand let it never be said again that we of NAG or of
the antibusing forces in this country are not legitimately concerned
about quality education for all children.

But gentlemen, let me return in closing to why I am here today.
I rant. to add my voice to those who have testified before me that a
constitutional amendment is necessary to stop this forced busing for
racial balances.

Chairman CELLED.. I take it that you are in favor of the consti-
tut ,onal amendment now before the committee.

Mrs. MCCABE. Yes. I would like to clarify this further by adding
as I do in my testimony that I know there are many bills before this
committee, many amendments that we would hope you would take
the hest of all, pull them together and give us a constitutional amend-
ment to prohibit forced busing.

The Federal courts have taken the bit and you, the Congress, must
now rein them in.

I have been in this fight better than a year now and never did I
realize when I reacted to the court order and entered the arena that
the fighting would be so dirty. I have been accused of playing on the
fears of those involved in the antibusing movement while my very
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detractors wallow in the worst sort of scare tactics by crying from
this very witness table that the civil rights movement will be turned
back beyond Brown v. Board of Education should you consider a
constitutional amendment.

I have been accused of being a racist and a bigot, when my only
sin was to draw the line and demand that my civil rights be eroded
no further. Such false and malicious accusactions by the other sidl
only redoubles my efforts and those efforts of the people involved
with me. I watched in horror a Pontiac father, Carl Merchant, face
trial back home on a charge of child neglect rather than obey a Fed-
eral court order he knew to be unjust.

There are many good people on my side in this fight motivated by
many good and noble reasons. They cannot just be ignored as being
temporarily aroused, they cannot be frightened from the battlefield
by falsely raising the trite banner charging "racism," and they will
not be deprived of a precious right where their children are con-
;;erned just because they, unfortunately, make up the silent majority
of this countyboth black and white.

Eventually to come before this committee is the xislation pro-
posed by the President of the United States. I sincerely feel that such
legislation was drafted in response to the hue and cry of good citizens
across this country for relief from what has to be an ill-conceived
program of mass busing.

You will have the opportunity to examine in great detail the merits
of the President's proposed legislation and I certainly hope that you
give it your most prompt and serious consideration. But in addition
to the President's legislation you have before you many constitutional
amendments to prohibit the forced busing of schoolchildren for any
reason. You have thq authority to report out of this committee legis-
lation and/or more importantly a constitutional amendment. I strong-
ly suggest at this time the reporting of a constitutional amendment
in answer to the pleas of those who feel as I do that busing could well
ruin the public system of education as we know it today and could
very well tear this country apart as no other domestic issue has ever
threatened to do.

Thank you for your attention given to me this morning. I welcome
your questions at this time.

Chairman CELLER. I want to say that this committee desires to hear
all shades of ooinion on this subject and you have made considerable
sacrifice in coming here and we are aware of what you have done. I
think great credit is due to you for your coming here and cou-
rageously expressing your views.

Mrs. McCabe, of course, we have testimony somewhat contrary to
your own testimony with regard to Pontaic.

For example, the U.S. Commission on Civil Rights ha3 reported
to the committee on desegregation in Pontiac and additionally we have
heard testimony from the president of the Pontiac PTA Council and a
number of students from the Pontiac public .schools including Central
High School, Jefferson Junior High School, Lincoln Junior High and
Eastern Junior High, all of Pontiac. The stnients' conclusions were as
follows:

:1. That integration is providing more equal educational oppor-
tunity
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2. That integration is succeeding in creating a better understanding
among Pontiac students.

3. That the majority of students, teachers, and administers are work-
ing for the success of quality-integrated education.

Their conclusion was "Integration is working and we do not want
to go back to the old way."

Do you care to comment on that, Mrs. McCabe?
Mrs. McCABE. Yes; I would like very much to make a few comments.

Unfortunately, you are not hearing from the people, Mr. Chairman,
whom we should be hearing from.

hearing
students, this trip was paid

for by a special interest group for the handful of probusing students
that existed to come here and testify before you.

If only I could have afforded to have brought the other 21,000
students in the school district who would tell you exactly what I
tell you.

I would not have brought up again the incidents of violence but
they are so great and are increasing at such a rapid rate they have
now while I was walking the month of April had to dose down in
one junior high the cafeteria completely and this past week they
had to close down the second cafeteria in another junior high because
of what is happening in the school.

Academically, I received letters and phone calls from youngsters
if it is youngsters that you are going to listen to, I prefer to think
that you and I as adults should make these decisions but if it were
youngsters that you wanted to hear from, you could, Mr. Chairman,
hear from 21,000 students who ...mid tell you, "I fear to go to school.
I am learning nothing. I am wasting my time. Why must I go, mother?
Mrs. McCabe, will you tell my mom I should not have to go to school
when all I do is hide all day long?"

This is what is going on. PTA represents no one. The PTA is
nonexistent in Pontiac now. How can there be a PTA because there
is no parent involvement when a parent may have youngsters in six
different schools? They do not exist.

So who she spoke for I could not begin to guess. As far as teachers
are concerned, unfortunately, PTA represents not the teachers, not
the rank and file. They nee the ones that stopped me in a supermarket
and dentist office yesterdaywherever I might be: "Keep up the good
work, Mrs. McCabe."

It is 99 percent of those who are members who oppose what their
leadership has come here and testified to you. And yet because they
fear for their jobs they will not come and testify.

Because principals fear for their .jobs. they will not come and
testify. Because students fear for their safety, they cannot come and
testify. I have no fear because I see an injustice and I will fight until
I can no longer fight to see it rectified.

Chairman CELLEX. Any questions?
Mr. HurrontE. Mrs. McCabe, in your testimony you refer to the

trial of Carl Merchant. Chid neglect by reason of what?
Mrs. McCABE. His youngster not at, ending school, being withheld

from school because the youngster was supposed to have been bused.
As far as distance is concerned, I do not know if that was his

deciding factor but bused away from the neighborhood school.
Mr. HuNGATE. Was that a State court or Federal court proceeding?
Mrs. MCCABE. That was State court.
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Mr. HUN GATE. TLe busing order is a Federal court order?
Mrs. MCCABE. Y: s.
Mr. HIINGATE. Do you think we would alleviate the problem if

we did Away with all busing?
Mrs. MCCABE. I am not even suggesting doing away with all busing

although there should be something to this effect because here again
I have figures that are contrary to those given by testimony prior
to mine and I do not know if you heard it but aemrding to statistics
in our State, this is from the wcretary of state office, the accidents
related to school busing are rising, at such an alarming rate that
some drastic measures should be tai' I am not suggesting that we
do away with busing, busing of students who live beyond the mile
or mile and a half from their nearest neighborhood school.

I tun not suggesting that we stop busing the handicapped. I am sug-
gesting that we stop needless, useless busing to achieve artificial racial
balance which is a negative factor on education.

It is a negative factor integration. It is a negative factor on
lace relations and negative factor on financial situations.

That is the busing I would like to stop.
Mr. HtrimerE. Then the criteria which you use in determining

whether or not busing the distance from the school, would you have
any other criteria 'is :Co when we should bus?

Mrs. MCCABE. Only when absolutely necessary and to achieve
racial balance is certainly not a necessity.

Mr. Huxa,...rx. Thank you.
Chairman CELLER. Mr. McClory.
Mr. MCCL0RY. Mr. Chairman, I want to make this observation.

Undoubtedly, the situation in Pontiac and other parts of Michigan
must be extremely critical ; otherwise we would ..iot have this great,
popular involvement that we appear to have. Also I have been struck
by the fact that some of our well-known civil rights liberals have
indicated support for a constitutional amendment to prohibit busing
for racial purposes. This has surprised me. Their action must be
impelled by this situation.

There is no pending litigation, is there, now in Pontiac?
Mrs. MCCABE. Pontiac is busing.
Mr. McCwnY. I know that. But is there litigation still pending?
Mrs. McCnnE. The Supreme Court refused to hear our case last

November but what is pending is tricounty area, Judge Roth in
Detroit, Wayne, Oakland, and McComb Counties, that will be a
minimum of 400,000 students with maximum busing of a million
minimum, $42 million annually.

Mr. McCuanY. That case could go to the Supreme Court,. too.
Mrs. MCCABE. We have no idea what will get to the Supreme

Court.
Mr. McCipaY. Thank you very much.
Chairman CELLER. Thank you very much.
Mr. Polk?
Mr. POLIL Mrs. McCabe, what is your position regarding integra-

tion within a radius of a mile and a half? I assume that wider State
law if a child is assigned to a school that is within a distance of a mile
and a half, there is no busing involved.

What is your position regarding integration in that context?
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Mrs. McC.ter.. I live in an integrated city I took, because Iam going
to somehow maintain my freedom of choice as a human being and
citizen, two of my youngsters out of the public school and we could ill
afford it and put them into a parochial integrated school. But I did it.
out of choice. If the neighborhood is integrated naturally, and this is
a natural integrated situation and they are all in walking distance of
the neighborhood schoolfine. I have no problem with integrationor
I would have left Pontiac a long tinge ago. I have no problems with
integration.

Mr. Poix. Suppose. we find an area that is shaped like a circle and
all the people on one side of the diameter are white and all on the
other are black. Should we build a school on the line so that all might
walk to it ? Would you favor integration in that context?

Mrs. MCCABE. If this school were structured there because of a neces-
sity, because it was a populated area. I would say that you are compro-
mising your principle if you are buildinga school in a given area that
is not a well-populated area and that would not be in close proximity
and safety for the youngsters to walk to school. Where there are inte-
grated neighborhoods, integrated naturally, not by freezing home
sales or integrating neighborhoods by legislation. T have no objeetion.
no problems with integration, sir, but if you are saying let us no longer
build schools where they are needed but let us build them for some
other reason, I think here again we are off on the wrong track.

Mr. POLK. Let us suppose the school is needed and we have a situa-
tion where one -half of the pie-shaped area is black and one-half is
white. Would you fa rot. integration in that context?

Mrs. MCCABE. Yes.
Mr. Ponx. It is only when integration would require travel distances

e,(*renter than a mile and a half that you would spy no ?
Mrs. MCCABE. It is only when the youngster has to go beyond his

nearest school. This is no different than in 1954 when the Supreme
Court said in essence, I know what they said in reality, the little col-
ored girl should not go beyond her neighborhood school just because
of her race.

Now. why should any fdiild go beyond his neighborhood school be-
cause of his race? We were askingto be color blind and all ofa sudden
we are asked to look at color.

Let the child go to the neighborhood school regardless of the color.
Mr. POLK. I understand your point of view. I am trying to deter-

mine whether your commitment to integration is limited to a radius
of a mile and a half and whether beyond such a di:itance your com-
mitment ends.

Mrs. McCAm. No, because there, are youngsters both black and
white that are bused to their neighborhood schoolboth black and
white and they are bused to an integrated school because they live
beyond the mile and a half. This is fine. One youngster went to junior
high that way. There were both black and white youngsters being
bused to go to their nearest school which was beyond the mile and a
half but at least they attended the nearest neighborhood school.

Mr. PoLK. When the children were bused to the nearest school, an
inteizrated school. were there any racial outbreaks or fights?

Mrs. MCCABE. No.
Mr. Ponn. It is only when children were bused some distance that

there were racial outbreaks?
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Mrs. Mc CABE. It was only because of the denial of their freedoms.
This is a constitutional question. It is a constitutional fight that I feel
I am in, a fight to retain my rights to direct the future of r.'y young-
sters to be totally involved in the school that I choose for them to
attend.

Mr. Po Ls. Was there any outcry in Pontiac before the Court order
when the school board assigned children to neighborhood schools?

Mrs. McCAns. This has historically been true. Children have gone
to their nearest neighborhood school and this is what has made this
country's educational system great.

Mr. Pam. In Pontiac that might be true history, but it is not true
history in other areas.

Regarding Pontiac, are you saying that the parents did not object
to the neighborhood school principle under which the school board
assigned children to a school close to where they lived and precluded
the parents from exercising their own choice as to where their chil-
dren should go to get the best schooling? Are you saying that there
was no objection when the children were forced to go to the nearest
school?

Mrs. MCCABE. To the best of my knowledge Pontiac, Midi., has al-
ways had the neighborhood school concept. Why should there have
been a hue and cry? I do not know. I cannot respond and say if a
parent chose to have their youngster to gO to another school. I do not
know this. I cannot relate to it.

Mr. Pout. But there was no objection in the state of affairs in
Pontiac before the court, order?

Mrs. MCCABE. Not that I know of. If a person did not care for that
particular neighborhood, they had the freedom to move away from it
into another neighborhood where they liked the school better.

They were able to have freedom of choice. What you are pointing
out is that they did not have a choice because they had to attend that
neighborhood 'school. They could move from that neighborhood and
go to a school of their choice in a dIfferent neighborhood.

Under a forced court-ordered 1 rising plan you can move anywhere in
town, but your youngster will still attend the same school that the
court. decrees.

Mr. Port. How free some Xinericans are -- economically and other-.
wiseto move wherever the' want is a matter of considerable, contro-
versy, and beyond our present scope of inquiry.

Thank you, Mr. Chairmwi.
Chairman CELLER. you. Mrs. McCab . You are due a great

deal of credit for coining here.
Mrs. MCCABE. Thank you.
Chairman CELLER. Our next, witness is Mr. Albert E. Arent, ir-

man, National Jewish Community Relations Advisory Cc dneil.
appearing for the American Jewish Committee, American Jewish
Congress, B'nai B'rith Anti-Defamation League, Jewish Lal.or Com-
mittee, Jewish War Veterans of the U.S.A., National (ouncil of
Jewish Women, Union of American Hebrew Congregations, Union
of Orthodox Jewish Congregations of America-T3nitrd ,ynagogue
of America ; accompanied by Messrs. David Brody 4tild Joseph B.
P :son.
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STATEMENT OF ALBERT E. ARENT, CHAIRMAN, NATIONAL JEWISH
COMMUNITY RELATIONS ADVISORY COUNCIL, ACCOMPANIED BY
DAVID BRODY AND JOSEPH B. ROBISON

Chairman CELLER. You may file your statement and epitomize your
remarks.

Mr. ARENT. Thank you, Mr. Chairman. I. intend to merely summarize
what is in that written statement and I hope I can be quite brief.

Chairman CELLER. The statement will be placed in the record.
(The statement follows:)

STATEMENT OF ALBERT E. ARENT, CHAIRMAN, NATIONAL JEWIRII COMMUNITY
RELATIONS ADVISORY COUNCIL

This statement is submitted for the following national Jewish organizations:
American Jewish Committee; American Jewish Congress; B'nai B'rithAnti
Defamation League; Jewish Labor Committee; Jewish War Veterans of the
U.S.A.; National Counc 1 of Jewish Women ; Union of American Hebrew Congre-
gations; Union of Orthodox Jewish Congregations of America; and United
Synagogue of Amei Ica.

They have asked me to represent them at this hearing to express their deep
commitment to the goal of equality, their conviction based on experience thatevery group in our multi-cultural societyreligious, racial and ethnicisthreatened when one is oppressed and their beliefs that the shame of racial
segregation has already been tolerated too long and must be ended. They are
convinced that enactment of any amendment to our Constitution curbing the
pones of courts to deal with racial segregation would be a betrayal of the
principles which this country stands for in the eyes of oppressed people through-out the world.

In 1954. the roam States Supreme Court issued its historic decision condmn-
ing racial segregation in pubic schools. The decision gave new life to the
guarantee of "equal protection of the laws" contained in the Fourteenth Admen&
ment. Yet, despite much progress, public school segregation still exists in this
countryNorth and Soi;t1i. It takes various forms. In much of the South, it is
a continuing legacy of Official, state-imposed. enforced separation of the races.In much of the rest of tl e country, it is the product of informal and unavowed,
but just as effective, action by school officials designed to keep the races apart.
FinnilY, in all parts of the counts), there is increasing segregation caused by acomplex of factors. ofti'm including governmental action, that causes confine-
ment of Negroes, Puerto Ricans and other minority groups to limited sectionsof our residential areas.

The courts have endeavored for nearly 20 years to devise effective ways of
w.soring enjoyment by all Americans of the rights affirmed by the Supreme
Court in 1954. In doing so. they have recognized that correction of past discrimi-
nation cannot be achieved simply by ignoring race in school operations. A
situation brought about by the past wrongful use of race as a factor in assigning
children to schools or families to housing cannot be undone without considering
race in designing corrective measures. The courts save also recognized that, insome cases, the situation brought about by past segregation cannot be undoneby simply assigning children to the schools nearest to their homes. Just as
transportation of children to more distant schools was used in the past to
achieve segregation. so it must now be used to undo it.

BUSING 1$ Nor TUE ISSUE

It has been pointed out often enough that the most vigorous proponents of
so.called "anti-busing" amendments are not in fact talking about busing, sincethey supported that device without reservation when it was used to facilitate
forced segregation under he old laws requiring "separation of the races." In
fact, in the process of desegregation in recent years in Alabama ano Mississippi,
there has been less busing than was maintained in earlier years to perpetuatesegregation.

In purported answer to this, it has been said that, if busing was wrong then,
it is wrong now. But it was not busing that was wrong then, it was segregation.

i
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In fact, no one can argue seriously that busing is wrong per se. Millions of chil-
dren are being bussed today for r'asons hay'. g nothing to do with desegregation.
In fact, only a very small proportion (3%, ac.ording to earlier testimony at these
hearings) of the total amount of busing is related to race.

In Swann v. Charlotte-Mecklenburg Board of Edutation, 402 U.S. 1, 91 S. Ct.
1267 (1971), the Supreme Court upheld busing "as one tool of school desegrega-
tion" (91 S. Ct. at 12&i). Speaking for the unanimous Court, Chief Justice Burger
said (91 S. Ct. at 1282) :

"Bus transportation has been en integral part of the public educational system
for years, and was p rhaps the single most important factor in the transition
from the one-room scboolhouse to the consolidated school. Eighteen million of the
nation's public school children, approximately 39%, were transported to their
schools by bus in 1969-1970 in all parts of the country."

All this busing, of course, is "forced busing": that is, busing required by deci-
sions of the school authorities. Obviously. therefore, the use of that term only
in the ease of busing for the purpose of desegregation is disingenuous, to say the
least. It seems to be fashionable to attach the word "forced" to ally government
decision under attack. No one describes the laws requiring children to go to
school as "forced school attendance laws." Is it not time to abandon use of the
term "forced busing" as no more than a rhetorical trick?

I repeatthe evil is racial segregation. To the extent that a reasonable amount
of musing is necessary to end that evil. it must be accepted. It then becomes. as in
other eases, one of the techniques used to assure good education for all.

THE RESPONSIBILITY OF THE COURTS

The extent to which busing of students should he used to undo segregation k
still under active consideration by the nation's courts. It may be assumed that the
ultimate judicial resolution of that question will be consistent with the constitu-
tional mandate of equality, while at the same time giving due weigh to practical
considerations. It would lie absurd to suggest that the nine men who constitute
the United States Supreme Court, presently or in the future, are going to require
of the nation's schools action at odds with their educational responsibilities.

On the other hand, it would be inexcusable to restrict the courts front order-
ing what must be done to assure to all children equal access to quality education.
This Committee is familiar with the evidence that segregated schools are un-
sound and educationally harmful. It knows also that. while progress has been
made toward ending public school segregation, we still have a long way to go. The
question before this Committee today is whether further progress is to be halted.
procedures for enforcing constitutional guarantees. And it is the obligation of the
Federal. state and local governments to implement the courts' decisions. To what-
ever extent curbs are placed on what the courts may do to redeem the consti-
tutional promise of equality, that promise is vitiated. That is precisely what is
proposed by the resolutions for constitutional amendments - now before this
Committee.

Since we are here discussing only proposed constitutional amendments, it is
not strictly relevant to comment ou the various legislative proposals that have
been put forth In this area. Nevertheless, we take this opportunity to comment
on the "moratorium" proposal recently advanced by President Nixon. We believe
that it would be tragic, and probably illegal, to require the courts to observe a
"moratorium" on the issuance of orders designed to remedy past constitutional
violations. Our whole system of law would be undermined if courts were com-
pelled to tell persons applying for redress: "Yes, your constitutional rights have
been invaded. But we are barred from giving you effective relief."

THE PENDING PROPOSALS

A number of proposals for amending the Constitution to curb or even block
enforcement of the prohibition of segregation 11.,ve Is en introduced in Congress.
Perhaps the most widely oiscur:sed is H.J. Res. 620, which is the subject of a
Pending discharge petition in the House of Representatives. The operative pro-
vision of this Resolution provides: "No public school student shall, because of
his race, creed, or color, be assigned to or required to attend a particular school. "'

1 The reference to "creed" In A.J. Res. 620 is meaningless. We know of no situation todayIn which students ore being assigned to public schools In America on the grounds of religion.Hence there I. no basis for suggesting that adoption of this proposed amendment wouldaffect the state, of religious groups.
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It is one of the ironies of history that, if this language had been part of our
Constitution during the first half of this century, the shame of enforced public
school segregation would not have occurred and we would not now be struggling
to overcome its dreadful results. This language would have prevented the cruel
practice of dividing children along racial lines and sending them to separate
schools, often on buses taking them far from their homes.

Why, then, is this proposal unsound and destructive now? Because, just as
busing was formerly an effective device to preserve segregation, it is now, as
Chief Justice Burger said in the Swann case cited above, "one tool of desegre-
gation." Indeed, it is a particularly effective tool for that purposewhich may
well be why it is so vigorously opposed by former supporters of separation of
the races.

It should be recognized clearly that H.J. Res. 620 is not an "anti-busing" mend-
ment at all. It is an "anti-desegregation" amendment. If race could not be con-
sidered in assignment of pupils to schools under any consideration, the present
situation would be frozen.

We have examined other amendments proposed to the House of Representa-
tives. including those contained in Ii.J. Res. 30. 43, 75, 79, 94. 150, 210. 501.
579. 587. 593, 600, 607, 628, 636, 854, 855, 983. 1030 and 1043 and H.R. 66. Some
are identical with or similar to H.J. Res. 620. Some are more limited in scope.
Others would go so far as to nullify the effect of the Brown decision by making
public school authorities free,of any obligation to comply with the guaranty of
equality in the Fourteenth Amendment.' Most of them, like H.J. Res. 020. do not
even refer to busing or transportation of pupib but deal rather with the desegre-
gation process generally. All of them have the fundamental objective of using.
the constitutional amendment process to curb practices which have been found
necessary to free American children from suffering educational deprivation
because of their race.

NEIGHBORHOOD SCHOOLS

Another proposed amendment that has received attention is S.J. Res. 203
and its companion measure in the House. H.J. Res. 855. Section 1 of this pro-
posed amendment reads as follows: "1. No person shall be denied the freedom
of choice and the right to have his or her children attend their neighborhood
public school. "'

This language would embed in our Constitution the simplistic belief that
the problems of our schools can be solved by having all children go to the
schools nearest their homes. No such rule has ever prevailed in our schools and
there is no reason to believe that it would work now. Aside from its vagueness.'
this amendment would put an obstacle in the way of achieving many valid
educational objectives. But its destructive effect on desegregation efforts, which
is its chief purpose, is what we are concerned with here.

There are obvious advantages in having children attend schools in their
neighborhoods. But those advantages have not been and should not be regarded
as absolutes. Assignment of children to schools must take many factors into
consideration. What system of values would put the convenience of neigh-

2 For example R.J. Res. 150 would have the Constitution say that the "power to estah
Fish mad supervise schools . . , is reserved to the Stn'es respectively, or to the people."
If this means anything, it is that no action by a state :egarding its schools could be clad(
lenged under the Constitution. Thus, a state could restore forced segregation or even
exclude Negroes, Jews or Italians from its schools altogether. R.J. Res. 210 would provide
that the right to choose the school to which one's child is to go shall not be interfered
with by any provision in the Constitution or by any Federal or state law. This, of course,
would mean that a school hoard could not even enforce a neighborhood school zoning plan.

3The second section of S.J. Res. 203 would guarantee the right to equal educational
opportunity against abridgment by economic discrimination in the allocation of school
funds. .Vhlle it would no doubt he desirable to end the present widespread inequality of
educational opportunity due to unequal tax resources, it is doubtful whether the language
of S.J. Res. 203 would add significantly to the guarantee of cothility now in the Fourteenth
Aznendment. In any case, Section One of this Resolution must be judged on its own merits,

4 Just what is the meaning of "neighborhood public school" as used in S.J. Res. 203? If
it means the geographically nearest school to the child's residence, the amendment is
unworkable. No zoning, system operates that way. But if the phrase does not mean that, it
has no clear meaning at all and thus constitutes an invitation to endless litigation. It
could even be argued that continuation of the present largescale trend to centralization of
rural schools, replacing the "neighborhood" oneroom school, would have to be halted.

School districts are not "neighborhoods," Their houndarles are fixed by school boards
with a view to serving the best educational interests of children and are changed from
time to time. The sizes and shapes of such areas, or districts, vary from commnalty to
(Immunity and even within communities, as do the proeedures by which they are
determined

it. 3-22so-449-72i
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borhood schools absolutely and irreversibly above toe objective of erasing
racial segregation and its attendant educational evils? The s'inple fact is that,
in school systems that have been racially segregated, as in the district in the
swami cese cited above. "assignment of children to the szhool nearest their
home serving their grade would not produce an effective dismantling of the
dual system" (91 S. Ct. at 124).

It must also be remembered that desegregation plans are now in effective
operation in hundreds of school districts. Imposition (4. a rigid "neighborhood
school" requirement on all public school districts thromdiout the nation would
require termination of most of these plans. More troadly, it would mean
irtual repudiation of the constitution n.andate to dismantle the d.tal school
system. Adoption of S.J. Res. 203 woult; be one way of telling the Negroes,
Puerto Ricans, Mexicans and others who are toda "onfined to ghettor that
no further progress is to be made toward the goa: of educating our children
together rather than apart.

The rattles of the neighborhood school are not supreme. Like all other edu-
rational values. they are relative and must be weighed against others which
may at times be deemed more important. Certainly, one of these is desegregation.

DESEGREGATIOA Ar QUALITY

At the 1964 Plenary Session of the National Jewish Community Relations
Advisory Council, a Joint Program Plan was adopted which included the 'J1-
lowing statement:

"The objective of our public education system is to lead children to develop
their capacities to the highest and most satisfying degree and to prepare them
to live effectively In our society and to contribute to its general well-being.

"One of the crucial criteria by which the adequacy of education for such
democratic living must be evaluated is the criterion of its effectiveness In
fostering among pupils attitudes and relationships based on mutual respect
for difference. The fostering of such mutual respect among pupils of different
races is promoted in a racially integrated setting. Racial integration in public
schools thus is an essential component of good education in our society. It is
not a substitute for quality. Neither is it an alternative to quality,"

The national Jewish organization for which I speak here, all of them
members of the National Jewish Community Relations Advisory Council. z.on-
tinue to support the twin objectives of integration and quality education. They
regard these two concepts as indivisible. Quality education for all is not pos-
sible without integration.

The practical difficulties involved in integrating schools in some areas must
be neither ignored nor minimized. One of the most serious objections to efforts
to desegregate has been the understandable reluctance of parents to see their
children transferred to schools that are substandard because of poor staff
training. inferior or antiquated physical plant or lack of security .n the school
or its neighborhood. Experience indicates that it is difficult if not impossible
to put into i ffect a desegregation plan that includes such transfers. But it is
obviously not enough to say that children should not be transferred to had

oad.. The children who are in bad schools now should not be left there
either.

The answer is to end segregation and improve the schools. Plain'." :;..., ;th,,
nothing to do with busing. The problems I have just referred t.. would not be
solved by enactment of any of the proposed amendments befwe this Committee.
The solution lies, first. with Congress and the state legislature which control
ehool financing. It lies, second, with the courts, moving flexibly toward both
(WARY Mid equality in the public sehoois. Certainly, the courts can be relied
on not to require "unnecessary busing," one of the pejorative r hrases in wide
use today, But they must not be hamstrung by constitutional amendments
arbitrarily And rigidly barring busing, aandating neighborhood schools or giv-
ing parent': rower to veto administ re five decisions.

Adoption o: a constitutional amendment designed to halt busing or oilier
desegregation measures would be a signal to the world that the American peo-
ple had departed from the principles of fre,lom and equality. Our Constitution,
based cm those principles. has ts*s a symbol of hope to the entire world. The
Mere fact that the drive to halt d^segregolon has resulted in a constitutional
amendment would establish that the change was fundame' dal a revision
of our basic law. reflecting a revision in our basic attitudes.

The guarantees of freedom and equality in our Constitution stand as a monu-
ment by n'option of any of these proposed amendments.
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Mr. ARENT. I am chairman of the National Jewish Community
Relations Advisory Council, which is composed of nine major na-
tional Jewish organizations having to do with community relations,
religious and civic affairs, and 92 local Jewish community relations
councils.

I am here today to present a statement in behalf of the nine national
organizations which are listed in our written statement. They have re-
quested me to represent them at these hearings to express their deep
commitment to the goal of equality? their conviction based on experi-
ence that every group in our multicultural society, religious, racial,
and ethnic, is threatened when anyone is oppressed.

Also to express their belief that the shame of racial segregation has
already been tolerated too long and must be ended. They are convinced
that e. actment of any amendment to our Constitution curbing the
power of the courts to deal with segregation would be a betrayal in
the eyes of oppressed people throughout the world of the principles
for which this country stands.

After Dr. Horn's exhaustive and most admirable statement, I was in-
clined to think there was little left for me to say but after hearing
Mrs. McCabe, J think I should go ahead with a summary of our
position.

The courts have endeavored for nearly .20 years to devise effective
ways of assuring enjoyment by all Americans of the rights affirmed
by the Supreme Court in 1954 in its decision condemning racial segre-
gation in the public schools. In doing so, the courts have recognized
that correction of past discrimination cam: at be achieved simply by
ignoring race in school operations.

A situation brought about by the past .,vrongful use of race as a
factor in assigning children to schools or families to housing cannot
be undone without considering race in designing corrective measures.

The courts have also recognized that in some cases the situation
brought about by past segregation cannot be undone by simply assign-
ing children to the schools nearest their homes.

Just as transportation of child'E to more distant schools was used
in the past to achieve segregation. sa it must now be used to undo it.

Gentlemen, busing is not the real issue here. No 0119 can argue seri-
ously that busing is wrong per se. Millions of children are being bused
today for reasons having nothing to do with desegregation.

In fact, wily a very small proportion, 3 percent according to earlier
testimony at these hearings, of the total amount of busing is related
to race.

In Swann v. Charlotte-Mecklenbwv Board of Edaration, to which
Dr. Horn so frequently referred, the Supreme Court upheld hiving
as "one tool of school desegregation.''

Speaking for the unanimous Court, Chief Justice Burger said :
Bus transportation has been an integral part of the public education system

for years, and was perhaps the single most important factor in the transition
from the one-room school house to the consolidated school. Eighteen million of
the nation's public school children. approximately 39 percent, were transported
to their schools by bus in 1969-1970 in all parts of the country.

All this busing of coin se, is "forced busing." That is, busing re-
quired by the decisions of the school authorities.

Obviously, therefore, the use of that term only in the case of busing
for the purpose of desegregation, is disingenuous to say the least.



Chairman CELLER. Are you going to epitomize or are you going to
read your statement?

Mr. ARENT. I have cut the 10 pages to 4 pages.
Chairman CELLER. The warning bells have rung already.
Mr. ARENT. I have cut the 10 down to 4 and I will try to cut. them

down to 3, sir.
I do want to make it clear, though, that it is time to abandon use

of the term "forced busing" as no more than a rhetorical trick. The
extent to which busing of students should be used to undo segregation
is still under active consideration by the Nation's courts. Under our
constitutional system it is the duty of the courts to determine the
procedures for enforcing constitutional guarantees and it is the obli-
gation of the Federal, State, and local governments to implement the
courts' decisions. To whatever extent curbs are placed on what the
courts may do to redeem the constitutional promise of equality, that
promise is vitiated.

That is precisely what is proposed by the resolution for constitu-
tional amendments now before this committee as well as by the pro-
posed moratorium on issuance of orders designed to remedy past con-
stitutional violations.

As you know, a large number of resolutions and amendments have
been offered to the House of Representatives to deal with this sub-
ject 22 of them are referred to in our statement. All of them have the
fundamental objective of using the constitutional amendment process
to curb practices which have been found necessary to free American
children from suffering educational deprivation because of their race,

Another proposed amendment that has received attention is Sen-
ate Joint Resolution 203 and its companion measure in the House.
House Joint Resolution 855. Section 1 of this proposed amendment
reads as follows:

No person shall he denied the freedom of choice and the right to have his or
her children attend their neighborhood public school.

This language would imbed in our constitution the simplistic belief
that the problems of our schools can be solved by having all children go
to the schools nearest their home.

What system of values would put the convenience of neighborhood
schools absolutely and irreversibly above the objective of erasing racial
segregation an t its attendant educational evils?

The simple fact is that in school systems that have been racially
segregated, as in the district involved in the Swanncase, assignment of
children to the school nearest their home would not "produce an effec-
tive, dismantling of the dual system."

The national Jewish organizations for which I speak he-e. all of
them members of the National Jewish Community Relations Advisory
Council, continue to support the twin objectives of integration and
quality education. They regard these two concepts as indivisible.
Quality education for all is not possible without integration.

Adoption of a constitutional amendment designed to halt, busing or
other desegregation measures would be a signal to the world that the
American people had departed from the principles of freedom and
equality.

Thank you. Mr. Chairman. I trust that I have given you the essence
of our statement.
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Chairman CELLER. What are the views of your organization as tothis moratorium bill ?
Mr. ARENT. Our statement on page 4 indicates that, while we areaddressing ourselves primarily to proposals for a constitutional amend-

ment, we are also opposed to the moratorium proposal recently ad-vanced by President Nixon.
We believe it would be tragic and probably illegal to require the

courts to observe a moratorium on the issuance of orders designed to
remedy past constitutional violations.

Our whole system of law would be undermined if courts were com-pelled to tell persons applying for redress, "Yes, your constitutional
rights have been invaded but we are barred from giving you effective
relief."

Chairman CELLER. You say "illegal." Will you explain what youmean by that.
Mr., ARENT. We think unconstitutional. We think it is an improper

encroachment upon the separation of powers to have the legislative
branch try to deny the Supreme Court the power to deal with the
protection of a fundamental constitutional right.

Chairman CELLER. Mr. Hungate ?
Mr. HTINGATE. In your statement you say : "All, this busing, of

course, is 'forced busing'; that is, busing required by decisions of theschool authorities." Do you think that perhaps part of the problem is
that while decisions of local school authorities can be renewed by the
voters when a school board stands for election, orders from the Federal
courts come from bodies not answerable to the voters? Do you think
that could be a reason that we have a problem here?

Mr. ARENT. I do not think that is really the problem. I think you
would have the same turmoil if it were fought out regularly in the
school board elections.

Mr. HuNGATE. I think in the school board elections it does not
happen in many cases, because of the voting power.

Mr. ARENT. When you are dealing with a constitutional right, the
courts are there to see that it is protected. Our Constitution cannot beoverruled without constitutional amendments and in this the courts Iwould say have been unusually careful over the period since 1954 totreat this problem with perspective and with an eye to the needs ofthe community.

Mr. HUNOATE. And you are saying this is a constitutional right?Mr. ARENT. Yes.
Mr. ITUNC.ATE. If this is a constitutional right, the fact that wehad a poll that showed 80 jercent of the people disapproved it
Mr. ARENT. No one can take away my free speech because 80 percent

of the people think I ought to be shut up. Similarly, if the courts
interpreting the Constitution say you have a constitutional right to be
educated in a nonsegregated school, and that one of the means to bring
about this condition involves a certain amount of busing, then I have aconstitutional right not to have my privilege to go to that kind of
school interfered with by the electorate.

Mr. Htmomm. If 90 percent of the jurors think a man committed amurder but a unanimous verdict is required, he is acquittedconstitutionally.
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Mr. An ExT. That is a provision made in the Constitution. However.
the courts can protect him from improper applications of laws and
legal principles.

Mr. HUNGATE. One other question. On page 7 you say, "What system
of values would put the convenience of neighborhood schools absolutely
and irreversibly above the objective of erasing racial segregation and
its attendant educational evils ?"

But are we imposing an undue burden on public schools when we
call upon them to erase the evil of segregation, when shouldn't that
burden also be borne by open housing, job opportunities and the
churches!

Are we putting too much burden on the schools?
Mr. ARENT. You will get no argument from me on the need to change

our whole pattern of living to deal with the great crisis in this country
of remedying the wrongs of many years but the schools can do the
major part involved. And, where, as in the city of Tampa, desegrega-
tion plans have been put in, I have had reports from people there of
how successfully they are working. There are difficult transition prob-
lems, but if we made up our minds we had to deal with these problems
and could not run away from them and could not get involved in emo-
tional outbursts and engage in violence because of them, these things
can be corrected.

The children do not create these problems. The problems are created
by their parents.

Mr. HUNGATE. Thank you very much.
I appreciate your statement.
Chairman OELLER. Mr. Arent, I take it you believe that the right,

to attend an integrated school and the right to prevent a State from
forcing a student to attend a segregated school are constitutional rights
as announced by the Brown decision of 1954. Therefore, it would be
not only improper but illegal and unconstitutional for Congress to
prevent a court from remedying deprivations of those constitutional
rights.

Mr. ARENT. Exactly', Mr. Chairman.
Chairman CELLER. Mr. Polk.
Mr. Pout. Thank you, Mr. Chairman.
Mr. Arent, you referred in yow testimony to House Joint Resolution

855. We have not had too much testimony on that proposal.
I was wondering if the two rights asserted in the text of House

Joint, Resolution 855, freedom of choice and the right to attend a
neighborhood school, are contradictory.

Mr. AREN'r. Yes; I will let Mr. i3rod answer that,.
Mr. I3nony. There is a contradiction. If the child is compelled to at-

tend the neighborhood school, then there is obviously a contradict ion
with the principle of freedom of choice.

Mr. Por.x. In a nonracial context. I have found cases where plain-
tiffs have asserted under State law or local law that they had a right to
attend a neighborhood school. The plaintiffs all lost, the courts holding
that the school board and not the parents had the right to deride where
the children would go to school. Board of Education of Sycamore v.
State ex rel.Wielcham. 80 Ohio St. 133, 88 N.W. 412 (1909) ; (Inquith
V. Levitt. 285 Anp. Div. 833.137 N.Y.S. 497 (1955) ; Creyhow v. Board
of Edacatio». 99 Kan. 824. 163 P. 145 (1917) ; state ex ref. Lewis v.
Board of Education of Wilminolon Sehoo' District. 137 Ohio St. 145.
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28 N.E. 2d 496 (1940). Before 1954 with one exception, Knox v. Bowel
of Education, 45 Kansas 152 (1891), the same result was reached
where the plaintiff asserted that he was denied access to the neighbor-
hood school because of h: 3 race. Lewis v. Board of Education of Cin-
cinnati, 7 Ohio Dec. Rep. 129 (1876) ; People ex. rel. Dietz v. Easton,
13 Abb. Pr. I). n.s. (N.Y.) 161 (1872) ; People ex rel. Kink v.
Gallagher, 93 N.Y. 438 (1883) ; Pierce v. Union District School
Trustee, 46 N.J. 26 (1884), affirmed 47 N.J.L. 384 (1885); Lehew v.
Brummel, 103 Mo. 546 (1890) : Daineron v. Bayless, 14 Ariz. 180
(1912) ; 111cStoain v. County Board of Education, 104 F.Supp. 861
(1952). The clear import of these decisions is to deny that there is a
right to attend a neighborhood school.

In your study of the problem, have you come across any contrary
authority ?

Mr. ROBISON. There never was any such State and local law for the
obvious reason it is almost impossible to define the term "neighbor-
hood school," even in school systems that have no racial problems
whatever and are simply thinking about the convenience of the
children.

There never has been an absolute rule that you go to the school
nearest to you. It cannot be worked that way. There are too many other
factors. The size of the district. The thinness of the population in
some areas. The avenues you have to cross. There has never been any
such concept of the neighborhood school. I do not recall any discus-
sion of neighborhood school until the question of racial segregation
came up. It, has been used only as a way of opposing desegregation
measures.

Mr. Pol.K. Regarding freedom-of-choice plans, have you come across
that kind of school plan in a context other than the Southern sub-
terfuges to get around the Brown decision?

Mr. ARENT. That is the only context in which I have heard it and
I think it is unworkable as an administrative solution to the problem.

Mr. BRODY. The neighborhood-school principle was ignored for a
long period of years. It was never an inflexible concept and was
virtually ignored until recent years.

Even today, to take the Richmond situation, it may be that, in the
case of a child living in the city of Richmond, the school nearest him
may be across the district line.

Mr. HUNOATE. Mr. Arent, I am certain you and your associates in
ADL are critical of guilt by association but I think there is no harm
in enhancement by association and I commend you, Mr. Brody and Mr.
Robison. One last question.

Do you think that any child should be compelled to attend a school
outside of his neighborhood because of race?

Mr. ARENT. Yes. I think that where that is the most feasible solu-
tion to the problems of providing balanced integrated schools, we will
have to make him go to the inconvenience of adjusting to the situa-
tion. And as everybody saysit has become a truism but nobody is
doing enough about itwe have to make those schools good and equal
so that the argument cannot be made that you are depriving your
child of a good education by sending him to an integrated school. We
have got to make integration a universal rule in order to make that
really true.



Mr. 1-IrrwoATE. You heard some of the earlier testimony, I take it,
Mr. Arent?

Mr. ARENT. Yes.
Mr. HUNGATE. Unfortunately too often I suppose some of the

criticism we heard can be with justice levied against inadequacy of
the teacher, nevertheless it is still difficult to teach satisfactorily with
a 10-year-old textbook or teach chemistry with no laboratory. Would
you agree with that?

Mr. ARENT. Yes.
Mr. CELLER. Thank you very much for your statement, Mr. Arent.

It has been very impressive.
I am sorry that I had to ask you to capsulate your statement. Your

statement is the type of one we expect from a man of your excellent
legal reputation and your colleagues, Mr. Brody and Mr. Robison,
likewise are gentlemen not unknown to us because of their scholarly
and exceptional attainments.

We are grateful to all of you.
Mr. BRODY. Mr. Chairman, I cannot, leave this table without paying

my respects to the ranking minority member of this coi zmittee, Mr.
McCulloch. whose membership on this committee and good counsel
and advice and leadership in the area of the fight for equal opportunity
for all Americans will be sorely missed when the 93d Congress
convenes.

Chairman CELLER. Thank you very much.
Our final witness this morning is Mr. Kaleel Ellison, president of

Concerned Americans, Inc., of -Jacksonville, Fla., accompanied by
Representatives Earl Dixon, Joe Kennelly, and Ted Alvarez, members
of the Florida State Legislature, and Roy M. Pooley, representing
Citizens for Democracy.

STATEMENT OF KALEEL ELLISON, PRESIDENT, CONCERNED AMER-
ICANS, INC., OF JACKSONVILLE, FLA., ACCOMPANIED BY REPRE-
SENTATIVES EARL DIXON, JOE KENNELLY, AND TED ALVAREZ,
MEMBERS OF STATE LEGISLATURE OF FLORIDA, AND ROY M.
POOLEY, REPRESENTING CITIZENS FOR DEMOCRACY

Mr. BENNVIT. Mr. Chairman, it is my pleasure to present to you
Mr. Earl Dixon, Mr. Joe Kennelly and Mr. Ted Alvarez, who are
members of the Florida State Legislature, and Mr. Roy M. Pooley,
representing Citizens for Democracy, who are here today to present
their views.

Congressman Chappell, Jr., is also here with me to present these
gentlemen to you.

Chairman CELLER. Mr. Ellison.
Mr. ELTJSON. We do appreciate their support on the State level AS.

well as here in Washington.
Chairman Cellar and distinguished members of the Committee on

the Judiciary Subcommittee No. 5, we thank you for this opportunity
to appear and to present our support, for a constitutional amendment
to preserve the long-recognized tradition of neighborhood schools.

Our delegation has already been introduced o you and we do ap-
preciate your indulgener. As you are aware, Florida, through a straw
ballot on March 14, 1972, spoke in favor of a constitutional amend-
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ment. The question on the ballot read: "Do you favor an amendment
to the U.S. Constitution that would prohibit forced busing and guar-
antee the right of each student to attend the appropriate school near-
est his home?" The results of this vote showed both black and white
districts, rich and poor, northern and southern voted against forced
busing and in favor of equal educational opportunity.

In my own Duval County, which consists of the consolidated city of
Jacksonville, the citizenry voted on November 30, 1971, to amend its
own charter under home rule to prohibit the use of State funds for
forced busing. This vote was in favor by 4 to 1. Election night the
results were certified at 10:23 and 10:24 U.S. District Court Jud(e
Gerald B. Tjoflat, from his home and by phone, declared invalid the
people's mandate citing the 14th amendment.

These ballot tabulations are proof that my own Duval County and
State of Florida support me and Congressman Norman Lent of New
York in our effort to seek a constitutional amendment as a permanent
solution.

Mr. ZELENKO. Mr. Ellison, on that same Florida State ballot you
referred to there was another question : "Do you favor providing an
equal opportunity for quality education to all children regardless of
race, creed, or color, or place of residence and oppose return to a dual
system of public schools?

Do you know what the result of that referendum vote was?
Mr. Emisox. The same as the preceding question. As I indicated.
Mr. ZELENKO. In fact, 78 percent of the vote cast was in favor, voting

"yea" on that question.
Mr. Emisort Yes.
And this is the reason we say that the people of Florida do support

equal opportunity because of the second question on the ballot.
In the following presentation I show cause as to why it is my feel-

ing a constitutional amendment is the only way to go.
Phase 1 of our Federal court order has increased the number of stu-

dents being transported from a normal 34,000 to 45,000 out of 117.000
public school students. This required 106 new bus contracts in addi-
tion to 49 required by a previous Federal court order,_plus utilizing
the 342 bus contracts already available to the Duval County School
Board. Our school system leases its buses.

The court ordered eight city schools dosed. These photographs show
four of the newer schools now closed.

Gentlemen, as you can see, these pictures refute earlier testimony
that the schools are 100 years old. They are not in Duval County.

Two of these schools are located in an area being redeveloped 17
the Housing and Urban Development (HUD). Millions of Federal
dollars are going into this area, with additional millions already ap-
propriated.

The other two schools are adjacent to this area. The students are
being bused as long as 40 minutes each way. The cool of closing these
schools amounted to $4.800,000. What a waste.

At the beginning of phase 1 the projected enrollment, by the Duval
County school administration was 123,000 students. As of our last
school hoard meeting the enrollment was down to 117,00P. I feel
strongly this loss of capable students leaving the school system was
due to parental rejection of phase 1.
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This means a loss of much needed funds both on the State and
local level since financial funding is based on average daily attend-
ance. This, at the present time, is an approximately $2,500,000 loss for
this yearbased on $3 per day, per 180 schooldays, per child at the
loss of 6,000 students. Let. me remind you Duval County is classified
as one of the pupil rich, property poor counties. Pioperty taxes are at
the limit.

When this presentation was mailed to you, I stated we had no de-
finitive analysis of any educational advancement due to phase 1.
However, yesterday I learned that 72 percent of our students scored
below the national level. And it was stated that this is a worsening
condition.

We have seen, however
Mr. ZELENKO. How many scored below that level the last time the

test was given?
Mr. ELLISON. He indicated 27 percent of the students at or above

50 percent in test of understanding meaning that in 1968 and 1969
26 percent, in 1969 -70.28 percent last year.

They give other statistics here that may be cumbersome but relate
the same type of decline in educational achievement and this is a major
concern of the parents in Duval County.

Mr. ZELENKO. Was that decline in evidence before the court order
in 1971?

Mr. ELLISON. The figures they give date back to 1969. We have been
in litigation for some 17 years and under Federal court orders in the
last 3 years so these figures do date back during Federal court orders,
yes.

Chairman CELLER. Are you complying with this court order now?
Mr. ELLISON. Yes.
We have one phase yet to comply with which is due to go into

effect in the fall.
Mr. McCoony. I would interpret the earlier figure, 26 percent. which

is the percentage of students above the average, to mean that 74
percent were below the .average so that the later figure. 72 percent,
would indicate an increase of 2 percent?

Mr. ELLISON. Yes. Well, they indicate here that the students in
the metropolitan school system have been losing 3 months a year
in comparison with national averages.

In our county, two high schools hav' been forced to close down. One
has been closed down several times l.,y U.S. District Judge Gerald
Tjoflat who had to intervene at the request of the school board and
he intervened quickly and enjoined the outside agitators as well as
students in the school from any further unrest.

Since that order. arrests and convictions have resulted in five stu-
dents and by 3 ,,sterday's account two more students have been sus-
pended from ow. educational system.

I am saying that education in a public school system is now at a
loss. Other counties have experienced similar disruption including
Tampa.

Notations were made in the last school board meeting of the need
of 5;1.000.000 to he spent to cover teacher absenteeism next year.
Teachers are working under undo stress and strain.
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Because of the extr4;olice activities they are required to perform,
teacher organizatims are requesting overdue pay considerations. I
have stated phase 2. Phase 2 is yet to be complied with and in the
fall we are due to watch out for phase 2.

Next, year .22,000 more students will be bused, 1. ringing total to
65,000 out of 117,000 and to the tune of $2,700,000.

This phase of the Federal court order will cause Duval County
to be the most bused county in the United States.

Phase 2 will deal with smaller children as does phase 1.
Grades one through seven. It will establish sixth and seventh grade

centers only in the core city.
Grades one through five from the core city will be bused in increasing

numbers to the suburbs thus forcing sixth and seventh graders
throughout the county to be bused into the city through unsafe travel
routes.

To let you know a little bit about Jacksonville as the greatest ship-
ping center in the Southeast, it has numerous railroad crossings which
in tile past and by one of the local TV stations proved to have many
unsafe marked crossings.

These schoolbuses will criss-cross this route several times.
Another natural hazard to the busing of children is winding St.

Johns River because the school board chose routes over two toll-free
bridges but mostly over the bridges that required no charges.

Jacksonville City limits total over 800 square miles which makes it
.the largest city in land area in the United States.

Phase II will require busing students from outlying communities
up to 31 miles each way, over these unsafe routes.

Phase II will again see a massive dropout of public school students
to private education. Because of my position as president of the
Concerned Americans, Inc., in contact with people daily, I know
that many of these students due to attend sixth and seventh grade cen-
ters in inner core city will not do so.

Parents have indicated to me that, though it will prove an additional
hardship, they will use private schools. The school superintendent
stated in one school board meeting that those schools previously
paired and clustered resulted in predominantly black schools.

This result indicates resegregation at a tremendous financial loss.
Because of the added expenses of phase, II we are faced with staggered

starting hours.
Some schools will start at 7:30 in the morning. Others at 8 and

9 :30. Although 411 buses will be used, many of these 411 buses will
be making up to three trips as is indicated by the starting hours. This
was to reduce the cost of requiring purchase, of additional buses.

Students will be also waiting before dawn for this bus while
others will get home after dark. This is an unthinkable hardship
on mothers and small preschool children who may wait even in
adverse weather conditions until the bus arrives.

In the case of asthmatic children or one susceptible to colds, this
is an unfair hardship. One of the most fruitful times of a youngster's
life is fulfillment of anticipation of going to a particular school. The
tradition of where brother or sister or father earned his track level
or led the prom. Last year both black and white high school seniors
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appeared before the school board and asked respectively that they be
allowed to stay at their particular school because of tradition and
plans that they had made for graduation class rings, year books,
and so on.

How can these students look forward to extra curricular activities
after school ? How can education be a meaningful enrichment experi-
ence?

Because of undue hardships. unsafe conditions, and unrewarding
activities. many teachers are leaving the school system, some for
private schools where disruption is welcomely absent. This continual
turnover of teachers throughout the school year is a traumatic ex-
perience for small children who find in the teachers security and amotherly relationship.

With enactment of Congressman Norman Lent's House Joint Rt.,:o-
lotion 620. all children will have the opportunity to attend the schools
of their parents' choosing.

This guarantees each child freedom from being forcibly segregated
or integrated and such freedom characterizes America.

Chairman CELLER. Suppose the parents choice would result in
racially segregated schools.

1Vhat is your answer to that?
Mr. ELLISON. If their choice is to a segregated school ?
Chairman CF.LLFR. You said each child should have an opportunity

to attend the school of their parents choosing. Suppose that is the case.What would be the result?
Segregated schools in Jacksonville?
Mr. ELLISON. I think not. I think this would guarantee the rights

of all children to he able to attend a school that would certainly indi-
cate what the courts have also handed down as far as trying to protect
the rights of all of the children.

Chairman CELLER. The court decision was to integrate the schools.am I right?
Mr. ELLISON. Yes.
Chairman CELLER. If you do not have any court decision. if You go

hack to the old system. would you still have the segregated schools?
Mr. ELLISON. Not necessarily, because you would have the onportun-

ity of each parent, if they wanted to move in a different locality. they
could attend the neighborhood school of the neighborhood they areliving in. so this would guarantee them the right to attend the school
of their choice.

Chairman CF.LLER. The parents would have to move, is that correct?
Mr. ELLISON. I believe many of our schools. white as well as black,

are serving their neighborhood or they are supposedly to serve their
neighborhood.

They are not presently, but because of the local development, the
schools have been built to service the suburban development the same
as has happened throughout the Nation. This is no effort to maintain
a segregated system. it is linen the principle that our education system
has always been founded upon neighborhood schools.

The bill, N.R. 13916, as introduced by Congressmen William Mc-
Culloch and Gerald Ford, would he acceptable to us with amendments.
We want equal treatment. We are already under Federal mandates
and we feel that this present legislation in its present, form would not
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really serve our county since we are already required to have our
students bused back and forth across the county.

I would like to skip reading the amendments that we have given
you on pages 6 and 7. I would like to comment that Senator Gurney
has introduced an amendment in the Senate on this companion bill and
we feel this amendment that he has offered would be apropos for the
House versionH.R. 13916and would bring us into consideration
in Duval County and other counties where tie courts have already
ruled.

(The proposed amendments to H.R. 13916 are as follows :)

H.R. 13918 as introduced by Congressmen William M. McCulloch and Gerald R.
Ford is acceptable with amendments. The following amendments, in layman's
terms, are suggested :

AMENDMENT NO. 1

On page 4, line 24. add paragraph (d)
(d) Any court order entered up to thirty-six months prior to the date of

this act shall be reviewed by the Justice Department as to its effect on the
health and education of the student, and whether it conforms to a rational,
national policy. Priority of such review shall be based on date of application
of a local educational agency. It, after such review, to be performed within a
reasonable time, it is determined ;hat said order is not within a rational, national
policy or is detrimental to the student, then the Justice Department shall seek
relief from said court order.

AMENDMENT NO. 2

On page 4, line 24, add paragraph (d)
(d) Once a local educational agency implements a court order which involves

tra le-porting students, the Department of Justice shall review each such court
order at least every twelve months to evaluate its effect and whether conditioLA
in the local educational district warrant judicial review.

AMENDMENT NO. 3

On page 4, line 24, add paragraph (d)
(d) No Federal Conrt shall have jurisdiction over the expenditure of state

or local funds, when such jurisdiction mandates the transporting of students
to exclusively achieve racial balance, when such imbalance that exists has not
been due to rules, regulations, or laws imposed in the local school district.

AMENDMENT NO. 4

On page 3, line 23, add paragraph (d) between the words "stayed" and "to"
(d) "and any such order entered prior to the enactment of this Act shall

upon application of an educational agency be reopened and its implementation
stayed".

The above suggested Amendment #4 is a companion to Senator Edward J.
Gurney's Amendment *1088 to Senate Bill 3888.

H.R. 13918 with the above suggested amendments in addition to the President's
2.5 billion dollar compensatory funding would be good legislation to enact.

Congressmen. we have given you something of f' e happenings in
our school. We are having a lot of racial discord. They speak of the
experiences and the buses. We are running into fights on the buses.
You spoke of accidents. We are talking about accidents that are not
even being reported to the parents.

Mr. ZELENKO. What action is your organizati')n Concerned Ameri-
cans. Inc.. taking to reduce these accidents and this violence? Are you
cooperating with the school board and trying to curtail this violence?

What action lias your group undertaken to make this desegregation
plan work?
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Mr. EmsoN. Our group is working to return to neighborhood
schools, not to segregation but to neighborhood schools.

Mr. ZELExKo. Then you do not support the order of the district
court ?

Mr. ELLISON We do not support the order of the district court.
Mr. Zni.Exico. You are not working to make that district court order

work ?
Mr. ELLISON . We believe in neighborhood school. the same principle

that other States in our Nation are enjoying. We want equal rights
under our Constitution. We want equal rights under the 14th amend-
ment for all children.

Chairman CELLER. Has the court issued any decrees for failure to
desegregate?

Mr. Fa.msox.- Yes. sir, this phase I and phase II are a result of ne
Fifth Circuit Court of Appeals having approved the plan that was
submitted.

Chairman CELLER. Have you complied with the orders of the court
with reference to desegregating ?

Mr. Emisox. Yes, sir, phase I was in compliance with court order
and the courts have ruled that phase 2 will be implemented in the
fall and the buses have been leased and plans have been launched
to comply with phase 2 of the court order.

Chairman CELLER. You feel that the amendments offered by the
distinguished Senator Gurney from Florida would help in this
situation ?

Mr. Er.r.isox. Yes.
Chairman CELLER. As far as I know, no bill of that kind has been

offered in the House.
Mr. ELLisoN., We would appreciate one of you gentlemen offering

such a bill. Congressmen, we are having a lot of racial trouble. We feel
that in the South and in Florida, we have made progress on race rela-
tions but presently we feel this progress is being turned down because
of all of the racial violence that has taken place in the schools.

I am talking about students up to 40 and 50 in number racing arc and
the halls yelling and screaming and knocking down anything that
gets in their way.

I have sat in a courtroom and listened to a case brought before
the court by a mother. In one school where they had rioting, they
closed iron gates at either end of the hall and they were having rioting
within those iron gates and white students were climbing over the
iron bars and falling on the other side, trying to get out of that mess.

The school authorities were, trying to curb a riot.
If this were happening in your district, as it is in mine, what would

you do? How would you react if your sons and daughters were locked
within these iron gates while students were rioting?

Would you be pleased to visit your son or daughter in a hospital
having been beaten and disfigured through violence in the school ?
Can you conceive of what it must be like to attend a school fearful of
being attacked?

Sorrow upon sorrow would be heaped upon you and your loved ones
if it were your son lying in a casket killed by a blow on the head from
a coke bottle. And it 'happened in Florida.
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Congressmen, surely you want to promote representative govern-
ment, but gentlemen, how can our elected Congressmen express them-
selves on legislation held in committees?

I would beg you, Congressmen, on behalf of my family of seven,
on behalf of all of the children and parents of Duval County, of the
State of Florida, and elsewhere in the South and North, release Con-
gressman Norman Lent's bill, House Joint Resolution 620, and per-
haps even the President's legislation 11.R. 13916 with amendments
for the immediate results.

Let us get on with representative government. This we are teaching
in the schools and let us practice it throughout our Nation.

Thank yeti, gentlemen.
Chairman CELLER. I am reading from the MIMS against Duval

County School Board, two paragraphs are very significant:
On December 6, 1960, this case commenced under the name of Braxton, et al.

v. The Board of Public Instruction of Dural County, Florida, et al.
In this complaint the Braxton plaintiffs alleged that Duval County maintained

113 totally segregated schools, 89 white and 24 black, that the white schools
were staffed white principals and teachers, the black schools were staffed
by Negroes. In comparison, the Court said, in September, 1965, live years later.
approximately 118,000 students of which 30.000 Negroes were enrolled in the
public schools of Duval County, Florida, approximately 137 Negro students,
.004 percent of the total number of Negro pupils in Duval County were attending
32 previously-all white schools. No white student attended any Negro school.

What is your comment on that ?
Mr. ELLISON. These again were statistics of 12 years ago prior to

the recent Federal court orders and we have mentioned in testimony
earlier, for instance, that in phase 2, all sixth and seventh graders from
suburbia are going to have to be bused into the core city into these
sixth and seventh grade centers and, of course, this is busing from
suburbia into core city.

Presently, we are busing children trying to achieve 70-30 ratio in our
city. They speak in testimony of no ruling on racial balance but that
is what is being carried out.

We have already complied with 70-30 teacher ratio. This has been
in effect. This has already been implemented and phase 2 is geared to
achieve at 70-30 ratio throughout our educational system in addition to
establishing sixth and seventh grade centers in the core city.

Mr. ZELENKO. Mr. Chairman, 3 years ago, in 1969, HEW figures
show that 22,500 students out of a minority population of 35,000
almost 63 percent, attended all minority schools, 100 percent minority
schools in Jacksonville. That was in 1969, approximately 9 years after
the beginning of court litigation. Now, the first decisions before Swann
in 1970, that concentration of black students in all minority schools
was reduced and it has continued to be reduced under court orders.
Do you think it would have been reduced without those court orders

Mr. ELLISON. I believe the housing patterns are changing. The hous-
ing patterns are changing in Duval County. FHA 235 program has
certainly enabled the people from minority races to go out and upgrade
their standard of living, so, yes, the housing patterns themselves. There
has been a certain amount of n )nnal progression were it not for the
court orders.

I would say yes by all means.
Chairman CELLER. Any questions?
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Mr. Hungate.
Mr. HUNGATE. Thank you, Mr. Chairman.
What is the membership of Concerned Americans, Inc?
Mr. ELLISON. We have, on the basis of paid membership, appr,Ix -

imately 1,200.
Mr. HVNGATE. Is it by dues?
Mr. Er.LIsoN. Yes, people contribute $5 as a family due.
Mr. liuxuATE. Are you on the school board ?
Mr. Ei.r.isox. I am not. I ..,a pastor of a church. I have been a school

teacher, I know what goes on when racial tension gets high.
I know what happens when 600 students leave a school.
Mr. ItcNoATE. What subject or where did you teach ?
Mr. Emsox. I teach as substitute teacher and I teach all grades on

secondary level. I am certified to teach and substitute in anv of the
12 grades but my activities have been confined to junior high level 7
through 9.

Mr. HuNoATE. What is your church ?
Mr. ELLISON. I am pastor of Corinth Baptist Church.
Mr. Huso.. A very sound religion. And you have children?
Mr. ELLISON. Yes; five children. I want to make this point. Next

year I will have one young lady that will be destined to go to the
sixth grade center but there is no way. There is no way for me to send
my sixth grader down into that core city. I will not do it. My wife
went to work week before last and that is another inequity in our
Nation, the mothers are being drawn out of the home. They need to be

ith their children. They need to establish that motherly relationship
in the home and the parents. both of which are having to go to work
in order to achieve what they feel they must achieve for their offspring.

Mr. HuxoATE. What are the ages of your five children, all school age?
Mr. ausox. Yes; I have one junior high presently in the eighth

grade. I have one in the fifth grade. One in the second grade. I will have
a first grader next wear.

Mr. HuxuATE. Are any of these pupils bused at this time ?
Mr. ELLISON. No; but they are attending an integrated school with

the balance as prescribed.
Mr. IluxuATE. At the present time none of them ride the bus?
Mr. Er.Lismi. No sir.
Mr. HUNGATE. Did you ride a bus when you went to school?
Mr. ELLISON. No; I walked.
Mr. III/NGATE. You mentioned here on page 5 that one of the most

fruitful times in a child's life is fulfillment of going to a particular
school with tradition, but I think you recognize we are in a rootless
society where everyone moves all of the time. It is not like it used to be.

Mr. ELLISON. Our society is changing; yes.
Mr. Iltrxo,vrz. If I interpret your testimony, you might say that

mistakes are going to be made in operating schools but you would
jprefer an elected school board to a Federal judge appointed for life

to administer the schools.
Mr. Emismi. Yes.
Mr. HuNGATE. How are we going to solve the racial crisis in our

country,?
Mr. FaxisoN. By giving every child the right to attend a neighbor-

hood school. I had a group of ministers come up and interview me as
to the same question.
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They said, "What would you dog"
I said "These black children are already grouped according to their

achievements and learning abilities in their neighborhood schools.
With the change that has taken place in 70-30 teacher ratio through-
out our system and colorblind appropriation system, I feel indeed
that the educational achievements of these slower learners or of these
students who perhaps in the past have been denied better teaching,
would certainly be increased. The level of achievement would be
increased.

Mr. HUN DATE. Thank you very much.
I want you to know, and your associates to know, that Congressman

Bennett and Congressman Chappell have been most active in bringing
this point of view to the committee and they are both known to be
energetic and busy Congressmen and the amount of time they have
given you this morning indicates their concern with the problem.

Mr. ELLISON. Yes, and we appreciate it.
Chairman CELLER. Mr. Ellison, we are grateful to you and your

associates for coming here this morning. You have certainly in most
dramatic fashion given us the picture of conditions that exist in the
Jacksonville, Fla., area. We will take those conditions into considera-
tion when we fashion a bill if any.

We thank you very much and we are appreciative to you Congress-
man Bennett, for having you before us.

Mr. Emsow. Thank you.
Chairman CELLER. We will insert in the record at this point the

following statements:
A statement of the Honorable William D. Broomfield, a U.S. Rep-

.resentative in Congress from the State of Michigan.
A statement of Prof. Charles Alan Wright and Charles T. Mc-

Cormick, professor of law, University of Texas at Austin.
A statement of the Urban League of Rochester, N.Y., entitled "Re-

sponse on Busing."
An article entitled "Busing Is Not the Issue," by the Honorable

Reubin O'D. Askew, Governor of Florida.
(The statements referred to follow :)

STATEMENT OF HON. WILLIAM S. BROOMFIELD, A U.S. REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MICHIGAN

Mr. CHAIRMAN. First of 11, I would like to thank you and the distinguished
members of this Committee for the opportunity to appear here today.

As you know, I am the author of an amendment to postpone court-ordered
bussing until all appeals to that order haN bt*n exhausted. This amendment
was approved by the House last November. The House recently reaffirmed its
support by instructing the conferees on the Higher Education Act to insist on
this language as opposed to the Mansfield -Scott version which passed in the
Senate.

I sincerely hope that that conference will come to a speedy conclusion. The
unprecendented outcry of the American people, both black and white, against
forced busing makes action by this Congress imperative.

It is with deep conviction that I say that because I am convinced that the
best way to solve the busing crisis in this country is through legislation. This
legislation must to my mind move forward in two directions ; for when we speak
of busing we are really dealing with two very closely related issues.

The first is the question of preserving the integrity of the neighborhood school
system. The phrase "neighborhood school" has been heard increasingly of late
but all that really means is local control of the education, the destiny and the
well-being of our children.

80-449 0 - 72 - 22 (Pl. 3)



1630

The desire to retain the neighborhood school system is shared in common
by parents of all races. It is felt as strongly by Chinese parents in San Francisco,
as it is by black parents in the inner city and suburban whites.

Secondly, once the neighborhood school system is preserved, and I think that
the anti-busing amendments to the Higher Education Act will help do that, we
must go one step further. We must enact legislation to insure that there really
is quality education available in all of our neighborhood schools.

Mr. Chairman, I would like to see this Congress take steps not only to prevent
forced busingto arrive at racial balances but also pass legislation to equalize
educational opportunities in all the schools cf this country.

Afterall, it was because the courts discovered differences between the quality
of education in suburban versus inner city schools that they ordered bussing.
In some cases, I would agree with their conclusion that there is a difference
in the quality of education available, but I am absolutely opposed to the remedy
that they propose.

Forced busing is not a unifying factor ;' on the contrary, forced busing has
bee^,ine an ircitating factor which divides rather than unites. This so-called
remedy is in fact self defeating. Busing does nothing to improve the quality
of education in the schools. Busing is an expensive, time consuming, non-educa-
tional tax on our already overburdened school budgets.

Mr. Chairman, if I may, I would like to illustrate just how expensive a mass
busing program, ordered in the name of quality education, can be. In the Metro-
politan Detroit area, it is estimated that $3.5 million would be needed to purchase
the necessary buses for cross district busing between the suburbs and the city.
To that figure must be added the cost of hiring drivers, maintenance, insurance
and garage facilities to store those buses.

It is apparent that the $3.5 million capital cost for buses will soar to many
more millions. There is no doubt in my mind that those same funds, if applied
toward educating our children rather than simply transporting them to one school
or another, could serve to improve oar school systems.

On the other hand. there are many ways in which Congress, through-legisla-
tion and allocation of federal funds, can approach the problem of unequal educa-
tional opportunities.

There are a wealth of programs of educational reform that have been proposed
by experts in this field. Indeed, the challenge that lies ahead is not so much
to develop new programs as much as it is to sift through the many alternatives
now available to select those approaches which are most effective.

Mr. Chairman, I lay no claim to being an expert in the field of education. How-
ever. I am aware, as I am sure the members of this Committee are, of new ideas
which are worth the consideration and study of Congress. Some examples are
the following

.(I) Specialized teacher training programs which would provide teachers with
the latest educational skills and techniques designed to meet the special needs
of inner city children.

(2) Increased federal or state aid for new schools and teaching equipment.
Federal revenue sharing may prove to be valuable in this regard.

(3) Additional teaching assistants and aides to relieve teachers of mounting
clerical work which reduces the amount of time a teacher can spend in the
classroom.

I feel that Congress should focus its energy and time on the consideration of
these and other equally challenging ideas. These are remedies which, unlike
forced busing, are positive in nature and will improve all of our schools.

It should be remembered that busing is only a means to an end. I submit that
it IA only one of many possible means to reach that end and, further, that it is
the one which is least desirable.

In light of this analysis. I think that Congress is faced with an important test.
The American people, frustrated by court ordered busing, have turned to us for
help. We have a duty, under the Constitution, to i,spond to the legitimate needs
of our people It is only natural and proper that Americans look to Congress
for an answer to this problem.

Should we fail to meet that dutv, should we ignore the crisis which busing has
generated in this country, then the only remaining channel for relief would be a
Constitutional Amendment to ban busing. As I have stated previously, I prefer
a legislative response to the busing issue. If that should fail, those of us who'
oppose forced busing will have no other means to express our opposition except
by amending the Constitution.
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I am confident that Congress can resolve the problem of forced busing without
a Constitutional Amendment and I am confident that Congress will soon take
the necessary steps to do just that.

STATEMENT OF PROFESSOR CHARLES ALAN WRIGHT ON PRESIDENT'S PROGRAM
CONCERNING Smoot. DESEGREGATION REMEDIES

Mr. Chairman and Members of the Subcommittee, my name is Charles Abu
Wright. I am Charles T. McCormick Professor of Law at The University ofTexas. I come to support the constitutionality of the legislation proposed by
President Nixon dealing with equal educational opportunity.

I am not qualified to express an opinion on what national policy should be
in this sensitive area. Although I am a professional educator, I have no special
competence in matters of educational policy. I hope that I do have a special
competence on matters of constitutional law and on the power of Congress over
the federal courts. I have taught law for more than twenty years, at the Uni-
versity of Minnesota from 1950 to 1955 and at The University of Texas since
that time. I was a visiting professor at the University of Pennsylvania Law
School in 1959-1960, at the Harvard Law School in 1964-65, and at the Yale
Law School in 1968-69. I regularly teach courses in Federal Courts and in
Constitutional Law, and, when my other university duties permit, also offer a
seminar in Federal Courts and a seminar on the Supreme Court.

My writ'{ -F° include a multi-volume treatise on Federal Practice and Pro-
cedure, of which ten volumes, prepared by my collaborator, Professor Arthur R.Miller, and I have so far been published. I am the author of a one-volume horn-
book, Wright on Federal Courts, the second edition of which was published in
1970, and, in collaboration with two others, of Cases on Federal Courts, thefifth edition of which was published in 1970. I have 1 -o written extensively,
both on constitutional law and on the federal courts, in ehe law reviews.I was consulted by the Cabinet Committee on Education in the course of the
preparation of its recommendations to President Nixon on the present subject
and have studied with care the bills that he ultimately presented for considera-
tion by the Congress. Of course, the constitutional questions can be raised aboutportions of those bills, just as questions can and are raised about any actionof Congress that is not in exact conformity with some prior action already
authoritatively upheld. Should those bills be enacted and should they be chal-
lenged, the constitutional questions raised about them can only be finally deter-
mined by the courts. Contrary to some suggestions in the press, nothing in thesebills purports to limit in any way judicial review of their constitutionality.
The bills raise no question about the great principle announced in Marburg v.
Madison,1 Cranch 137 ( 1803).

Unless and until a final answer is given by the courts, all that any of us can
do is form our best judgment, in the light of the Constitution and the 'sties con-
struing it, about whether these bills are consistent with the Constitution. My own
judgment on that question is very clear. I think the proposed legislation is so
solidly buttressed by well-established principles of constitutional law that the
doubts that have been expressed about it seem to me insubstantial. The authority
of the Congress to adopt these bills is readily derived from § 5 of the Fourteenth
Amendment and from Article III, § 2, of the Constitution.

It is well settled, for example, that the power of Congress under the enforce-
ment provisions of the post-Civil War amendments i 5 of the Fourteenth Amend-ment and 2 of the Fifteenth Amendmentis as broad as its power under the
Necessary and Proper Clause and is a positive grant of power to Congresb to
determine, in its discretion, whether and what legislation is needed to secure the
guarantees of those amendments. South Carolina v. Katzcnbach, 383 U.S. 301
(1966) ; Katzcnbach v. Morgan, 384 U.S. 641 (1966).

I do not read those, enforcement provisions as authorizing the Congress to
decide what substantive rights are protected by the Constitution. That is why I
appeared in the Supreme Court as counsel for my state to challenge legislation
in which Congress had determined that the Fourteenth Amendment requires
that 18-year-olds be given the vote. To the extent that Katzenbach v. Morgan
may have seemed to recognize a congressional power to perform the judicial
function of interpreting the Constitution, I had hoped that it would have a
deserved repose since the decision in the 18-year-old case, Oregon v. Mitchell, 400
U.S. 112 (1970). But if the substantive constitutional right has been recognized,
either by the words of the Constitution itself, as in South Carolina v. Katzenbarh,



or by authoritative judicial decisions, it seems to me that Congress has a very
wide latitude in deciding what remedies are to be used to enforce the right.

Some of the critics of the President's proposals have pointed to the famous
footnote 10 in Katzenbach v. Morgan, 381 U.S. at 651. The Court then said:

We emphasize that Congress' power under § 5 is limited to adopting measures
to enforce the guarantees of the Amendment ; § 5 grants Congress no power to
restrict, abrogate, or dilute these guarantees. Thus, for example, an enactment
authorizing the States to establish racially segregated systems of education
would not beas required by § 5a measure "to enforce" the Equal Protection
Clause since that clause of its n force prohibits such state laws.

There is a similar dictum in Oregon v. Mitchell, 400 U.S. at 128.
On my own view of § 5that it does not give Congress power to decide what

substantive rights are protected by the Constitutionthis question would never
arise, for I do not think Congress may either add to or abrogate substantive
rights that the Constitution protects. Commentators who take a friendlier view
of Katzenbach. v. Morgan than I do, and who think Congress can create new sub-
stantive rights, disagree with footnote 10 and think Congress can also restrict
substantive rights. Cox, The Role of Congress in Constitutional Determinations,
40 U. Cinc. L. Rev. 199, 247-261 (1971) ; Burt, Miranda and Title II: A Morganatic
Marriage, 1969 Sup. Ct. Rev. 81, 118-134. Matters of this kind are an interesting
subject for discussion by constitutional lawyers but would seem to have no rele-
vance to the busing proposals. Those proposals do not modify in any way the
guarantees of the Equal Protection Clause. Instead, they speak only to the
remedial measures that courts may require of school districts that have formerly
denied equal protection by segregation in the public schools.

The holding in Brown v. Board of Education, 347 U.S. 483 (1954), was that
segregation of children in public schools solely on the basis of race deprive' the
children of the minority group of equal educational opportunities and thus vio-
lates the Equal Protection Clause. This is the substantive right involved. The
Court restated this, and distinguished very clearly between the substantive right,
guaranteed by the Constitution, and the question of remedy, left to the equitable
powers of the courts, in Swann v. Charlotte-Mecklenburg Board of Education,
402 U.S. 1, 15 (1971).

The objective today remains to eliminate from the public schools all vestiges
of state-imposed segregation. Segregation was the evil struck down by Brown I
as contrary to the equal protection guarantees of the Constitution. That was the
violation sought to be corrected by the remedial measure of Brown II. *
Once a right and a violation have been shown, the scope of a district court's
equitable powers to remedy past wrongs 17, broad, for breadth and flexibility are
inherent in equitable remedies.

The distinction between constitutional violation and remedy was also clearly
stated in the companion case of North. Carolina State Board of Education v.
Swann, 402 U.S. 43, 45 (1971) .

The power of Congress to withdraw particular remedies from the federal
courts, particularly when they are sitting as courts of equity, has been exer-
cised throughout the history of the Republic and has rarely been challenged.
Familiar examples are the Anti-Injunction Act of 1793, 28 U.S.C. § 2283, the
Norris-LaGuardia Act, 28 U.S.C. §§ 101 et seq., upheld in Lauf v. E. G. Skinner 4
Co., Inc., 303 U.S. 323 (1938), the Johnson Act of 1934, 28 U.S.C. § 1342, and the
Tax Injunction Act of 1937, 28 U.S.C. § 1341. Many cases falling within these
statutes involve plaintiffs who are claiming constitutional rights. Indeed, in the
Lauf case itself the dissenters thought that the effect of barring the employer
from obtaining an injunction was to deprive him of property without due process
of law. 303 U.S. at 340. Nevertheless, it is always held that the power of Congress
over remedies goes this far.

This power of Congress over remedies was discussed by the Court only last
term. In the course of finding a right to bring suit for damages against federal
agents who have violated the Fourth Amendment, the Court said, in Bivens v.
Six Unknown Agents, 403 U.S. 388, 397 ) , that :

We have here no explicit congressional declaration that persons injured by a
Federal officer's violation of the Fourth Amendment may not recover money
damages from the agents, but must instead he remitted to another remedy.
equally effective in the view of Congress. The question is merely whether peti-
tioner, if he can demonstrate an injury consequent upon the violation by federal
agents of his Fourth Amendment rights, is entitled to redress his injury through
a particular remedial mechanism normally available in the federal courts.
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The implication is clear that if Congress had decided, or should decide, that
the "normally available" remedy should not fie for this kind of violation, the
Court would honor this congressional judgment. Indeed, Justice Harlan, in his
concurring opinion, saw the problem as whether the question of "a judicial
remedy for the vindication of a federal constitutional right is placed by the
Constitution itself exclusively in Congress' hands." 403 U.S. at 401-402. In his
dissenting opinion in the same case, Chief Justice Burger argued that Congress
could eliminate the Exclusionary Rule as a sanction for illegal searches if it
-would provide some meaningful and effective remedy aaginst unlawful conduct
by government officials." 403 U.S. at 421. Similarly, in Miranda v. Arizona, 384
U.S. 436, 467 (1906), the Court, speaking through Chief Justice Warren, spoke
of the power of Congress to define remedies for the constitutional violations
involved in that case, and emphasized that "our decision in no way creates a con-
stitutional straitjacket which will handicap sound efforts at reform ."

Neither Swann nor any other Supreme Court case holds that there is a con-
stitutional right to attend a racially balanced school or a constitutional right to
be taken to school by bus for that purpose. Swann explicitly rejected the notion
that the Constitution requires racial balance, 402 U.S. at 24, and recognized that
one-race schools may remain so long as they are not part of state-enforced seg-
regation. 402 U.S. at 25-26. It would seem that the power of Congress to speak
to the question of remedy and to say whether and under what circumstances a
particular remedy is to be used, is no less for violation of the Equal Protection
Clause than it is for violation of the Fourth Amendment, the Self Incrimination
Clause, the Due Process Clause, or any other provision of the Constitution.

The analysis I have made here is consistent with that of other commentators.
Former Solicitor General Archibald Cox has written that the Supreme Court's
desegregation cases subsequent to Brown I "probably deal with remedies for
constitutional violations rather than basic constitutional commands." Cox, The
Role of Congress in Constitutional Determinations, 40 U. Cinc. L. Rev. 199, 258
(1971). He thinks Congress can properly legislate about remedies for past dis-
crimination, and say :

It seemed irrelevant whether the relief is greater or lesser than the courts
would order. In either event, the relief is not part of the Constitution.

Id. at 259. See also Developments in the LawEqual Protection
$2 Harr. L. Rev. 1065, 1157 (1969) where it is said :
If Congress did face the issue directly and suspend jurisdiction to grant busing

as a remedy, the Federal courts would seem to be bound to respect the limitation.
The conclusion is not inconsistent with what was said in North Carolina State

Board of Education v, Swann. The Court there held uncoustitutional a state
statute that barred any use of busing to create racial balance. In its opinion, the
Court said:

But transportation has long been an integral part of all public educational
systems, and it is unlikely that a truly effective remedy could be devised without
continued reliance upon it.

402 U.S. at 46. The North Carolina statute was a complete ban on busing. The
bill proposed by the President allows busing in circumstances where it is neces-
sary. The North Carolina legislature, which adopted the statute held invalid in
the case just cited, has no power under § 5 of the Fourteenth Amendment and no
power over the jurisdiction of the federal courts. Congress has those powers.
Finally, the structure of the opinion is quite interesting. Chief Justice Burger,
for the Court, said that consideration of the race of students is "absolutely essen-
tial" in formulating a plau for desegregation, 402 U.S. at 46, and that a flat
prohibition against assignments to create a racial balance -must inevitably con-
flict" with the constitutional duty to dis-establish dual school systems. Ibid. The
contrast between "absolutely essential" and "inevitably" and the subsequent
statement that it is "unlikely" that an effective remedy could be devised without
some busing is illuminating.

The bill in question does not prohibit busing. It permits it to be used for high
school students as a remedy of last resort. It permits it to be used for elementary
school students to the extent that the district has previously provided trans-
portation for those younger students. In Swann the Court recognized that "the
scope of permissible transportation of students as an implement of a remedial
decree cannot be defined with precision." 402 US, at 29. It said that "no
rigid guidelines" can be given. ibid., and that "the reconciliation of competing
values" is required. 402 U.S. at 31. It said, quite significantly, that "it hardly needs
stating that the limits on time of travel will vary with many factors, but prob.
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ably with none more than the age of the students." Ibid. In the light of that
language, there is ample room for Congress to draw the Hue between the sixth
and Seventh grades and to restrict more narrowly busing of younger student:,
than it does older students. Section 403(a) of the bill makes a district's prior use
of busing for elementary students the criteria. In those districts where busing
has been extensively used for younger students, the bill would continue to allow
it, and the court would, of course, be free to route the bus in a way that will
maximize desegregation. Those districts that have In the past followed a neigh-
borhood school policy for the elementary schools and have thought that children
this young should not be taken far from their homes to school r'uld be free to
continue those policies.

The distinction between elementary students and "Ider students is consistent
with what has been common practice in many schools, and should ameliorate the
gravest problems that have been found in dismantling dual school systems. In
the Charlotte-Mecklenburg district itself, the plan v.timately adopted for the
junior high schools and high schools was essentially th t proposed by the school
board. 402 U.S. at 9. It was the elementary schools that created the grertPst
difficulty and provoked the greatest controversy. In the companion case from
Mobile, it was found that a satiafactory plan could be drawn for the junior and
senior high schools without bus transportation or split zoning. Davis v. School
Commissioners of Mobile County, 402 U.S. 33, 35-36 (1971). Again, it was the
elementary schools that caused difficulty.

There are some who say that the proposals under consideration are an attack
on the federal courts. If I thought that to be true, I would not be supporting the
proposals. In the Preface to a book I published in 1969 I said "I admire and
respect the Supreme Court of the United States," 1 Wright, Federal Practice and
Procedure: Criminal viii (1969). That feeling of mine has not changed, and it
extends also to the lower federal courts. But, I think that those who perceive
these proposals as an attack on the courts should ponder the wisdom of Justice
Stone's famous remark in his dissent in United States v. Butler, 297 U.S. 1, 87
(1936), that "courts are not the only agency of government that must be assumed
to have the capacity to govern."

I regard the proposed Equal Educational Opportunity Act of 1972 as a measure
for the relief of the courts, rather than as an attack on them. I have long thought
it unfortunate that the courts have been left to grapple with the extraor linerily
difficult problem of dismantling the dual school system without any guidance
from the Congress. The task was a hard one. As the Chief Justice wrote in Swann,
"nothing in our national experience prior to 1955 prepared anyone for dealin4
with changes and adjustments of the magnitude and complexity encountered
since then." 402 U.S. at 13. In the absence of action by Congress, "those courts
had to improvise and experiment 'without detailed or specific guidelines." 402
U.S. at 9. The courts have special competence to decide, and acted wisely in de-
ciding, that racial segregation in the schools is a violation of the Equal Protec-
tion Clause. They have no special competence to decide where a bus should run or
how much racial balance is enough. Questions of this kind are much better
resolved by legislation in Congress than by endeavoring to find judicial answers
in the small print of the Fourteenth Amendment. The adoption by Congress of
legislation defining the remedies for segregation in schools seems to me clearly
within the power of Congress and this is a situation in which it is in the national
Interest that Congress responsibly exercise its power.

THE URBAN LEAGUE OF ROCHESTER, NEW YORKRESPONSE ON RUBINO

As President of the Urban League of Rochester, I want to address myself to
the speech delivered by President Nixon on Thursday, March 16, excerpts of which
appeared in the New York Times on Saturday, March 18.

The Urban League of Rochester has serious reservations about President
Nixon's proposal for a moratorium on w nat the President calls Federal Court
ordered busing to achieve "racial intergration." The President said : . . . muny
lower court decisions have gone far beyond what most people would consider
reasonable, and beyond what the Supreme Court has said is necessary in the
requirements they have imposed for the reorganization of school districts and the
transportation of school pupils."

No court in the nation. to my knowledge, has ordered busing to achieve "racial
integration." What several courts have done, however, in appropriate cases, is
to order busing as a remedy and as a legitimate means to dismantle a segregated
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school system. In 1954, the U.S. Supreme Court declared that state imposed seg-
regated schools were inherently unequal and in violation of the Fourteenth
Amendment. The Supreme Court required Federal Courts to fashion appropriate
remedies to eliminate segregation in the public schools. Busing is only one remedy
devised by Federal Courts to cope with the school segregation problem. Thus, the
only issue in each school segregation case is whether students are deprived of
equal protection of the laws under the Fourteenth Amendment by being required
to attend a segregated school system. "Racial integration" is not an issue.

For Congress, by legislation, to deprive Federal Courts of the remedy of busing
to achieve equal protection of the laws for victims of a segregated school system
present at least two serious constitutional questions.

(a) Would the law constitute a violation of the Fifth Amendment's due process
of law to countless victims of segregated schools?

(b) Would the law be an improper exercise of Congressional power over
the Judiciary and, therefore, inconsistent with Article III of the Constitution?

It is ironic that since 1954 when the Supreme Court decided the Brown Case,
neither the Executive nor the Legislative branches of Government has attempted
to implement the constitutional right of black students to a non-segregated ed-
ucation in public schools. The tack of implementing this basic constitutional
right has fallen to the Judiciary by default and now comes Nixon's current pro-
posal attacking the Judiciary for single-handedly attempting to make the Con-
stitution a meaningful document for all United States citizens.

For reasons fundamentally different from those offered by President Nixon,
the Urban League of Rochester supports that aspect of the President's proposal
which would give intensive financial aid to inner city school systems. We do
affirm, however, that such aid should not be contingent on giving up remedies,
including busingovhich Federal Courts have fashioned as a remedy for vindicc'.-
ing the rights of inner city children to a non-segregated education. Constitutional
rights are too valuable to be bargained away in this manner. To accept financial
aid in lieu of constitutional rights and remedies would be an unwise return to
the separate but equal doctrine of 1896 which we had every reason to believe
was rejected in the unanimous decision in Brown vs Board of Education in 1954.
We will not, like Jacob in the Biblical myth, bargain away a precious birthright
for a mess of pottage.

The Urban League of Rochester supports the President's aid plan only because
it could possibly immediately strengthen existing inferior schools in the inner city.
While we support this aspect of the President's proposal, the Urban League of
Rochester reaffirms its support of numerous judicial remedies, including busing,
as effective means to dismantle the dual system of public education which con-
tinues to exist in too many public education systems of the United States and
which inflicts irreparable harm on the psyche of the children of minority groups.

I now remove from the objective and analytic to some comments on the situa-
tion before the nation and I admit subjectivity here. Once more the President has
demonstrated his callousness to the needs of blacks, of other minorities and of
the poor; once more he has acted purely for political gain ; once more he has
succumbed to the wishes of the majority, the silent majority, who are silent
because they are morally bankrupt, and basically selfish ; once more he has seized
upon fears, on created fears, and exploited the achilles heel of American society.

What he has said in effect is that education is an instrument for the preserva-
tion of the status quo: Keep the blacks where they are, geographically and edu-
cationally, what we say is that education is an instrument, not only for preserva-
tion, but also for change : It should ameliorate the quality of life in the society,
mediate differences among people, and expose youngsters to one another over a
period of years. If this is done, many of the stereotype conception» we have of
each other would be removed, many of the false assumptions we make of each
other would be corrected experientially ; and many of the social confrontation»
which now exist would be ovoidal.

We must emphasize that we construe the President's moratorium on busing
as an invitation to return to the 181)6 doctrine of separate but equal. The 1954
decision of the Warren Court declared that any separate system of education is
inherently unequal. To give the sanctity of law to an obviously flagitious system
of education, even under the guise of response to the desires of the majority, is
to abdicate moral leadership.
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THE SILENT MAJORITY

The great Pericles said : "in Athens, we say silent men are useless." Mr. Nixon
says, "the wishes of the great majority must be heeded," even when those wishes
are demonstrably harmful to the body politic. Mr. Nixon very well knows that
the majority has never been kindly disposed to the rights of the minority. Every
inch of ground gained has been stubbornly fought for and stubbornly contested;
every inch or ground gained has had to be tenaciously protected.

Whatever the posture of the Urban League of Rochester has been in the past,
under my leadership it will be stubborn and tenacious.

We have said earlier that the move of the President at this time, in the wake
of what the New York Times (editorial Saturday, March 18), calls "the muddy
field of Florida politics," smacks of the political. Now, Aristotle tells us that man
is a political animal : but some animals are domesticated and friendly ; others are
hostile, and are enemies of man. You may take your pick as to which political
animal we consider the President to be when it comes to the interest of blacks.
We have no hesitation in making up our minds.

Then we must consider the unwarranted attack on the courts and the gratui-
tous imputation of the "social planners." Minorities in this country look to the
Federal Courts as the only institution in which they may receive full justice.
The social planners are the ones who inveighed against slavery, fought for the
rights of labor unions, urged social welfare, minimum wages and proper work-
ing conditions; it is they who are now fighting for proper medical attention for
all Americans, for equal rights for women, and for the removal of all artificial
obstacles which hinder minorities from participating fully in the life of the
society.

Stripped of the powers of the Federal Courts and in the absence of the activi-
ties of the social planners, all hope would fade for achieving racial equality in
the United States.
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(Inequality in Education, Harvard Center for Law and Education; No. 11, March 1972]

Busing Is Not The Issue
by Reubin O'D. Askew*

Ralph Waldo Emerson once said that "This
time, like all times, is a very good one, if we but
know what to do with it." I am not sure what
must be done to bring out the good in today's
times. But I am convinced that sitting and waiting
for the inevitable is not the answer.

For this reason, I want to say a few things
with which many will disagree, things which are
decidedly unpopular, but things which I feel must
be said in the interest of the American peopleall
of them. In doing so I am not attempting in any
Way to judge nor place labels on anyone who
disagrees.

Two questions with nationwide reper
anions for school desegregation were added to
our Florida Presidential primary ballot for March
14th. They were

1. Do you favor an amendment
to the United States Constitution that
would prohibit forced busing and
guarantee the right of each student to
attend the appropriate public school
nearest his home?

2. Do you favor providing an
equal opportunity for quality educe
tion for all children, regardless of race,
creed, color or place of residence, and
do you oppose a return to a dual
system of public schools?

Many people feel strongly about these sub
jects, and rightly so. Many Floridians (and many
throughout the nation who wish for a similar way
to express their sentiments) feel that a oonstitu
tional amendment prohibiting busing is a wise and
necessary measure. But I feel that it Is wiser for
people to vote "No" on the anti-busing amend
ment, and "Yes" on equal educational opportu-
nity.

Reuben Askew is the Governor of Florida.

I strongly oppose a constitutional amend-
ment to outlaw busingbut not because I like it or
think it is a panacea for our problems. On the
contrary, I recognize and regret the inconvenience,
disruption and hardship it often creates for many
parents and children, I am not without feeling for
them, and I do not think anyone is. Busing is an
artificial and inadequate instrument of change. It
should be abandoned as soon as we can afford to
do so.

Value of Busing
Yet, by the use of busing (and other

methods), we have made real progress in dis-
mantling a dual system of racially segregated
public schools in this country. And I believe that
until we find alternative ways of providing an
equal opportunity for quality education for all,
regardless of race, creed, color or place of real.
deuce (and that last part is important); until we
are sure that ending busing will not bring a return
to segregated public schools; until we have those
assurances, we must not unduly limit ourselves
and certainly not constitutionally.

We must not risk seriously undermining the
spirit of the Constitution, one of the noblest
documents produced by man. We must not risk
returning to the kind of segregation, fear and
misunderstanding which produc d the very prob.
lem that led to busing in the f rst place. Instead,
we must all work together to find ways other than
busing to guarantee that no American is denied an
equal opportunity to grow and develop in a
nonsegregated society.

That is what the present clamor is all about.
Nobody is really committed to busing as an end in
itself. It is the purpose for which we bus that is
sllimportant. That goal is to put the divisive and
self-defeating issue of race behind us once and for
all. It is a goal worthy of vigorous pursuit by
anyone who believes that all people should live
together in peace, justice and harmony.

I believe we are closer to this goal now than
ever before. I believe we are closer than any

3
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civiliiation in history to achieving a society in
which all races, creeds and religions can not only
live with their differences, but thrive upon them,
and learn from them as well. I think we are well
within reach of understanding one another, caring
for one another, and affirming our commitment to
the principles of justice and compassion which
made this country what it is today. How sad it
would be to turn back now, not only for minority
children but for all of us.

Of course we do not want our children to
suffer unnecessary hardships. That goes without
saying. But neither do we want them to grow up in
a world of continuing racial discord, racial hatred
and, above all, racial violence. But I fear that this
is what we will have if we do not work now to
solve our racial problems. This is surely what we
will have if we continue to thwart every attempt
to bring us together.

Ignorance is the father of cruelty. But we are
beginning at last to overcome the ignorance which
has kept us divided for so long, the ignorance
which has been responsible for so much cruelty
between the races. This is true especially of the
South.

The Busing Smokescreen
Because of our persistent preoccupation

with race related issues, we have all too frequently
neglected the real economic and environmental
problems of the people, black and white alike. In
this way, we have not been fair to ourselves. When
people are divided against themselves on racial
grounds, they have no time to demand a fair shake
on taxes, utility bills, consumer protection,
government services, environmental preservation,
and other problems. In this session ofthe Florida
legislature, for example, proposals for reform of
education, environmental controls, and utility
regulation have taken a beck seat to a straw vote
on busing which, in the final analysis, does not
really accomplish anything. Believe me, while the
legislature and news media were focusing attention
on the busing debate, lobbyists and special In.
tends were herd at work undermining programs
that would put money into people's pockets, that
would help protect people and the other living
things which make Florida a worthwhile place in
which to live.

This is probably the greatest reason why the
South has been lagging behind other regions on
issues such as wages, distribution of the tax

4 /INEQUALITY IN EDUCATION

burden, health, medical care, and aid to the elderly
and others in need. So often when someone
attempts to do something about people's basic
needs, the race issue is resurrected in one form or
another. Interestingly enough, I asked the legis
lature to put those other kinds of issues on the
ballot along with busing. And they refused.

Political Maturity
I hope that we are moving beyond racial

appeals here in Florida. throughout the South, and
the rest of the nation as well. It is time to say that
we are not caught up in the mania of stopping
busing at any cost, that we are maturing politi
callY. that we know the real issues when we see
them, that we will no longer be fooled, frightened
and divided against ourselves. This is how we gain
a better understanding of what this country is all
about.

For many years now, the rest of the nation
has been saying to the South that it is morally
wrong to deprive any citizen of an equal oppor.
tunity in life because of his color. I think most of
us have come to agree with that. But now the time
has come for the rest of the nation to live up to its
own stated principles. Only now are the other
regions themselves beginning to feel the effects of
the movement to eliminate segregation.

I say that the rest of this nation should not
abandon its principles when the going gets tough. I
do not say this to be vindictive. I say it to be fair.
The rest of the nation has sought to bring justice
to the South by mandate and court order. Now
perhaps it is time for the South to teach the same
thing to other regions in a more effective wayby
example. I certainly hope we will.

Regardless of how people feel about busing
or segregation, a constitutional amendment to
change things is neither necessary nor desirable. It
is dangerous to tamper with the United States
Constitution under emotional circums ands, and I
have been heartened by the reports that President
Nixon and V ice President Agnew have reservations
about amending it in this way, that the Senate
leaders in both parties are against a constitutional
amendment. As one key member of the Nixon
administration put it, these proposals "could have
the effect of actually undercutting and rolling
bad the measures that have been taken to
dismantle the dual school system."

I hope we can say to those who would keep
us angry, confused and divided, that we are more
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concerned about justice than about transportation,
and that while we are determined to solve both,
we are going to take justice first.

It never has been my feeling that the
majority of the people who oppose busing are
racially motivated. On the contrary, I believe that
most people who are disturbed by the incon
venience, disruption and hardship of busing, are
nevertheless just as concerned that we put an end
to segregation, and assure equal opportunity for
all. Busing is one way of doing that. Perhaps it is
the least desirable way, but it is effective nonethe-
less.

Other Desegregation Paths
Now is the time for Americans of good faith

to search for other effective ways. One way, as I
have said before, would be to work at the
community level to overcome economic barriers
and change our housing patternsso that every
neighborhood school would be a desegregated
school (not necessarily one with an exact racial
balance, but one in which the proper emphasis is
on our real goal of quality education for al.

It is regrettable that education has had to
shoulder a disproportionate share of the burdens
of overcoming the effects of segregation. We can
and should put greater emphasis on employment
opportunities and fair housing practices as well as

education. But we can also put greater emphasis
on preschool education for all children so that
they start on an equal footing as early as possible.
We can assure that no schools are so lacking in
facilities, discipline and properly trained personnel
that parents are legitimately fearful for their
child's safety, health, development and wellbeing.
For if such schools harm one child, they harm all
children and should not be tolerated. School
buildings can also be placed to ease the necessity
of busing. There is much more we can do. I am
sure, and I hope we will.

Then we can put an end to busing without
setting the stage for a racial discord such as we
have never before imagined. Then we can get on to
those other problems which we've neglected for
far too long.

In dosing, let me say that we should be
working together to free ourselves of the fears and
divisions of yesterday, and to seek a better
tomorrow. If I seem presumptuous in taking this
opportunity to say so. I apologize. It is not my
intention to impose my will on anyone. But it is
my intention to give people cause for sober
reflection, so that they are very sure of what they
are doing before they encourage an amendment to
the United States Constitution, one that would
reverse our efforts to make that great document a
living testimony to the pursuit of freedom, equal.
ity, and justice for all.
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Chairman CELLER. We also insert in the record at this point further
information submitted by HEW respecting extent of desegregation
in a number of school districts in the 1971-72 school year.

We will adjourn until tomorrow morning at 10 o'clock.
(Whereupon, at 12 :35 p.m., the subcommittee adjourned to reconvene

at 10 a.m., Thursday, May 11,1972.)
DEPARTMENT OP HEALTH, EDUCATION, AND WELFARE,

OFFICE OF THE SECRETARY,
Washington, D.C., May 8, 1972.

Mr. BENJAMIN L. ZELENKO,
Genera/ Counsel, Commit ee on the Judiciary,
Rayburn HOU8C Office Building, Washington, D.C.

DEAR MR. ZELENKO This is in further regard to the Committee's request for
data indicating the extent of desegregation achieved in 154 school districts
which to our knowledge undertook new student reas..ignment measures in the
1971-72 (current) school year. Fifteen (15) copies of this data are enclosed,
together with a summary sheet indicating both transportation and desegregation
figures for 138 of the 154 districts, and a narrative pointing out major highlights.

As you will recall, printouts showing student transportation figures for the 154
school districts were transmitted to the Committee on April 12.

If the Department can be of further assistance, please let me know.
Sincerely yours,

WILLIAM H. VAN DEN TOORN,
Assistant to the Director, Office for Civil Rights.

SCHOOL DISTRICTS IMPLEMENTING STUDENT REASSESSMENT PLANS FOR THE
1971-72 SCHOOL YEAR

HIGHLIGHTS OF CHART SUMMARIZING TRANSPORTATION AND DESEGREGATION DATA

Of the 154 school districts with known student reassignment plans for the
1971-72 school year, 138 had comparative data for both 1970 and 1971 school
years.

1. These districts showed an increase of only 205,000 pupils transported. This
represents Et, little over 1% of the approximately 19 million pupils estimated as
being transported at public expense in the United States.

2. There were almost % (108,000) less black pupils in 100% minority schools
in 1971 than in 1970.

3. There were (229,000) less black pupils in 80-100% minority schools in 1971
than in 1970.

4. Conversely these were 61% (174,000) more black pupils attending pre-
dominantly white -Anglo (0-49% minority) school in 1971 than in 1970.

5. The balancL of black pupils is made up from 39% (6,000) more black pupils
in 50-79% (Columns C minus D plus E) minority schools in 1971 than in 1970
as well as a 1% increase (5,000) of black pupils from 1970 to 1971.

6. It is interesting to note that whereas there was a 1% (5,000) increase in
minority pupils from 1970 to 1971, there was a 5% (99,000) decrease in non-
minority pupils in the same districts in the same period of time.
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SCHOOL BUSING

THURSDAY, MAY 18, 1972

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE NO. 5 OF THE

COMMITTEE ON THE .JUDICIARY.
Washington, D .C1

The subcommittee met at 10 a.m., pursuant to adjournment, in room
21412 Rayburn House Office Building, Hon. Emanuel Celler, chairman,
presiding.

Present: Representatives Celler, Brooks, Jacobs, McCulloch, and
McClory.

Staff present: Benjamin L. Zelenko, general counsel; Franklin G.
Polk, associate counsel; and Herbert E. Hoffman counsel.

Mr. CELLER. The meeting will come to order.
The Chair wishes to announce that, after today's hearings, there

will be one more session and then the hearing will be closed. The last
session will be next Wednesday, when we will hear from Representa-
tive Waggonner of Louisiana, Representative Corman of California,
and one or two other Members of the House. Then we will have con-
chided our hearings on the subject of school busing.

This morning, our first witness is Mr. John H. Ruffin, Jr., an attor-
ney from Augusta, Ga. Mr. Ruffin.

STATEMENT OF JOHN H. RUFFIN, JR., ATTORNEY, AUGUSTA, GA.

Mr. RUFFIN. Mr. Chairman, distinguished committee members, I
have forwarded to this committee a prepared statement requested by
the committee and there is a reference on page 3 of the statement that
I would like to have deleted in light of the recent events surround-
ing Governor Wallace. With the committee's permission, I wish that
deleted from the statement.

(The prepared statement follows :)

STATEMENT OF JOHN H. RUFFIN, JR.

Mr. Chairman, Committee Members, my name is John H. Ruffin, Jr., and I am
a practicing attorney in the City of Augusta, Georgia. I am the attorney for the
plaintiffs in the nine-year-old desegregation suit against the County Board
of Education of Richmond County, Georgia. I have represented the plaintiffs
from the inception of this suit.

Please accept my thanks for permitting me to appear before you to express
myself on behalf of citizens of Richmond County, Georgia, both black and white,
on an issue which some seek to dente to constitutional status by politicizing the
basic right to an equal education and polarizing the fears and attitudes of the
populace of this great Nation.

This entire matter has been exploited even beyond the rationality of some who
once believed in equality of educational opportunity for all by an administration
which either is not aware of the constitutional dichotomy of the branches of

(10438)
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government, or does not care as long as it advances personal political ambitions ;
this is at best an exercise in Executive negativism. Blacks are unwilling to accept
the resurrection of the "ghost of Plessy past" and sacrifice their future for thirty
pieces of silver by accepting funds for ghetto schools through school boards which
have already exhibited an obvious aloofness to their needs in the misuse of mil-
lions of dollars already. Indeed there is a lesson to be learned when attorneys in
the administration on two different occasions within a three-year period resigned
or protested the Chief Executive's effort to retard the judicial process and to
nullify civil rights progress.

In 1954 with the advent of Brown v. Board of Education, the South said
"Never!" Almost two decades later, it appears that this is a nation-wide cry
masked through such phrases as "forced busing", "neighborhood schools", "ghetto
schools" and "inner-city schools." Almost two decades after the legal death of
Brown v. Board of Education, this country seems to be mired in the ugly abyss
of Bunkerism. I humbly request of you that you reject this emotional and irra-
tional frenzy, and re-affirm this Nation's commitment of providing equality of
educational opportunity to all.

This Committee should not be unmindful of the fact that busing as a methodi-
cal tool to desegregate was approved unanimously by the United States Supreme
Court in Swann v. Charlotte-Mecklenburg Board of Education; that three former
United States Supreme Court JusticesChief Justice Earl Warren, Justices Toni
C. Clark and Arthur Goldberghave publicly supported busing as a legitimate
method to accomplish desegregation ; that the Christian Methodist Episcopal
Church and the United States Civil Rights Commission, among ethers, have
approved this method of desegregating schools.

Millions of blacks and poor whites who are fortunate (or unfortunate as the
case may be) to reach adulthood are conditioned to accept the inevitability of
either prison or welfare rolls by virtue of a peculiar combination of status and
discrimination. The inevitability of the alternatives looms as an unavoidable
link in a chain sequence of countless humilitations. This Committee can give
hope to the hopeless, the helpless and the humiliated by rejecting this proposed
amendment.

Perhaps the black poet. Paul Lawrence Dunbar phrased it best in his poem,
"Worn Out", when he wrote :

You bid me hold my peace
And dry my fruitless tears,
Forgetting that I bear
A pain beyond my years.

e a *

I used at first to hope,
But hope is past and gone;
And now without a ray
My cheerless life drags on.

Gentlemen, it would indeed be catastrophic to subject the right to secure an
equal education of minorities to the popular vote of the majority. No one opposes
busing, but a substantial number of this Nation's citizens opposes busing to de-
segregate. Homer C. Floyd, Executive Director, Pennsylvania Human Relations
Commission, is reported to have said on August 4, 1971 :

The safety of that daily [bus] trip [to school] is paramount. Pennsylvania's
experience on this point in our [State] Department of Education's most recent
"Summary of School Accidents for a Six-Year Period" which shows that pupils
who were bused to school were three times safer than those who walked. Spe-
cifically, for the period of the summary, there was one accident for every 280
pupils who walked to school compared to one accident per every 898 pupils who
rode to school on buses.

That yellow vehicle which transports over eighteen million students per day
(or approximately 40% of this country's school children) cannot be that bad ;
that vehicle which transports children to school has proven to be the safest mode
of travel to and from school, and it cannot be that bad; that vehicle which trans-
ports children to school has proven to be safer than some classrooms and it can-
not be that bad ; and that vehicle is used by private schools to transport white
children who are avoiding desegregation, and it cannot be that bad. Busing in
Its present political and emotional context may be personally frustrating to
some, economically precarious to others, and socially sterile to still others; but
ft may very well be the May sun to September school systems.
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While it provides no comfort, and may be little perspective, the school desegre-
gation controversy really mirrors or echoes the evil in this Nation. In the final
analysis, it is not a question of segregation, desegregation or integrationbut a
question of determination. I implore you not to deflate the United States Consti-
tution in general and the Fourteenth Amendment in particular: not to carpet-
snatch the opportunity for poor whites and blacks whose hope for better life is
anchored to equal educational opportunity ; not to rug-jerk the progress made incivil rights; and not to stab honest and conscientious school superintendents in
their weary and over-burdened backs, who realize that their school systems are
retarded by the continued and debilitating divisiveness of racism.

When I see black and white chip:fen playing at the school bus stops whilewaiting for the bus to take them to school, I can envision no greater testimonial
which convinces me that a constitutional amendment to prohibit busing is not
only undesirable, but is really unnecessary.

This 15th day of May, 1972.
Respectfully submitted.

JOHN H. RUFFIN, Jr.
Mr. RUFFIN. Mr. Chairman, and distinguished committee members,

I do not suppose there is really anything that I can say that this com-
mittee has not heard or will not hear.

I think it is essential that this committee recognize that the proposed
constitutional amendment to prohibit busing really is an assault on the
U.S. Constitution in general and the 14th Amendment particularly and
this proposed amendment or this proposed legislation will certainly
retard the progress that has been made in civil rights.

There is no one in this country who opposes busing but certainly
there is a substantial segment of the citizenry of this Nation who op-
pose busing to achieve racial balance. In my own school district there
has been no order by a court to bus to achieve a racial balance.

The district court in my district recognizes that such is not permitted
by law in that the U.S. Supreme Court in the Swann case indicated
that although busing is a permissible tool to bring about desegregation.
it would be unlawful to require fixed mathematical ratios. That has not
been the case and such terms as forced busing and such terms as a
neighborhood school, busing to achieve racial balancethese are terms
which really mislead the public.

In many instances in my own State of Georgia, busing really has
improved the situation because in some instances school districts find
that they are spending less money than they have spent previously.

In my native county of Burke which is a classic example, although
it is a rural county, they have found that in desegregating the schools
and in desegregating the transportation facilities, they are able to
operate in a much more economical fashion.

There are some people in my own home town of Augusta now who
would have this committee believe that busing to desegregate really
is unwarranted, it is unnecessary, and it is illegal.

My school district in Augusta has been involved in litigation to
desegregate the schools for some 9 years now and we have not suc-
ceeded in desegregating the schools.

White children have been encouraged by school officials to boycott
schools and to attend priva' 5 schools. I would certainly like to impress
upon this committee that even those students who attend private
schools are bused to private schools for the simple reason that there
is not enough money to construct private schools in neighborhoods.

So nobody really opposes busing per se. People just oppose busing
because they oppose desegregation and I would like for this committee
to understand our position in this matter.
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I would like to further indicate to the committee that black people
are not impressed by the fact that this administration is offering some
$2 billion for ghetto schools. We think that is rehabilitational genocide.
We feel that people ought to be prepared to five in a pluralistic society.
We feel that one of the main goals of education is to prepare people
to get along with each other. As I observe whites and blacks who
stand on the corners waiting for their schoolbuses to transport them
to school, they get along and they play together and without any fan-
fare but it is only in instances where people oppose the desegregation
process and where people of ill will attempt to impose their will on
people who fed that race is really an irrelevant consideration when
you have trouble.

Mr. MeCtn,Locit. Mr. Chairman, I have a question.
Might I properly conclude from what you have just said that if

there are any difficulties arising from busing, they are not substantial
for people of good will, that there is no ground for complaint, and
there is little or no violence between the students?

Mr. RUFFIN. Not exactly that, sir. I do not want to mislead you.
There are some problems which have been caused by students, well. for
instance, when a school is "desegregated," and blacks are left out of
some of their curricular activitiesfor instance, friction results from
that.

But it results because there has been an unfair administration of the
programs. But students can get along if

Mr. McCum.ocn. If schoolteachers and administratorsthat is very
importantmove swiftly and impartially, then many such problems
would be eliminated.

Mr. ZELENKO. Mr. Ruffin, earlier in the hearing we had testimony
from Mr. Fleming of the school board in Augusta. He was asked
about the current court desegregation order, and whether in com-
plying' with the most recent court order, the school board had been
transferring schoolchildren, the classes intact, so that white children
and white classes and black classes were being moved intact to ele-
mentary schools. We asked Mr. Fleming whether that was in fact true
and whether he considered that to be in compliance with the court
order.

Could you tell the committee what is the fact in Augusta ?
Mr. RUFFIN. Yes, sir.
First of all, correction, that was not in the local paper. It was in

the A tlanta paper. It never would have been printed in the local
paper.

To answer your question, sir, those classes were transferred intact
and where there were all white classes, they remained all white classes.
Where there were some classes with a few blacks in them, they re-
mained that way.

The teachers and the classes were transferred intact.
Mr. ZELENKO. Mr. Ruffin, the Department of Justice has cited

Augusta, Ga., to this committee in support of its moratorium legisla-
tion as one of those cases where there has been excessive or extensive
busing.

We understand that approximately 5,000 of more eleMentary school-
children are now being transported pursuant to Judge Lawrence's
order.



1667

Can you give the subcommittee an indication of the distance or
traveltime those children are experiencing in Augusta?

Mr. RUFFIN. I had someone specifically check out the longest travel
distance for me and the longest travel distance was approximately
9.7 miles.

Mr. ZELENKO. What is the traveltime, do you know ?
Mr. RUFFIN. In terms of time, I do not recall, sir, what that was

but it was not an unusual amount of time but I do not recall exactly.
Mr. ZELENKO. One of the bills pending before this subcommittee

would establish a moratorium on new or additional busing. It would
stay implementation of any Federal court order requiring new or
additional busing, during the moratorium period. As I understand
the plan of Augusta. Ga., the final phase of school desegregation is to
take effect in September 1972. Has the plan yet been devised showing
which children will be assigned and to which schools in September
1972?

Mr. RUFFIN. Well
Mr. ZELENKO. Can you describe the current status of desegregation

to the subcommittee.
Mr. RI7FFIN. Yes, sir.
The plan on the elementary level was developed in three implement-

ing phases. Phase 1 went into effect on February 15. Plan 2, March
15, and phase 3 will go into effect in September 1972. The superin-
tendent is now in the process of preparing reports for the Federal
court to show how phase 3 will be implemented. There is no plan that
has been approved on the high school level at this point.

Mr. Zr.r,rxxo. The high school busing plan or transfer plan will go
into effect in September 1972 ; is that correct ?

Mr. RUFFIN. That is correct, sir.
Mr. ZI:LENNO. Tf the school boardwhich has not shown itself to

be willing to abide by these court ordersshould in any way revise the
third nhase of this desegregation plan, would it be necessary for you
as plaintiff to seek a court order to require that plan to go into effect
in September?

Mr. Ruvrix. Yes. That is eorrect and I might indicate while I am
on that point, sir, that the school board recently refused to devise a
plan on the high school lev,1 for implementation in September and
the district court has just entered another order on May 5 requesting
the school board to eome in with a plan by June 2 effective for
Sentember.

Mr. ZELENKO. If this busing moratorium bill were enacted, Mr.
Ruffin, can you give the committee your opinion as to whether or not
the third phase of a three-phase desegregation plan for Augusta. Ga.,
would, in fact, be permitted to go into effeet ?

Mr. Ruvrnv. No, sir; definitely not. It would be decimated.
Mr. CELLrE. Any questions. Mr. Mee] ory ?
Mr. MCCLORY. I have no questions.
I have read the testimony and beard the answers to these questions.
found it all very interesting and I would like to thank the witness.
Mr. Porx. Mr. Clio irman.
Mr. CELLER. Yes. Mr. Polk.
Mr. Pout. Mr. Ruffin. T believe in the AvaltRta ease. the court was

required to issue nu ancillary order against those seeking to obstruct
the court order,
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Mr. RUFFIN. That is correct, sir.
Mr. Pout. Could you tell the subcommittee why the court was re-

quired to issue that order?
Mr. RUFFIN. Yes, sir; incidentally, the court issued that order on its

own motion. It did not issue that order as a result of any request that
had been made by any party. The school board officials, including the
superintendent, participated in a mass rally and they indicated what
parents could do in order to get around the desegregation process and
in the audience, unknown to everybody else, was a Federal marshal
who made a report to a Federal judge and it was as a result of this
Federal marshal's report in affidavit form, that the district court en-
tered this order on its own motion.

Mr. Potx. Do you know some of the things that the members of the
school board had indicated could be, done to obstruct the desegregation
order?

Mr. RUFFIN. Well, the only thing that I could tell you is what was
carried in the press and what is in the marshal's statement.

Mr. POLK. Did the marshal's statement indicate that some members
of the school board were telling the parents not to send their children
to school?

Mr. RUFFIN. Yes.
Mr. Poms. Would that be a violation of Georgia law?
Mr. Rurras. Yes, sir; we have a pupil compulsory attendance law.
Mr. Pous. I have one additional question. In your experience in

Georgia have you found that desegregation hes produced more busing
or less busing?

Mr. Rurmr. I think it has produced less busing for the simple rea-
son that we do not like to think of it as being such but Georgia is really
a rural country or. as a matter of fact, everybody who lives outside
of Atlanta is considered in a rural area and as a result busing really
helped. In some of the urban areas or more urban areas. I should say.
I think it is too early to tell because these plans really have not been
implemented and they have not been carried out and there is no way
of telling what effect this is going to have. In my county of Richmond
County. which is where Augusta is located, a plan can be devised and
implemented where busing will not be as extensive as some people
would have it appear. You take, for instance, the superintendent has
purposely stazgered school hours to show the community that it ought
to oppose the desegregation process.

I get reports from white teachers as to what is going on in white
schools. I get reports from white principals who happened to have
been up in the administration office and one reference was that they
were going to have a bus picking up four students to take them to a
school )vhere the classes begin at 10 o'clock and this kind of ridiculous
thing is what is going on in Augusta.

Mr. Porx. Thank you very much, sir.
Mr. CELLER. Thank you very much. We appreciate your coming

here.
Our next witness is Miss Rosemary R. Gunning, member, New

York State Assembly and secretary, New York State Neighborhood
Sehool Council.
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STATEMENT OF ROSEMARY R. GUNNING, MEMBER, NEW YORK
STATE ASSEMBLY, AND SECRETARY, NEW YORK STATE NEIGH-
BORHOOD SCHOOL COUNCIL

Mr. CELLE:» Miss Gunning, we welcome you here. You are almost
a neighbor of mine. You originally lived in Brooklyn?

Miss GUNNING. I lived in the Bedford-Stuyvesant community when
you were a Congressman for that area and you were my Congressman.
You were very helpful in some of our problems then which were with
the homeowners loans but thatwas a while ago.

Mr. Chairman and members of the committee, unlike the previous
speaker, our State has, of course, for 100 years had a unitary system.
We do not have the problem of turning into a unitary system such asthe previous speaker has.

I might say at the outset our council and I believe practically no
one in our State has any objection to any kind ofvoluntary plans for
racial balance or any other method that wouldimprove the integration
of our schools.

Our objection is solely to compulsory assignment. We have, as rep-
resentatives of the people of this State, our sermte on three occasions
passed laws to prohibit our board of regents and our commissioner, who
are primarily the ones in our State.

On the few occasions when we have had court orders, it has been
because there have been accepted gerrymandered districts. Our prob-lem is not one of busing as a basic situation. A bus is a very valuable
vehicle. It is used throughout the country to transport children and
we would not see it otherwise.

However, many of the plans, and especially the Fleischman planwhich has been introduced as a report so far, would increase the
amount of busing to such an extent that throughout our State it would
mean the diversion of our scarce educational dollars and they are be-
coming more scarce each year as costs go up and the tax revolts go on.And we find that this would mean that there would have to be con-
siderably more busing and it would also present, especially in New
York City, a traffic problem which would be tremendous.

We regret that we are here this morning to ask for a constitutional
-Imendment but the fact is that throughout this Nation the courts have
moved into the school areas where they overrule the elected representa-
tives of the people and these gentlemen who have been appointed who
are no longer close to the grassroots and the feeling of the people are,
wk reel, threatening the traditional checks and balances of our Con-
stitution. We, therefore, feel that this amendment is a necessary oneif we are to have the voice of the people recognized.

I am sure this committee is very familiar with the fact that the
polls show that at least 85 percent of the people of this Nation, black
and white, do not favor compulsory assignment of pupils. And wefind that the parents of all races are absolutely unwilling that their
students be moved to areas at a distance from their home neighbor-
hoods. It has not only provoked expense and dissension, it has also
limited the amount of activities that parents can take in their schools.
We have in New York City some parents who have children in three
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different schools, some of them at a distance. Most of the movement
in New York City has been of black students and we feel that some
of the problems that we are having with themtruancy, absenteeism,
which is as high as 58 percent in some of our high schoolsis because
these children are compelled to travel such long distances. In a city
where we are having such serious problems with drugs and juvenile
delinquency, it has cut down participation in religious instruction. in
scouting, and in other activities.

Ten years ago I said to our board of education, if we are to assign
chileren by race and color, we are going to raise a generation of race-
conscious children.

I wish I had not been such a good prophet. Instead of producing
integration as everyone has hoped, we see separatism. Therefore,
gentlemen, for the good of the country, we hope that you will bring
out of your committee House Joint Resolution 620 and let us have a
vote on it so that the people of this country, the parents who are
intimately concerned, may once again have that participation in how
their children are to be educated and where.

We believe, and I think Congressman Celler is especially aware of
the fact, that the New York City school system has a long record of
the melting pot. We have been through generation after generation of
newcomers to our city and what has happened is that as we have been
able to educate our children, we have then seen the integration of the
various national groups, the ethnic groups, which have come into our
city.

We think this will happen also with our black and Puerto Rican
population who are more or less newcomers to our city.

However, if we are going to spread around the problems of edu-
cating this group of children instead of meeting their special needs
in their own neighborhoods, we reduce that hope that I think everyone
of good will hopes to see accomplished within our generation.

Mr. CELLER. Mr. McClory.
Mr. McCi,ony. No quest ions.
Mr. ZEI,Exrco. As you know, Governor Rockefeller vetoed a bill

recently passed by the New York State Legislature that would have
imposed n moratorium on compulsory student assignments.

In his veto message the Governor cited a decision of the Federal
court in Lee v. Ni ouist decided in October 1970 which invalidated an
earlier New York State antibusing statute known as the Lent statute
which attempted to restrict involuntary pupil assignments designed
to further racial balance.

Referring to the Lent statute the three-judge Federal district court
held that it placed burdens on implementation of educational policies
designed to deal with race on the local level. The court said :

The statute, by prohibiting the implementation of plans designed to alleviate
racial imbalance in the schools except with the approval of a local elected board
or upon parental consent, creates a single exception to the broad supervisory
powers the state Commissioner of Education exercises over local public education.

In other words, it singled out racial desegregation assignments. The
court found that singling out those assifmments created a burden that
was unconstitutional. Apparently, von disagree. Why do von disagree?

Miss GrNxixo. Because the statute did not place that 'Alvin linen
the elected school board. The statute permitted elected school boards
to set up any plans that they found suitable for their districts.
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The only prohibition was on the Commissioner, himself, who, the
le.,,islature felt, was not exercising good judgment in the orders which
he had issued and the plans he was demanding.

It placed also a prohibition upon appointed school boards and at
the same time the legislature was trying to procure elected school
boards in those areas like New York City and Buffalo.

In fact, we passed in our assembly an elected school board for
Buffalo. We have a law in New York City for an elected school board,
so what we were attempting to do was to have these plans decided by
the people in their own districts.

It was not a., a prohibition upon plans which could be worked out
in their own areas and would be acceptable and workable because no
matter how you try to do it, if you do not have a plan that is accept-
able to the people--we have had plans, there were efforts to transfer
pupils from Mount Vernon to Scarsdale. Scarsdale has probably one
of the best reputations for education. The black parents in Mount
Vernon refused to accept the plan. The desire to control their own
schools and to keep the pupils nearer home in these times of violence
and crime is almost universal through this country.

Mr. ZELEXKO. Mr. Chairman, I offer for the record an article from
the New York Times, May 15, 1972, describing Governor Rockofeller's
veto of the New York State Busing Moratorium bill.

Miss GUNNING. Thank you.
Mr. CELLER. Without objection, it will be placed in the record. Miss

Gunning, we are very grateful to you for coming and appreciate your
remarks. Your prepared statement will be inserted in the record in its
entirety.

(Newspaper article and prepared statement of Rosemar: :. Gun-
ning fol low : )

GOVERNOR VETOES ANTIBUSING BILL; CITES 1970 RULING

THIRD MEASURE REJECTED-CRITICS SAY LEGISLATORS USED EMOTIONAL ISSUES TO
DRAW ATTENTION FROM RECORD

(By William E. Farrell)

Albany, May 14Governor Rockefeller today vetoed a bill, passed by wide
margins in both houses of the Legislature, that would have imposed a mora-
torium on the compulsory assignment of schoolchildren for the sake of racial
balance.

In a brief veto message, Mr. Rockefeller said that the bill enacted by the Legis-
lature was similar to an 13:Itibusing, bill it passed in 1909, which he signed. That
law was declared unconstitutional by the Federal courts a year later.

Like the 1969 statute, the vetoed bill would have prohibited the State Education
Commissioner and appointed school boards from ordering the busing of students
to correct racial imbalance in schools.

THIRD VETO IN 2 DAYS

The Governor's action on the antibusing legislation was the third veto in two
days of bills deemed major legislation by a majority of the state's 207 law-
makers-150 Assemblymen and 57 Senators.

Yesterday Mr. Rockefeller vetoed, as he had previously plei,zed, a bill that
would have abolished the state's liberalized abortion law, which permits elective
abortions up to the 24th week of pregnancy, and restored the old state statute
permitting abortions only when a mother's life was endangered.

At the same time, he vetoed legislation that would have killed the contreversial
low-income housing project in Forest Hills, Queens.
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POLITICAL TACTIC BEEN

Some politicians and legislative observers, noting that the 1972 Legislature
was one of the most lackluster in years, said they felt that emotional issues such
as abortion and antibusing had been dredged up in the last weeks of the session
to seize the attention of voters in an election year and to divert them from the
lack of accomplishments.

The legislative sessionthe state's 195thwas adjourned late Fridey night.
The busing moratorium legislation was felt by many to be a spurious issue,

since there is very little busing for integration in the state, and what little there
is, is primarily voluntary.

While claiming to have no absolute figures, t.,e State Education Department
estimates that no more than no more than 35,000 students in the state are being
bused to school for integration purposes.

In his veto message, Mr. Rockefeller referred to a letter from Attorney General
Louis F. Lefkowitz recommending disapproval of the moratorium bill because
of the 1970 Feaeral court ruling on the state's earlier busing ban.

SPECULATION ON APPROVAL

"There is no difference in either substance or effect between the statute . . .
which was held to be unconstitutional and the present bill," the Attorney General
said.

"This act would also be clearly in violation of the equal protection clause of
the Fourteenth Amendment to the Constitution of the United States," he
concluded.

When the moratorium bill passed the Senate by a vote of 40 to 16 and the
Assembly by a vote of 99 to 44, there was speculation that the Governor might be
receptive toward it.

This was based on a news conference Mr. Rockefeller held on March 21 in
which he said that President Nixon's proposed national moratorium on court-
ordered busing as a tool for desegregating schools was "an approach which seems
to me is very constructive under the circumstances."

At the same conference, the Governor said that the State Board of Regents,
the state's highest educational policy-making body, might "have to review" its
commitmen. to busing as a means of achieving racial balance in the schools.

A short time afterward, a majority of the 15 Regents reaffirmed their support
of the concept of busing.

POSITION ON NIXON PROPOSALS

Sources in the Rockefeller administration said today tag the Governor's
favorable remarks about the President's moratorium proposal had' men made in
the context of the deadlock on the issue that existed between the Senate and
the House of Representatives.

The text of the Governor's March 21 news conference nere carries the following
response from Mr. Rockefeller when he was asked about his position on the
President's two-year mcratornan proposal :

"The Preside -nt's oronosal, it seems to me, could well be the key to unlocking
the deadlock which existed between the Senate and the lloube in Washington.
There was a very serious situation developing there with apparently no solution
and what the President has proposed now looks as though it was the way to solv-
ing this Headlock between the two Houses of Congress."

In another veto actIon today, Mr. Rockefeller disapproved a bill that would
have required each stale agency to submit a statement to the Department of En-
vironmental Conservation on the environmental impact of every program or
project carried on by the agency.

Mr. Rockefeller said that he sympathized with .he intent of the legislation,
which was requested by Henry L. Diamond, the Commissioner of Environmental
Conservation, but that there were four reasons why it was "ill-advised."

Mr. Rockefeller said that the bill's requirements overlapped existing state and
Federal requirements, that it was drafted so that "marathon litigation" could
ensue, that it blurred responsibility among state agencies and that "it would
add costs at a time of protracted .]seal difficulty for the state."

PREPARED STATEMENT OF ROSEMA3Y IL GUNNING

My name is Rosemary R. Gunning; my address is 1807 Grove Street, Ridge-
wood, Queens County, New York.
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I am secretary of the New York State Neighborhood School Council. Thiscouncil is composed of the large neighborhood school organizations throughoutthe state of New York, especially from New York City, Mount Vernon, Long
Island, Rochester, Utica and Buffalo, as well as some smaller groups throughoutthe state.

The New York state Assembly, of which I am a member, has on two occasionsvoted bills to prevent compulsory transfer and assignment orders for publicschool pupils for racial balance, and the New York state Senate has on threeoccasions voted such bills. Governor Rockefeller signed one of these bills intolaw. Unfortunately it was held unconstitutional by a Federal Court panel andthe Supreme Court, by a divided vote. refused to consider it.
Regrettably, the measure passed this session by the New York state legislaturefor a one year moratorium on assignments for racial balance was vetoed by theGovernor on the advice of the Attorney General that it was unconstitutional.
Regrettably, also, the Board of Regents of our state and its appointed Com-missioner of Education, has reiterated its insistence upon promulgating ordersand insisting upon plans for the compulsory assignment of pupils from their

home neighborhoods to achieve racial balance.
We are especially distressed that only three Regents expressed their oppositionto tb's statement although four other Regents, elected by Legislature since 1969,each indleaten they supported the neighborhood school before their election.Therefore the citizens of New York with the citizens of other states mustturn to the Congress to achieve the desire of people of all races-85% the pollssaythat pupils be admitted in the schools nearest their homes and not be di-rected by bureaucratic or court order to schools away from their home neigbor-hoods to achieve racial balance.
Let me say at the outset, we do not oppose voluntary assignments or plans ;our opposition is directed solely to compulsory orders and plans.
New York as you know has a unitary school system. Our education law pro-hibits refusal of admission to ziuy school, public or private, on the basis of race,color or national origin. We would not have it otherwise. All we seek is theprovision of the proposed ccnstitutional amendment that no pupil be assignedto any public school on seem nt of race, religion, color or national origin.The proponents of compulsory assignment to achieve racial balance maintainit is necessary for good education. This has not been borne out by the facts. Eventhe Coleman Report states it is impossible to determine, where there has beenimprovement of black students assigned to classes with white students, that itis the result of that admixture or whether it results from other factors such asbetter teachers, facilities, etc.
The fact is it is an undeserved condescension. While the idea of legal schoolsegregation is abhorent since it denies full rights of citizenship and recognitionto all citizens of this republic, the suggestion that black pupils need to be withwhite pupils for good education is equally abhorrent.
A good school, especially if geared to the special needs of its students, willproduce good education. And a neighborhood school is best able to _wet specialstudent needs. Many factors enter into the lower achievement of many pupils inblack areas; these factors were and are also evident among the disadvantagedwhites of this and other generations. They present many problems which cannotbe solved by such an easy answer as assigning them to a school vith an ad-mixture of races.
It was hoped by many of the original proponents of compulsory assignmentby race that greater racial harmony would result from the children attendingclasses together.
Over ten years ago I told the New York City Board of Education if we assignedpupils on the basis of race and color, we would produce a generation of raceconscious citizens. I wish I had not been such a good prophet. Instead of produc-ing integration, it has developed se, iratism,
The reason for this. which I foresaw, was that, even as we did in by highschool days in the 20s, pupils from one neighborhood or community tend to bandtogether. The natural aggressiveness of young people tends to arouse competition

and combativeness among the neighborhood groups. When we add to this widelydifferent economic, educational and cultural backgrounds and resentment thatthey have been unwillingly forced to leave their traditionally local schools, weare emphasizing differences unfairly, and unwisely.
This moving about of pupils has interfered with parent participation whichwould have made them aware much sooner of some of our drug and disciplinary
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problems and delayed community efforts at correction. It has impeded student
participation in those wholesome influences on the youngattendance at religious
instruction, in scouting and other community youth activities.

As problems increased, withdrawals from the public schools increased by those
able to do so. What is seldom commented upon is that the black middle class, as
well as the white, have been withdrawing.

Compulsory assignment of pupils to achieve racial balance has not worked edu-
cationally or socially.

The time has come therefore to return to common sense. To return our scarce
educational dollar from buses and public transportation to education. To retain
pupils in their home communities where their parents can participate fully in
school activities and keep a watchful eye on evolving school problems. To recog-
nize that parents just will not accept pupils moving from the safety of their
own neighborhoods in this time of violence and crime.

You will note I have not stressed busing. We are not opposed to busing. A bus is
a useful vehicle widely used. However, their use has been expensively increased
through many of the ordered plans. This is especially true in urban areas where
pupils have customarily walked to School and where school buses and pupils
traveling on public transportation have increased traffic and mass transportation
problems. Also in our cities, compulsory assignments are not always accompanied
by busing and pupils can be compelled to walk long distances through areas
their parents do not consider safe.

For all these reasons we urge this sub-committee to bring the constitutional
amendment to the floor for a vote. It appears to be the only means of preserving
the constitutionally intended checks and balances and the only means for the
Congress, representing the people, to overcome the taking over of that power by
an unelected Judiciary.

Respectfully submitted,
ROSEMARY R. GUNNING.

Mr. CELLER. Our next witness is Mr. William Taylor, director, Cen-
ter for National Policy Review, School of Law, Catholic University
and he is representing Ameri anS for Democratic Action.

Mr. Taylor.

STATEMENT OF WILLT.AM TAYLOR, DIRECTOR, CENTER FOR NA-
TIONAL POLICY REVIEW, SCHOOL OF LAW, CATHOLIC UNIVER-
SITY, ON BEHALF OF AMERICANS FOR DEMOCRATIC ACTION

Mr. TAYLOR. Afr. Cl airman and Mr. McCulloch and members of the
subcommittee, with me today is Mrs. Lynn Pearle, who is the legisla-
tive representative for ADA. We are pleased to have the opportunity
to testify on behalf of ADA on H.R. 13916 Lad the pending constitu-
tional amendments affecting school desegregation.

Much of what I have to say on H.R. 13916 is equally applicable to
the version of the Broomfield amendment that was reported yesterday
by the Conference Committee on Higher Education.

While I have not seen the precise text of that amendment, I have
read the detailed accounts of it in the newspapers. We are opposed
to it for many of the same reasons that we oppose H.R. 13916 and
would be glad to respond to questions you may have on that subject
as well.

Mr. CELLER. The action taken was announced by tht. conferees. Since
we have not seen the language we cannot comment on it.

Mr. TAYLOR. I am going on what I have read and what has been
reported to me about the specific provisions and I would have to qual-
ify by saying I have not seen the precise language either.

Yesterday was the 18th anniversary of the Supreme Court deci-
sion of Brown v. Board of Education. 'Today is a less noted landmark.
It is the 76th birthday of the Supreme Court decision in Plessy v. Fer-
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guson which propagated the doctrine of "separate but equal" in the
first place.

Despite its explicit rejection in the Brown case, the systems of segre-
gation authorized by Messy as you know, has had remarkable staying
power. Most of the years since Brown have been a period of pain and
sacrifice for black parents and children struggling to overcome the
barriers of massive resistance, delay, and evasion thrown up by State
authorities.

It is really only in the past few years that significant progress in
integrating schools has been made although we are far short of dis-
mantling the dual school system, notwithstanding President Nixon's
claim that the process has been "substantially completed."

Now, we have entered a new crisis in school desegregation in the
form of efforts to delay and severely restrict the use of busing as a
means of accomplishing integration. The action that Congress takes on
these proposals may well determine whether Brown is finally imple-
mented or whether it is consigned to the graveyard of history and the
racist doctrine of Pies 8y v. Ferguson resurrected to govern our lives for
the foreseeable future.

'I do not believe that is an overstatement of the issue confronting
this committee and the Congress. For, while it is asserted correctly
that busing is only one instrument for accomplishing school integra-
tion, it is equally clear that in most areas of the Nation the public
schools will remain segregated for many years unless transportation
continues to be available as a remedy. It is in the cities of he Nation,
particularly the large ones, that busing is an indispensable tool for
integration because residential patterns are so highly segregated. Yet
these are the same cities in which the bulk of the black population of
the country now livesaccording to the 1970. ensus, 37 percent of all
black citizens now reside in the 25 largest cities of the Nation.

Mr. ZELENICO. Mr. Taylor, in your opinion, what is the alternative
to busing as a means of desegregating schools ?

Mr. TAYLOR. The best alternative is to open up free choice in hous-
ing, to remove the restrictions which have governed the laws of black
people and other minorities for so many years in finding access to
housing. These restrictions are racial restrictions as well as economic
restrictions.

Mr. CELLER. What al-_,mt building new schools that will be accessible
to both races?

Mr. TAYI.OR. That is a very important initiative. I think we have
seen it being done.

It is workable. I think what we need to do is think about new kinds
of educational facilities: parks, magnetic schools and the like, and we
need to think about locating them in areas which are accessible, as
you say, Mr. Chairman, to both black and white.

However, these new facilities may well require busing in order to
get the children to school. One of the reasons for these new kinds of
facilities is that there have been very useful developments in educa-
tional technology, for example, the use of television, teaching machines,
and language labs as tools for individualized education and instruction.

Individual school districts often cannot afford them. What you are
seeing in places like New York City is cooperation between suburban
districts to establish these new kinds of facilitiesand that involves
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busing children. Right now in many cases city schools are excluded
from these kinds of new techniques.

I think we need to look at these facilities as cooperative devices
between cities and suburbs and as tools for integration.

That will require some busing but, as you know, busing ..ot a
problem when the school at the end of the line is one that is regarded
as a good school for all children.

It really is in the cities that our major problems occur and it is the
cities that contain the great bulk of black people and other minorities.

Mr. CELLER. I suggest that you might epitomize the balance of
your statement.

We have been sitting here a long time and the testimony gets quite
repetitive. It would help if you would epitomizeyour points.

Mr. TAYLOR. I shall be glad to do so, or if everybody has seen the
statement, to throw myself open to questions.

Mr. GELLER,. We will accept your statement for the record and you
might continue.

(The statement referred to follows :)

STATEMENT OF WILLIAM L. TAYLOR ON BEHALF OF A3OMICANS FOR DEMOCRATIC
Acrion

Mr. Chairman and members of the subcommittee: My name is William L.
Taylor. I am pleased to have the opportunity to testify on behalf of Americans
for Democratic Action on H.R. 13916 and pending constitutional amendments
affecting the desegregation of public schools.

Yesterday, as I am sure members of this committee noted, was the 18thanniversary of the Supreme Court's decision in Brown v. Board of Education,
in which the Court held that "in the field of public education the doctrine of'separate but equal' has no place" and commanded an end to the segregation
of children by race in public schools. Today is a less noted landmark, the 76th
birthday of the Slirrerac Cenrt's decision in 'nem v. Ferguson, which propa-
gated the doctrine of "separate but equal" in the first place. Despite its explicit
rejection in Brown, the system of segregation authorized by Platy has hadremarkable staying power.

Most of the years since Brown have been a period of pain and sacrifice for
black parents and children struggling to overcome the barriers of massive
resistance, delay and evasion thrown up by state authorities. It is only in thepast few years that significant progress in integrating the schools has beenmade although we are still far short of dismantling the dual school system,
notwithstanding President Nixon's claim that the process has been "substantially
completed." Now we have entered a new cricus in school desegregation in theform of efforts to delay and ultimately a( teeely restrict the use of busing as
a means of accomplishing integration. The action that Congress takes on these
proposals may well determine whether Brown is finally implemented or whetherit is consigned to the graveyard of history and the racist doctrine of Mem
resurrected to govern our lives for the forseeable future.

This last, I am convinced, is not an overstatement of the issue confronting this
committee and the Congress. For, while it is assertee correctly that busing is only
one instrument for accomplishing school integration, it is equally clear that inmost areas of the nation the public schools will remain segregated for many
years unless transportation continues to be available as a remedy. It is in thecities of the nation, particularly the large ones, that busing is an indispensable
tool for integration because residential patterns are so highly segregated. Yet
these are the same cities in which the bulk of the black population of the country
now lives; (according to the 1970 census, 87% of all black citizens now reside inthe 25 largest cities of the nation). Indeed, in many large cities, it will require
not simply the availability of busing, but the application of the principles of
metropolitan desegregation declared in the Richmond and Detroit cases for
integration to be a meaningful possibility for any but a handful of student,

Accordingly, when the Nixon Administration seeks in H.R. 18916 to va.pone
the implementation of court orders requiring busing and in H.R. 13915 to ban
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permanently any increase in busing at the elementary school level, it is quitesimply and directly seeking to foreclose the possibility of an integrated educationfor the mass of black and white students. This ban would apply to the most
modest of desegregation plansthose involving the voluntary transfer of students
from schools in which they are a majority to those in which they are a minority,
wherever additio,lal transportation was required. It would also inhibit the devel-opment of new facilitieseducation parks or magnet schoolsdesigned both to
foster integration and in other ways to improve the quality of education for allchildren, since these facilities also would require some degree of busing.

NO FACTUAL CASE HAS GLEN MADE FOE S.B. 13918

Since H.R. 13916 would clearly postpone the vindication of constitutional
rights for large numbers of children, it can pass constitutional muster, if at all,only upon the most compelling demonstration of an overriding governmental in-terest in delay. It is in this area that the performance of the Nixon Administra-
tion has been so shockingly cynical and inadequate.

In the first instance the President has claimed that "many lower court deci-sions have gone far beyond what ... the Supreme Court has said is necessary."
But the Administration has failed to cite any cases and an examination of the
decisions that have caused the greatest controversy does not provide support for
its claim. To the contrary, the great bulk of recent decisions in both the North
rated upon in such cases as Green v. New Kent County, Holmes v. Alexander. and
Swann v. School Board of Charlotte Mecklenburg.
and South are fully consistent with the principles declared in Brown and elabo-

What has happened is that as segregation laws and policies have fallen, courts
have been impelled to examine the actions of school authoritiesand other govern-
mental officials to determine the contribution they have made to the continuation
of segregation. The conclusions reached by Federal courts have been remarkably
conestent. They have found that in deciding where to locate new schools, where
to place botualaries, what steps to take to relieve overcrowding, what kinds oftransfer policies to adopt, school officials have frequently chosen a course of
action which could not but produce racial separation in the schools. (I am
submitting a check list of findings made in recent Northern cases on these points.)

Further, courts have found on the basis of extensive evidence that school au-
thorities have based their attendance zones upon patterns of housing segregation
that were fostered in large measure by government action. In Detroit and Pontiac
as well as in Richmond, it was shown that black people do not live in central
cities simply out of choice or only because they lack sufficient money to go else-
where or even because of private practices of discrimination. The proof of govern-
ment's role goes back to the 1930's and 1940's when the Federal Housing Admin-
istration in helping to create new suburbs told developers that you could not
have a "stable" community or a good community unless it was a racially and
economically homogeneous community. The Federal government made it clear
in offic'al pronouncements that not only must neighborhoods be segregated butschools as well and that if necessary restrictive convenants, zoning laws, and
even busing must be used to keep them that way. The proof continues to thepresent day when the same FHA-assisted housing remains substantially seg-
regated and when even new subsidized housing authorized by the Housing and
Urban Development Act of 1968 is being built and operated on a segregated basis.

What is the Administration's response to this detailed proof? In a brief filed in
the Richmond case, more than three weeks after the President had pointed an
accusing finger at the Federal courts, the Department of Justice begins its argu-
ment with the incredible statement that "we have not had the opportunity toscrutinize the record."

If the Department had taken the trouble to examine the record in Richmond
or other cases, it would have discovered that what the courts are dealing with,North and South, is not racial senaration that is accidental or fortuitous or ad-
ventitious. It is a government policy of racial containment, which locks black
people into lives of hopelessness and despair. And what is being sought is not
"artificial racial balance." Rather it is a means for government to undo the
damage it has done to little children and to give them at least a fighting chanceto lead decent and rewarding lives.

If the Administration has been insensitive to the rights of black children and
reckless in its characterization of court decisions, one might at least expect that
it would be prepared to document its allegation that orders requiring busing have

80-449-72pt. 3---26
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seriously disadvantaged large numbers of school children. After all, the proposed
Congressional finding in Section 2(a) (2) of H.R. 13916 that busing orders have
caused "substantial hardship" and "have impinged on the educational process"
lies at the heart of the moratorium legislation. If it is not substantiated, there
can be no basis at all for postponing the implementation of constitutional
guarantees.

Yet, astonishingly, the Administration has not offered specific facts to docu-
ment its claim of "substantial hardship." To the contrary, the record of these
hearings is filled with evidence that transporting children to school by bus is a
prevalent and traditional practice throughout the nation and that very little of
it is done for purposes of desegregation ; that transportation costs are a relatively
small part of education budgets and that only a minute portion of recent increases
in transportation costs are attributable to desegregation ; that busing is the safest
means of conveying children to school ; and that the times and distances involved
in desegregation orders are consonant with busing for other purposes.

I will not burden the committee further except to request permission to insert
in the record a survey conducted by the Center for National Policy Review
of busing in fourteen districts. These include the districts on which the Almin-
istration apparently places greatest reliance for its claims of "excessive bus-
ing." You will note that of these districts, six experienced no increase in the
duration of average bus rides as a result of implementation of court ordered
plans (Arlington, Jackson, Oxnard, Pontiac, San Francisco and Savannah).
The greatest increase in time was from 20 to 45 minutes in Tampa. Three
districts experienced an increase of between 10 and 20 minutes (Manhasset,
Nashville and Norfolk).

In no district was the average ride more than 45 minutes after the imple-
mentation of a desegregation plan. The median average ride befor implementa-
tion was about 20 minutes. The median average ride after implementation was
about 27 minutes.

Even in cases involving metropolitan relief, the logistics may be no more
difficult than desegregation plans for a single district. Bradley v. School Board
of Richmond, a case in which I um privileged to serve as co-counsel, is the one
decision in which a plan has been worked out in detail. There, the court-
approved plan would divide the metropolitan area of 104,000 public school
children into six subdistrict& The maximum time for any trip would be 45
minutes in five of the six subdistricts and one hour in the sixth. The latter
is a rural area of Chesterfield County where long distance rides of an hour
or more are already common. Very few children would actually travel the
maximum timetimes which are well within limits set by the Virginia State
Department of Education twenty-five years ago. And the number of children
to be transported would increase by no more than 10,000 from 68,000 to 76,000.

REMEDY

Nor is there any basis in the record for Congress to conclude that court
orders requiring busing "have impinged on the educational process." Again,
the evidence shows quite the contrary : that school desegregation has been o
significant educational benefit to black and other minority children and that
where (es has been the case in almost all integration plans) schools are com-
posed primarily of children of advantaged backgrounds the achievement of
advantaged students has not been reduced by the presence of students of dis-
advantaged backgrounds. As a matter of fact, HEW's own report on the "Effec-
tiveness of Compensatory Education." issued on April 20, makes substantially
the same point. While putting the best face they can on the prospects that
eompensatory efforts can result in significant educational gains (against the
largely discouraging experience with such efforts so far), the authors explicitly
disavow the view that compensatory programs are an adequate substitute for
Integration. After reviewing the evidence that desegregation brings achieve-
ment gains. their repeated plea is that both remedies are needed. If a Federal
agency under such strong political pressures to make contrary findings reaches
these conclusions, what is left of the Administration's case?

In the furor over busing and particularly the metropolitan decisions, other
important t ..)ects of remedy have been generally overlooked. Let me note them
brie y:
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SWANN AND RICHMOND-TYPE PLANS OFFER THE PROSPECTS OF STABLE INTEGRATION

In the Richmond metropolitan area, .there there is a minority population
proportionately as large as any area in the nation, the consolidated school system
would have an enrollment of 66 percent white and 34 percent black. Under the
Richmond Board's plan, all schools would have an enrollment ranging from
18 to 40 percent black. The plan in the Swann case was similar except for the
fact that the Court did not have to order the crossing of district lines, since they
had been abolished some years ago.

Such an arrangement enhances prospects for stability. The flight of white
people from an area sometimes may be based on racism and other times upon a
judgment parents make that schools consisting of a majority of advantaged
children offer the greatest educational benefits. In either case, the dangers of
rapid resegregation would be decreased where the obligation to desegregate is
systemwide and the racial and economic class composition of each school is with-
in a defined range. When all public schools are integrated and when all consist
of a majority of advantaged children, people will have an incentive to stay where
they are and make integration work.

METROPOLITAN PLANS ALLOCATE THE BURDEN or SOCIAL CI1ANOF. MORE EQUITABLY

In Richmond, the city school board was a principal moving party in the law
suit In Detroit, a group of white city residents initially raised the metropolitan
issues, and in Wilmington, Delaware, and other cities where metropolitan cases
are pending there is also support from white city residents.

Whether these parties are truly convinced of the need for school integration
may vary fora situation to situation. But they do assert that whatever burdens
are involved in change should be borne equally by the generally more affluent
citizens of suburbia and by the white and black working people of the cities.

I think there is merit to this view and the fact that it is being asserted in the
courts indicates that the potential support for metropolitan solutions is not
limited to black people. It also suggests that if we do not allow ourselves to be
panicked into hasty action, metropolitan remedies may ultimately help to defuse
the conflict between blacks and whites in the inner city.

METROPOLITAN PLANS MAY INCREASE, NOT DECREASE, THE ACCOUNTABILITY OF SCHOOLS
TO PARENTS AND THE OPPORTUNITIES FOR COMMUNITY PARTICIPATION

Under the plan adopted in Richmond, the new consolidated district is to be
divided into six subareas consisting of 15-20,000 students in c""ii. While the plan
is not specific in apportioning responsibility between the central authority and
the subdivisions, there is no reason why each subdivision cannot be delegated
broad authority to determine the kind of educational program that best meets
the needs of children in the area. This might well include the hiring ',f tacuity
and administrative personnel and decisions about curriculum and the allocation
of buliget. Thus, there is no basis for the suggestion that metropolitan school
integration plans necessarily entail a loss of "local control."

Having a voice in educational policy is particularly important to black pa-
rents whose children often face a difficult struggle for equal treatment in physi-
cally desegregated schools. But here, too, the evidence suggests that community
participation of minority and low income parents in school affairs will increase,
not decrease, under metropolitan integration arrangements. Parents in Evans-
ton, Rochester and Boston whose children have moved from racially isolated
to integrated schools have reported feelings of greater participation and influ-
ence in their chidiren's education in the new situation than in the old.

I do not suggest in this discussion of remedies that there are not difficult
problems or that there are any panaceas. Many white parents are afraid of
sending their children to inner city schools. It will not do to label their con-
cerns racist, because in many cases they are not. Nor is it a complete answer
to say that in only a few cases has cross busing been required to accomplish
integration or that even in these the fears of white parents have usually turned
out to be unfounded. Even though it is true and relevant, it will not satisfy
people to point out that where there has been racial conflict in the schools, it
has usually occurred when black and white children meet for the first time
at high school level, after spending their earlier years in racially isolated
schools.
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And although it may be feasible to integrate schools without cross busing,
it will not meet the justifiable concerns of many black people who say that
one-way plans are patronizing and unfair to their children.

But after all this is said, the issue before the Congress comes down to this
shall the effort be abandoned or postponed because it is difficult or shall solu-
tions be devised to assure that integration will be part of an overall effort to
improve the quality of education for all children?

There are such solutions at hand. One of the sections of the Emergency
School Aid bill now pending in conference provides for the construction of new
kinds of educational facilitieseducation parks or magnet schoolsin new
locations accessible to both the suburbs and central city. These new schools
can be organized to accommodate programs to serve the gifted and handicapped,
to improve teacher training, to use television and computers more widely as
aids to individual instruction. It is ironic, to say the least, that the prospects
for this legislation which would alleviate the problems of cross busing have
been jeopardized by anti-integration amendments. The Federal governmentcould
also make an investment in early childhood education and in day care, andcould assume a greater share of the burden of financing public education.
Some of these measures, of course, have been passed by Congress but have notbecome the law.

Or we can take the other road and abandon the effort. If we do, I am sure
that we will have an ample supply of rationalizations.

We white people will tell ourselves that black people really do not want
integration and busing. But we know that what black people want is whz, allof us wanta good education for our children. We know that black parents
have made great sacrifices to obtain a good education for their children in
integrated schools and that they are still ready to make such sacrifices. And
we will know in our hearts that if black people ultimately reject an integrated
society it will be for one simple reasonbecause white society has rejected them.

We white people will also tell ourselves that the answer is really fiscal reform
and the creation of "good" schools in the ghetto. But we will know when we
say this that we are no more prepared to establish a financing system for public
education based upon need than we are to integrate the schools. And we will
know that whether we label it "fiscal reform," "compensatory education" or
something else, what we tree really advocating is separate but equal which hasnever worked and never will.

And those of us who are white, affluent, who live in the suburbs and who
call ourselves liberal, will know something else as well. We will know that
those charges that we are "limousine liberals" are truethat rather than make
and sacrifices ourselves, we are ready to place the whole burden of social change
upon the working class people, black and white, who live in the central city.

CONCLUSION

Mr. Chairman. I recognize that the pressures for passage of some form of
"anti-busing" legislation are great. I understand, I think, the dilemma that a
Congressman faces when he is asked to vote against the apparent wishes of
large numbers of his constituents, The pressures may not be lessened by the
knowledge that public passions have been stirred by demagogic appeals or thatthe legislation is of such dubious constitutionality that Congress may well beobliged to face the issue again. If the Administrat bills express the temperof the times, they, or something like them, may be enacted into law.
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Should that happen, life will go on. But there are certain things we as people
should then be prepared to admit to ourselves. We will have to acknowledge
that law is no longer a means of carrying out our highest goals and aspirations
but of expressing our worst fears and prejudices.

We will have to concede that the purpose of our public education system is not
to educate our young to full humanity, that it is not a moral as well as an
intellectual enterprise.

We should also recognize that in the process of raising our children as flowers
in a hot-house, shielding them from contact with children of other races and
income groups, they may be ill-equipped to function in the racially hostile world
we have created.

And finally, in candor we will have to admit to ourselves and to our children
that as a people, we are mean spirited. not generous ; fearful and cautious, not
courageous ; callous not compassionate.

This may be what the future holds, out I believe that before Congress passes
final judgment, it ought to take into account other, more hopeful, political facts
of life. It is a fact that major progress in school integ.ation has been achieved
in the South and in some places in the North even in the face of massive re-
sistance. It is a fact that racism has been on the decline in this country. And it
is a fact that people have been willing to support a new brand of political leader-
ship, exemplified by Governor Askew of Florida, which encourages them to face
their problems and solve them rather than to retreat into racism.

If Congress is prepared to act on this reality, there is no reason why we can-
not redeem at last the promises of our Constitution and at the same time estab-
lish a system of public education that responds to the needs of all American
citizens.

THE CENTER FOR NATIONAL POLICY REVIEW,
SCHOOL OF LAW, THE CATHOLIC UNIVERSITY OF AMERICA,

Washington, D.C., June 1, 1972.
Mr. BENJAMIN L. ZELENKO,
General Counsel, Subcommittee No. 5,
House Judiciary Committee, Washington, D.C.

DEAR MR. ZELENKO: In testimony before your subcommittee on May 18, 1972,
William L. Taylor inserted into the record a report entitled "Types of Discrimi-
nation Found by Federal District Courts in Northern Desegregation Cases" (see
page 3 of Mr. Taylor's prepared testimony). Subsequent to Mr. Taylor's testi-
mony, we have learned that the Court of Appeals for tl 1 Ninth Circuit has
written an opinion which clarifies the types of discrimination proved at trial in
the Las Vegas desegregation case.

The appellate court's opinion shows that the Las Vegas case was not an in-
stance in which busing had been ordered to remedy mere de facto segregation,
as our report indicated. Rather, the types of discrimination proved by plaintiff
at trial were similar to the types of de jure discrimination proved in other north-
ern cases.

I am enclosing several corrected copies of the report referred to above. These
copies reflect the clarifications contained in the Court of Appeals opinion.

Sincerely,
KENT L. OSBORNE, Legal Intern.
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TYPES OF DISCRIMINATION FOUND nv FEDERAL DISTRICT COURTS IN NORTHERN
DESEGREGATION CASES

DENVER

Keyes v. School Dist. No. 1, 303 F. Supp. 279 (D. Colo. 1969), stay vacated.
396 U.S. 1215, on remand, 303 F. Supp. 289 (D. Colo. 1969), 313 F. Supp. 61 and
90 (D. Colo. 1970), aff'd in part and rev'd in part, 445 F. 2d 990 (10th Cir. 1971).
Note :: U.S. Supreme Court has granted cert.

1. School board failed to transfer students from overcrowded white schools
to nearby black schools where space was available.

2. School board rescinded resolutions designed to effect desegregation and then
promulgated a resolution designed to restore the old segregated order.

3. Discriminatory assignment of teachers.
4. Discriminatory alteration of attendance boundary lines.
5. Discriminatory construction site selection for new schools.
6. Expansion of black schools to avoid having to transfer black students to

white schools with space available.

LAS VEGAS

Kelly v. Guinn, F.2d (9th Cir. 1972).,
1. Discriminatory construction site selection for elementary schools.
2. Discriminatory expansion of existing school to accommodate additional

black students, rather than location of new school in an area that would produce
an integrated student body.

a I)iscrimina tory assignment of teachers.
4. School board's closing of two predominantly white schools located on the

fringe of the minority residential area.
5. School board's decision to continue a neighborhood school policy at the

elementary level, which "patently furthered racial segregation."

MAN HASSET

Blocker v. Bd. of Education of Manhaiset, 226 F. Supp. 208 (E.D.N.Y. 1964),
229 F. Supp. 709 and 714 (E.D.N.Y. 1964).

1. Discriminatory drawing of attendance boundary lines.
2. Discriminatory application of strict no transfer policy, designed to per-

petuate segregated schools.
NEW ROCHELLE

Taylor v. Bd. of Education, 191 F. Supp. 181 (S.D.N.Y.), appeal dismissed as
premature, 288 F.2d 600 (2nd Cir. 1961), 195 F. Supp. 231, 294 F.2d 36 (2nd Cir.
1961), cert. denied, 368 U.S. 940 (1961).

1. Discriminatory drawing of attendance boundary lines.
2. Discriminatory application of free transfer policy, which resulted in white

students transferring out of black schools.
3. Period of flexible application of neighborhood school policy (permissive

transfers allowed), followed by strict application of neighborhood school policy
once segregated schools had developed.

OXN ARD

Soria v. Oxnard School Dist. Ed. of Trustees, 328 F. Supp. 155 (CD. Cal.
1971).

1. Discriminatory application of open enrollment policies.
2. Discriminatory application of busing policies.
a Discriminatory location of new schools.
4. Discriminatory placement of portable classrooms, and rescission of resolu-

tions to relocate the portables.
5. Failure of the school board to adopt proposed integration plans.

PASADENA

Spangler v. Pasadena Bd. of Education, 311 F. Supp. 501 (C.D. Cal. 1970). in-
tervention denied, 427 F.2d 1352 (9th Cir. 1970), cert. denied 402 U.S. 43 (1971).

1. Discriminator,- drawing of attendance zones.
2. Discriminatory construction site location for new schools.
3. Discriminatory construction of additions to existing schools, without adjust-

ing school enrollments to tit school capacities.
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4. Previous desegregation plan adopted by the board was inadequate to meet
Fourteenth Amendment requirements.

5. Discrimination in teacher hiring, assignment, and promotion policy andpractice.
0. School board's failure to attempt ,) overcome the effects of residential seg-

regation on student assignments, by board's adherence to strict neighborhood
school policy and policy against cross-town busing, after segregated schools hadalready developed.

PONTIAC

Davis v. School Rd. of Pontiac, 309 F. Supp. 734 (E.D. Mich. 1970), aff'd 443
F.2d 573 ( 0th Cir. 1971), cert. denied, 92 S.Ct. 233 (1971).

1. Discriminatory drawing of attendance zones.
2. Discriminatory construction site selection for new schools.
3. Discriminatory hiring of teachers and administrators.
4. Discriminatory assignment of teachers and administrators.

SAN FRANCISCO

Johnson v. San Francisco Unified School Dist.,. F. Supp. (N.D. Cal.
(1971).

1. Construction of new schools and expansion of old schools in a discriminatory
manner.

2. Drawing attendance zones so that racial mixtur' has been minimized ; modi-
fication and adjustment of attendance zones so that racial separation is main-
tained.

3. Discriminatory assignment of teachers.

SOUTH HOLLAND

United States v. School District 151, 288 F. Supp. 786 (N.D. Ill.), aff'd 404
F.2d 112.5 (7th Cir. 1968), on remand, 301 F. Supp. 201 (N.D. Ill. 1969), aff'd as
modified, 432 F.2d 1147, cert. denied, 402 U.S. 943, 91 S.Ct. 1610, 29 L.Ed. 2d 111
(1971).

1. Discriminatory alteration of attendance boundary lines.
2. Discriminatory assignment and hiring of teachers.
3. Discriminatory construction site selection for new schools.
4. Discriminatory purpose and effect of busing policies ; e.g., busing white stu-

dents past nearby black schools.
5. School board's failure to "take affirmative steps to overcome the effects of

past racial discrimination in the operation of [the school district]."
Mr. TAYLOR. Transportation is going to be required for some years

to come whatever kind of facilities you arc talking about. And, in the
larger cities of the land, where blacks now constitute a majority of
the school enrollment, unless we have the principles of metropolitan
desegregation that have been applied recently in Richmond and De-
troit, there is not going to be a meaningful possibility of integration
for some time to come.

And so when we talk about foreclosing the possibility of busing,
we are delaying integration or severely restricting it on an elementary
school level. We are also foreclosing the possibility of integration for
many years to come. And it does not matter what kind of a plan we are
talking about, from the most modest type where children have the
option to go from a school in which they are the majority to a school
where they are in the minority, to a more elaborate plan for construc-
t ion of new educational facilities such as educational parks.

I think the most shocking thing about. the legislation that is before
you is that no factual ease has been made for it or even for the findings
that are presented in the legislation itself.

The claim is made that the district courts have gone far beyond the
Supreme Court. That is simply not true. The great bulk of the recent
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decisions has followed the principi Is of Brown and of Green v. New
Fent County, Holmes v. Alexander and the cases that have followed
Brown.

What has happened is that as segregation laws and policies have
fallen, the courts have been impelled to examine the actions of school
authorities and other governmental officials to determine what they
have done for the process of segregation.

Contrary to the last witness' statement, I think it is clear on the
record that New York State does not have a unitarian system. There
have been holdings in the Blocker case in Manhassett and in the New
Rochelle case that New York State, particularly districts in New York
State, has been guilty of de jure segregation and that school officials
have taken a course of action in the location of boundaries, in transfer
policies, and in decisions locating new schools which has produced ra-
cial segregation. That is as violative of the Constitution of the United
States as are the segregation laws in the Southern States.

Further, the courts have found on the basis of extensive evidence
that school authorities have based their attendance zones upon patterns
of housing segregation to which government has contributed to a very
large degree, and this is true in both the North and South. I will n
rehearse all of the pro(); for you, but it goes back to the housing prac-
tices of the 19:10's and 1940's where the F ecleral Housing Administra-
tion said that it was assisting new suburbs, i,hat you must have a homo-
geneous community, that you have to use racially restrictive cove-
nants, and that you have got to use racially restrictive zoning laws in
order to get a homogeneous community. : nd it is ti ue today. It is true
with re' pect to housing that has e.., built u:iin the Housing and
Urban Development Act of 19t1S. What is the aqiiistration's response
to this detailed proof ?

Three weeks after the President had pointed his accusing finger at
Federal courts. in a brief filed in the Richmond case, in which I am
eocomisel. the Department of Justice began its argument with the in-
credible statement that "We have not had the opportunity to scrutinize
the record hi this case."

If they had taken the trouble to examine the record, they would
have discovered that what lies at the heart of thiscase, and other cases,
is not a IT Vial imbalance but a policy of racial containment that affects
black people and that e,,ntains the:: In, the city and leads them to the
hopele:snu,s of despait.

Further. there is no finding, and no support at all in the record for
the suggestion that busing has caused substantial hardship, whit: is
the finding that the administration would have you make in section
2 (a) (2) of HAI. 13910.

I am not. going to burden the record further with all of the things
you have heard about the costs of busing and about the fact that busing
is a safe means of transportation. t do want to include a survey that
our center conducted of busing time and distances in 14 districts.

We selected these districts to include a good many that the admin-
istration has relied on, or apparently relied on, for its claim of exces-
sive busing.

The survey shows that in the 14 districts as a whole, the median aver-
age ride before implementation of the court decree was 20 minutes
and the median average ride after implementation was 27 minutes.
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There were, therefore, very sm. increases in the time and distance in
busing involved in most of the d'itricts that we looked at in this survey.

Even in the cases involving metropolitan relief, the logistics may
not be very much more difficult, or may even be less difficult, than in a
single district. In the Richmond case, what you would have, if Judge
Merhige's order is upheld, is a school district of 104,000 public school
pupils. The maximum time for any trip in five subdistricts created
would be 45 minutes; in the sixth subdistrict, which is a rural portion
of Chesterfield, it would be an hour. In this area, bus rides of an hour
or more are common right now.

Further, there is no factual support in the record for the proposed
findings that court orders requiring busing "have impinged on the
educational process."

Mr. Pout. Mr. Taylor, we have recently received a communication
from the Department of Justice regarding the points you are dis-
cussing. You have stated lmw it was quite critical to any argurlent
sustaining the moratorium bill to indicate that there was, in fact,
substantial hardship or there has been "impingement on the educa-
tional process" as a result of busing. The subcommittee requested s
supporting factual information from the Department of Justice. Tile
Department responded by letter citing the bsing status of Jackson-
ville, Fla., Tampa, Fla., Augusta, Ga.. Savannah, Ga., Nashville,
Thin., Corpus Christi, Tex., and Norfolk, Va. In its argument to in-
dicate substantial hardships in the educational process and so forth,
reference is miuh3 in these areas to only one factorthat more buses
are needed. I added up the munber of buses that are said to be needed.
It comes to around 900. Could you comment on the fact 900 buses are
needed? Do you think that that factor alone can make the case?

Mr. TAYLOR. I think it fails to make the case again. The number of
buses has nothing to do with the educational process and whether it is
impeded. If that were the case, then a district that used a lot of ores
would be thought to have a serious educational problem and a district
that used very few buses, that had walk-in schools. would be thonalit to
have a splendid educational process. Now, we know in New York City,
where I grew un, there is a signific.-mt educational problem in w,,11t-in
schools. It would be very interesting to see how the administration
proposes to relate the number of buses being used to the educational
process.

Mr. Pot,H. It seems there is some irony in the fact that adoption of
the Ashbrook amendment might. in turn, create the context which is
said to insti fv the moratorium bill.

Mr. CELLE% Since reference was made to a communication received
from the office of the Attorney General, signed by the Acting Attorney
General Mr. Kleindien3t, in response to qvestions put to him when
he appeared heft re us, I read a typical paragraph from his letter dated
May 15,1972:

The Subcommittee also requested information which evidenced the hardship
to students. the impingement on the educational process, or the extensive cost to
school districts resulth.g from compliance with desegregation decrees. Again the
access of the Department to such information is .omewhat limited.

Now, if information is somewhat limited, it is difficult to understand
how the Attorney General could support the conclusions and findings
contained in the proposed moratorium legislation.



1687

Mr. 'TAYLOR. If members of the Department would only do what
they say, they have not done. That is, if they would only go to these
districts and see what is happening, and if they would only read the
records of the cases which they say they have not read, perhaps their
access to information would improve significantly.

Let's return to the question of metropolitan integration plans. The
first thing to note is that -Swarn- and Richmond-type plans offer the
prospect of stable integration. The remedy involves the whole com-
munity. There are smaller numbers of disadvantaged children in any
one school. This really increases the prospects that people will stay and
make integration work.

Second, I think that metropolitan plans allocate the burden of
change more equitably. It does not fall just on the white and black
people in the inner city, but upon the more affluent people of suburbia
ps well. Of course, that is what. is creating a great deal of the political
stir, but I do think it is significant that in Detroit, Richmond, and
*Wilmington and other places where cases are now pending, white
people have either been the intervenors or, as in the Richmond case,
the school board has been the initiator on specifically these grounds.

So, I think if we do not panic as a nation and if we begin to look
at what makes sense as a solution, the metropolitan idea may be on
that ultimately defuses the conflict that now exists between Hacks
and whites in the central city.

Third, I think that metropolitan plans can increase, not decrease,
the accountability of schools to parents and opportunities for com-
munity pai"Apation. That is true for blacks as well as whites be-
cause community participation is very important for blacks and,
contrary to what the previous witness said, we have found black
parents in many communities saying that, even though they have
to travel, when their children go from segregated schools in the inner
city to schools in the suburbs, they actually participate, more in school
affairs.

They also find that they have a greater influence over the course of
the education of their children than they did in the segregated school
in the ghetto. Some parents in Rochester made that point, very spe-
cifically to me when the U.S. Commission on Civil Rights held hear-
ings there a number of years ago.

I do not suggest in this aiscussion of remedies that there are any
panaceas or that the problems are about to be solved.

It is true that many white parents are afraM of sending their chil-
dren to innercity schools.

Mr. Potat. Mr. Taylor. with regard to the metropolitan plans, is it
not true that restrictions against such plans may often lead to more
busing rather than less?

Mr. TAYLOR. That is true, Mr. Polk. Hartford is a good :xample,
where a case has been pending and has survived a motion to dismiss.
All of the black and Puerto Rican children in Hartford live in the
north end. If you were to have a plan restricted to the central city and
you wanted to integrate. there, would have to be busing through the
care of the center city. through the commercial and industrial areas.
But those black and Puerto Rican children are right next door to ionie
suburbs in Hartford where, the schools are exclusively white. If that
district line were not a barrier. you would be 'e to integrate some
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of those schools without busing. You could pair them and do other
things. So in some cases, and I think it may be a good many cases, you
are correct that there would be less busing on the metropolitan basis.

Mr. Pout. I think you would find the same thing true in my home
town of Cleveland, Ohio.

Mr. TAYLOR. Yes; from my familiarity with Cleveland I would
think that the east Cleveland area of Hough and Glenville might very
well be able to have a plan, a good sensible plan, that would integrate
some of those schools with schools in the suburbs.

The question of racial violence in the school has been raised by the
previous witness. I think a contributing factor is that children for the
first Lime are put in a situation of integration at the high school level,
a difficult age and often against the wishes of their parents. If you
started at a much earlier level, as has been done in Pasadena and else-
where, the likelihood of conflict will be reduced. But I realize that will
not be a complete answer to parents.

It may also be feasible to integrate schools in many places without
cross-busing but that will not meet the justifiable concerns of black
people who say that one-way plans are patronizing to them and unfair
to their children.

But after all this is said, the issue before the Congress comes down
this : Shall the effort be abandoned or postponed because it is diffi-

alt, or shall solutions be devised to assure that integration will be part
of an overall effort to improve the quality of education for all children?

I think there are some solutions at hand. As the chairman men-
tioned, a provision of the emergency school aid bill that was reported
out of conference does contain provisions for new educational facil-
itieseducational parks or magnet schoolswhich would be accessible
both to the suburbs and the central city. I think they could be a tool
to improve the education of all children. It is ironic that the pro4ects
for this kind of constructive legislation are being jeopardized by the
anti-integration amendments.

The Federal Government could also make an investment in day
care and early childhood education at the earliest level at which chil-
dren can learn profitably. It could assume a greater share of the bur-
den of financing public education. I do not need to say this to the
members of this committee bemire much of this legislation has al-
ready passed the Congress in one form or another but has not become
th., law. Or we could take the other course and abandon the effort
and if we do I think WO will have an ample supply of rationalizations.
We white people will tell ourselves that black people do not want inte-
gration and busing. But we know that wl.at black people want is whatall of us mtnta good education for our children. We know black
parents have made great sacrifices to obtain a good education. We
know in our hearts that if black people ultimately reject. an inte-
grated society, it will be for one simple reasonbecause white society
has rejected them.

We, will tell ourselves also that the answer is really fiscal reform
and the creation of "good schools" in the ghetto. But we know when we
say this that we are no more prepared to establish a financing system
for public education based on need than we are to integrate the
schools.
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So whether we call it "compensaf 'ry education" or something else,
what we are really talking about separate but unequal which has
never worked.

Those of us here who are white and affluent ana live in the suburbs
and call ourselves liberal will know something else as well. We will
know that those charges that we are "limousine liberals" are true and
rather than make any sacrifices ourselves, we are ready to place the
whole burden of social change upon the working class people, black
and white, who live in the central city.

Mr. Chairman, I recognize that there is great pressure for the pas-
sage of some form of "antibusing" legislation I think I appreciate the
dilemma that a Congressman faces when he is asked to vote against
the apparent wishes of a large number of his constitutents. And
these pressures may not ba diminished by the fact that they are stirred
by demagogic appeals or that the legislation is of such a dubious con-
stitutionality that the issue is bound to be back before this body again.
If these pressures are too great, if the administration bills or the
Broomfield amendment represent the temper of the times, it may be
enacted into law.

Should that happen, obviously, life will go on. But there are cer-
tain things that as a people should then be prepared to admit. to
ourselves. We will have to acknowledge that law is no longer a means
of carrying cut our highest goals and aspirations, but of expressing
our worst fears and prejudices.

We will have to concede that the purpose of our public education
system is not to educate our young people to full humanity, that it
is not a moral as well as intellectual concern. We should also recog-
nize that in the process of raising our children as flowers in a hot-
house, shielding them from contact with children of other races and
income groups, 'zhey may turn out to be ill-equipped to function in
the racially hostile world that we, the parents, have created for them.

Finally, in candor, I think we will have to admit to ourselves and
to our children that, as a peoplq, we are mean-spirited, not generous;
fearful and cautious, not courageous; callous, not compassionate.

That may be what happens but I hope that before Congress ulti-
mately acts on this proposed legislation, it will take into account
other facts of political life that are somewhat more hopeful.

It iF a fact that major progress in school integration has been
achieved in the South and in some places in the North, even in the
face of massive resistance. It is a fact that racism has been on the
decline in this country. And it is a fact that people have been willing
to support a new brand of political leadership, very well exemplified
by Governor Askew, of Florida, which encourages them to face their
problems and solve them rather than to retreat into racism.

If Congress is prepared to act on this reality, there is no reason
why we cannot redeem at last the promises of our Constitution and at
the :;14me time establish a system of public educa" -m that responds to
the needs of all imerican citizens.

Thank you. That is my statement. I will be glad to answer any
questions.

Mr. ("ELLER. Your statement reflects deep knowledge of the sub-
ject. Thk, is what we would expect according to the reputation you
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have made as one connected with the civil lights struggle. We appre-
ciate your coming.

Thank you very mud', sir.
Mr. Polk.
Mr. Por.;.. In the 1964 Civil Rights Act distinction was made be-

tween desegregation and overcoming racial imbalance. In the Swann
case, Chief Justice Burger wrote that achieving a racial balance is not
constitutionally required. In this context there enters the Broomfield
amendment which I understand would stay transfer or transporta-
tion orders to achieve a racial balance. Nearby the Ashbrook-Green
amendment again distinguishes between desegregation and overcom-
ing racial imbalance.

In this context, how do you view the Broomfield amendment?
Mr. TAYLOR. As we noted earlier, I am not certain that is the actual

language that came out of conference but let us assume that it is. Tt is
absolutely true and a review of the cases show that almost no cases
command an end to racial imbalance. MI of them are predicated upon
findings of discriminatory acts in which the Government has been in-
volved and then it becomes a question of remedy, I think you are sug-
gesting that the Broomfield amendment will not lrave any real impact
on what the courts do. However, we ought to take into account the
psychological effect of passing this kind of amendment because it
comes out with a legislative history that is entirely unclear.

The courts will be compelled to grapple with it. They do feel under
pressure and it :toes open the way to further kinds of restrict:ons by a
legislative body. So, I think it ought to be revised. Perhaps it is .gome
help to codify what would be harmful to health and education. But if
the courts have been clear on this, as they have been, I do nc,t lsilow why
it is necessary for the legislative body to take that kind of action.

Mr. Por.x. In any case, would not the amendment clearly affect a
situation like that in Athens, Ga., %diem the sell( of hoard. after having
been ordered to come up with a plan, came up wit it a racial .halaner* plan
because it was more politically acceptable to the community? Although
the court did not order it, the school board wanted to achieve racial
balance.

Mr. TATuat. I think That is an important point. Often these plans
have been devised by the school board i nd they may llierti:elves char-
acterize them incorrectly ag plane to correct racial imbalance.

And again I would be concerned about the impact of legislation on
a plan that the school board came up with and characterized as a racial
balance plan, even though I may not characteriie it as a racial balance
plan. I agree that is a concern.

Mr. CF.LLER. Thank you, sir. Our next witness's are T. M. Martin,
Walter McDaniel, and Arthur Lynch, repre,sehting black parents and
children of Charlotte, N.C.

STATEMENT OF ARTHUR LYNCH, T. M. MARTIN, AND WALTER
McDANIEL, REPRESLNTING BLACK PARENTS AND CHILDREN OF
CHARLOTTE, N.C.

Mr. MARTIN. Mr. Chairman and members of the committe, we are
indeed happy that you have allowed as this opportunity.

Mr. A rtlitti Lynch will read the statement.
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Mr. LYricii. Mr. Chairman, we spank today for the thowands of
black children and parents of our city who have been working together
during the past 2 years to make the desegregation of the Charlotte-
Mecklenburg schools work. We are here to report that in our school
system of 80,0(X) youngsters. integration, achieved in part through
busing, is in fact working. We are also here to request Congress to
permit our schools to continue to operate on a desegregated basis.

We did not easily achieve school desegregation in our community.
Opposition to desegregation, led by our school board, resulted in much
anguish, resentment, and popular confusion over what would be re-
quired to desegregate. All of the myths associated with busing and
desegregation were successfully employed by the school board to en-
courage fierce community resistance. Nevertheless, the courts. includ-
ing the Supreme Court, held firm and 2 years ago we were "forced"
to bus some students to eliminate the former racial identities of our
schools. Today the community as a whole is again concerned with tradi-
tional questions of educational quality. Only now it is white parents
and black parents working together forcommon goals in their schools.
The myths used to stir up resistance never became realities. While the
myths may have disappeared in our community, they continua in
others and have recently received a veneer of dignity and new vitality
whet the President collected them all together in his March 17, 1972,
message to Congress.

While it is important to show that the myths simply have no founda-
tion in fact, it is even more important to clearly understand what ef-
fect on the hearts and minds of black and white Americans even a
small step backward in school desegregation will have. For the first
time in our national experience black and white children are learning
that they are supposed to work, play, and get along with one another.
Because desegregation has been so long delayed, relationships are still
fragile and did not come about without much effort by the children.
Parents are also being brought together for the first time and those
who make the effort are gaining a better understanding of one t.
What has been achieved thus far is a reduction in the mutual fear
blacks and whites have of one another. However, this, too, is tentative.
If Congress were to enact legislation which would, in any way, permit
schools to be resegregated or slow the pace of desegregation, it would
again be telling blac that they are unworthy of association with
whites and again telling whites that they occupy a superior position in
our society. This is not an overstatement.

Ordinary folk in our country understand laws which affect race
relations as being an exnression of the Nation's will for the benefit of
either blacks or whites, but not both. Thus, it is not so much what
right a law grants or denies that is important, but rather it is the merepublic process of enactment that determines what. we think of our-selves and others. Blacks are particularly sensitive to the law as an
indicator of one's place in the social order. This is true, of course, be-
cause for so many generations the law virtually excluded the entireblack race from citizenship. The law was, and frequently still is, theprincipal method of sustaining white supremacy. Stated differently,
it was the law with which whites sought to impress deep and endurng
marks of inferiority and degradation upon blac' Americans.
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Therefore, it should be understood that the Supreme Court's 1954
decision in Brown vs. Board of Education means more to blacks than
simply a chance to attend better schools. We read Brown to be a
promise made by the Nation to its black citizens to remove the marks
of degradation and inferiority inflicted upon us since the founding of
our country. The promise of Brown is to "dismantle," "eliminate,"
and "eradicate" the prevailing racially dual system, not merely the
school system, but the whole Ameri,:an system. It has been 18 years
since the Nation made its promise and we are only now beginning to
achieve substantial school desegregation. Nevertheless, during the
past few years as desegregation progressed more rapidly, black
Americans began to see the promise become a reality, at least in public
schools. As the possibility for equal treatment and equal opportunity
has increased, so has black pride. We blacks are now aware of our-
selves as a people and we are proud. The level of expectation and as-
piration among blacks has never been higher than it is tody. To af-
front this pride and destroy the expectation of equality would result
in a reaction that would know no bonds. Thus, it is within this con-
text of the law as an oppressor and the law as a promise of freedom
that we grasp the true meaning of the pending measures designed to
prevent or retard school desegregation.

We know, and indeed the Nation knows, that the proposed laws are
not racially neutral but rather clearly antiblack, a national call to
return to white supremacy sustained by law, a break of Brown's prom-
ise of equality. The substantive provisions of the proposed laws are
basically irrelevant. It is the motive and intent of these laws that is
our principal concern. What more could the Nation do to arouse
race hate, create t feeling of distrust among the races, then enact
laws which in fact proceed on the ground that black children are so
inferior and degraded that racial integration in the public schools
must be restricted. The effect of such legislation upon the hearts and
minds of the black and white c:iildren would be profound. The fragile
relationships between black and white children and parents formed
slowly over the past few years would be d..,stroyed and again replaced
with mutual fear and racial hate. Desegregation would cease to really
work even in those schools in which blacks and whites attendee to-
gether. The will and desire to get along together would be legislated
out of existence.

Therefore, we urge Congress to enact no laws which in any way
retards school deseg .:gation. The courts must be left. free to use all
workable and feasible methods to direct effective desegregation in
those school systems which have illegally set black and white chil-
dren apart from one another.

The courts have not employed "extreme" measures in requiring
school desegregation. This is merely one of the myths used by segrega-
tionists to cloud the issue. Other myt:is so employed include:

1. Scholl districts are being suhjectiA to massive busing.
2. Transporting elementary schoo: children is unsafe and harmful

to their health.
3. Some school districts are being required to bear an unequal

burden.
4. Costs of busing prohibits school districts from adequately fund-

ing their instructional programs.
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5. Children must be transported substantially longer distances re-
quiring additional hours of travel.

Froin our CNIMielleP rlotte-eMeldenburg we know that none of
these myt have any foundation in fact.

In our school system seven-tenths of 1 percent of the school budget
is devoted to paying transportation costs incurred as a result of de-
segregation. It is impossible to believe that if this sum were added to
the instructional program we would obtain a substantially better pro-
gram than we now have. In our school system, transporting elementary
school children has not proved unsafe or harmful to their health. In-
deed, the accident rate for children transported to school is less than
one-half of the accident rate for children who walk to school. In our
school system desegregation has resulted in a substantial reduction of
the average distances children are bused and the time spent in transit.
Finally, our community has not been subjected to massive busing. Ad-
mittedly the number of children being transported to school has in-
creased, but our system transports approximately 20 percent less than
the State average. Incidentally, our school board has chosen to trans-
port more children than necessary to accomplish desegregation. It has
chosen to abandon the plan directed by the court and has adopted a
plan of school organization designed to minimize the effect of de-
segregation on affluent white suburbs.

As a result several hundred additional children in the poorer white.
and black neighborhoods must be transported. Even so, the extent of
busing in our community cannot fairly be characterized as "massive."

We do not say that because desegregation, achievd in part through
busing, has woiked in our community that it will work everywhere.
The faxt that busing may prove to be infeasible in other more complex
school systems, however, is no reason to resegregate the black children
of Charlotte-Mecklenburg. One of the more frequent segregationist
myths in our community was that Charlotte-Mecklenburg was being
singled out to bear an unfair and unequal burden. This was and is non-
sense. Today, it is the obligation of all school boards, North and South,
who have been operating illegally segregated schools to eradicate all
vestiges of the dual school system. This is the promise of Brown and
it applies nationwide. The pmmise cannot be broken merely because
different techniques are needed in different school systems in order to
Desegregate.

Because different school districts do require different techniques in
order to dismantle the prevailing dual systems, it is crucial that the
courts and local school boards continue to have the power to use all
workable and feasible methods to desegregate. Any limitation on this
power would be completely arbitrary and patently racially motivated.

In our community and similar communities elsewhere, it is clearly
feasible and workable to desegregate and to use busing as one tool to
accomplish this goal. Give this basic fact, the only reasonable inference
we can draw from all of the proposed laws is that the Nation is once
again seeking to effectively prohibit black' children from attending
school with white children and to impress anew the historical marks
of desegregation and inferiority upon yet another generation of black
children.

Thus, the question before this Congress is simply : Shall the Nation
keep its promise in Brown, shall we lJlacks at last be made free and
equal to our countrymen ?

80-440-72pt. 3-27
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Tinink you.
r. CELLI:n. That is an excellent siatentent.

What is your position. 3Ir. Martin ?
Aft MARTIN. I am with Project Hope, a community grant program

but now associated with EEO. Mr. McDaniel. on my right, is a civil
engineer. Mr. Arthur Lynch, of course, you heard him.

Mr. CErint. Mr. Lynch. what is your calling?
Mr. LYNCH. I am a community specialist for Progress for Economic

Development.
Mr. CELL IM. Thank you very much. gentlemen. appreciate your

coining.
Mr. Lyxcn. Thank you.
Mr. Mmrrnsr.,Thank you.
Mr. Crixnu. \Our next witness this morning is Mr. Casey Jenkins,

Concerned Parents Association, Nashville, Tenn.

STATEMENT OF CASEY JENKINS, CONCERNED rARENTS ASSOCIA-
TION, ACCOMPANIED BY PAT NICHOL, ESQ. .

Mr. JEmoss. This is Mr. Pat Nichol. who is attorney for Concerned
Parents Association, with me today.

Mr. Chairman and members of the committee, we are here to say
that court-ordered busing- does not work. We, are from Nashville.
Tenn.. which has a unified government. a metropolitan form of
government, a county-city. It is on of the first of this type of govern-
ments in America. We do not have the old county-city lines as has
some of the cities today.

It being a unified form of government. when the ITEW came to
Nashville. they did not find one segreg .-ed facility and they could
not find one line, one school line that was drawn for the purpose of
creating segregation.

Since court-ordered hiving has passed there and since it is a big
part of our everyday living at this point. it has adversely affected the
lives of almost every person in the city and is risking the lives of
almost 50.000 students daily.

Eight thousand students have left our school system this year.
From the projected number that we had at the beginning of the year,

some 12.000 studei s have left the school system. Absenteeism is only-
lievable in Nashville. Classes have been cut short and recently our ;mal
board of education had a waiver from the State because of the num-
ber of hours spent. in the classroom. Court-ordered busing has com-
pletely destroyed our PTA in that city. I mentioned earlier that it is
a unified form of government. You might make a note that the longest
distance for a child to be bused is 27 miles. Some children spend as
many as 3 hours per day on a bus. PTA groups. as I mentioned. had
literally been destroyed. Some 48 PTAs did not even function this year
in the city of Nashville, metropolitan Davidson County.

Men's clubs no longer exist. Boy Scout troops are on the decline.
Parents no longer consult with tenciters about problems of their chil-
dren. After-school activities are a thing of the past because some peo-
ple are 13 or 14 miles from home and they have no other way to get
there.
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Of course. we were not prepared for the courtordered busing and
e% en if we had been, we would still have many of the problems.

We have staggered bus schedules. Some children leave home at 5:45
a.m. for the 7 a.m. first session of school. Others leave home at 9 in the
morning for the 10 a.m. session and those who leave early, an hour's
time being the difference between Washington and Nashvillethose
children leave in the dark.

They stand on the corners in the dark waiting for busing. They will
arrive home in the evening after dark from the 10 a.m. session of
schools.

We have as miry. as five or six buses on the busy expressways many
times just waiting in the afternoon and morning traffic which you are
familiar with in Washii.gton.

Somet:mes buses never conic. One morningwhich is a matter of
record and I hope you have the newspaper clipping as reference-
15.00 children-15.000were left standing waiting for buses for some
3 extra hours.

Mothers in Nashville have quit their jobs because, in some cases
they have four chldrrn and those children leave at staggered times
during the morning for four different schools so you can understand
why PTAs are on the decline now.

Welfare rolls have increased because many of these mothers have
gone on welfare because they can no longer work. People are being
lim'scd. Children are being bused, more million per year in Nashville,
Tenn.. as I mentioned earlier.

There are no after-school activities. Less time for study, no instruc-
tion and spending more time on the bus that they should spend in the
classroom.

The money being sp nit for bases we feel should be spent for educa-
tionhundreds of teae:lers this year were laid oft. Parents have with-
(Iran n their support and only 8.000 who did not show this rsar an:
some 12,000 as projected would be some 24,00)) parents who are no
longer associated with the school system there.

Teachers have become babysitters and they are more involved in
trying to ..eep order ther? now than Leaching.

And discipline, the discipline problems are unbelievaNi , There is
cli-s;eg, fighting. prop.,rty desfrnetion. molesting. thieve y. oml gen-
eral disorder in the school. Before this year we did not have one police-
' Ian in the schools in Nashville, Tenn.

Almost every school in Nas'aille today has policemen and the girls
who have been dressing as ladies in the past can no longer dress as
ladies. They have been advised by the board of education to wear
pants because of what happens in the halls. Violerce is unbelievable
there and we have affidavits that we will make part of the record and
1 would like to cit.( two or three of those cases to you at this time.

To show you the effects that this has had on the board of education
which has tried to make it work and has tried to keep all of the inci-
dents a senret, and it is impossible to do the.

In one pl.-.-ticular instance, at Glen Cliff High School a piling lady
that high school being one of the high schools in the predominantly
,nite communitywas molested in the hallway by seven blacks. She

was molested and when she filially,' broke loose from the blacks. she
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being the only one and it happened on the stairway %viten they got to
the teacher and told the teacher what had happened, the teacher told
her it would do no good to report it to the principal or to the board
of education because these incidents were happening daily.

We instituted a snit against the general disorders there. The Con,
eerned P. rents Association, and Better Education Association of Ten-
nessee. of t.hich I alsa have the privilege of serving as president. The
suit was stoi.ped by the Federal courts because it was going to involve
and bring to light many of these instances and general disorders in
the schools there.

We hope we will have our day in court in time to come. If the goal
was to allow unruly and undisciplined children to observe and asso-
ciate with the higher standards and imitate them, it has completely
failed there.

One other instance I might mention to show you how the school
board feels. There was a boy with a nose broken three times. The teach-
er, the principal, was threatened and he was asked not to report the
incident and the people threatened the boy and asked him not to report
the incident.

But. the boy could not call his parents at home. When he got home,
his parents took him to the doctor and his nose was broken three times
and they could not even set the nose until the, boy was 18 years old
but they tried to hide these things and we have a composite school
there.

We were written up as one of the schools that had done very much
as far as desegregation is concerned in the. city.

We had a new composite school built for 3,000 students this year
and until all of the incidents came to light at that school, many of
the parents would not sign affidavits and we could not do anything
because the school board would not release any statements and
not talk alxmt any of the ionidents that had happened there.

Busing has completely polarized the races there. In the past I do
not think a person there noticed whether a man was black or white or
whether the child was black or whether he was white. But today be-
cause 50,000 students have been forced to go somewhere against their
will, then people are more conscious than ever about the color of a
person's skin.

They resent big government from taking over and coming in and
telling their children what they can do and v. .Lat they cannot do.

The rich escape from this. The poor really do not become concerned
enough. I think they really cannot but the middle class is trapped and,
of course, we sum et the constitutional amendment.

Ninety percent ( f Nashville and Tennessee went to the polls on May
4 and expressed heir desire for the passage of the constitutional
amendment. Eighty percent of the people have said it is wrong, and
those are black and while.

We feel that th.., constitutional amendment could be the answer.
I think Florida voted some 70 percentother cases, I think Texas
voted 70 or 80 tercent. People all over America are concerned about
this problem. . hope you will give us an opportunity and give
our legislators an opportunity to cast their votes whett or not we
should have court ordered busing.

Thank you.
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(The prepared statement of Mr. Jenkins follows :)

STATEMENT FROM CASEY JENKINSNASTIYILLE, TENN.

(Submitted on behalf of the Concerned Parents Association)

Court ordered busing is destroying our school system in Nashville. Tennessee.
It has adversely affected the lives of almost every citizen in or community and
is unnecessarily risking the lives of almost 50.000 students daily.

What have been the results?
1. Destruction of the family struoture.Becuuse of geographic distances in-

volved and fear of physical harm the school is no longer the social and interest
center for the family. Social events have been completely terminated in the
public schools of Nashville. Athletic events have been seriously hampered and
ultimately will be at an end. Many 1'.T.A.'s have disbanded and others are on
the brink of collapse. Men's groups, who used to provide thousands of dollars of
extra equipment for schools. no longer exist. Because of bus schedules. after
sehool activities have been cut out by thousands of children. Scout troops are on
the decrease. Parents no longer consult with teachers about the problems of their
children. The children and parents are growing apart. The list is endless.

2. 8toggercd bus schedules create hardships.We operate on staggered school
hours. The first school open at 7:00 A.M. which means some children are stand-
ing on street corners at 5:45 A.M. or 11/, hours before daylight. The last group
of school children begin the school day at 10:00 A.M and finish at 3:00 P.M..
This is after sundown. These are elementary school chi "ren who al; (1) walk-
ing home after dark if they do not live in excess of 11 /2 miles from the school
grounds, and (2) riding buses half way across town after dark and being let out
on at street corner no further than 11 /, miles from their homes, and (3) in some
instances, waiting in vain at a school, far from home, in the darkness, for a
school bus which never arrives. The first cold spell in Nashville this year re
suited in some GO school buses breaking down. Over 15,000 children were left
standing at bus stops for three extra hours, For the narking mothers who are
the sole support of their families and whose elementary school child starts the
school day at 10:30 A.M. is indeed in an insoluble plight of momentous propor-
tions. She can leave her young child (children) alone, unattended for hours
after she leaves for work in the morning. This is not only dangerous, it is. of
course, illegal ; or she can quit her jt I) and go on welfare. She can resign as 1,
taxpayer and join the ranks of those on the rewiring end.. These are 1:er choicest.
Is this where we want middle-class America. the backbone of our economy and
our Country? On the receiving end of a welfare check?

3. Children have lost interest in learning.There has been an immense
decrease in available courses. qualified Instructors. time spent in instruction.
time actually spent in class rooms. field trips. home work and motivation for
superior or even average achievement. This has produced lethargy in the
children.

4. The goal of quality education of all, rather than bring (whirred. has
resulted in mediocrity for all. Money that is needed for education is now being
used for transportation. The better teacher* and students are leaving the public
school system. Approximately 8.000 students left the Nashville School System
at the beginning of the 1971 school year. It is undisputed that practically without
exception these were the maximum achievers. This has. of course. resulted in
approximately 10.000 pa eats withdrawing their support of public education. It
is also undisputed that these are the parents that had the most interest in their
children and the ability and means of helping the schools the most. Hundreds of
teachers have left the system for private schools or other employment. These are
the teachers who taught for the love of teaching and have been willing to sacrifice
financially in order to enjoy a proper teaching environment. Ask any teacher in
the Nashville public sehool system. black or white. about class room conditions
and you will bo told "we are no longer teachers. we are high paid babysitters
more involved In trying to keep order than In teaching. We cannot teach and
thus the children cannot learn."

5..4 complete breakdown of discipline in the schools Regardless of the his-
tory of the situation. it is a fact that there is a vast difference in the mores.
morals. Interests. behavior patterns. physical appetites. language. family struc-
ture and aptitudes of not only the races but of different economic classes. Forcing
children with these differences into close association has produced chaos in the
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piddle schools. Cursing. fighting. property destruction. molesting, thievery and
general disorder has beeifille a daily occPrance in the public schools of Nashville.
If i he goal was to allow the unruly and undisciplined child to observe and asso-
ciate with Ham, of higher standards and thus imitate them, it has been a total
failure. Just the oppoqte has occured. The heretofore disciplined child in the
public schools is now contributing to the problems. The instances of the police
baving.to be called to the schools and stationed at the st ;tools are too numerous
to detail. This was unheard of in Nashville in any schools prior to this school
year.

0. Busing has increased the belief that the minority race as inferior. The court
order requiring forced association of the races is itself a message to the people.
black and white. that the blacks cannot learn to achieve if left isolated in their
own culture. It says to the blacks. "your teachers are inferior. your parents are
inferior and you are inferior and you can only learn if you are forced into white
schools with white teachers." It says to the whites, "your teachers are superior.
your parents are superior, and the blacks can only learn from association with
you." That is the only logical reason that can be deduced from such an order.
But the facts do not support the theory. The only equalization that has occured
has been to bring those with the ability to achieve down to the lower level. with
the attendant knowledge that there is a vast difference. There is no evidence that
forceel association nos imprmed the learning ability or desire of the minority
child. If anything, it has produced a heightened degree of bitterness and
frustration.

7. Busing has further separated the p(ople from the government.If members
of Congress think that the Ameriean people believe that their government is
working in their best interest, then they are sadly mistaken. Sto-called midle
class people of this Country have always been its backbone. Destroy their moti--
vations or their support of the government and this Country is thro.igh. They
produce. pay taxes, raise their families and heretofore have supported govern-
mental actions even when those actions were wrong. Their inherent motivation
has always been to provide order and well being for their children. Forced busing
robs them of this motivat: .1. it says to nom, "why work, your children are not
going to be allowed to enjoy the fruits of your labor" and it says to the child.
"why learn. your increased earnings will not benefit you anyway.'"rhe middle
class feels trapped. The poor don't care and the rich escape. The middle class
feels bitter and frustrated and it is only an , ngrained spirit of law and order
that is keeping them from erupting. No one knows how long this restaint will
prevai:. Big government has now reached into their %COMPS and taken their chil-
dren away from them. They will soon realize that to effect a change, they will
have to do away with big government, one way or the other. They will soon return
to the belief of our founding fathers that "the essence of freedom is the limita-
tion of government."

These are but some of the reasons why I support a constitutional amendment
or any other form of legislation which would prohibit the government from forci-
bly busing our children out of their neighborhood schools for any reason. Not
being a lawyer, I will leave the dismission of law awl the c"nstitut ion to others.
Frankly. I do not believe that Congress or the Federal Courts are any longer
interested in the legality of their 'tenons. I do believe that. if you are made
aware that forced busing may well be the extra pound that brok the govern-
ment's back. you would stop it. The middle class is being hurt by I iflation, high
taxes and other actions by their government which lakes the fruits of their
labor. if you take their children by forced busing. you will have destroyed Them
and the greatest 'stem of government in the history of civilization.

Mr. CLLER. Thank you very much. Mr. Jenkins.
We will include in the record at this point the following statements:
A statement of Catholic Interracial Council of Detroit, Mich.
A statement of Concerned Citizens of Harrisburg. Pa., affiliated with

Unified Concerned Citizens of America.
A statement of religious leaders on Anti-Integration Proposals

submitted by the National Council of the Chuircher of Christ.
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(The statements referred to follow :)

CATHOLIC INTERRACIAL COUN( IL OE DETROIT,
Detroit, Mich., May 10, 1972.

DEtR CosonEssmAx CELLER At the Communion Breakfast of the Catholic
Interracial Connell, Sunday. April 30, at Our Lady Queen of Peace. Harper
Woods. members of the Council signed a petition "opposing any constitutional
amendment to prohibit busing for the reason that it would demean and di-
minish the Constitution and mbliely declare a retreat from constitutional
pripeiples."

The Council represents a cross section of people living in the city and the
suburbs of Detroit. We feel that it is significant that so many would want to sign
this petition at this time. Since a neighboring Detroit suburb, Warren, has re-
ceived so much publicity, we would like to call your attention to the action taken
by other people in the Detroit area.

Sincerely,
MARIE ORESTI, President.

(Note: Names of signers of petition are retained in Committee files.)

How FORCED BUSING HAS DESTROYED HARRSISBURG

Submitted by Concerned Citizens of Harrisburg, Harrisburg, Pennsylvania
(Affiliated with Unified Concerned Citizens of America).

We want this report to be made part of the testimony which has been gathered
by this Committee during hearings which were scheduled to begin March 1. 1972
regarding H.J. Res. 620. the Constitutional Amendment introduced by Norman
F. Lent, Representative from New York.

It is imperative that this Bill be released from Committee, as we, and mil-
lions of other citizens, believe that only through this Amendment (to prohibit
the Forced Busing of children to achieve racial balance)can we preserve the
educational system of the public schools. Forced busing is dictatorshipusurping
the rights of parents to decide where their children shall go to school. Freedom
of choice is the American way, and this what we must fight to preserve.

Since we did request an opportunity to testify before your Committee at these
hearings and we have not been called to do so, we are submitting this report
as our testimony. Therefore, please do give our report your most thoughtful
considerationas it is our testimony thatforced busing has destroyed Harris-burg.

BACKGROUND INFORMATION

Until September, 1970. Harrisburg Public Schools were Neighborhood Schools
a Unitary system, never segregated. In 1968, the Pennsylvania Human Rela-
tions Commission mandated our School District to "desegregate". After sub-
mitting several plans for approximately two years to the Human Relations Com-
mission, they accepted the prasent Plan. In May, 1970, our School District nth-
dulls adopted the Plan to be implemented in September, 1970. We are in the
second year of its existenceand these have been two years of horrible experi-
ences for most of the school children. parents, teachers, and concerned citizens.The plan now in operation involved a complete re-organization of all the
schoolswiping out all possibility of Neighborhood Schoolsrequiring massive.cross-city busing of children (approximately 60%). Description of the chaos
and monumental problems it created is in the main body of this report..

PURPOSE OF OUR TESTIMONY

Although it might be too late to save Harrisburg. Pennsylvania, we want to
try to save other school districts front facing the same disaster, to keep little
children from being uprooted from the security of their Neighborhoods.

OPPOSITION TO TILE FORCED BUSING

The opposition was massive. It was made up of blacks and whites, students
and teachers, parents and citizens. This was shown by approximately 10,000
signatures on petitions opposing Forced Busing.



The opposition began 4 years agoresulting in stormy sessions with the Hu-
man Relations Commission first. and then with the School Board. Neither Gov-
ernor Shafer nor Governor Shipp could let us talk to them. Our State Repre-
sentative listenea to our pleas for help several times, agreed nith much of our
opposition, but said he could not support us publicly. We informed Senator
Schweiker and Herman Sehneebeli of 'the conditions in Harrisburg.

Concerned Citizens of Harrisburg asked the Dauphin County Court for an In-
junction against the Plan so that a full hearing could be held to present all thefacts to the Court. The Court denied us this hearing: ue appealed to the Penn-
sylvania Supreme Cour, uho also denied us the right to a hearing. (Decision
handed down 4/21/72Case was argued before theta in January. 1071.) Justice
delayed is justice denied. We intend to appeal to the U.S. Supreme Court.

RESULTS OF TIIE FORCED BUSING

TUE TAX BASE IS DESTROYED

From June, 1970 to the present time, parents have been putting their children
in other schools. Those who could afford to move out of Harrisburg did. This
is still going on and it will continue until Harrisburg will have left only the
very poorblack and white who are financially trapped and can't get out.

When the highest taxpayers moved out, many businesses soon followed themand they will continue to leave. Many businesses are only waiting for their .present leases to run out and then they will be gone, too. ,.When we told the School Board this would happen, James Rowland, Sr., thenPresident of the School Board said, "Right or wrong, good or bad, this (forced
busing) is the way it is going to be." Benjamin Lowengard, now President ofthe School Board, said that maybe it would mean an exodus of the taxpayers,but .. . : (and he just shrugged his shoulders). Even while the decision was still
pending in the State Supreme Court, Mr. Rowland said repeatedly that no matter
what we said or did, busing was here to stay and there was nothing we could doabout it.

FORCED BUSING DID NOT ACHIEVE RACIAL BALANCE

Before Forced Busing, the ratio of whites to blacks was approximately 60%white to 40% black. Now the ratio is approximately 65% to 35% white. It is
estimated that by September, 1972, the ratio will be at least 70% black to 30%white.

Examples of lack of Racial Balance in Classrooms: (1) In one homeroom,there are 2 whites and 28 blacks. (2) In one gym classmade up of 5 regular
classes, there are 5 whites and the rest are black. (3) Many parents tell of 3 or 4whites in classes otherwise all black ; of 3 or 4 blacks in classes otherwise all
white.

DETERIORATION IN QUALITY EDUCATION

Before Forced Busing began, the quality of education was only fair at best.
Children who transferred to other areas had to receive special help to catch upto their grade level in their new school, Now the quality of education has de-teriorated even further.

Example One family who moved out of Harrisburg found that all the children
were at least a grade behind the same grade level of the new school as the gradelevel they had left. This same family then had to move back to Harrisburg and
the children were bored hi school because they had already learned chat theywere now being taught in Harrisburg a year later.

SOME SPECIFIC INSTANCES OF THE EFFECT OF FORCED BUSING ON EDUCATION

1. Between June, 1970 and September, 1070. many of the best teachers left the
Harrisburg Schools and they told the students it was due to their opposition tothe new plan.

2. Many of the teachers who remained begged Concerned Citizens of Harris.burg to visit all the schools and see for themselves the deterioration. They alsobegged us not to reveal their names.
3. Many of our older good teachers still here are those who have just a few

years left before retiring, and due to the over-supply of teacher now, they areafraid to compete for the jobs with the younger. "just graduated" teacher.
4. Some teachers are visibly nervouseven having nervous breakdowns and

being told by doctors not to return to these schools. Due to their emotional condi-
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tion, they are using poor judgment in disciplining children, srch as brute force in
situations not requiring it ; unfairness in settling disputes between students, such
as punishing the innocent or punishing only one student when both are obviously
guilty

3. Now many of the teachers are young, inexperiencedunable to cope with
beginning teaching plus the chaos and problems of the busing program. Even
with the help of aides in their rooms, they need more helpare seeking the help
of parents even those who have little education themselves and no training orexperience.

6. Students' schedules are very unbalancednumerous study periods, more art,
music, gym than academic subjects ; even watching cartoons a couple periods each
morning.

7. Teachers have told parents they were told that if they somehow just get
through the year, that will be an accomplishment in itself even if the students did
not learn much.

8. Standards have been lowered. One teacher was told not to be so tough on her
typing students. As long as they know where the keys are, pass them. An aide told
a parent the children did not have to do anything they did not want to do.

9. Some High School students have been told by their teachers that they have
been undertaught in general.

10. The heterogeneous groupings have resulted in frustrated teachers and stu-
dents. The fast and average learners are bored because they must listen to so much
repetition and must advance so slowly for the sake of the slow learners. Or the
slow and average learners are frustrated and give up because they cannot grasp
the material at such a fast pace as the fast 'earnersregulting in little or no
learning for anyoneand in the development of behaviour problems. It is always
the majority of studentsthe average learnerswho are cheated of any educa-
tion because they are always caught in the middle.

Example: Fast learner was criticized by a teazher in the third quarter of the
year for not participating in class. When asked 1y his parents for the reason, he
said, "Why should I? We're going over the same problems we had in the first quar-
ter." That student is now in a private school at a great financial sacrifice to his
family.

11. Students cut classes at will, roam the halls, the streets, or go home. Parents
are not informed until as long as 43 days of such absences, if at all. One teacher
asked a parent, "How can you teach them if you can't get them in the classroom?"

12. Dr. Porter, Superintendent, was asked if he could get a quality education in
the Harrisburg Schools as they existed today. He said, "No", and walked away.

NOTE: School District has come up with a special testing program. (Cost
approximately $30.000, to Research for Better Schools.) Testing is to measure
the students in some way only as it applies to the Harrisburg situation, Why?
Will these students be given any special test "in a Harrisburg situation only"
when they apply fiir jobs?

I'rgent need.Evaluate the Harrisburg Public Schools now. Test all the pupils
in the School District (not just some pre-arranged sampling of the best students).,
'resting should be by national standardized tests.

This testing and evaluation should be done by no one even vaguely connected
with the School District, Education Department, Human Relations Commission,
etc. Parents should know just where these schools standhow they are rated
nationally.

FORCED BUSING Is DETRIMENTAL TO THE HEALTH, WELFARE AND SAFETY OF THE
CHILDREN

This is the largest single fin. ,r for opposition to Forced Busing, Items
enumerated under this category II rp like a malignant cancer that keeps growing
larger every time you look at it. They are so many in number and so far-
reaching that it is a horrible monstrosity.

Even if this were the only reason for opposition to Forced Busing, it would
be reason enough to stop all Forced Busing now. Not even one child should have
to suffer these consequences just to satisfy some pre-conceived quota of skin
colors, which has been proved to be artificial and meaningless.

Just the major factors in this category include the following :
1. Many children suffer emotionally from being uprooted from the security

of their neighborhoods, big brothers and sisters, friends. Children do need the
emotional security of being close to home, etc. This is one of the most simple



and fundamental facts of psychology. It is a criminal offense to deprive childrenof this need,
2. Many children are now taking nerve medicine. receiving mental and emo-tional counseling. ha ving recurrent nightmares due to the tratunatie experienceof being torn from their closest friends, etc.. as indicated in #1 above.3. Even the very strong children and those who always loved school beforeare becoming sick in the morningwhen they know it is a school day. Nowthey plead not to have to go to schoolwhereas they used to beg to go to schooleven when really sick.
4. Some small children have been lost for hours because they were left offat the erong stop even though they wore identification tags. Parents waitingfor (her. at the correct stop have been frantic.
5. Some little children have been seriously hurt by being struck by cars-5 -.,:r olds walking alone at dangerous intersections with no erossing guard.One 5 year old was horribly cut open from the top of the chest to the mouthwhen struck by a carin the presence of her 4 year old sister. Just imaginethat traumatic experience for your 2 little girlsthe agony that family endured.Even after that, a crossing guard was not immediately stationed at that inter-section.
A 5 year old boy ( under similar circumstances) suffered a severe head injury,which kept him unconscious for several days. The outcome of this case is notknot% n because the mother (lid not want to talk to us about it.
One bystander pulled a very small child out from in front of the back wheelsof a bus that was just pulling out. What if that bystander had not been there?There was no monitor there as so faithfully promised by the School Districtofficials.
Others hit by cars enroute to or from school under similar circumstances havesuffered broken legs. We know of a few others; surely there must be otherswe doi.'t know of.
O. Some children with special medical problems (epilepsy. heart conditions,asthma. etc.) have been refused admission to the school closest to their homes,even on their Dr's recomendationPausing special hazard to these childrenand undue anguish to the parents who d to work, but who could arrange for aneighbor to till in for them if the school were not so far away.7. Children are suffering from chronic fatigue due to their longer days onbuses aml on foot.
S. In all kinds of inclement weather. children must wait for long periods oftime at bus stopssometimes up to 2 hrsand then, sometimes the buses don'tcome at all.
9. In our last heavy snow (Feb.), many bus stop areas were not cleared.Children arrived at school soaked, and stayed that way. With NeighborhoodSchools, they would not have been so soaked, and if they had, the teacher couldhave sent them home to change.
10. Parents cannot get to children quickly in ease of emergencies. In a familywith one child in 1st grade, one in 4th grade, and one in 6th grade, thesechildren may be in 3 different sections of the cityquite removed from eachother. Many parents don't have cars, do hove to work, or hat e smaller childrenat home.
Promise by School District "to care for children as if they were their own"has not been kept. This is true of injured children and children who become sickduring the day.
11. Morals and standards hat-- deteriorated. Little children come home with

vocabularies beneath the dignity of their home background.12. Family conflicts are increasing. Children are bringing into the home thedisruptive behaviour by which they are surrounded all day, accepting it as normal.making it more difficult for the parents to control them.
13. Family unity and Neighborhood unity is being destroyed. The older brothersand sisters cannot look out for the little ones going to and from school in themorning. for 1-m h. and after school. Children within the neighborhood can nolonger feel the artily of belonging to the same school, sharing experiences theyhad with the s., me teacher. etc. These are stabilizing influences in the lives ofchildren which have been wiped out.
14. Bus drivers have been assaulted by the oldw children.
15. There have been many accidents with buses, sometimes loaded with chil-dren. Some of the drivers are not competent they take chalices in traffic, theydrift through stop signs. 13tm drivers are hemming harder to find, making it neces,
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nary to hire almost anyone they can get. Bus drivers tell us that next year it
will be clew worse.

16. Children must walk up to 11A miles. each way, through unfamiliar neigh-
borhoods (and many times. not as safe as their own) ALONEwithout brothers
or sisters, or friends. They are cut off from this companionship and this secu-
rity. Yet, some school officials have refused to walk these same routes alone.

17. School district officials definitely are not providing protection promised
to childrenbus monitors, crossing guards, care in ease of illness. Monitors are
seen sitting in the first seat behind the bus driver, facing front. In this way. they
can ALWAYS say truthfully that they didn't see anything happen on the buses.

1$. Lunches have been unfit and inadequate. Elementary children never have
hot lunches. Lunches have been served to children spoiled, frozen. with roaches
in them. So, more and more children take their lunches.

With neighborhood schools, at least some children could have hot appetizing
lunches. and a welcome break in the day. Many parents even enjoyed having
their children come home for lunch.

With this plan. children are kept away from the stabilizing influence of their
homes and families for longer periods of time. Children and parents do not like
this.

19. Racial polarization has been increased due to this "plan". (a) The resent-
ment and hostility of the children at being forced out of their neighborhoods
into strange ones "for a set number of hours each day"determined by only of-
fficalsis released on the children around them. One Negro mother said of a
school in a predominantly white neighborhood that it was like a powder keg
ready to explode at any minute. (This school is now predominantly black because
the white children are bused out, and the black bused in.)

(b) There are so many physical attacks. harassment. initimidataing. etc..
that children are beginning to accept this type of thing as the "normal".

Some children are learning to carry rocks in their pockets, hat pins under
their lapels, and how to use them most effectively, if attackedespecially little
girls.

Long friendship between blacks and whites have been destroyed because of
the harrassment of some black children toward other black children. Example :
One child had to beat up her best friend, or be beaten by those doing the
harrassing.

20. Sports. bands. extra - curricular activities have been greatly curtailed. Since
the two high schools have been consolidated and the two junior high schools
consolidated, this has decreased the number of students who could participate.
In the Junior High School (now called Middle School) competitive sports has
been eliminated and the two marching bands have been cut out. In the Sr. H.S.,
of course there is only one band. (School Dist. story is much different, but they
whitewash the trutheven with incorrect figures.)

21. Parent-school contracts have been destroyed. When it is possible that one
family may have children in six (6) different schoolsall in different sections
of the city. it is humanly impossible for a parent to have close interaction with
each of those schools. The rift between the home and the school is now likea chasm.

In neighborhood schools, this was not so. There was a close bond between
the homes and the schools. Teachers knew brothers and sisters which made them
feel closer to them, more concerned about the family problems. There was a
strong binding continuity that overnight was wiped outprobably never to be
regained. What a loss!

22. It has created undue hardships and extra burdens n parents. Many par-
ents had too many burdens before Forced Busing, itholt creating more suchas the following:

a. Without the protection promised by the School District, many parents now
have the responsibility of getting their children to and from school.

h. Due to the above. they arrive at their jobs overwhelmingly frustrated. wor-
ried, overly tiredand thus less effective on their jobs than they should be.

c. Due to the above, parents are suffering from over-fatigue, nervous exhaus-
tionbecoming more irritable and impatientat a time when their children need
their understanding more than ever.

d. Sometimes fathers work 2 and even 3 jobs nowto pay for the "unseen"
costs of Forced Busingthe warmer clothing, extra medical bills duo to the chil-
dren's illnesses caused by the long walks and the long waits in the most incle-
ment weather, the school supplies which are no longer provided by the School
Dist.
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e. some parents have even almost gone "beserk" and ysleally attackedmoilibmrs. etc.. due to the constant, never ending problems or due to being giventhe "run-around" by the school officials repeatedly. It is more than ally humanmind and body can take.
f. Some parents have bad to pay heavy fines because their children were notin school even though parents did not know they were not in school due tonegligence on the part of the schools. (More about this under "Gestapo Tactics".

FINANCIAL COST OF THE FORCED BUSING

It is doubtful that the people in Harrisburg will ever know the actual costin dollars and cents. When the School District officials have been asked forthe cost of such item as the printing of their fabulous publicity concerning thesuccess of this plan, the lack of opposition by the public, etc., no one knew whodid the printing or how much it cost.
For the first year (1970-71) the cost was at least $1,200,000. (At our firsthearing requesting an injunction against this plan, the Supt. said the costwould he approximately $158.000.) The cost for this year will be about the sameas for the first year.
Some of the items included are: $90.000 for the Consultants who came upwith the Plan: $40,000 for the building used to house the vo-tech taken out ofone of the High Schools; $80,000 for renovation of one school; $48.475 for therenovation of 2 other schools: $400.000 for the closed school lunch program;$450.000 for the buses, monitors. crossing guards; unknowns are: cost of pub-licity, computers, mailing (postage), legal fees. extra clerical help. a largenumber of new administrative positions at very high salaries, consultants feesfor studies at extremely high costs. etc., etc., etc.

FALSE INFORMATION RELEASED BY DISTRICT OFFICIALS

The favorable publicity released by the School District, the Dept. of Edu-cation. the Human Relations Commission, the Governor. or anyone elsecon-cerning the successful implementation of the Reorganization of the Harrisburgschoolsis made up of half truths, twisted truths, and/or l'es.In every instance of this publicity that we have found out about we havefollowed up by contacting each source of publicity, requesting them to listento what the parents and citizens had to say. In every instance, we have beenturned down.
:rust a few examples include our local newspaper, TV Channel 33 in Hershey,McCall's Magazine. several newspapers outside our city, the Chairman of ourState House Education Committee, Senator Mondale, Chairman of the SelectCommittee on Equal Education Opportunity. Our contacts with just thesefew examples took much time and hard work. None of them would listen tothe testimony of the public.
School board use what we call "Gestapo-like tactics". This is seen in thefollowing ways:
1. Portion of SchoolRoani Meetings Open to the Public.
Refusal to hold meetings in the evenings so that more citizens could attend.For those who want to ask questions or make statements, they are requiredto speak in the order in which they are called, or risk losing their chance tospeak at all.
In general, abiding by the rule that after a citizen has spoken once. he maynot speak againno matter how relevant his sudden idea may be to the subjectat hand.
Interrupting citizens to make remarks they want to make.
Lashing out verbally at citizens who ask questions or request information

concerning expenditure.m, operations of some Dept., etc., it worked. Citizensdon't go to school board meetings any more.
2. A short time before implementation of the Plan, a front page news arti-cle indicated what would happen to parents who kept their children home fromschooleven for their own protectionfines or jail. (Exceptions were illness,death in the family, etc.)
3. Parents were charged unfairly with keeping their children out of school.and they had no way out except to pay the fines or go to jail. Parents did not

know their children were not in school and in many cases, they were not in-formed until children were out up to 43 days.
In at least one case in an Alderman's office. one mother simply made the state-ment that she was not guilty because she did not know her child was out of
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sap( I. In an instant, she was whisked off in a sheriff's car and placed in ajail cell
It is for these reasons and many, many more that we give this evidence whichshows cicarly that forced busing did destroy Harrisburg, Pennsylvania.Because of all the foregoing information, those who are left in Harrisburgfor the most partare filled with hopeless resignation.Even if it is too late to save Harrisburg, we urge you to act swiftly to takedrastic steps to stop forced busing nowto prevent other School Districts fromfacing the same disaster that has come to Harrisburg. Take this action nowbefore one more child suffers as millions have already suffered.Give every child an equal opportunity to get a top quality education in hisown neighborhood school.

Finally. we urge you again to bring H.J. Res. 1120 out of committee.Respectfully submitted,
PLANNING COMMITTEE FOR CONCERNED CITIZENS OF HARZISBURG, PA.Paul Fraver, Virginia Williams. Martha Ettinger, Charles Eisen-etcher, Dorothy Eisenacher, Phyllis Meadath, Ronald Solomon,Reba Holmes, Marilyn May, John May, Grace Remsberg.

STA1EMENT OF RELIGIOUS LEADERS ON ANTI-IN1EGRATION PROMSALS SITIMI1TED nvTHE NATIONAL COUNCIL OF CHURCHES IN Cum.,'
As religious men and women from many traditions, holding a common belief inthe dignity and :worth of every human being, we have rejoiced over the advancesmade in human and civil rights in the United States over the past two decades.Men and women of church and synagogue played significant roles in the CivilRights Movement of the 1900's, and some of our number were mart) red to thecause, most notably. of course, Martin Luther King, Jr.Now, a new situation has arisen in which the hard -won gains of the past fewyears are threatened by fear and hysteria in large segments of our citizenryover the issue of desegregation of the public schools. 'the cry of those whooppose further desegregation of the schools is characterized by opposition to"busing." "Busing" has become a code word for integration; "neighborhoodschools," a cover for segregation.
In the public furore which has arisen over bus transportation to achievedesegregation, the country has a right to expect moral leadership from thePresident. At a time of general misunderstanding and confusion, the Presidenthas a responsibility to speak clearly about the facts and the law. We are dis-mayed that, instead of educating the public to the constitutional and muralimperatives of integration, the President has chosen to compound the confusionby his Message on Busing and his proposals for a Student Transportation Mora-toriu and program of compensatory education.The proposed Moratorium on Busing is of doubtful constitatonality. It re-p-resents a serious challenge to the independence of the federal judiciary and wouldresult in a significant erosion of the courts' powers of palicial review.Respect for law and order cannot be built upon selective enforcement of thelaw. This is a nation governed by the rule of law, not the whims of men. Nomau, not even the President, can suspend the Constitution or the rights and pro-tections which it provides. Several years ago the country Was appalled by aGovernor who barred the schoolhouse door; should we be less appalled today by aPresident who stands in the courthouse door?

The Busing Moratorium would discriminate against school districts which havein good faith, complied with court or HEW directives or which have desegregatedvoluntarily. It would make it difficult for school districts to voluntarily desegre-gate in the future, because bus transportation is often the best tool to effectsignificant desegregation efforts.
Any attempts by the President or Congress to curtail use of the busing toolcan only mean continued segregation of the schools. All must be clear on that.We support quality education for all children. With regard to the President'scompensatory education program, it is by no means demonstrable that additionalmonies made available to schools where there are heavy concentrations ofdisadvantaged children will measurably benefit those children, without the addedingredient of racial and socio-economic

integration. Moreover, the President'sprogram is largely a reshuffling of funds already allocated. In fact, the Ad-ministration has been unwilling to seek the full appropriation of funds author-ized for Title I of the Elementary and Secondary Education Act.



The thrust of the Boeing Moratorium, coupled with the compensatory program,
is to encourage a return to the separate but equal doctrine, found uncoustitn
ti llll al by the Supreme Court Decision of 1f:5-1 in Brown v. Board of Education
of Topeka.

h,,egregationindeed, integrationof the public schools holds the key to
improved educational opportunity for minority citizens and is a prerequisite for
economic opportunity and the development of more natural relationships between
black and white. It may even hold the key to that change of heart and attitude
which will finally make an integrated society a matter of natural choice rather
than law.

If America is ever to overcome its race problem, it will come when generations
of young people have been raised to appreciate, need, and understand, rather than
fear, racial and ethnic differences. The best way we tow for this to happen is
to give our youngsters the opportunity to learn togetherblack and white together.,

Tina is nhy we oppose with all our vigor any attempts to reverse progress
toward equal educational opportunity and public school integration, whether
they come from the White House or the Congress: whether in the form of so-
ea lied "anti-busing"' legislation or constitutional amendment.

May 30. 1972.
Rabbi Maurice N. Eisendrath, President, Union of American Hebrew

Congregations; Pr. David E. Engel, Professor of Education, Uni-
versity of Pittsburg and Chairman, United Ministries for Public
Education ; Rabbi Joseph 13. Glaser. Executive Vice President,
Central Conference of Antericau Rabbis; Ms. Eunice Harrington.
Omaha, Nebraska, President. Women's Division, Board of Mis-
sions. United Methodist Church ; Mrs. Clinic Collins Harvey,
Jackson. Mississippi, National President, Church Women United:
Mr. Steven Jacobs, President, American Ethical Union. NOW
York, New York: Rabbi Irving Lehrman, President of the
Synagogue Council of America ; Rabbi Eugene .7. Lipman. Chair-
man. Committer on Justice and Peace, Central Conference of
American Rabbis; Mary Jane Patterson. Associate Director for
National Affairs, United Presbyterian Church in the U.S.A.;
Rabbi Henry Siegman, Executive Vice-President, Synagogue
Council of America; I)r. Ernest Smith. Associate General Secre-
tary, Board of Christian Social Concerns, United. Methodist
Church, Washington. D.C.; Dr. Douglas M. Still. Executive Direc-
tor, United Ministries for Public Education, Washington, D.C.;
Rev. Joel K. Thompson, Associate General Seerctstry of the
Church of the Brethren and Executive Secretary of the World
Ministries Commission of the Church of the Brethren. Elgin,
Illinois: I)r. A. Dudley Ward. General Secretary, United Meth-
odist Church Board of Christian Social Concerns, Washington.
D.(1. Dr. Cynthia Wedel, Alexandria, Va., President of the Na-
tional Council of Churches; Dr. Robert Nelson West, President,
Unitarian Universalist Association, Boston, Massachusetts.

Mr. CELLF.R. This will terminate the hearings this morning and we
will reassemble next Wednesday.

(Whereupon, at 11:35 a.m. the subcommittee adjourned to reconvene
at 10 a.m. Wednesday, May 24, 1972.)



SCHOOL BUSING

WEDNESDAY, MAY 24, 1972

HOUSE OF REPRESENTATIVES,
SURCOMMITITE No. 5 or TUE

COMMITIT.E ON THE JUDICIARY,
Washington,- D.C.

The subcommittee.met at 10 a.m., pursuant to adjournment, in room2237 Rayburn House Office Building, the Honorable Emanuel Celler,
chairman, presiding.

Present: Representatives Celler, Brooks, Hungate, McCulloch,
Hutchinson, and McClory.

Staff present: Benjamin L. Zelenko, general counsel, Franklin G.
Polk, associate counsel, and Daniel Cohen, counsel.

Chairman CELLEn. The committe3 will come to order.
The Chair would like to read a brief statement.
The subcommittee today completes 20 days of hearings in which.

testimo:Iy from approximately 130 witnesses has been received on
House Joint Resolution 620, other proposed amendments to the Con-
stitution, on H.R. 13916, and other legislation relating to pupil as-signment and transportation.

'-The public hearings will recess today subject to the call of theChair.
Members will want to study the hearing record, including the sub-

missions of the Department of Justice and -Department of Health, Ed-ucation, and Welfare.
It may be necessary to recall some witnesses for additional testi-

mony. A number of requests to be heard from individuals and orga-nizations still are pending before the subcommittee.
Members also may want to consider the conference report on thehigher education bill in connection with the proposals which have been

the subject of these hearings.
We have with us this morning the very distinguished lady from

Massachusetts, the Honorable Louise Day Hicks.
Mrs. Hicks we are glad to hear from you.

STATEMENT OF HON. LOUISE DAY HICKS, A REPRESENTATIVE
CONGRESS FROM THE STATE OF MASSACHUSETTS

Mrs. HICKS. Thank you, Mr. Chairman, and members of the House
Committee on the Judiciary.

May I first commend all of you for the lengthy hearings that youhave had on this particular matter and also the time that you havegiven to all people to be heard before your committee. I certainly am
most grateful to you.

( 1707)
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I am pleased to appear before von as the Representative from the
Ninth Congressional District in 16s:16m:efts. 1 support I louse Joint
Resolution 6.20 and have sponsored similar legislation which is now
before your committee.

The proposal for a constitutional amendment to prohibit forcible
school busing is a lengthy processbut one that is required if we are
to guarantee that the future of our children will remain in the hands of
their parents, where it belonos, and not under the arbitrary decrees
of judges and bureaucrats. Forcible busing to achieve racial balance
is opposed by the overwhelming majority of my constituents, for
reasons which I hope to explain here today.

Our country is the land of the freea government of the .people,
for the people, and by the people. There, are constitutional limitations
on the amount of coercion that the Government can exercise over the
citizens.

Throughout our history, the judicial branch has served as the
guardian of the people, seeking to guarantee that the other two
branches did not exceed these limitations.

Today, however, we are threatened by the judicial branch itself.
The resent examples of court-ordered busing have placed fear in the
hearts of all parents of young children, regardless of race.

If under a court order a child can be forcibly taken from his parents
and his neighborhood and bused miles and hours away into unfamiliar,
often hostile, neighborhoods, then we shall have opened a Pandora's
box of new, unlimited government powers.

Then the Government and the courts shall have all powers to de-
cide all things that are best for these children. The erosion of parental
control is the erosion of fundamental human freedoms.

Have we forgotten our objectivequality education? The goal of
educating each child to his fullest. potential ? Quality education should
remain the motivating in making.anv educational decision.

Twenty years ago, this Nation conmutte.d itself to removing dis-
crimination from its educational systemsand support that com-
mitment. Yet, busing is itself an example of discriminationthe
conscious assignment of a certain student to a certain school, solely be-
cause of his social or racial background.

It is a poor educational decision that is made solely on the basis of
color. When will there, again be a time when educational standards of
excellenie will be the criteria for educational decisions, rather than
the artificial, mathematical balancing of races?

Recent. court decisions, which order children to be forcibly trans-
ported over separate, well-defined county or city geographic and politi-
cal boundaries to be educated in a city or county that is foreign to
them, have created chaos and disorder in the community and traumatic
experiences for the children.

In Massachusetts, parents and communities affected by the so-called
racial imbalance law are experiencing the same hardships and fears
as those communities under court-ordered busing.

A change in a district boundary line for the purpose of racial balance
in the schools in Boston, Mass. is tantamount to a forcible busing
edict.

The Massachusetts racial imbalance law states that no school may
have more than 50 percent nonwhite children in attendance. In 1065,
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the time of the enactment of the law, there were 70,703 white students
enrolled in the Boston public school systemand 21,097 nonwhite
students or 23 percent nonwhite students.

In 1972. there are 63,798 white students enrolled and 33,429 non-white students enrolled, or 33.4 percent nonwhite students enrolled.
The nonwhite student population increased 12,332 students from 1965
to 1972, or a 58-percent increase.

The white student population decreased 6,605 in that same period.
In 1965, there, were 46 racially imbalanced schools. In 1972, there
are 66 -a cially unbalanced schools.

Because of these recent court decisions and the racial imbalance
law, the very future of public education is at stake. School districts
are
law,

more black, as the white flight takes place and troubled
white parents place their children in private schools.

White parents refuse to put quality education in second place after
racial balancing, the creation of some artificial, numerical ratio deter-
mined by a court order or a racial imbalance law. "White flight" has
this led to a decline of the inner city, as tax resources undergo radical
shifts. If the money now being demanded for massive busing wereinstead used to improve the inner city schools, then "white flight"
might stop or even reverse itself.

Chairman CELLER. Mrs. Hicks, are you aware of the present law of
your own State ? Massachusetts law reads:

It is hereby declared to be the policy of the Commonwealth to encourage allschool committees to adopt as educational objectives the promotion of racialbalance and the correction of existing racial imbalance In the public schools, Theprevention or elimination of racial imbalance shall be an objective n all deci-sions involving the drawing or altering of school attendance lines and the sele.c-Hon of any new school sites.

Mrs. HicKs. I tun very familiar with it, Mr. Chairman. In fact,
have filed for repeal of the law since 1965 when the racial imbalance
law came into effect and this general law of education in the State hasstated that they must not use forcible busing in order to achieve
racial balance.

That is part of the racial imbalance law, but they can change the
district boundary lines in order to comply with the law, which would
mean that children have to travel long distances to school crossing
very dangerous street crossings in the new plans that were submitted
by the Roston School Committee to the board of education in com-Oiane with the law.

And they then offer busing for the children to be taken to these
districts and this is what has caused in our State and particularly in
the city of Boston the "white flight."

In the construction of schools, Mr. Chairman, we have tried to con-
struct schools, when I was chairman of the Boston School Committee,
on peripheral areas, but. as a school would be built the peripheral area
would change and the school then would be a neighborhood school
that would have an entirely black population surrounding the school,

We have done many things in order to implement the racial im-
balance law., At the present time the State of Massachusetts is with-
holding from the city of Boston over $56 million for failure to come
up with a plan to racially balance the schools.

80-449-72pt. 3-28
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It is an impossibility within the confines of the city of Boston to
racially balance the schools of Boston without a forcible busing
program.

Mr, ZELENKO. Mrs. Hicks, the chairman read the racial balance law
of the Commonwealth of Massachusetts. In your statement you point
to both court decisions and the racial balance law as causing problems.

Mrs. Hicks. I am not talking of court decisions in Massachusetts
but rather court deci ions of the United States and the i acial imbalance
law of the State of Massachusetts.

Mr. ZELENKO. Let me read an excerpt from the recent. decision of
the Supreme Court hi Swann, v. Board of Education.

This is Justice Burger speaking for a unanimous Court:
If we were to read the holding of the District Court to require, as matter ofsubstantive constitutional right, any particular degree of racial balanoe ormixing, that approach would be disapproved and we would be obliged to reverse.

The constitutional command to desegregate schools does not mean that every
school in every community must always reflect the racial composition of theschool systems as a whole.

Is your .complaint in fact directed more touard the law of the
Commonwealth of Massachusetts rather than toward Supreme Court
decisions?

Mrs. Ificiis. My argument is with the interpretation ^f the Supreme
Court decisions by the local courts such as you have had here in
Maryland and particularly of course I have quarreled with the law in
the Mate of Massachusetts stating that, it was unconstitutional and
I have appeared before the legislative body since 1965 for repeal of
that law but the legislature has not seen fit to repeal it.

Mr. ZELENKO. Mrs. Hicks, the Supreme Court decision I read was
rendered in April 1971.

Mrs. HICKS. I have referred to that decision also when I have ap-
peared before the legislature in Massachusetts.

Mr. ZELENKO. I don't know how more clear the Supreme Court
could express its views than by declaring that racial balance is not a
constitutional requirement.

Mrs. HICKS. I certainly wish that you would then try to tell this
to the Legislature in Massachusetts; certainly I have tried for 7
years to tell them that this law was unconstitutional and it should berepealed.

I think that our quarrel here is with the interpretation of the Su-
preme Court law by our district courts such as in Maryland where
we are having the decisions and the forcible busing edict. And of
course we have also been faced with the idea of metropolitanization,but this is another problem that we are starting to face in
Massachusetts.

Busing itself destroys the neighborhood school concept, which is
more than a mere tradition. Neighborhood schools are a time honored
and meaningful force for community wellbeing. Schools are an in-tegral part, of the community, a center for cultural enrichment, a
meeting place for parents, children, and teache environment for
extracurricular activities.

It is unfair to parents who have bought homes in a good schoolneighborin to suddenly find that their children are to be bused out
of that neighborhoodoften into the worst areas of a city, with the
highest rates of crime.



Such a situation was cent t.nly never intended by the Bill of Rights.
What moral or legal justification could there possibly be for forcing
any parents to send their children into the grim world of the ghetto?
Would not, the better answer be the elimination of the ghettos, and
the equalization of all educational facilities?

We cannot. ignore the fact that for thos- who are victims
of poverty, the sense of security develoT in a community
with a happy home situation is often n anti school for them
often becomes especially important as the only place to vain au
awareness of their problems and to develop the skills needed for themto better themselves.

They do not need the traumas brought. on by busing to a new dis-
trict and being segregated in the new area by being singled out as
"different" or inferior to their other classmates.What a senseless indict-
ment has been placed on a single racethe implication that because
one is black, one can learn only through the process of osmosis sittingnext to a white child.

What these disadvantaged children really need is a quality educa-
tion in their neighborhood schools. Busing would cost millions of dol-
lars and hours of time, and it. still will not bring us our real goal
good quality education.

If we are to reach that s oal, why not direct that money and time
into compensatory programs in the schools now ? The schools need new
equipment.. more teachers. and professional and paraprofessional per-sonnel to offer guidance to disadvantaged school children in the form
of practical instruction of how to survive, in today's mass industrial
society.

Let. us give complete funding to the title I program and leave edu-
cation of children in the hands of the educators. Let us invite, self-
help to clean up the inner city, so it. will be safe and more inviting.
Let us give higher per pupil expenditures in city ghetto schools, where
children begin life with so many. handicaps. Let us finally face the
problem realistically, rather than indulging in social experiments that
risk the safety and rights of our children. Let us bring the resources
where, the children are.

Busing advocates often say that busing will mean an easing of racial
tensions between the black and white communities. Sadly, this is not
so. The controversy, itself, has caused immeasurable bitterness and
strife already between black and whiteto say nothing of the physical
violence that has occurred in such towns as Lamar, S.C., and Pontiac,
Mich.

Again, advocates of busing may quote statistics of how small-male
programs may be effectivebut frequently those bused children were
selected beforehand as those. who showed the most promise of successand advancement.

Forced massive busing, however, would occur in the real world, not
the world of theories. It would hr.ve to deal with thousands of chil-
dren of all levels of ability.

What disadvantaged children really need is to learn such basics as
reading, writing, how to find a job, how to go upward in the educa-
tional process. With a better educational background, minorities of all
types can achieve a higher standard of living, and thereby integrate
society as participating residentsnot as children bused in and out of



the white community for 8 hours of a school daybused away from
deprivation for a fleeting, frustrating glance at affluence; and bused
back again to deprivation.

Parents, black and white, do not want their children forcibly taken
by bus from their neighborhood schools. They want their children
under their control.

School administrators do not want the children forcibly taken by
bus from the neighborhood schools. They know the cost of busing will
be reflected in the school budget.

Traffic engineers do not want the children forcibly taken by bus
from their neighborhood school. They take a dim view of more vehi-
cles januning the highways, endangering the lives of the children being
bused.

Environmentalists do not want the children forcibly taken by bus
from the neighborhood schools.

Taxpayers do not want the children forcibly taken by bus from the
neighborhood school. They want educational tax money spent on edu-
cation. not transportation.

School children do not want to be forcibly taken by bus from their
neighborhood schools. They want to go to school with the children with
whom they live and play.

I believe in quality integrated education, but it can never be
achieved by forced measures. I have never supported inferior educa-
tion. Quality education is what is at stake in this controversy. We can-
not let "antibusing" become a disguise for racial prejudice or intoler-
ance: but neither can we let the plans for busing endanger the rights
or safety of our children.

We cannot let the concept of racial balance dominate the picture if
quality education is thereby. sacrificed. Busing means the end of the
neighborhood school, and it, is this institution which provides the best
hope of achieving quality education for both black and white chil-
dren. Don't use busing as a smokescreen to hide deficiences in an infe-
rior school where some children are left behind.

As Members of Congress, representing the people of this Nation, we
must respect the will of our constituents, and they do not want forced
busing. According to the latest Gallup poll, three out of four people
in all areas of the country were opposed to forcible busingthat is,
76 percent of the A nierican public are against forcible busing, and 47
percent of those people are black.

It is unfair to say, therefore, that forced busing is opposed only by
whites who want to prevent their children from attending frequently
poorer, predominantly black schools.

We must turn our efforts away from developing massive busing
schemes and toward developing better programs in the schools which
will provide our children with the tools for creating a better society
for us all. Confront that one directly and busing becomes what it
should have been an alongmerely a means of voluntary
transportation.

Thank you very much, Mr. Chairman and members.
Chairman CELLER. Mr. McCulloch?
Mr. McCuizocn. No. questions.
Chairman CELLER. Mr. Hutchinson ?
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MT. HUTCIIINSON. No questions. But I would like to compliment
Mrs. Hicks upon her statement. I think she has very ably stated very
persuasive arguments on the side of the question which she presents.

Mrs. Hicks. Thank you very much, Mr. Hutchinson.
Chairman CELLEit. Mr. McCiory ?
Mr. 3Ic CLouv. No questions, Mr. Chairman.
Chairman CELLER. Mr. Hungate ?
Mr. litTNo.vrE. Thank you, Mr. Chairman.
I would like to commend our colleague on her statement. She is

well known as having great experience in the field of education and I
think sometimes we sutler from abundance of theory and not enough
experience.

We appreciate your remarks.
I have one or two questions.
On page 10 of your statement you state : "As Members of Congress,

representing the people of the Nation, we must respect the will of our
constituents and they do not want forced busing."

I think it is hard for anyone to disagree with that statement.
But in considering a constitutional right the Judiciary Committee

must proceed with great care.
If there is a constitutional right to attend a desegregated school and

busing is an essential means of implementing that right then isn't it
perhaps beside the point whether 76 percent of the people agree with
busing?

Mrs. Macs. Let's put it in reverse, before you have the right to take
away that constitutional provision, that it would have to be a 100-per-
cent vote of the Representatives here in the Congress.

Mr. HUNGATE. And in the surveys the Gallup Poll would seem to
indicate 76 percent opposed forcible busing, and 47 percent of those
arc black. Would that mean that 53 percent of blacks favor busing?

Mrs. HICKS. It would seem so from the poll, or that some of them
are not committed as we very often have seen that very often people
in a poll will not commit themselves at all.

Mr. RUNG ATE. There could be a large percentage of no opinion?
Mrs. HICKS. That is right.
Mr. HurroATE. Thank you.
Chairman CELLER. We are grateful to you, Mrs. Hicks, for coming

and giving us your views.
Mrs. Him& Thank you very much, Mr. Chairman.
Chairman CELLER. The next, witness today was to be the Honorable

Joe P. Waggonner of Louisiana, but he tells us that he will not be
present.

So our next witness will be the distinguished representative from
California, the Honorable ,Tames C. Corman.

Wo welcome you, Mr. Corman and we are glad to hear your testi-
mony.

Mr. AkCtur.ocit. Mr. Chairman could I make one brief comment.
I am very .pleased too that Jim Corman is a witness today. He has

made many important contributions to the improvement of govern-
mei,' in America.
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STATEMENT OF HON. JAMES C. CORMAN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. CORMAN. Thank you. sir.
Mr. Ht-NoATE. Mr. Chairman, I think he has made only one mistake

in judgment and that was leaving this committee.
Mr. CORMAN. I would say Mr. Hungate that I concede that error.

I have had to live with it for 3 years now and it has been painful.
I have a rather lengthy statement, Mr. Chairman. I would prefer to

summarize it and just have it submitted for the record if I might do
that.

Chairman CELLER. Yes we will accept your statement for the record.
(The statement referred to follows :)

STATEMENT BY HON. JAMES C. CORMAN, A U.S. REPRESENTATIVE IN CONGRESS FROM
THE STATE OF CALIFORNIA

Mr. Chairman and Members of this Committee, I am always pleased and a little
nostalgic when I return to this great Committee. The most useful and satisfying
years of my public life were spent in this Committee during the middle sixties
when we were "hammering out" civil rights legislation, which substantially
changed this nation for the better.

I bring to the two giants of the House, Chairman Celler and Congressman
McCulloch. my deep respect, and affection. Whatever contribution toward true
equality for all Americans was made by the legislative branch of the govern-
ment during the 1950's and 60's was accomplished in large part by the efforts of
these wise, gentle, and compassionate men.

Mr. Chairman, appalled by the events which bring me before your Committee
today, I urge opposition to a proposal by the President of the United States con-
cerning civil rights. It was not long ago, in the exciting days of the middle sixties.
when President Johnson and his Administration worked closely with this Com-
mittee and the Congress to remove the terrible vestiges of slavery which had so
plagued this country throughout its history.

Yet, like visions of the past returning to haunt us, President Nixon and his
Administration have sought. to undermine and impede the progress made in the
earlier years of the decade. Even when I was most pessimistic about President
Nixon's actions in 1970 and 1971, when his Administration began to dismantle
the Federal apparatus so painstakingly constructed to begin to solve the problems
of racial separation in the public schools, it was beyond my Imagination that a
President would urge the Congress to exercise its awesome power to destroy the
Constitutiona'. rights of children who happened to be black.

One might reasonably observe that much has been done over the past two
decades to expand what we think of as civil rights for all Americans. Just a short
time ago in some parts of the country, black Americans were required to shuttle
around to the kitchen door to buy a meal at a restaurant. They were required to
find "colored" drinking fountains before they could quench their thirst. To exer-cise the right to vote in local or State elections was to risk one's very life. How
far we have come and how proud this Committee and the Congress can be of our
progress are a matter of record. Yet, Mr. Chairman, America is still a dual so-
ciety. People still suffer discrimination because of their color. Large numbers ofchildren are still segregated in school. This is so. even though the Constitutional
right of every American to equality has been reaffirmed and reinforced by Federalcivil rights statutes since 1904.

Mr. Chairman. racism in this nation is not eased on logic. nor is it a matter
of malice. It is a matter of tradition and perhaps worseof habit, It is a habitrooted in the greatest tragedy of this nationthe tragedy that we permitted
human slavery for the first 70 years of America's existence and for the next 89
)''acs tolerated n dual society enforced by the exercise of judicial and police
power by those State and local officials who willed it. Only a short time agoin some pies of this country. what appeared to the outsider to be dm cruelest
kind of racial discrimination was considered normal by a society which was
nrcnsto to that way of lifea society that made a habit of living with dis-
riminatilm. hut, Mr. Chairman. racism is a habit that must lie given up.
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In no area of at tivity has the blatant exercise of tile habit of racism been
more apparent than in the area of school segregati Thomas Jefferson, inLis %visdom. established in his 'lathe Virginia the first public school t.steu in
the young nation -a *stem intended to reach all children. Each State, as itbecame part of the Relzublic, followed the some course, recognizing that educa-tion as the strongest pillar of a free societythat it was essential to thefuture of such a society. Unfortunately, the young nation indulged itself inslavery as a way of life, and black children vere not counted in the Jeffer-sttion principle of "education for all children." When freedom came to the
slaves, the Jeffersonian principle became the victim of the "separate but equaldoctrine." Thus was the principle abused when it should have become a realityfor "all children." Now, 107 years later, the principle is still abused, and if
continued will undermine and eventually destroy this society as we know it.

A child, at kindergarten age, leaves home for several hours a week to go into
a new environmentthe school house. This experience normally lasts for 13yearsthe most formative years of a person's development. If State and local
1.ctiool districts which control public schools insist that this experience should
be in a racially segregated environment, then the child is conditioned, and maybe z ondeed for life. to believe in a racially segregated society.

Separation of children in school is not one by malicious intent. It is the con-
semzence of almost two centuries of ignorance, myth, and prejudice. In testi-mony before the National Advisory Commission on Civil Disorders in 1968,Dr. Dan W. Dodson. Director for Human Relations and Community Studies OfNew York University, with deep understanding stated:: "The problems of thissociety will not be solved unless and until our children are brought into a co-
mon encounter and encouraged to forge a new and more viable design of life."Thus. if for no other reason, segregated public education must end, absolutelyand now.

Presidential leadership, essential to achieve this goal, has declined to a dismallow since 1969. Permit me to make some observations about President Nixon'scontributions.
On March 17, on nationwide television, the President proposed a strategy.,translated by request into the moratorium bill now before you'. that would havethe effect of restricting the right of minority children to attend desegregated

schools now and in the foreseeable future. I cannot emphasize enough that en-
actment of this legislation would be a severe blow to the progress already made
in school desegregation and would certainly be a deterrent to any school dis-
trict's attempt to establish an integrated system. It would most assuredly retain
the existing inequality of educational opportunity for minority children.

The President's promise, reiterated again in his March 17 television appear-
ance, that every American child should have mitt (lieation' opportunity isfirmly rooted in the spurious doctrine of "separate but equal." To take ns back
to Plessy vs. Ferguson is not the quality of leadership that America needs today
as it attempts to solve t..e problems of education for all Americans.

The curious leadership that has come from the White House since 1969 is
staggering in its ambivalence. In 1968. Pre,ddent-elect Nixon. apparently floun-dering for a campaign standard, found one in Deshler. Ohio. a white school
child's placard. "Bring I's Together." Early in the Administration's vacillation
on civil rights, his Attorney General stated : "Watch what we do. not whatwe say" (in itself a curious statement). We cannot give the President or his
Administration high marks either for what they have done or for what they
have said. Obviously, black school children are not part of the President's
stated "bring us together" doctrine. We can hardly congratulate him on whathe has donethe proposed laming moratorim.

Experts in the field have done a far better job than could I in pointing out
the constitutional invalidity of the moratorium proposal. I would only add that.
just as it is unconstitutional as a matter of law. it is cowardly as a matter ofpolitics. and absurd as a matter of public policy. It Is an effort to handcuff
school boards. State school authorities and the judiciary in their efforts to pro-
tect the constitutional rights of children and to rid this nation of the destructivehabit of segregated schooling.

I urge this Committee to give this proposal its just rewarda quick. quietburial.
NoW, Mr. Chairman. I would like to turn to Hit. 14461, the bill introduced byMr. Waggonner of Louisiana.
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Mr. Waggonner in developing his definition of a unitary school system for
purposes of his bill has borrowed language from a recent decision of the Supreme
Court. He has taken it out of context, however, and would now use it in a
limited, narrow way the Court clearly did not intend. Before analyzing our col-
league's bill further, however, I should like to comment briefly on the "findings"
contained in the resolution he asked the Democratic Caucus to consider last
week.

The resolution would have put the Caucus on record endorsing four negative
findings about "busing of students to overcome racial imbalance" to quote the
words of the resolution. The findings, in my judgment, were questionable state-
ments of fact and would have placed the Caucus in the position of adding further
confusion to an already confused situation. We would hare added the voice of
the majority party in the House of Representatives to the chorus of misinforma-
tion directed at the American people during this election year on the subject of
busing and desegregation. Fortunately for the Democratic Party and the nation,
the proposal was soundly defeated in the Caucus.

Mr. Chairman, I am confident that Mr. Waggonner is well aware that the
courts of our nation and the Federal government in administering Title V of the
Civil Rights At of 1964 have not been ordering the "busing of students to over-
come racial imbalance." What the courts and the Federal government have infact done is to require the elimination of segregation where it has been found.
Sometimes this has required busingsometimes less busing than was previouslythe case in order to maintain segregation. Where the courts have found official
action involved in the development of segregation, they hare ordered it elimi-nated. It is my hope that the Congress would not take any action now which
would impede the courts and the Federal government from their obligation to see
that unconstitutional segregation and diserimination are eliminated.

In the United States today, 18,975,939 public school pupils-43A percent of the
totalride 256,000 school buses (public transit is excluded), 2.2 billion miles
each day. Only 3 percent, or 570,000 of the transported piddle school pupils, ridebuses vs a result of school desegregation lans. And more than 95 percent of
those 570.000 students are riding buses to meet the constitutionally mandated re-
(parent( nts breaking down dual school structures and discriminatorily segregatedschools. In only a handful of districtsBerkeley, California, and Evanston.
Illinois, to name twohave elected school officials acknowledged the educational
inequality and destruction brought about by racially segregated schools of what-
ever origin, and initiated a racial balance assignment plan to correct these evils.
These a( ions were taken voluntarily.

Mr. Waggonner's first "finding" is that busing of students, "has not promoted
the health, welfare and safety of our school age children." I really do not know
whether busing has promoted the health, welfare, and safety of children, but it is
certainly clear that it has not harmed them. I should like to call your attention
to a conclusion of Robert Coles, a psychiatrist at the Harvard University Health
Service, who has devoted considerable research to this subject and has ridden
with chi'dren on school buses as they went from their homes to newly integrated
schools :

"I never saw children get sick because they were being bused ; I never saw
children become emotionally disturbed because they were bused ; I never SSW
children's work suffer because they were bused. Physically, psychologically, edu-
cationally, the experience was, in fact, neutral"!

Furthermore data on student accident rates from the National Safety Council
show that it is safer to ride a bus to school than to walk, Based on reports of
more than 35.000 school jurisdiction accidents for the 1968-69 school year, the
National Safety Council found that the accident rates for both boys a nd girls
riding a bus were .03 per 100,000 student days compared with .09 for boys when
walking and .07 for girls when walking.

Mr. Wag onner's second findingthat busing "has not provided for the achiev-
ing of equal educational opportunities for all students"is not true. As Robert
Coles concluded, busing is neutral ; it is a tool in implementing almost any method
of student assignment whether desegregation is involved or not, In his resolution.
I presume our colleague is referring to busing to cam: nut desegregation (rather
than his term, racial balance). But in fact such busing has contributed to better
educational opportunities,

I "Nrsopetlres nn Riming," Inequality in Education, Center for Law and Ednentlon,
Harvard n11%1,1,410% p. 25.
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In the 1954 Brower, decision, the Supreme Court said : "Does segregation ofchildren in public ,:pools solely on the basis of race, even though the physical
facilities and other "tangible" factors may be equal, deprive the children of theminority group of equal educational opportunities? We believe it does. , , . Weconclude that in tl e field of public education the doctrine of 'separate but equal'lists no place. Sepsrate educational facilities are inherently unequal."

Tlice findings we -e reaffirmed by the Coleman Report authorized by the CivilRights Act of 1964. While admittedly there is some confusion and contradictory
evidence about the performance of minority students in integrated schools,it is clear that minority students do no worse, and white students progress noless rapidly in integrated than segregated schools. What the confusing testresults show is that integration alone may not repair and erase the damage of
generations of school segregation for minority children. It does, however, createconditions for improvement of educational opportunities for young people.

With respect to Mr. Waggonner's third finding, I presume again that he means"busing for desegregation" when he says "busing of students to overcome racialimbalances is not in the best interests of providing quality education for allstudents." I can only say that "quality education for all students"if it meansanythingmust mean equal access to superior teachers, the best facilities, the
most innovative curriculums, and the most comprehensive educational experiencepossible. It has been demonstrated that the traditional dual school organizationin the rural South even under free choice, prohibited such equal access. Andtoday, in urban areas both north and south equal access is still denied. In addi-
tion, the concept of "quality education for all students" means to are, if not Mr.
Waggonner, the bringing together of children from different racial and economic
backgrounds to prepare them for living together as adults in a pluralistic society
on the basis of mutual respect and understanding.

Mr. Waggonuer's last statement that "busing of students to overcome racial
imbalances is in direct contravention of the laws of the land" is simply a mis-statement of fact. As I pointed out earlier, no court, north or south, has orderedracial balance per se, only the desegregation of illegally segregated schools. Inthose few placesand I personally wish there were morewhere there is
busing to overcome racial imbalance, it has been undertaken voluntarily. TheSupreme Court in the 1968 Green case formulated the ultimate constitutional
objective: "A unitary, nonracial system of public education, a system without
a 'white' school and a 'Negro' school, but just schools." (Green v. County School
Board of New Kent County, 391 U.S. 436, 442.)

From his list of findings, Mr. Waggonner, moves on to his definition of unitary
school system from H.R. 14461: "A unitary school system is one within which
no person is to be effectively excluded from any school because of race, color,
or national origin,, and this shall be so, whether or not such school system wasin the past segregated de jure or de facto."

Under the guise of enforcing the 14th Amendment right to desegregated
education, H.R. 14461 instead attempts an end run around the decision of theSupreme Court in Swann v. Charlotte-Mecklenburg Board of Education, 402U.S. 1 (1071). The bill borrows a phrase, "within which no person is to beeffectively excluded from any school because of race or color" from the
Supreme Court's 190 decision in Alexander v. Holmes County Board of Educa-
tion, 395 U.S. 19. The context of this phrase in Aleratulcr makes it clear that itwas used to describe only one aspect of a unitary school system.

The paragraph from which the phrase was borrowed reads "The Court ofAppeals' order of August 28, 1969. is vacated, and the case is remanded to thatcourt to issue its decree and order, effective immediately, declaring that each ofthe school districts here involved may no longer operate a dual school systembased on race or color, and directing that they begin immediately to operate
as unitary school systems within which no person is to be effectively excludedfrom any school because of race or color." (396 U.S. at 20)

H.R. 14461 attempts to make this the sole definition of a unitary school system.
To appreciate the level of nonsense to which the Congress is asked to subscribe,
it is only necessary to list some of the features a school system would possess andstill be a "unitary school system" under ILK. 14461:

It could have a freedom-of-choice plan which resulted in every black student
in an all-black school. (Held illegal by Green v. County School Board of ',Veto
Kent County, 391 U.S. 430 (1908) ) ;

Both black and white students could attend the same, school, but be assigned
to totally segregated classes, i.e., an all-white fourth grade class and an all-black fourth grade class in the same school ;
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There could be complete racial segregation of tet.chers. (Held illegal by Greenand by Unded States v. Montgomery County Board of Education, 305 U.S. 225(1969)) ;
Black students could be required to share textbooks while white students eachhad their own. (Held illegal by Green) ;-

Black and white children could be forced to ride completely segregated schoolbuses on their way to the same school. (Held illegal by Green) ;Black students be barred from use of the school library, from membershipin school organizations, from participating in field trips, and on and on. (Heldillegal by Green).
Any school district discriminating against black children in all of these wayswould still be acceptable under Mr. Waggonner's definition of a "unitary schoolsystem."
A second result of H.R. 14461 would be to eliminate the possibility of anymeaningful remedy for State-imposed segregation. It does this by wiping outthe distinction between de facto segregation and de jure segregation, and pro-viding that no student in either of those situations shall be assigned to orbarred from a school because of his or her race. This ignores the fact that statesand school boards in the past have forced segregated school assignments onblack children. Now they have a constitutional duty to undo those forcedassignments. H.R. 14461 asks Congress to simply ignore a century of forcedsegregation.
As a matter of fact, I think the distinction has not been in the educational in-terests of young Americans. Racial isolation is unhealthy for children regardlessof how it has came about. We as a nation should he eliminating separation of theraces in all aspects of life, including most importantly education.The distinction between de jure and de facto segregation is blurring now be-cause the distinction, in many cases, has been non-existent in fact. Certainly, thedamage done to the child by racial isolation is just as great no matter how thesegregation has developed. Xs the courts and the Federal government examirethe factors which have led to so-called de facto segregation in education, theyhave discovered that official action or acquiescence often has been involved. Andthe court decisions outside the South have underscored the fact that schoolsegregation is not after all just a Southern phenomenon ; it is. as many civilrights lawyers have always contended, a national problem urging nationalattention.
in contrast to the findings of the courts that much of the previously- assumedde facto segregation is in reality de jure segregation, Mr. Waggonner in his billwould like to fold de jure segregation in with the older definition of de factosegregation as accidental racial isolation.
Having blurred the distinction, H.R. 14461 then would say, in effect, that nostudent assignment shall take race into account. But unless race is taken intoaccount, said the Supreme Court in Swann, the system of illegal, forced segre-gation cannot be dismantled
"All things being equal, with no history of discrimination, it might well hedesirable to assign pupils to schools nearest their homes. But all things are notequal in a system that has been deliberately constructed and maintained to en-force racial segregation.
"The objective is to dismantle the dual school sytem. 'Racially neutral' assign-ment plans proposed by school authorities to a district court may be inadequate:such plans may fail to counteract the continuing effects of past school segregation

resulting from discriminatory location of school sites or distortion of school sizein order to achieve or maintain an artificial racial separation. When school
authorities present a district court with a 'loaded game hoard,' affirmative actionin the form of remedial altering of attendance zones is proper to achieve truly non-
discriminatory assignments."

H.A. 14461 is clearly unconstitutional. But it cannot be disregarded on theassumption that. since it is so patently unconstitutional, Congress can pass itand let the courts strike it down. Such an idea takes no account of the lengths
to which segregationist school boards will go to delay desegregation. even ifonly for a year or two. If passed. school boards will litigate about H.R. 14461for years before its coffin is finally nailed shut. Meanwhile. they will use thepending of the litigation as an excuse for seeking stays and otherwise avoiding
desegregation.

in Alexander the Supreme Court disavowed the phrase "all deliberate speed"because it had proved too handy a device for school boards fighting to delay inte-
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gration. That plo'- lasted for fifteen years. The definition of "desegregation"contained in Title IV of ti.e Civil Rights Act of 1964, that "desegregation shallnot mean the assighment of students to public schools in order to overcome racialUnbalance." clearly made no attempt to limit the remedial power of Federalcourts. But for seven years. school boards used it to confuse the issues andwin yet more time for segregation. Finally, the Supreme Court choked off thisescape route in Swann.
Mr. Chairman, enactment of H.R. 14461 would be an invitation for a similarabuse of the judicial process. It would invite, again, a delay of years in achiev-ing compliance with Brown, and 18-year-old promise we still have not redeemed.The issues to which I have addressed myself today relate to the verybasic and fundamental question of whether our nation is to continue or failto meet its commitment to see that every child in America has an equalopportunity to a quality education. In a larger sense, the way we deal withthese issues will tell more than words about our commitment to the objective,of an integrated society based upon equal justice for all.I regret to say. Mr. Chairman, if this Committee and the Congress acts favor-ably on the anti-busing measures pending before it, America will embark onthe disastrous course described more than four years Ago by the NationalAdvisory Commission on Civil Disorders, of which I was a member. Itconcluded that "our nation is moving toward two societies, one black, onewhiteseparate and unequal." With your help, Mr. Chairman, we can stemthe progress of this perilous course.

Mr. CORM N. Let me make a brief comment on Congresswoman
Hicks' observations about the constitutionality of the Massachusetts
racial balance law, because California has a similar one which the LosAngeles City Board of Education continues to ignore. I wouldasstuce that the State has, under the Constitution, authority to inte-grate its schools. however it decides best to do that. And it mightwell go beyond the basi constitutional requirements as spelled outin the IT.S. Supreme Court cases.

I would not think that, those constitutional interpretations at theFederal level constitute the ceiling to which the State can be integrated
but merely the floor which it must be. It is regrettable that some localschool districts, including my own, have taken it upon themselves toignore the law so long.

I wonder what they would do if the students over whom they havesome degree of supervision were as prone to disobey the law.
Mr. Chairman. the whole history of our country has been one ofbringing into reality the promise of equality made by the FoundingFathers when they drafted the Bill of Rights. We know it was farfrom a reality at the time it was horn. We had human slavery and

we counted some human beings as three-fifths instead of whole.But that great document has been the foundation for this Nationmoving toward a realization of freedom and equality.
Sometimes it has been very painful. Obviously the Civil War almostdestroyed this country but we survived it. We found we could livebetter without slavery than with it. The great tragedy of the post,Civil War years was that we evolved into a dual society. We reallycreated two Americas.
But during all of that time, between 1865 and 1954, we saw agradual breakdown of that dual society.
Again it was slow and painful. The course we have comefrom

segregated trains and buses and lyneh mobs to Federal laws opposingsuch actionswasa great breakthrough.
Another great breakthrough occurred in 1954 when the U.S. Su-premo Court eliminated the legal foundation for that dual society.
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The Court said we could no longer use the power of the Government
to impose on the American people two separate societies.

When the Congress addressed itself to a variety of vestiges ofslavery, this committee made the greatest single step forward withthe 1964 Civil Rights Act. We changed the habits and the livingpatterns of people in some parts of this country.
The Voting Rights Act, which was passed initially in 1965 andamended in 1970. was in the lona. run even more important to thepeople who lived in that part of the country which had preservedmore strictly that dual society. But the dual society is not limited justto some parts of the country. It exists all over.
Mr. McCulloch and myself, who had the privilege of serving onthe President's Advisory Commission of Civil Disorders, saw theresult, of that dual society throughout the land in such cities as Detroit,Los Angeles, Chicago. and New York.
That t-dual society now is founded on the dual school system, thefact, that the child's first experience out of the home is in a segregatedsociety. This is true almost throughout the country. It is certainlytrue in my own district. I represent a suburb of Los Angele wherewe have segregated schools in violation of the State law.
We have compulsory schooling in this country. Children are forcedto go to school. They are forced to go to a particular school In someschool districts, there is some modest freedom of choice but very littlereally, and there is no freedom of choice whether a child goes to schoolor not. That is where the force is.
Now, what kind of a society are we going to force them into duringtheir formative years from age 5 to age 18? Unless we expose themto an integrated society at. that point in their life, particularly at acre5, and then continue through that experience, we are preserving a dualsociety. We are condemning children to learn the habit of a dualsociety. It seems to me we have demonstrated so many times thatwe. can't force them into that segregated mold for the first 12 or 13years of their public experience and then throw them together withany degree of understanding and brotherhood.

Thus, we ought to get on with dismantling the dual school system.We talked a little about busing and its role, in desegregation.
Incidentally, we all know from our friends on Madison Avenue

that good words and bad words may mean the same thing. I like touse the term "racial justice" which. I think, means the same thing as"racial balance" or "race mixing" but they do give a different feelingas we listen to them.
We can't beg the question. We are either going to have segregatedsocieties and schools or we; are going to have integrated societiesand schools. We can't desegregate without integrating. We can't de-segregate, without moving toward racial balance. We ought not bemisled by terms of "racial balance" and "racial mixing" and all ofthose ugly words.
Today in the United States 18.975.000 public school children arebused every day. That is 43 percent of the total. They ride 256.000school buses. That is excluding public transportation. They ride 2.2billion miles each day. Three percent, or 570,000, of those students aretransported to public schools for the purpose of desegregating theschools.
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There is really nothing fundamentally wrong with busing chil-
dren. I once had the privilege of serving on the Los Angeles City
Council. There was no one more irate than the parent who found out
he lived on the wrong side of the school to have his child bused to
school.

If a parent lived beyond the 2 mile limit, the child could ride onthe bus. But if the parent lived on the wrong side of the school, he
had to drive his child to school.

Of course, we radically changed the quality of education in rural
areas of the country when we transported children over many miles
to get them to unified school system and quality education.

We are not talking about busing as good or bad. We are trying to
decide whether or not we want to preserve what we have. It is most
difficult for me to understand how people can look at what we have
today and want to keep it. It is so destructive and so wasteful of
human resources to continue to preserve racially segregated schools
where youngsters grow up fearing, distrusting, and hating each other.
Many of them are going to schools so inferior that, of course, we get
violently angry if someone suggests our child go there. I don't want
my children or grandchildren. if I am lucky enough to have them, to
be bused to an inferior school, but I don't want any other child to
walk to that inferior school either.

Most of all, I don't want future generations to grow up in a segre-
gated America. So long as we persist in segregating our children for
the first 13 years, we just can't get on with the other things we need
to do, such as improved housing and employment opportunities.

We all remember that it wasn't the members from Mississippi orAlabama who insisted we pass the voting rights bill. It is difficult for
people to change their way of doing things. But I suggest, to you there
aren't many politicians in Mississippi today who would be running ona platform of repealing the Voting Rights Act. Nor are there many
restaurateurs in Atlanta who would like to see the "whites only" signs
return.

I am certain that if we lived through one generation of integrated
schools, we could not talk parents of this country into going back to
what we had in this country in 1972.

I urge you to defeat all of the proposalsbefore you to alter our Con-stitution or to diminish the rights of the court to protect the constitu-
tional rights of the children of this Nation.

Thank you, sir.
Chairmim CELLER. Any quest ions ?
Mr. Hungate?
Mr. HtmoATE. Mr. Colman, you state that we can't desegregate with-

out integrating. We have had various discussions with witnesses aboutthat question. I think there is a considerable body of opinion which
would take the position yon do, and a few others who think it might
be possible to desegregate. without integrating. They distinguish
between "desegregate" and "integrate." -

Let me give you an example. We know in times past we had theaters
where blacks were required to sit in the balcony. That was segregation.

Now, under the 1964 Civil Rights Act that such separation became
-illegal, and I don't believe that is going on anywhere any more. I would
suggest that has accomplished desegregation of theaters.



But if we turn to the orchestra section of a theater we might find
that price differentials have resulted in a smaller percentage of
blacks in the orchestra section than you would find in the population
of the community.

lfr. CORMAN. I don't think the analogy holds regarding free public
education.

Let me tell you the reason I don't. think we can desegregate with-
out integrating. I think Mr. McCulloch will remember the day the
man from Omaha. Nebr., testified about what happened to their
schools. They were under court order to bus black youngsters to white
schools. At noon they bused them back to the black school to have
lunch, because they didn't want to mix the children at lunchtime.

The court said. "No, they could not do that," so they let them eat
lunch in the cafeteria but. they assigned tables to them. The court
said, "No, that really was not what the court meant by integrating
the school."

That is one of the reasons I hate to see us try to give, any guidelines
to the court.. They take it on a case-by-case basis. But I think getting
all of youngsters to the same school grounds isn't compliance if wedo other things to segregate, discriminate, and demean the students.

We have to go all the way. We have to be colorblind to the point
that we give reality to that promise of no discrimination or no
demeaning. The court. might very well find that if, for instance, wetook a fifth or sixth grade class to a different school, for a variety of
reasons the students might all fall into the same category academi-cally.

I doubt. we could separate them out and say, OK, the black; that is.
dumb kids, go to room A and the white kids; that is, bright kids, goto room E. That doesn't comply with the court's orders.

Mr. Iitilco.yrE. I agree with the examples you cite. But, can we have
desegregation without integration?

That is what I think the theater case illustrates.
Let me carry it into the school field. For example, in North Carolina

we have an isla. nd. such as Ocracoke. and suppose there are no blacks on
that island. Across the bay prior to 1954 there was a school system
which was segregated. After the decision if the laws are followed, andthey should be, we would integrate the school system on the mainland.

What about the schools on the island? To integrate the island school
system, you would have to put people on boats and get them overthere.

Mr. ConmAx. Yes, sir. I have great confidence in the court's ability
to use reason and judgment in specific cases on a case-by-case basis. I
am sure, for instance, that they would never go to the length that the
South used to go to keep their schools segregated. They would send
a college student by train to the North. I don't believe they are going
to be transporting students from Mississippi to *Wyoming to integrate
a school. I have confidence in our courts to maintain reason and goodjudgment.

Mr. HUNOATE. You don't think they should?
Mr. CARMAN. I" said probably not.
Mr. IIITNo,vm Let's take the island case.
Mr. CountAx. I have to know how far the island was away and whatthe travel situation was.
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3Ir. IfuNcAE. Let me suggest an example of a county consisting of250 square miles with no black population.
Mr. Co, %TAN% That would belt hard one to integrate.
Mr. IIINGATE. I see. What would you think if the court made suchan order? Would yon think that would be in line or would that be anerror ?
Mr. Corm Ax. If I knew all of the facts in the case and how they hadaccomplished that degree of segregation in the first place, it mighthave sonic effect.
For instance. if you have got 2,500 square miles ?
Mr. lit; NGATE. 250.
Mr. ConmAx. What is that, 10 by 25 miles ? If we had a little islandand had used the power of the State to keep it segregated, then thecourt might say, we ought not leave that segregated. Let's go acrossthe boundary and integrate those schools as best we can with somereasonable amount of movement of students.
If that county is surrounded by nothing, obviously we are not goingto move a child 206 miles to get him into integrated schools.Mr. MNGATE. Won't dint carry you into a shifting of county lines?In other words, you are going to say we won't observe county lines. Itresembles the Richmond case in a way.
Mr. COWMAN. If constitutional rights have to be preserved at theexpense of county lines, I would sacrifice the county line.
Mr. MIN-GATE. In order to desegregate, would there be a burden toshow that the exclusive white population of the island resulted fromState supported rather than accident ?
Mr. CORMAN. That gets to the point of de facto and de jure. I havenever felt that was in the court's mind in the Brown. case. They werenot looking at mental attitudes of the school board, but rather at theimpact. on the schoolchild. I doubt if a 5-year-old youngster can tellwnether he is sitting in a segregated school because of de jure or defacto circumstances.
Beyond that just by our whole, pattern of our national living. I amnot sure that segregation is totally de facto. We have had laws againstdesegregation.
Mr. HuNGATE. One furtherquestion.
If we attack this problem in that way, and have to go beyond countyboundaries as in Richmond, that may also carry over into the taxingarea. You say we will have to face it because. you have different juris-dictions at present with different tax rates ?
Mr. Comm Apparently we are about to make breakthroughs inthat local funding of schools. California, which leads the NatiOn inso many progressive things, has a Supreme Court decision requiring

statewide financing of education. I think it is a good law and T hopeother States follow it. But it seems to me that the overriding principleis one of what kind of society we want to create for ourselves.Looking at the tremendous impact on the ultimate results of pub-lic, education, we just can't let any artificial things prevent us fromintegrating those schools at the kindergarten level. That is why, asI say, I have confidence that the courts are going to be reasonablein their interpretations.
I am confident there are many areas of the country that could notbe reasonably integrated and that would be areas where there is auniform or monolithic race for a very large geographic area.
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Mr. III7xoATE. Do you think when the court enters this taxing field
arrangement they will take over part of the jurisdiction of the legis-
lature ?

Mr. Conm.tx. No: that is always the kind of question raised any time
the court, in a specific case, spells out what seems to many of us a new
right, but I don't believe so.

Mr. lit7xo.vrE. Thrnk you very much.
Chairman CELT.ER, May I ask this? The tenor of some of your re-

marks was to the effect that time is a mighty healer. We have had
testimony that although there was some commitment to desegregation
in the beginning where busing was required, that commitment some-
what died down.

Don't. you think that, if we had compliance with principles of de-
segregation the whole inflammatory issue would simmer off by the
next generation as if nothing really had happened?

Mr. CORMAN. Yes, sir; Mr. Chairman, the only really encouraging
thing about this whole problem is that we never go back. We never
readopt our bad habits.

We are reluctant to give tip the ones we have. But. if somebody
in the Los Angeles City Council promised folks that he was going
to separate blacks and whites when they went to the restroom or
got a drink of water, they would laugh him out of town.

But 15 years ago, that is the way 20 percent. of the Nation lived.
If anyone had come in and run for city council in the part of the
country where this was the practice, on the basis they were going
to change the system he would have been laughed out of town.

I think the tragedy of this administration is the terrible lack of
leadership in this area. It is difficult. as I say. What we are address-
ing ourselves to now is much harder than what we addressed ourselves
to in the 19(30's, because we were not trying to break all people's
habits. Not all of the Nation had the habits we were changing.

We have all got the habit of segregated schools. That is why it
takes reason and compassion and I wish we had more of it.

Chairman CELLER. Without boasting. I think this committee has done
its share to change the status quo. And you remember when you were
on the committee we kept rubbing and rubbing until we rubbed it into
a needle. It takes an awful lot of rubbing and we need men like you to
help its. We are happy to have you with us this morning because I
want to say that just as you were a tower of strength when you were
on our committee, you are likewise a monument of excellence on your
Ways and Means Committee, I am told.

We are always happy to hear your very cogent and brilliant remarks.
Mr. McCulloch ?
Mr. McCumocu. I could not agree more with what the chairman

has just said.
As I look back over the history of this great country, there have been

leaders and spokesmen for the common good all down through the
years who, like the witness, have made this country the great countrythat. it is.

I hope you are here long, long after I am gone.
Mr. CORMAN. It will not be as pleasant being here then, Mr. Mc-

Culloch, but I will be here a while longer.
Chairman CELLER. Mr. Hutchinson



Mr. Ilmcms-sox. No questions.
Chairman CELLER. Mr. McClory ?
Mr. MeCi.oay.. Yes, Mr. Chairman, I want to ask a few questions

and make a few comments because I inn particularly concerned about
that part of the statement which puts this subject in a purely partisan
context. I think that is unfortunate.

I don't think the issue is partisan in the Congress. I don't think thatit is a fair presentation, notwithstanding the fact that I agree sub-
stantially with the gentleman's position with regard to the proposed
moratorium bill and with respect to his other obzervations with regardto the need for continuing progress.

I have noted the tremendous progress which we made in the area of
school desegregation under the leadership and the truly aggressive
action of this administration in 1960 and in 1970 and in 1971.

It seems to me that the action that the President has taken and the
controversy that is going on in the Congress concerning the conference
report on S. 659 are responses to a problem that has occurred in carry-
ing out the desegregation policy of this country.

Would the gentleman disagree with the fact that progress was madewith regard to desegregation in 1969, 1970, and 1971 in virtually allparts of the country ?
Mr. COWMAN. No, I do not disagree. I would suggest that I have

deep feelings about the President's role in this whole matter. But asto partisanship, I would point out that in my remarks I commended oneDemocrat and one Republican and criticized one Democrat so far as the
House Members are concerned. So I do not in any way imply that there
is pa rtisa nship.

I had a feeling. as I watched the President talking to the whole
Nation on television that he was undermining people's confidence in
what has been happening in 1969, 1970, and 1971 and saying we muststop this.

I believe that is why lie wants a moratoriumto stop the progressthe courts have made and that is the reason I am so distressed withwhat has happened.
Chairman CELL n. Will the gentleman yield?
Mr. McCi.ony. Yes.
Chairman CELLE% I have before me the contents of a report that

appeared in the New York Times this morning under the heading,
"Rights Units See Integration Lag."

The headline is in Washington. Six civil rights organizations said
today that despite widespread school integration in recent years, "atleast a dozen major school systems in the urban South are operatingunder shockingly inadequate and outdated court orders and desegre-gation plans.

The organizations based their findings on a study of 43 southerncities. The findings contained in the 130 page report entitled, "It isnot over in the South," take issue with the Nixon administration andothers who contend that the dual school system has been virtually
dismantled. The study was sponsored by the NAACP Legal Defense
and Educational Fun'i Tue., the American Friends Service Committee,the Washington Re ( arch Project, the Southern Regional Council,
Delta Ministry of the National Council of Churches, and Alabama
Council of Human Relations.

.4o-449-72pt. 3-29
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Its purpose was to measure the extension of segregation remaining
in the South and the current influence of Federal Government and the
nature of new problems. The 43 cities were selected as a representa-
tive sample of southern urban areas. The report said that extensive
segregation remained in Beaumont, Tex., Charleston. S.C., and New
Orleans, because no desegregation activity had occurred for the last 3
to 5 years g,s a result of a lack of initiative by Federal or private civil
rights agencies.

In New Orleans, for example, there were 39 schools with total black
student population and 20 that are at least 90 percent black. The fol-
lowing were listed as among those operating with racially isolated
schools because they had not :.et been brought in line with the latest
Supreme Court, desegregation guidelines: Birmingham. Montgomery.
T-Tuntsville, Ala. Little Rock, Ark., Orlando, Fla., Atlanta and
Rome. Ga.

If Mr. Waffgonner was here. I would emphasize, Baton Rouge.
Monrc;) and Shrev:Tort. La.. Durham, N.C., Knoxville and Memphis,
Tenn.. Houston and Anstin. Tex., and soon.

T shall place this article iii the record.
(The article referred to follows :)

RIGHTS UNITS SEE INTEGRATION LAG

CALL SCHOOL PLANS IN PARTS OF THE SOUTH "INADEQUATE"

(By John Herbers, Special to the New York Times)

WAsirmaroN, May 23Six civil rights organizations said today that. desnite
widespread school integration in recent years, "at least a dozen major school
systems in the urban South are operating under shockingly inadequate and out-
dated court orders and desegregation plans."

The organizations based their findings on a study of 43 Southern cities. The
findings, contained in a 130-page report entitled "It's Not Over in the South,"
take issue with the Nixon Administration and other who contend that the dual
school system has been virtually dismantled.

Resegregation in urban centers is occurring at a rapid rate, with the assistance
of the Federal Government, the report said. It found that there was a trend to-
ward suspension of a disproportionate percentage of black pupils under dis-
ciplinary action and toward use of policemen in the schools when they were not
needed,

LACE OF =mew= SEW
The study was sponsored by the N.A.A.C.P. Legal Defense and Educational

Fund, Inc.. the American Friends Service Committee, the Washington Research
Project. the Southern ragional Council, the Delta Ministry of the National Coun-
cil of Churches, and the Alabama Council on Human relation&

Its purpose was to measure the extension of segregation remaining in the
South, the current influence of the Federal Government and the nature of new
problems. The 43 cities were selected as a representative sample of Southern
urban areas.

The report1 said that extensive segregation remained in Beaumont. Tex.,
Charleston. S.C.. and New Orleans because n' desegregation activity had oc-
curred for the last three to live years as a result of a lack of initiatives by Federal
or private civil rights agencies. In New Orleans. for example, there are q9 scnools
with totally black student populations and 20 that are at least 90 per cent black.

The following were listed as among those operating with "racially isolated"
schools because they had not been brought in line with the latest St preme Court
desegregation guidelines : Birmingham, Montgomery and Huntsville, Ala. ; Little
Rock. Ark. ; Orlando. Fin.: Atlanta and Rome. Ga. : East Baton Rouge. Monroe
and Shreveport, La. ; Durham, N.C. ; Knoxville and Memphis, Tenn. ; Houston and
Austin, Tex.



1727

PROSPECTS ARE UNCLEAR

In Atlanta. 47 schools are 100 per cent blaek. 29 are more than 93 per centblack and 12 are more than 91 per cent black, the' report found. Atlanta andother cities are before the courts but lawyers say it is unclear whether furtherdesegregation will be ordered for next fall.
In many urban areas, the report said, there is a trend toward resegregationof schools because of the flight of whites from the central cities, poor desegrega-tion plans and changing housing patterns encouraged by the Federal Govern-ment.
Nineteen schools in Atlanta went from white to black between the fall of 1960and the fall of 1971; 13 schools in Nashville are in the process of resegregating,in part because of attendance policies permitted by the authorities, and three of10 schools in Memphis that have shifted from white majorities to black majoritiesdid so because black housing projects were built near the .i.:aeols,

CONSPIRACY is DISCERNED

"Our monitors concluded that the power structure in most Southern cities theysurveyed has conspired to maintain black neighborhoods with one-race schools,"the report said. "The Federal Housing Administration, local planning commis-sions and housing authorities. urban renewal, school boards, highway depart-ments. realtors and even transit companies received credit for contributing, con-sciously, to racial impaction."
Federally sponsored housing projects "in city after city have almost alwaysbeen built in segregated or transitional neighborhoods," the report said. It added,"The effect is to drive out the remaining whites, leaving the neighborhood schoolsall black. School authorities have generally cooperated by building schools inthe impacted areas. Escape for minority groups is impossible, thamts to realestate and finance policies of private business."The star found that school administrators were increasingly using the pqlit eand security guards in schools but said that this "does not seem to have elimi-nated or significantly decreased the number of disciplinary problems.""Indeed, there are some districts in which their use has escalated tensionsand resentment in the black community," it said.
Mr. McCr..oRY. Mr. Chairman, I am not finding fault with what thearticle says. That was not the point of my questioning.
As an aside, I note that 'he references in the article were to Demo-crat-c:ontrolled areas. not Republican controlled. However, my mainpurpose was to emphasize the tremendous progress that. occurred (lur-ing these years under the Republican administration. I think that, thatprogress has, in part.. created the problem. The really strong positionstaken with regard to desegregation, especially on busing, have exasper-ated the issue in a number of areas. Furthermore, I would point outthat it appears to me, listening to the hearings that we 'have had sofar. that it is not so much the busing of black students into largelywhite schools but the reversethe busing of white children from thesuburban or outlying areas into the poorer quality ghetto schoolsthat, is clearly the fear, at least in the Detroit area and the Richmondarea.

Chairman CF,I,LER. Will the, gentleman yield on that score ? Also,some of those white parents don't want to integrate their children.Mr. MrCr.onv. I think I would interpret the testimony. includingthat of a number of civil rights proponents in the House of Repre-sentatives before this committee, that the busing of children from thewhite neighborhoods into the ghetto schools does provide a poorerquality education, does make the parents apprehensive and, of course,does result in sonic disorders and occurrences that does, in turn. predueethis tremendous growth of opposition to the whole subject of busing.,



I am quite familiar with the Berkeley situation to which the gen-
tleman made reference as one of the successful examples. I would dis-
agree with the fact that it takes a generation for integration to be
accepted.

I think that it takes a year. At least, it is the first year that is the
hardest. Michigan is experiencing these early stages. That's the reason
for the clamor there.

Chairman CELLEE. You have had a number of cases where there has
been wonderful progress made within a year or so. In Pontiac, for
example, we have testimony to that effect.

Mr. Mcaony. I don't doubt it, but I would say that right now Michi-
gan is the one State in the Union that is raising such a furor on the
subject of busing as to transform it into a national issue.

I might say that this has not been an issue as far as I know. In Re-
publican primaries. but it appears to have been a major issue hi most of
the Democratic primaries.

Mr. HUNGATE. I see a sense of agreement between Mr. Mc Clory and
Mr. Corman as to the speed with which people adjust to the new situa-
tions. I suppose you would each disagree with the statement that the
South lost the Civil War.

Mr. CORMAN. From the time involved it takes a school generation
before we eliminate the problem. If we leave children in segregated
schools. and they are. as the Brown case stated. they can't be equa' if
they are segregated. It is very difficult to then integrate them at 9th,
10th, or 11th grade.

It should be done, but it is difficult. It leads to violence on the part of
students and more often on the part of parents. That is why I say it
we get the children at kindergarten, by the time those youngsters get
in high school they are not going to have the same problem they would
have if they had been segregated up to age 14 and then moved together.

There is reason to integrate the schools at all levels, but it will be
more painless when they have been used to it all their Ives.

Mr. HIINOATE. You feel the worst thing that could be done would be
to recommend a constitutional amendment?

Mr. CORMAN. We have had assaults on the Constitution even in this
Congress, but we never in all of our history moved backward. I think
it would be tragic if we ever did.

Mr. Wer.onr. Do you think, in light of the language in the Swann.
case. that this committee or the Education and Labor Committee
which also has jurisdiction in this area might provide some guide-
lines with regard to health and safety. distance traveled, time in-
volved. or other factors that enter into the whole subject of busing?
Might such legislation help resolve the issue?

Mr. CORMAN. The thing that worries me about that and the thing
that disturbs me about the President's action is that. as you pointed
out awhile ago, the great progress we have made is what the Presi-
dent says caused the problem. I do not believe progress is a problem.
I believe the problem is a failure of leadership to show the value to
this Nation of the progress we have made. That was my terrible dis-
appointment in the President's report to the Nation.

Chairman Cr,m;En. Isn't there a danger also. considering what the
House has done, in the last few months on this subject. that, if some
bill is offered, mild as it may be along the lines that was suggested in
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the question of the distinguished gentleman from Illinois, that itmight be amended in a very substantial way on the floor?
Mr. CORMAN. Yes, sir: I am a little apprehensive about what the

House may do outside of this committee.
For instance, if we talked about guidelines for busing, what wouldwe want to do? Would we say we can't bus a child more than 10miles? In my district we could move youngsters 10 miles. Are wegoing to s$:y a child cannot be moved more than 10 miles from afarmhouse to a school 25 miles away ?
We get in this trap when we try to separate busing and legislate asto this. We have to tie race in it and then we are conceding there

would be something wrong with integrating schools.
I am not convinced that the courts have been unreasonable in whatthey have done. If we look case by case at what the courts were con-fronted with, they are not concerned about social problems. They areconcerned about a child who stands before a bar of justice and -asksfor justice.
I don't believe they have been unreasonable and that is why I seeno reason to restrict them.
Mr. McCLowv. You made reference to Evanston, Ill., and to Berke-ley and pointed out that those were voluntary programs developed bythe school boards. I agree.
It seems to me that in the Swann case there were three differentgroupsthe grammer school students, the junior-high students andhigh school students. Two aspects of the plan which the court adoptedwere, developed by the school board. It was only with repect to the

grammar school students that the court, using its own expert, ordered
the plan. That's where, itseems to me, we ran into trouble.

I would not want to agree that the courts have been right in everyinstance. I think that the courts have sometimes interfered with thebet-ter judgment, which has been expressed by the school boards them-selves. This has created the division in the community. I feel in someinstances that busing orders have produced the exact thing that youand I want to avoidracial tension.
We are trying to heal old wounds. We are trying to eliminate racialtension. That is why I am convinced that we are confronted with avery fundamental and serious problem.
If we could do something to help resolve this problem, 1 think itwould be a great contribution. I am fearful that doing nothing is notgoing to help bring us to the answer.
Mr. CORMAN. Mr. McClory, let me point out something about themoratorium bill, because it is an effort to freeze busing where it is.Let's look at Los Angeles and at my own school district, which is al-most totally segregated. The case, known a,: the (,f(:/ on case, was filedin 195. The ease was decided in 1970. The youngster had been de-prived for 5 years of his right to an integrated education beforea deci-SiOn was finally handed down by the court. Judge Gitelson decidedthe case under very simple State law. He found that the pattern ofsegregation over the years by the Los Angeles School Board was theirrefusal to comply with the law. Their excuse was that they could not

afford to comply with the law. Judge Gitelson handed down a decisionsaying that the Los Angeles School Board had no choice. Tf they sug-gested a plan, that was fine. If they didn't, the Judge would appoint a



master. They could not afford to comply with the law, but they could
afford to appeal the case.

Speaking of national leadership, the President of the hiked States
condemned the judge for that decision, which I thought was tragic.

Chairman CELLER. I take it that you are opposed to the proposed
busing moratorium?

Mr. CORMAN. Yes, sir.
Mr. Mc Cr.osv. I don't want to suggest that I am in favor of the

moratorium bill, because I am not.
Mr. CORMAN. If the schools in California complied with the State

law regardless of any cases or any decisions by the Supreme Court,
then they would not be affected by any kind of moratorium.

Our schools would be integrated and some of the students would be
bused and some of the schools probably would be closed down and
others built.

In my district, which is a suburb, we have a black community called
the Joe Louis Tract when it was built. We let them know that was
where they were to live so they could escape the ghetto downtown.

The school in the center of that community is a temporary wooden
structure. It has been there since 1946. Within 5 miles there is a new,
carpeted, air-conditioned school. All of the whites go to the carpeted,
air-conditioned school and the blacks go to the frame school. That is
a violation of State law and is a violation of the 'U.S. Constitution.

But the State has appealed it and the Los Angeles City School
Board is not going to comply with it until they get a final Supreme
Court order. I suppose then they will try something else.

Chairman CELLER. Counsel?
Mr. ZELEXKO. Congressman, many of the witnesses who have ap-

peared before the subcommittee seem perplexed that color should be a
legitimate basis for assigning children to schools to overcome segrega-
tion. Their argument to the committee has been that the Brown case
outlawed segregated schools and racial assignments.

They ask how can proponents of desegregation favor color or race
as a bi.sis for undoing segregation? In addition to Berkeley and
Evanston, which you cite on page 9 of your statement. I think we
should add the case of Clarke County. Ga. It, too, voluntarily desegre-
gated its school system. The Supreme Court upheld its desegregation
order and said :

The Clarke County Board of Education as part of its affirmative duty to dis-
establiqh the dual school system properly took into account the race of its ele-
mentary school children in drawing attendance lines. To have done otherwise
would have severely hampered the Board's ability to deal effectively with the
task at hand. Any other approach would freeze the status quo that is the very
target of all desegregation processes. (McDaniel v. norroci. 402 U.S. 39. 41
(1971).)

My question is: How do you rationalize or explain to those who op-
pose busing the use of racial assignments as a means of undoing segre-
gation?

They say this is the very kind of racial conscious practice that the
Court struck down.

Mr. Conmmv. We went through this when we said first of all we mist
not require color on records and then we said we have to require color
on records.
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'What we need to look at is the reason we are looking at color, notthat we look at it or that we do not look at it.
if we didn't have the history we have, we would not need these arti-

ficial means to tear down the artificial barriers. It is the same thing inemployment. We say there are nine black plumbers in New York andthere are two black electricians in Hollywood but we ig,nore color.
We don't really. We haven't ignored color in all of our history.So we can't ignore color completely as we try to eliminate the result wehave had for many, many years in making color a condition for certainother things.
I think that in a sense the whole civil rights battle is artificiality.
But it is artificiality in destroying those barriers and that is whyI don't think we can desegregate without integrating. I don't think we

can desegregate without. getting racial mix and all of the other things.
It is just that, we have done it for so long that I remember a commonsaying we used to hear about segregation.
It is quite different in different parts of the country. The southerners

used to say, "We don't care how close you get if you don't get too big."And the northerner would say, "We don't care how big you get aslong as you don't get too close." And that was true. It is the reason thatsometimes in the South we would get total integration with neighbor-
hood schools.

It is the reason there was a great battle cry for freedom of choice.
They didn't want neighborhood schools in those neighborhoods where
blacks and whites lived close together. In the North our policy hasbeen ;ntegrat ion ; we don't mind if an individual gets his Ph. D. atBerkeley, we don't mind that, but don't move it.to Van Nuys, Calif.

We have changed. but only recently. it is the reason that we getdifferent kinds of remedies to destroy that segregated school system.Mr. POLK. Mr. Corman, in your statement you indicated that some...ords are used in our busing discussions for special purposes. Quiteoften during this hearing witnesses have used the phrase "poor
inner city schools" meaning "the place where the whites don't wantto go." Why in your estimation. is it that those inner city schools are"poor"?

Mr. Cotim.vs. For a variety of reason. I don't, buy the theory that
we can upgrade segregated schools and solve the problem. Our own in-ner city schools are poor for unique reasons. The Los Angeles City
School District is a tremendously large one and we get the same percapita student expenditures in ghetto areas and nonghetto areas.But it is harder to teach a 5- or 6-year-old child who has very littlefamily support. The mother who hops on the bus and travels 20 miles
to scrub floors all day does not have as much time to teach her childto read as a mother who spends most of the day with her child.

The neglected child has not got as much to start.
Mr. Poi.x. For that person education is more important, isn't it?
Mr. CranrAx. Yes. At. least as important. In many instances, oursystem has led to a different family life for blacks than for whites.
In some school districts it is probably just the difference in the

money they spend. That is the reason for the California case saying
we have to spend the same amount of money statewide. We fonnd thatTuverly Hills had a large expenditure. But in some areas outside the
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city of Los Angeles large and small expenditures occurred in the same
connnunity.

Mr. MoCLonv. The pupil educational programs of the Office of
Education recognize the need for parental and family involvement
in the educational process of the young. It is perhaps the most critical
element in raising the education'al level of the disadvantaged or the
poor child.

I know that in the Berkeley school system, this is particularly clear,
The oriental student and his family maintain a very close relationship
which gives him generally a higher educational level than the white
student and. of course, the black student.

The real need for parental involvement, the most critical need, is
in the black home. Conscious efforts should be made to try to involve
the parents more in the educational process. That. is perhaps one of
the most important things we can do in helping to equalize educa-
tional opportunity.

Chairman CELLER. We heard Mrs. Hicks state that she is for inte-
gration. She wants what she calls racial balance according to the
Massachusetts legislature, and the law of the State of Massachusetts.
but she does not want busing.

She implied that the only other way you could create integration
would be building peripheral schools. and so forth. But those schools
are not built.

In New York when we start. to build peripheral schools we get
tremendous opposition from the residents of the area of these periph-
eral schools. So there is no choice, and in addition. building all of
the schools would cost a tremendous amount of money. It would take
years and years to build these schools to create integration.

Meanwhile, we have another generation of the status quo and par-
ticularly in the South where we have so many of the schools which
are wholly 100-percent segregated and or 90-percent segregated, we
would make no advance at all.

Mr. CORMAN. Mr. Chairman, I agree and it seems to me we ought
to leave the courts and local school boards with every tool they can
devise to accomplish this purpose.

It seems to me utterly ridiculous to take away from them some tools
they have found to be useful. I am particularly concerned about H.R.
14461 which would undo everything that has been done so far.

Mr. Pot.x. Mr. Corman, if Serrano v. Pr Mid were applied everywhere
so that education expenditures in each State were equalized, do you
believe that the opposition to busing children to the "poor inner city
school" would diminish?

Mr. CARMAN. I think it would not. Somebody is going to have to
point out to the people what we do to ourselves by segregating our
schools and what the notential is for improving our total society if
we integrate our schools.

The Gitel,vm case was a classic. It was a very simple case from the
point of view of the law. The only thing the judge said was that com-
plying with the law is not the objective of the school hoard. Yet. before
the sun was down the judge had been atacked by the mayor. the Gov-
ernor and the President. He was subsequently defeated at the nextelection. It is not jest a lack of leadership but a kind of Ku Klux



Klanism that we hear from some national leaders that causes the real
problem.

There is no question it would be easier to get parents to permit their
child to be bused to a school that has better quality teachers and build-
ings than to walk to one that is inferior.

I can't imagine any white parent who would say, "yes, I would
rather have my child walk to the ghetto school than to ride 10 miles
to the suburban school." The parent would rather have his child ride
to the suburban school.

I think that case is good tax reform but it will not solve the problem
of making people understand what racial discrimination does to us.

Mr. Pout. Then the reason, as I understand your testimony, that
the white parents don't want to send their children into "poor inner
city schools" is not that the schools don't have air conditioning or good
paint on the walls. The reason invalues something else. Is that correct?

Mr. ConmAx. Yes, with some justification there are some real physi-
cal dangers with children who are half grown. Why do we preserve
what created those physical dangers? That is what we ought to be
undoing.

Mr. Poi,K., light the answer to the problem be, ironically, more
busing rather than less? If a racial balance reflective of community

icomposition were in fact the goal of court decisions. if every school
in a community--even inner city schoolswere integrated majority
white, would not the fear of white parents be stilled?

Mr. Coin s. It might be and I guess each case is different. I don't
really know. I am just thinking about my own district which is half
a million people and is a tiny piece of the whole Los Angeles school
system. If in just that area the school board decided to comply with
State law, they might decide to close up that little old "ding bat" frame
elementary school and build a few extra classrooms on the others
and solve the problem that way.

In almost every case, as Mr. McClory mentioned, when the school
boards come up with something that is reasonable. the courts adopt it.
It is only when they propose, as the court has said. "a loaded game
plan." that the courts don't accept it. It has been our experience in
California, many of the desegregation orders have been from the
Federal courts. It has worked very smoothly in Oxnard. Calif., where
the school board proposed a plan and the Federal court approved it
and a lot of effort went into explaining to the community what it was
all about.

Regrettably they decided to appeal it. They are complying with it,
but they are also appealing it. If we had the moratorium bill, it would
be stopped in its tracks.

Mr. licermocit. Mr. Chairman, I would like to interrupt the wit-
ness, if I may. Would not the moratorium bill deny all of the children
the gain that they might have in quality education for a year or a year
and a half?

Nfr. CORMAN. Yes, sir. It seems to me that it does. It certainly, at
least at a minimum. stops us in our tracks. And so whatever youngsters
would have their rights implemented in that year and a half, they
would be denied.
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When we were discussing the voting rights bill, we approved Federal
registration because it is a perishable right. If we do not vote in this
election we never have a chance to vote in this election again.

This youngster's right to integrated education is a very perishable
right. Eighteen years of it has already perished for most youngsters
but every day there is delay and that youngster goes to a segregated,
inferior school, that day in his life will never be repeated again.

Chairman CELLER. You also oppose the proposed moratorium on
the grounds that it would be unconstitutional ?

Mr. CARMAN. Yes, sir. You had much better constitutional lawyers
and I would not want to pit myself against them. But I agree with
them as to constitutionality.

Of course, the dilemma is that it means further delay. But the most
terrible danger is trying to convince the American people that we
should not bother with it, that we should stop where, we are. That is
the terrible tragedy.

I remember one time a President addressing the joint session said,
"we shall overcome." That rankled a few people but it really excited
me. I wish we could hear those words again.

Chairman CELLER. Any further questions?
Mr. Huxam. Mr. Chairman.
Chairman CELLER. Yes.
Mr. Hu NaxrE. As I understood your concern it was that the Con-

gress not take action that would withdraw any power from the courts or
the school boards to proceed with progress in integration and deseg-
regation.

Do you think that the busing moratorium bill proposed by the
President would withdraw such authority from the school boards?

Mr. CORMAN. No: except of course school boards are subject to what-
ever the political power is in the community. If the U.S. Congress and
U.S. President say we should not integrate our schools, it is going to
be very difficult for school boards. even if some of the members want
to, to move forward.

It would be more the indirect impact on them if some of the legal
tools they have are taken away.

Mr. HrmaxrE. Thank you.
Chairman CELLO?. We are very much in your debt for your lucid

statement and I assure you that it is a comfort to have you before
us.

Mr. CORMAN. Thank you, sir.
Chairman CF.LLER. Our ilext and final witness today is Mr. John R.

Cobau, member of the Steering Committee, Grosse Pointe Study and
Action Committee for Education, Grosse Pointe, Mich.

STATEMENT OF JOHN R. COBAU. MEMBER OF THE STEERING
COMMITTEE, GROSSE POINTE STUDY AND ACTION COMMITTEE
FOB EDUCATION, GROSSE POINTE, MICH.

Mr. COMM It is a pleasure to be here. It is always difficult to follow a
very articulate witness such as Representative Corman, particularly
one who is a tower of strength and monument of excellence. I shall try.
It is particularly hard because I have to disagree with some of his con-
tentions.
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Many of us hoped and thought after the Brown case that we were
heading toward a condition of color blindness. This point has been
touched upon in Mr. Corman's testimony. We are now hearing the cry
in the area of public education that the law cannot be colorblind. that
the courts not only may, but must, look to race in terms of composi-
tion of faculty and public schools.

We submit, despite Representative Corman's testimony. that this is
a step backward and a monumental step. Genuine social integration,
as opposed to merely integration as mandated by the courts or legis-
latures. will never in fact be achieved so long as our law is construed
and applied on the basis of racial percentages. House Joint Resolution
6:20 is. we believe, a necessary corrective to the movement of the courts
in that direction.

There has been much talk, and I regret to say rather loose talk,
about the obvious benefits of integration. We in our group have long
supported the concept of desegregation which we feel is easily dis-
tinguished from integration of the type that is contemplated by the
courts in the school integration suits.

We believe in desegregation. We think that the country is on that
road, and we think it should stay on that road. We do not believe that
integration on the basis of mathematical percentages is proper. We
think that our position in this is vindicated to some extent by various
analyses of the Coleman report, and by the subsequent analysis by
Dr. Armor. The former are published in the Mosteller-Moynihan vol-
ume, which you may he familiar with, and have been buttressed also
we believe, by subsequent studies by Dr. Armor which have received
publicity in the last few days.

These findings, which you may be aware of, are basically to the ef-
fect. that there is very little or no educational gain from integration,
from integration that is mandatel by a court. For this purpose we
distinguish between integration which is voluntary on the part of a
school board and that which comes about under quite different
circumstances.

Mr. &LENS°. Why does it matter to educational gain whether it
is voluntary or by court order? How does that affect the learning of a
black child?

Mr. COBALT. Mr. Zelenko, I think it is because when the community
is behind this type of thing, you get, quite different test results. As far
as the legal principle involved is concerned, I am not sure there is any.
But. for purposes of testing, I think there is a different psychological
atmosphere which surrounds it. I think that is probably behind the
favorable results in Berkeley, for example. This was a community
effort. Where it is not a community effort, where you have substantial
community opposition, I think the effect upon white children probably
is so-so, perhaps good. perhaps not: On black children, the current
results seem to indicate it is most unfavorable.

Chairman CELT.Fit. May I strike an analogy there? Suppose you lived
in a labor town where the hulk of employment was under the protection
of a labor union, and an injunction was issued by a court against the
labor union. The community might be opposed to that court order.
Does that, mean that court order should be rendered ineffectual be-
cause the community does not agree with it?



Mr. Con Ar. I am not suggesting that for a moment. That is why I amspeaking in favor of the constitutional amendment.
Chairman CELLER. If the court issues an order to desegregate, you

say that is "forced" integration. If the community is not in sympathy
with that order, does that mean that the community should not abide
by the court order?

Mr. Comm No, Mr. Chairman, it merely goes to whether the factual
conclusion upon which the court order is based is one which may berelied on by the courtsand here I am talking about integration towhich the community as a whole is opposed. Just now there is such
integration in the South. We think that is very pver. It is necessaryin order to dismantle an artificial type of segregation. But when the
segregation is not of an artificial type, there is no dual school system,but instead it is a process which has developed largely or entirelyfrom residence. To some extent from exclusionary practices, but byand large through choice of residence on the part of whites :yid on thepart of others. When this has happened, and you try to amalgamate
contrary to the community's wishes, the results, Mr. Chairman, I sub-mit, are going to be most unfavorable, and this has been buttressed bystudies.

I am not aware of any studies which show to the contrary in a con-vincing manner. I qualify that because of situations like Berkeley.where the community is for the event, for integration. Where there is
reinforcement for the students who are involved, I think you may get
good results there. The Armor study I think was a controlled experi-ment and the results were most unfavorable, particularly for theblacks.

Mr. ZELENKO. Excuse me. The Armor study (lid not include anysouthern school districts, did it ?
Mr. Comm I can't answer that. I believe it was northern districts.
Mr. Nut. Mr. Chairman.
I would like to ask the witness if he is suggesting to the subcom-mittee that in those communities where there is opposition to integra-tion continued segregation would improve race relations?
Mr. Con.w. Continued segregation? I am against segregation andfor desegregation.
Mr. POLK. I 11111 not seeking to establish your guide for your ownconduct, but whether as a matter of national policy continued segre-gation, in your opinion, would ameliorate race relation.
Mr. Comm As I understand, the Brown case was premised on thefact that the court found as a matter of fact that where there was adual school system, one fichool for blacks and one for whites, that in-variably there were educational differentials that crept in. I think theBrown case felt. they were from two sources: One: disparity of eco-nomic resources applied to the schools and, two: just the invidiouseffect. of being classified by race for purposes of education.
I think that the Coleman report, at least as analyzed by Moynihanand Mosteller in their volume, indicates that educational input, thatis, dollars applied to schools, actually has very little effect upon edu-cational output at least as measured by tests such as scores. As far asthe invidiousness of being characterized by race, we object very muchto this and agree with the desegregation decisions. We think thatthat does not apply in the northern cities and where it does apply in
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the southern cities, it should be rectified, and. hopefully. is beingrectified.
Mr. Pons. Which is the better policy for further ameliorating racerelations, a policy of desegregation or a policy of segregation?
Mr. Con.w. Desegregation.
Mr. IluxoATE. Mr. Cobau, do you suggest. that between a desegrega-

tion program that is voluntary and one which is involuntarily imposedthrough non-elected court, there is a different rate of educationalprogress.
Mr. Comm I am suggesting the test results would he different.
Mr. HuxoivrE. Do von think that the enthusiasm would be differentin the two communities for the task ?-
Mr. COBAr. Yes, I agree.
Chairman CELLER. You may proceed.
Mr. Conxu. We recognize the many problems that beset schools andwe are part of the Detroit furor that Representative MeClory hasmentioned. In our concern for this, we try not. to adopt a totally nega-tive. attitude. We try to adopt a very affirmative attitude. We thinkfirst that, there mast he a certain lowerii r of the rhetoric by the polit-ical powers calling the attention of the country insofar as they areable that the educational millenium is not vet here and is not apt soonto occur. It is most unlikely, based on any studies that have come toour attention, that this millenimn is going to come any earlier becausechildren of different background and races are put together on a pro-portionate basis. Indeed, the problems which Dr. Armor sets forthin his report and which are reported almost. every (lay in the pressof large cities, indicate, that the many psychological and other prob-lems that occur in big city integration situations may mean that edu-cation is going to be promoted by better differentiation of children,not along racial lines, something which we deplore.
Second, while we as I have indicated agree with the study of Drs.Moynihan and Mosteller that the input,of educational resources prob-ably has very little to do with actual academic achievement level, wenonetheless support efforts by Federal and State authorities to encour-age and stimulate some rough parity of educational expenditures perchild.
Our motive here is that SOW schools are actually unable to operateon a full sehedule. Second, these major disparities are often reportedby tho-e who don't participate in them or benefit from them as causeand effect. Probably more often than not they are due to social andfamily back(round of the students. but the feeliiv.t that this relation-ship exists, however mistakenly. has a very invidious effect on socialrelationships. Even though we believe that. this effect is more on theparents than the children. we feel it is important. that society avoidnot only the fact. but the appearance of unequal educational oppor-tunity.
Finally, we urge the State legislatures and Congress to direct theirattention and energies on continued basis to methods through whichequal educational opportunities at public school level can become areality rather than an ideal. If, for example. later studies show thatlimier certain eiremnstanees it is necessary and advisable for the edu-cation either of disadvantaged or advantaged children to go to schoolone with the other, we think this is a proper activity or area of activity



1738

for the Congress and the legislatures. so long as that assignment of
pupils is not on the basis of race but is on the basis of disadvantage.

In summary. our group supports House Joint Resolution 620 as an
application of the finest American political tradition to a subject of
particular concern which this tradition is threatened with tragic
erosion.

If I may depart a little bit from my prepared statement. we were
not aware at the time we were invited to appear that this subcommit-
tee was also studying H.R. 13916, the Student Transportation Mora-
torium Act. We agree, contrary to the point of view taken by the last
speaker. that guidelines set by the Congress, not necessarily those set or
recommended by the President. would be preferable to the confusion
which results from ad hoc court rulings.

We support H.R. 13916 with the qualification that we thirk that
the standards should be carefully considered by this committee, and by
the Congress as a whole. and that it should further include, as the
period for the moratorium any orders subsequent to the introduction
of the bill.

We say this because we in Detroit anticipate that there would be a
busing order come down within the next month. perhaps within this
week, and we feel that it will create massive disruption and a great
deal of wasted effort if it is necessary to reverse that after the Supreme
Court has come down with its miing or after this Congress has pre-
scribed different standards.

Chairman CELLER. Any questions?
Mr. NIcCuukcii. Mr. Chairman, I would like to ask a few questions

about your biography.
Are you a native of Michigan ?
Mr. tiou.w. I am not.
Mr. 31cCt-i.Locii. Where were you born ?
Mr. Con.w. I was born in Pennsylvania and educated in Massachu-

setts, New Jersey, and Ohio.
Mr. McCuLtAxli. Where were you educated in Massachusetts. New

Jersey. and Ohio?
Mr. Coml.. Cambridge, Mass., Harvard Law School.
Mr. Mc Cemocii. Where did you receive your elementary education?
Mr. Count'. In the public schools in New Castle. Pa.
Mr. McCITI,Locii. Where did you go to school iii New Jersey?
Mr. COBAU. Princeton University for 2 year...
Mr. McCumocn. What are you doing now ?
Mr., Cony. I am in privatv practice. I live in Grosse Pointe, Mich.,

and I practice law in Detroit, Mich.
Mr. Meet-Limn. What is the population of Grosse Pointe, Mich.?
Mr. Comm I understand it is about 80,000. I believe it is about

70.000.
Mr. McCrisoctt. About what proportion is black and what propor-

tion is white?
Mr. Con w. There are negligible blacks. There are a few other minor-

ities. I understand.
Mr. MCCULLOCH. Then, may I properly conclude that you haven't

been living with these rough, hard questions from day to day ?
Mr. Count% Living with which tough, hard questions? iVe are con-

cerned with busing.
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Mr. McCumocu. The problem of racial harmony and integrated
schoolsthe problems that have been talked about here today.

Mr. Comr. No we have not been living with blacks and whites in
our schools. that is right.

Mr. Mc Cum.oen. Have you made a detailed deep study of these
problems other than as the spokesman for your committee ?

Mr. COBALT. I think our committee has made several studies and
I have participated in those. I can't say that they have approached the
level of the Mosteller-Moynihan study, if that is what you have in
mind.

Mr. McCri.Locii. I would not expect that they would have reached
that level.

Are you married?
Mr, CouAu. Yes, and I have three children in the public schools and

will have four next year.
Mr. McCum.octi. In Gross( Pointe?
Mr. ConAu. Yes.
Mr. McCum.ocii. The proportions you gave me refer to the whole

of that city, do I understand correctly ?
Mr. COBAU. When you say city, Mr. McCulloch
Mr. McCum.ocii. 'Whatever you want to call it, suburb.
Mr. CoeAu. School district. It actually encompasses five municipali-

ties and part of a sixth.
Mr. McCuLLoon. What is your program for bringing quality educa-

tion to the disadvantaged schoolchildren in America such as you have
in Detroit, Mich., for instance, and in some parts of Ohio?

Mr. COBALT. We believe that integration won't accomplish that. We
feel it is a false goal. We feel the Afoynihan-Mosteller studies indicate
that it is a false hope, that the school will be integrated but that educa-
tional level will not rise.

Mr. McCurzocit. You are firmly convinced of that, are you?
Mr. COBAU. I am convinced as I am by any study objectively under-

taken by professionals. Until I see a better study, I will believe it,
Mr. McCulloch.

Mr. McCumocn. I see. I don't quite agree with the conclusions
reached by those two very able, experienced gentlemen, if you have
correctly stated those conclusions here.

Mr. ZELENKO. Mr. Cobau, do you have a copy of House Joint Resolu-
tion 620 before you ?

Arr. COBAU. Yes.
Mr. ZELENICO. Do you believe that the language of the proposed

constitutional amendment, would insure neighborhood school assign-
ments?

Mr. COBAU. I don't believe that neighborhood schools are necessarily
the only way that you can assign pupils, Mr. Zelenko. I think, as we
indicate in our statement, that you might take into consideration back-
grounds. Nonracial backgrounds. You might take into consideration
educational level, or educational achievemeot. It might be determined
by educational authorities, aided and abetted by Congress of the
United States that it be to the advantage of children that they be edu-
cated with more advantaged or less advantaged students and to eve
grants to school districts mplishing this form of integration.
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Mr. ZELENK0. Looking at the prepared amendment that your group
supports, do you believe that it would prohibit assignment of children
from Detroit area to Grosse Pointe schools?

Mr. Cou,17. I don't think so.
Mr. Zmnstco. Do you think it would prohibit assignment of children

from Grosse Pointe to Detroit schools?
ConAtr. When you say assignment, I have to ask by whom. If

you mean by the courts under the present suit. I would say yes, because
that present snit is based on racial factors. If you say would it prevent
it in the fu,nre, if the legislature in its wisdom decided that some of
the other factors were relevant, I would say it would not prevent that.

Mr. ZELENKO. You testify that you support voluntary desegregation,
such as in Berkeley or in (4-lier cities where, elected officials voluntarily
have agreed to desegregat that correct ?

Mr. Comm Yes. I believe m court-ordered desegregation also.
Mr. Zia' But insofar as volunt.ry efforts are concerned. will

you tell the committee how von believe such efforts could continue
under the languao.e of House .Joint Resolution 620 which von support'?

Mr. Con sr'. Insofar as you are talking about segregation based on
race, it can be either voluntary or under court order, and this world
not Prevent. that.

ZELNKO. The language of the proposed amendment provides
that no public school student shall, because of his race, creed, or color,
be assigned to or required to attend a particular school.

I have given you the ease of Berkeley. Calif., or Clarke County. Ga..
where there was racial assignment of pupils to undo a segregated
school system. Would that be permitted under house Joint Reso-
hition 620?

Mr. Comu. No; some other method of integration would have to be
attempted.

Mr. ZELENKO. Then voluntary efforts to desegregate world not be
permitted under House .Joint Resolution 620?

Mr. ConAr. I won't go that. far. I would say voluntary efforts to
desegregate in which you look to the race of the children would no
longer be adequate.

Mr. ZEI.Exko. The Supreme Court has said assignment based on
race are essential tools to undo segregation school systems. What other
system would you suggest be used to undo a segregated school system ?

Mr. Conan-. There are other alternatives. There are alternatives of
neighborhood schools. There are other alternatives that are available.

Mr. ZELENKO. How world desegregation be achieved, sir?
Mr. ConAu. Again I would have to see the particular situation. I

would have to know the particular resources available before I could
comment. on that. I have never quite nnderstood why shifting to a
neighborhood school system is not feasible, even in the South. r think
that is what we have in the North and I am not clear why the. South
should necessarily be discriminated against at this stage in its legisla-
tive flexibility because it practiced a dual school system 5, 10, or 20
years ago.

Mr. ZELENKO. Mr. Cobalt, if a court found that, a residential area
was racially segregated because of State action, and the local school
board wanted to make assignments on the basis of residence, would
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neighborhood school assignments be permitted under the language of
House Joint Resolution 620?

Mr. CORM:. No assignment on the basis of residential area would
be prohibited under the language.

Mr. ZELExtio. May I pose the question again. If a court, found that
residential patterns or residential areas were racially segregated due
to State action, could a school board make neighborhood school as-
signments in such circumstances under the language of the proposed
amendment ?

Mr. COBAr. Mr., Zelenko, I would have to leave that to the courts.
My own judgment. of it would be that it could continue to assign on
the basis of neighborhood schools.

Mr. ZELENKO. Thank you.
Mr. Pout. I have one last question.
Mr. Cobau, you indicated before that you thought desegregation

was a better national policy than segregation.
Mr. Comm Not a better policy, an absolute must.
Mr. Poi.w. In that case, don't you believe there are situations where

the only method for desegregating a particular school district is to
assign childrento unassiom children, actuallyso as to produce in-
teYrated schools? And if it should be that the school to which a child is
assigned is farther than a mile and a half from his home, the State
often provides transportation by schoollms. Thus, can't von envision
situations like that where the only way we can achieve desegregation is
through court ordered busing?

Mr. Come. Through court- ordered busing on the basis of race?
Mr. Po Lx. Yes.
Mr. Counr. I find it wrong b ,..orrect one wrong by another wrong.

I feel it wrong to label any person and classify him legislatively or
administratively on the basis of race. I don't feel that the proper
remedy for segregation is another administrative classification on the
basis of race.

Mr. POLK. Then the courts should not take race into account in
fashioning the remedy ?

Mr. CouAu. Neither the courts nor legislators nor administrators.
Mr. Poi.x. That raises an interesting problem. If House Joint Res-

olution 620 were adopted and a school board were to violate it by
assigning pupils on the basis of race to a particular school. could the
courts take race into account in unassigning those children? Or would
House Joint Resolution 620 declare constitutional rights for which
there void &never be a remedy?

Mr. ConAu. If there is a right, I don't conceive that you have to have
a remedy. You only need remedies, as I conceive them, for a wrong.

Mr. Pomi. Excuse me for being so obscure. If House Joint. Resolu-
tion 620 were adopted and a school board assigned public school
students on the basis of race to particular schools, could a Federal
court, petitioned by a plaintiff who was assigned to a particular school
on the basis of race, grant to that plaintiff a remedy, and in granting
the remedy could the court look to the race of the plaintiff?

Mr. ConAr. Obviously, whenever you find a violation of assignment
on the basis of race, this finding is predicated on the fact that some-
one is of a particular race. So for purposes of enforcing this amend-
ment, it would obviously be necessary to look for the courts to make

SO-449-72pt. 3-30
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a finding of race of the child and that he has been assigned to a school
on basis of that race.

Mr. POLK. And in undoing the wrong also would the court have to
look to race and not be color blind ?

Mr. COMIC. In undoing the wrong they merely prohibit that par-
ticular assignment or that series of assignments.

Mr. POLK. By unassigning whom ?
Mr. COBALT. By requiring the court, administrative authorities to do

so or by entering the order itself which is based on some other factor.
Mr.. POLK. It seems to me that you are saying that in remedying

wrongs under House Joint Resolution 620 the cowl, could take race into
account but in remedying wrongs under the 14th amendment the
court could not take race into account.

Mr. CORAL'. I don't feel that it is taking race into account when you
enforce House Joint Resolution 620 by determining that somebody
has been discriminated against in violation of it on the basis of his
race. I would have to say I don't think that to enforce this on that basis
is any more taking race into account than it was in the Brown case,
which merely held that you cannot have a school system based upon
two school systems in effect based upon race.

Mr. Pont,.. Then you feel that House Joint Resolution 620 is simply a
restatement of the Brown case?

Mr. COBAU. I feel it is an amplification of what the Brown case
should have decided and what a lot of us thought it did decide.

Mr. Pout. Do you feel that the Swann case is a contradiction of the
Brown case ?

Mr. COBAIT. I feel the Swann case is headed off on a tangent and
should not go on that tangent in that particular respect. The Swann
cast, held a lot of other things.

Mr. Por,K. Would the Swann decision be overruled by this consti-
tutional amendment? .

Mr. COMM I can't answer that in its entirety.
Mr. POLE. Thank you.
Chairman CELLER. Thank you very much. We appreciate your

coming this morning. We will insert your prepared statement in the
record at this point.

Mr. COBALT. Thank you.
(The statement referred to follows:)

STATF:MENT TO CoMMITTE': ON THE JUDICIARY, UNITED STATES HOUSE or REPRE-
SENTATIVES. BY Gnossy POINTE STUDY AND ACTION COMMITTEE FOR EDUCATION,
GROSSE POINTE, MICHIGAN

Almost since this country AIN settled by Europeans, the goal of bringing
persons of differing ethnic or religions backgrounds into full political and eco-1 tunic participation has been a cherished one, admittedly honored in manyinstances only by lip service but very often commanding the respect and effortsof a broad spectrum of political and social leaders and groups. We share thisgoal. and suggest that rules requiring racial balance, whether in the schools or
elsewhere, whether ordered by courts or by other authorities, will seriously under-mine this goal. We support II.J.R. 620.

Many of us thought and hoped, in the aftermath of Brown vs. Board ofEducation of Topeka, that this country was heading for a universal principle
whereby the law is color-blind and will not accept racial characteristics (or
religious or ethnic background) in lieu of substantive differences, as proper basesfor legislative classification. The dismantling of dual school systems was a
necessary and proper corollary of this principle, and we applaud successes
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achieved in this area. However. v,e now hear the cry that we nut only may
but nite-t look to race in determining the composition of students and facultyin public schools. We submit that this is a step backward. a drastic step and
that genuine social integration has opposed to integration mandated by courts
or legislatures) will never 1r0 achieved so long as our law is so construed and
so applied. 11.3.R. 620 is a necessary corrective to the movement of certain courtsin this direction.

Apart from the invidious long term effect of allowing our social rules to befixed on the basis of race, it is far from clear that mandatory racial balance inschools will have any beneficial effect. Analyses of the Coleman report have
demonstrated (on the basis of data presently available) that edneationa/ benefitsto disadvantaged children from association with children of more fortunate
backgrounds are negligible. The other factors involved, which we may refer to assolal benefits as opposed to those which may be measured by customary edu-
cational techniques. are harder to define or to balance. It has been argued that
children will be more tolerant if exposed to other races at early age; it is justa : NMible to conclude that this is one of the great myths of our society, that
coic-tant exposure to those of other backgrounds is just as likely to generate
conflict and permanent antagonism as to alleviate them. It has been argued that
neighborhood schools without racial balance must ballet some psychological
damage: it is just as reasonable to deduce that education with others of similar
cultural background is psychologically healthy for children by reinforcing tieswith family and corm:amity. and that disruption of such ties will create many
more problems than it could reasonably be expected to resolve.

We accordingly support 11.3.R. 620 as applying one of the noblest principles
of the American ideal to one major area of activity, and also as blocking all
imprudent and futile attempt by some courts to achieve certain ill-defined socialgoals at a very real :Ind very substantial personal cost to the millions of
children involved.

Recognizing that our schools are beset by many problems. we have the following
suggestions:

First. all communities within the nation must "nine to realize the enormous
complexity of the problem. They must also acknowledge: (1) The educational
millennium is not here. and is not imminent. for any of our children. whether dis-advantaged or not : (2) It is most unlikely that this millennium will come onemoment earlier because children of different backgrounds or races are pottog.ther on a proportionate basis. Indeed. progress is arguably more apt to comethrough better differentiation of children on the basis of educational level and
potential (but never race) so that the level of instruction is more accurately
geared to the needs of each child.

Second, while the correlation of school resources with academic achievement
is far from clear, we nonetheless support efforts by federal and state authorities
to encourage and stimulate at least a rough parity of educational expenditures
per child. Our motives are twofold: (I) Many schools are not only poor. but
actually unable to operate on a full schedule: (2) Major disparities of expendi-ture. when seen in relation to superior academic achievement, are regarded bythose who don't participate in either as cause and effect. Probabl;- more often
than not, both are the product of the social and family background of thestudents. but the feeling that the relationship exists, however mistaken, has
undesirable effects on society, albeit nuore on parents than on children, and we
feel it important that society avoid not only the fact, but the appearance. of un-equal educational opportunity.

Finally. we urge the state legislatures and the Congress to direct their atten-tions and energies on a continuing basis to methods through which equal edu-cational opportunity at the public school level can become a reality ratherthan an ideal. If later studies show (contrary to present indications) that dis-
advantaged students will learn better in association with those not disadvantaged.this could and should be considered as a social Polley: the proposed amendmentwould not bar pupil assignment for such purposes unless based on the dis-
credited and invidious classification of race.

In summary, we support proposed H.J.R. 620 as an application of the finest
American political tradition to a subject of particular concern in which thistradition is threatened with a tragic erosion. We further support continuingefforts by the Congress and by state legislators to find effective methods to pro-vide actual equality of educational opportunity.

JOHN R. COBAU.
Chairman, Resolutions Committee.
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Chairman CErlalt. The .ommittee will now recess subject to the callof the Chair.
(Wherenpm, at 12 o'clock noon the committee was recessed subject.

to the call of the Chair.)
(Subsequently. the following statements were received :)

STATEMENT OF HON. JACK KEMP. A REPRESENTATIVE IN CONSIMSS FROM THE
STATE OF NEW YORK

Mr. Chairman and Menders of the Subcommittee: There have been few is-sues in our history that have been of deeper concern to our citizens than court
and Imre:tut:rat-ordered lowing to alter the racial mixture of public schools.

At the outset, I would like to say that I am not here just as a spokesman for
the peiple of my district but as a legislator who is deeply concerned about forcedbusing imposed not for the sake of quality education but to achieve a hypotheti-cal rectal quota in Must's. I AM concerned by what I have seen it do to Pontiac,
Michigan and Richmond, Virginia. and by what I fear such orders could do tomy d:strict, my State and our Nation.

1 3,0 cnacented about the present and future quality of public education andthe adverse effect of forced bte:ing on educational excellence. I am coueerned:hout the threat that fumed busing poses to a parent's right to send his child
to the ne:gltikorhood school. I ant also concerned about the possible Constitn-t b t erisk that these orders may Ilan. engendered.

The type of busing about which I am speaking today is the busing of chil-dr' by force. pursuant to judicial or bureaucratic order, for the purpose ofachieving a racial balance.
I have heard it said. primarily in an effort to mitigate the gravity of thebosing ism'. that busing is a historic institution in America. having been motover the years to transport millions of children to school and back again. Butthere is a grave difference between this type of busing and the kind of whichI .cpcak today, The difference can be put in one wordcompulsion.

LOCAL CONTROL

emirt ordered busing plans transfer students, not as a matter of convenience,but to achieve some arbitrarily established formula of racial mix. One tragicresult is that the courts and government officials have replaced the parent indetermining what school his child shall attend and how.
We have heard a great deal of discussion of "parental control' and "com-munity control." There were reasons for them long before thiq busing isme

exploded. However, this new line of recent cases on busing makes the schooleven more distant from the parents who send their ehildren to it.ID effect. these cases have given great control to the central school bureanc-
rade:4. Clearly, they have reduced the influence of people over their own environ-ment, and their own fate.

This is part:cularly disturbing. especially in view of the fact that people,already reduced to severe frustration by their inability to affect a eomplex so-eiety and government that often moves in ways that are ineomprehensilde and
undesirable to them. must now see one of their last areas of local influence
taken front then, to achieve the single goal of racial balance.

I firmly believe that all people. black and white, have the right to control asmelt of their lives as is possib!e in a complex society, and the schools are amajor function of goyernment which would not suffer and might even benefitfrom a great measure of local control.

CONSOLIDATION AND POLITICAL BOUNDARIES

Some courts have recently stated that scowl districts are no more than linesdrawn for "political convenience." That might be, hunt they also signify muchmore. School districts across this Nation represent one kind of organization thata democratic society has chosen for its schools. In this context, decisions thatignore or consolidate them are threats to our power to organize our society indemocratic! fashion,
CONSTITUTIONAL ASPECTS

As a straight legal issue. there Is considerable room for doubt as to whetherthe Constitution actually mandates a system whereby every school shal have ablack minority and no school shall have a black majority. Nevertheless, present
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day jedges, with whom the doctrine of judicial restraint is not popular, seemable to find constitutional warrant for whatever policies they feel are best forsociety. This has become a particular source of rancor in many communities
since the decision to bus was not made by them or their elected representatives.
but was forced on them by judicial and bureaucratic fiat.

One understands that the people do not vote on what the Constitution means.
Our judges decide. But it is clearly one thing for the Constitution to say that it
must allow black ehildren into the public schools in their neighborhoods. But.it's quite another for it to say, at the hands of its interpreters, that some chil-dren way not be allowed to attend the public school nearest their home dueto their race or color. When on, begins with the first proposition and ends with
the second, one truly wonders if the Constitution is being interpreted correctly.In fact. an analysis of what the loner courts have been doing in the areaof busing since the latest Supreme Court decision in the area (the Swoon
decision) reveals a significant aspect of the problem. Lower court judges havebeen going far beyond anything the Supreme Court has mandated; indeed, they
have been ordering precisely the things that the Nwann decision.; told them the
Constitution did not require. The lower court judges have not been waiting forthe legislature or even the Supreme Court itself; they have simply been writing
their own social opinions into the Constitution.

I realize that there have been instances in the past where a black child was
bused past his neighborhood school to attend a black school or a white childbused past his neighborhood school to attend a white school. That was morallywrong.

But it is by no means clear that today it is morally right to bus a black orwhite child past his neighborhood school so that he will become part of anartificial racial balance in a school miles away. This is why there is no deepmoral passion in favor of busing for racial balance. whether on the SupremeCourt, in Congress. from the President, or from the black community.
It is important to recall that in 19.14. the Supreme Court in the Brown easeclearly held that the states shall not designate where a child shall attend publicschool on ti)( 11:1SIS of his color or nee. To do so, said the Court. violated the

11th Amendment which guarantees everyone "equal protectim of the laws." In
essenee. the high etairt stated that government must be color-blind in its dealingwith its citizens. It may not grant favors nor impose penalties on the basis ofrace or color without violating the equal protection clause of the Constitution.Mr. Chairman, I am certain that the vast majority of Americans accept and
revere this color-blind principle of government, for this principle has beenIncorporated in many other areas of our law, such as in laws used to outlaw dis-
crimination in housing and employment.

However, since it is obvious that in the area of school assignment some of ourcourts have ignored the color-blind mandate of Brown, I firmly believe thatthis principle should be written into our highest law by a Constitutionalamendment.
I realize that many judges think they are in accord with Brown by ordering

. compulsory busing. but something very disturbing and alien to our system ofgovernment has happened when the import of the argument changes from aneffort to expand freedomno Negro child shall be excluded from public school
because of his raceto a distant effort to rt.-strict It

QUALITY EDUCATION

It used to be thought that the academic performance of black children wouldimprove in schools integrated through transportation, but there is no evidenceto confirm this idea. What the evidence actually suggests is that integration haslittle or no effect on academic performance.
Hence, if the elaborate reorganization of the schools that the lower courtjudges are ordering all over the country is being undertaken so that the pre-

sumed achievement-raising effect of solo-economic integration can occur, we arelikely to he cruelly disappointed. There is little if any encouragement to he derivedfrom studies, published and unpublished, of voluntary busing programs eventhough such busing takes place under the most favorable circumstances (withmotivated volunteers, from motivated families, and with schools acting freelyand enthusiastically.)
Against this background, one can understand the furor generated by a remarksuch as the one made recently by Judge Merhige in the so-called Richmond de-

cision that "desegregation may not be subordinate. A remark such as this is fairly
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typical of the attitude of our lower court judges. They have arbitrarily concluded
that nothing should stand in the way of ending desegregationneither cost, nor
educational benefit, nor housing patterns, nor neighborhood schools, nor conven-
ience. nor the parents' nor children's desires. Indeed, nothing at all should prevent
them from placing children of varying colors in special mathematical arrange-
ments and distributing them neatly throughout the cities and suburbs.

Herein lies my main objection to compulsory busing. As one of the newspapers
in my district, the Courier Express, articulately stated : "The pursuit of excellence
in education seems to be suddenly frozen in favor of the pursuit of an overly-
idealistic 'body-count' formula of exact racial balance."

Professor Charles V. Hamilton, a Negro scholar, has written in the Harvard
Educational Review that segregationists must be fought at every turn. Then headded : "But in our determination to defeat them, let us not devise plans that are
dysfunctional in other serious ways."

His comment goes to the heart of the great dilemma surrounding busing andquality education. Let's not continue in the mistakes of-past policy that hasdemanded so much of our schools. They have been expected not only to educate,but also to accomplish a huge social transformation that the adult community has
been unable to achieve for itself.

To bring about the goal of an integrated society is going to take timeit cannot
be done overnight. And any attempt to place the major responsibility for socialreform on one institutionthe schoolis doomed to failure. We must re-establishthe primary of educational objectives that underlie the original Brown decisionand stop transporting children without any regard to any set of rational ednca
Nona] values.

One of these rational values is the question of money and priorities. Many ofthe school systems in the country are either chronically broke or faring very
austere budgets. In this context, I find it outrageous to he spending huge sums on
busing. There is much evidence to show that busing decreases the quality of
education because it siphons off funds that might better be spent for reading
specialists. remedial reading courses and extra-enrichment courses for theyoungsters.

I think that all parties concerned will benefit the most if we again make
the test of our schools solely what they are supposed to doeducate our children.
For. if our schools fail to educate, what they might achieve in integrating the
races will indeed be a hollow victory.

IMPROVING EDUCATIONAL QUALITY

Be/Ore discussing constructive ways to improve the quality of education for
all, i must state :11 the outset that I firmly disagree that race has much to do
with educational performance. It has been nptly demonstrated that black and
other minority youngsters who come from middle-doss homes perform neademi-
enlly on a par with white children from the same background. White children of
impoverished Appalachian families tend to perform poorly.

All this points up the fact that we are facing a complex social problem. not
rneinl problem. I think we have done much to Polarize the races by referring to
the problem of improving the quality of education for all children as a racial
issue. It elenrly is not.

In a report prepared by the National Committee for the Furthernnee of Jewish
Education, Bveeutive Vice President Jacob Hecht expinined thnt the busing
concept stemmed from research studies conducted a decade ago which indicated
that Negro children attending sehnols in white neighborhoods did better Mu-
eationnlly than Negro children who went to school in Week neighborhoodq. and
he went on to report : "It is now thought that the Negro children in the original
studies improved ednentionnlly because of other factors. and not the IMNing.
We are beginning to realize thnt these Negro children were not representative of
all Negro children, but were from middle-class Negro fnmilies who were nggres-
sively trying to upgrade their Atntus. It is not surprising that in those American
cities where busing programs have been carried out. Negro children have not
done better. and thnt indications are. thnt hosing rather than improving their
educational levels, mny have hod adverse effects."

Providing quality education for all is not nn easy tnsk ; certainly :
denouncing enmpulsnry busing will not bring it shout. However, brined.
the surfnee the serious shortcomings of forced busing as a means to imp.
academic performance makes one thing clear. We mnst downgrade our
on the transportation of students between schools or school systems to achieve
equnl educational opportunity. Transportation can never do the whole job.



It is difficult to see how the solut'on can come from busing children from goo.Ischools to areas with interior schools and vise versa. While this may raise theeducational opportunities for some, it downgrades them for others. Since itpenalizes some students and favors others. it guarantees neither equality norquality-education.
I think that a large part of the answer is spending more of our resources forchildren of all races who have been caught in the cycle of poverty, cultural blightand instability. In accordance with this reasoning. I cosponsored the SpecialEducation Revenue Sharing Bill and the Occupational Education Act. and Ivoted for the Education Appropriation bill for PY-73 which made available thelargest amount of federal funding in the history of our schools.I cite these examples not as the final answer to the question of what we cando to solve the educational problems of disadvantaged children, but as an -in-dication of my thinking. I think that the federal government has a crucial roleto play in helping finance education, because It can focus attention on the reallycritical problems. One of my concerns is that we should be doing a much moreeffeetive.job of research and development in education and in translating resultsinto practice. Of course, we need to provide them with programs that will pro-duce educational results. I thins that the expenditure of less than one percentof our educational dollar on research and development isa tragic error.Also, I believe we must explore alternatives to our present system of relyingso heavily on the property tax for educational revenues. Although full statefunding has been the recommendation of several recent reports on school fi-nancing, I feel there is no adequate justification for abandoning the long-established state-local partnership in school finance and believe the influence ofcommunities and parents in the governing of school affairs should be strengthened.One proposal which I am investigating would keep control of our schools atthe local level and relieve the overburdened taxpayer without entirely disruptingor destroying our present methods of raising and distributing school mottles.HI tackling these problems, we may have to spend more rather than less salinetax moneybut I .think we first should have some reasonable assurance that weare spending it for things that will work. Virtually the entire welfare system.and too much of the educational system. is vivid vidence of the folly of simplyspending vast sums for programs which do nut in fact improve the quality oflife for the individuals who most need help.

I wish to commend the President for his approach which seeks federal fondsto upgrade the school systems in deprived areas. I think this concept deservesapproval by the Congress, although I think the job will require more money thanthe President has requested.
However. with regard to his proposal for a moratorium on new busing, myanalysis with legal experts reveals that it is not an all-inclusive remedy. Al-though such a freeze would clearly prevent new busing ordered by either courtsor HEW, it would not stop bureaucrat-ordered busing. Let me cite a currentexample that threatens my own district.
New York State Education Commissioner, E. B. Nyquist, has issued an orderto Buffalo school authorities to submit a plan for racially balanced schools dueApril 1. Any such plan will entail massive and costly busing. for which. by

Nyquist's own admission. the state lacks funds. The dilemma that people in mydistrict, the City of Buffalo. and Erie Counts face is that the President's pro-posed freeze would not effect Commissioner Nyquist's bureaucratic order.Mr. Nyquist's order betrays au arrogant and dictatorial abuse of authoritybecause this non-elected official not only is defying the wishes of the vastmajority of parents but his ultimatum is. I believe, in conflict with the 1964Civil Rights Act which states "desegregation snail not mean the assignment ofstudents to public schools in order to overcome racial imbalance."The same Act also states "nothing herein shall empower any official or courtof the United States to issue any order seeking to achieve a racial balance in anyschool by requiring the transportation of pupils or students from one schoolto another or one school district to another in order to achieve sneh racialbalance."
From my point of view. Mr. Nyquist has arbitrarily taken it upon himself todisregard the historic 1964 Act by ordering the Buffalo School System to mapa plan to artificially balance our community's schools.Ills bureaucratic flat is even more prestunptuous when we consider his paststatement. "In no way." he testified, "should the schools be restricted by federalaction, either by constraints on student assignmei t or on transportation." And hewas gusted in the Buffalo Courier-Express as saying that neither the federal
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law nor Constitution ''should restrict local and state decisions regarding trans-
portation for education."

As a direct result of the commissioner's order. the people in my district, in
the City of Buffalo and Erie County, New York. are confronted with an acute
problem that the President's proposed freeze will not solve. This Is unacceptable.

I think that any solution that Congress gives serious consideration to must be
comprehensive in its effect so that it will stop busing whether imposed by courts.
government agencies or bureaucrats. This is why I still maintain that a Con-
stitutional amendment is the only remedy that can effectively meet these ends,
and thus I urge favorable consideration for the amendment that I have proposed.

STATEMENT OF Hos. MILLS E. GODWIN, IR., FORMER GOVERNOR OF VIRGINIA, ON HIS
BEHALF PERSONALLY AND ox BEHALF OF THE U.S. CITIZENS FOR NEIGHBORHOOD
SCHOOLS, CHESTERFIELD COUNTY, VIRGINIA

I am Mills E. Godwin. Jr. of Suffolk, Virginia, an attorney and businessman
and a member of the House of Delegates and the State Senate of Virginia from
1945 to 1961. Lt. Governor of Virginia from 1961 to 196.5. and Governor of Vir-
ginia from 1966 to 1970. and this statement is Bled on my behalf personally and
on behalf of tie U.S. Citizens for Neighborhood Schools, Chesterfield County.
Virginia.

This Committee and the Congress have the opportunity and perhaps the re-
sponsibility to take action to prohibit forced busing of public school children by
either legislative action or by initiating an appropriate amendment to the Con-
stitution of the United States.

In my own mind. I have about reached the conclusion there is little likelihood
that Congress can pass any law which the Federal Courts will sustain that
prohibits forced busing to achieve an artificial racial balance; thus, I support an
appropriate amendment to our Federal Constitution for that purpose.

Every poll and referendum tell us that the American people are overwhelm-
ingly opposed to forced busing of public school children, and these citizens are
looking to Congress to show that they are responsive to the will of the people
and that in a great representative d mocracy, the voice of reason from the
majority of our people must be beard. In the final analysis. popular sovereignty
still rules in this country, and surely the people of this Nation are not devoid
of the ability to have their majority view on this matter written into the basic
law 14 our land.

An amendment to our Constitution stating that "no public school student
because of his race. creed, or color. be assigned to or required to attend a par-
ticular school" scents so simple and elementary in Its fundamental fairness and
justice ;hat one finds it difficult to oppose unless the view is adopted that a public
school student shall be assigned to a particular school because of his race, creed,
or color.

Our purpose should be to assign pupils to schools where quality education can
be obtained and race. and the mathematical precision of race, should be irrelevant
to that assignment. How wrong it is from every viewpoint to say to a student that
you must be bused to a particular school in order to achieve a racial balance.
Such action is contrary to the goal of effective education and detrimental to the
best interests of every student concerned. If it is unjust and unconstitutional
to bus students to promote segregation, it should he equally unjust and uncon-
stitutional to bus students to achieve a precise degree of racial integration.

The neighborhood public school convent is valid and sound where that school
is adequately equipped and maintains the proper facilities with qualified teachers
and has a reasonable level of financial support. In such a school, regardless of
race. each student has the chance to learn as much as quickly as he can. I fail to
see where discrimination is involved under such circumstances, and it weakd ap-
pear that quality education would follow. However, quality education .:11' not
occur where discrimination is allowed and children of one race are pr"vented
from the same educational opportunities as those given to children of another
raw. and tile Courts have been right in not condoning such practices.

On the other band, it is disturbing and indeed tragic when the Courts deride
that n policy must be followed which sets up an arbitrary racial balance in pupil
assignment and forced busing is required to implement it. This is predicated on
the fatuity premise that unless such racial balances are reached, educational qual-
ity will be impaired or impossible regardless of other considerations. This policy
involves programs of massive busing to achieve the arbitrary mein! balances. The
Courts then are in effect preserving a imstem that says a black child must be with

'Yk
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a white child and vice versa in order to learn, or that a white teacher is auto-
matically more effective than a black teacher and vice versa. This is naked racism
which is being fostered by some of the Courts today. In order to implement this
program. public school children are being involuntarily bused from their neigh-
borhood schools to distant neighborhoods entirely unfamiliar to them. This is
wrong in principle and in practice.

I urge you to report a resolution providing for an amendment to our Federal
Constitution whereby no 'while school student. because of race. creed. or color,
shall be assigmed to or required to attend a particular occhool. If adopted, this
would establish a Constitutional foundation for effective and valid legislative
enactments to deal with this perplexing problem now threatening the quality
of our educational opportunity throughout our public schools in every part of
our country,

The final arbiter of this problem should be the people of the United States.
Those who support and those who oppose the amendment should let the people
speak and render their judgment through their elected represoltatives.

THE ETHICAL. CVLTERE SCHOOLS.
New York, N.Y., May 31.1072.

To: Hon. EstAxvim CELLE'S.
Chgirman, Committee on the Judiciary.
Washington, D.C.

This testimony is rendered on behalf of the American Ethical Union, Ameri-
can Humanist Association, and the Unitarian Universalist Association.

My name is Nathan Brown and I have been Director of the Ethical Culture
Schools in New York City since July 1. 1971. In September. 1970. I retired from
the position of Acting Superintendent and Executive Deputy Superintendent of
Schools for the City of New York.

As an Assistant Superintendent of Schools from 1960 to 1966 and Executive
Deputy from 1966 to 1969. I had ninny opportunities to arrange for, (observe and
study the effects of. transporting children from one urea of the City to another.

The Board of Education of the City of New York has for some 11 year: fol-
lowed a policy of transporting children from overutilize41 schools to under-
utilized schools. In doing so. the integration factor was a major considentt .
For example: When I was the District Superintendent in the Bronx, adminis-
tering the schools in an area which was more than .50% Black and Puerto
Rican. we were confronted with severely overerowded conditionsin some
cases $ and 9 year old children attending school for only half a day. About two
to three miles away we had underutilized schools in an all-white neighborhood.
We arranged for the transportaiton of children at all gr. le levels but kept in
mind the need to provide a truly integrated settingno more than 215. Black
(or Puerto Rican children in any one of the receiving schools. In advance of the
movement. we met with parents of both sending and receiving neighborhoods.
Ah a result there was understanding and receptivity on the part of both groups.
From time to time I visited the sel Is receiving these youngsterssome 10
different elementary schools in the Bronx. I saw as many as 10 buses arrive
within a 15 minute period. I then visited the classes (approximately 15 minutes
after arrival) and was pleased to see how quickly children just merged together
working as a group. When I compared the atmosphere in these schools with
those in Illy own area of 90%4- Black and Puerto Rican pupil population, I
noted the following:,

1. In the receiving schools the teachers were on the whole more experienced.
because teachers tend to go to. and remain in. schools which have children with
fewer socio-economic difficulties. Also, teachers tend to go to, and stay in. neigh-
borhoods which are in higher income areas.

2. Teachers generally accepted the new incoming youngsters because they
were not overwhelmed with a great number from problem familiessuch as is
the ease in so-called "ghetto" schools.

3. The atmosphere was conducive to learningpupils( concentrated. no over-
crowding. little movement and disturbance so characteristic of the ghetto schools
because of neighborhoods vagrants.

4. Teachers confirmed the fact that the white middle class pupils were not
learning lessa finding similar to that of the Hartford. Connecticut and Denver,
Colorado projects involving a similar movement of children.
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The above situation is duplicated in many areas of New York City, most ofwhich I visited as Executive Deputy and Acting Superintendent of Schools from1966 to 1970; District 10 in the West Bronx, Districts 23, 24, 25, 27, 28 and 29in Queens, District 22 in Brooklyn.
I agree fully with the Coleman Report in which it was clearly demonstrated(and a recent Harvard review of this study confirmed the major findings) thatdeprived pupils benefit more train association with children from middle classhomes with educational motivation. than they do from either better facilities ormore highly paid teachers.
While I believe that compensatory education is necessary because we cannotachieve the kind of integration I described above in every situation f 25c/r poorand/or rinolity ), to date it has not produced the kind of results obtained in ourintegrated situations.
We need massive educational supportparent child centers, nursery classes.tutoring, education Indoctrination of parents, basic socio-economic changesforpoverty children if they are to benefit from schooling. However, providing anintegrated setting can achieve results, Including motivation of i werty parents,which are more significant, more permanent and more naturally come by thancompensatory education.
It should be noted that in New York City. the travelling is done by Black andPuerto Rican children and then mostly on a voluntary basis. Yet thousands ofsuch families hale lolunteered filling generally every seat available to them.It should also be noted that the public schools will be strengthened to theextent that parents are interested in them. &fell interest will come from parentswho have the leisure and educational background. In the integrated school,Black parents quickly learn the techniques of such interest and participation bothof which are vital to the program.
In my present position I administer schools which draw their populations fromthe highest socio-economic groups in the City. Many of the children travel from% to 1% hours daily. Here, too. we have probably the largest group of childrenfrom poverty areasmostly Black and Puerto Ricanof any similar independentprivate school. Many of these children come from ghetto public schools. It is clearthat in this integrated atmosphere they are making normal, and in some cases.above average progress.
Until we can have truly integrated housing in both urban and suburban com-munities, it is essential that we continue to transport children to those schoolswhich can provide an environment most conducive to their educational progress.There should be no legislation which would in any way interfere with thiseducational goal.

WASHINGTON RESEARCH PRo.TEcT,
Washington, D.C., May 25, 1972.Hon. EMANUEL CELLER,

Clicirman, Committee on the Judiciary,
U.S. House of Representatives, Washington, D.C.,DEAR MR. CHAIRMAN: Because of changes in the schedule of SubcommitteeNo. 5 during its current hearings, I was unable to testify as planned on May 18.I would, however, appreciate it if the testimony I had planned to present,together with the backup materials, could be filed for the hearing record.My statement and accompanying memoranda opposing the proposed StudentTransportation Moratorium Act (H.R. 13016) and H.J. Res. 620, are enclosed.Sincerely.

MARIAN WRIGHT EDELMAN.
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STATEMENT OF MARIAN WRIGHT EDELMAN, DIRECTOR, HARVARD CENTER FOR LAW
AND EDUCATION AND PARTNER, WASHINGTON RESEARCH PROJEC

Mr. Chairman. my name is Marian Wright Edelman; I am the Director of the
Harvard University Center for Law 811(1 Education and a partner in the Wash-ington Research Project. I appreciate your invitation to testify on the proposed
Student Transportation Moratorium Act, 11.11.13916, and H.J. Res. 620, a peo-posed Constituitonal Amendment.

The Nixon moratorium proposal and Res. 620 are essentially segregatoryin purpose and effect. Their serious ct$nsideration represent a psychologicalblow to the forces of decency and law in this country. They must be rejectedby this Congress emphatically and unequivocally.
The President attempts in H.R.13916 to temporarily suspend rights underthe Equal Protection clause of the Constitution in order to permanently dilutethose rights by enactment of a misnamed Equal Education Opportunities Artthat provides no new real authority and no new money to improve the qualityof education.
Adding to President Nixon's challenge to equal justice is the petition to dis-charge the Committee on the Judiciary from further consideration of a pro-posed constitutional amendmentadvertised as an "anti-busing" amendment.Mr. Chairman, we find it difficult to believe that in the year 1972 the Congresswould go to such lengths to deny established rights of children and remediesto correct illegal, discriminatory acts.
The proposed Student Transportation Moratorium Act is more than a busingbill, It would put a freeze on desegregation ordered by the courts to equalize

educational opportunities. The moratorium, a blatantly unconstitutional pro-posal. would give the Congress time to ena?t the President's sewn(' request, theEqual Educational Opportunities Act, an equally unconstitutional proposal.These two hills represent a retreat from responsibility and a failure of moraland political leadership, They would, if enacted, further compromise rights ofchildren already too long denied. They would also consign untold numbersof children to separate and unequal educations with the tragic national conse-quenees in social and educational terms that such separation inevitably wouldmean.
Administration proponents claim their proposals are simply an attempt torefocus attention on education instead of busing and that they are in realityfor integration and compensatory education. If so, why have they not used thetools already available to maximize desegregation and increase spending fordisadvantaged minority children? When an Administration's record is spottedwith vetoes of education appropriations bills and when it has failed to enforce,or half-heartedly enforced, civil rights laws, its claims of great concern forthe educational opportunities.of minorities and disadvantaged children ringhollow. We are constrained to look elsewhere for the real reasons behind theirproposals.
The American people are not opposed to busing. Its long established history,its widespread use and the polls all attest to this fact. WI. t Americans areopposed to is busing white children to previously black schools or busing "toomary" black children to previously white schools.
A recent Harris poll asked: "Are you satisfied or dissatisfied with busing yourchildren to school?" S3% said yes, 15% said no, 2% said not sure.
Rot when asked : "Would you 'favor or oppose busing school children to achieve

racial balance?" 20% said yes, 73% said no and 7% said not sure.Now if the factor provoking the shift is not race, what is it? This opposition todesegregation has increased over the past year.
Last year, 1971, a sampling of a cross-section of American households foundthat 47% favored busing to integrate schools compared with 41% opposed. Now.Pt 1972, that positive percentage is down to 23% with 60% against. Such rapid,

dramatic decline of 22% can only have come from lack of national fender:411p
compounded by irresponsible and determined efforts to undermine past progresstoward providing an equal opporttn to quality education.

That the issue involved is segregation is'reinforced by the lack of any factualcase produeed by the Nixon Administration showing a real need for the Congress



1752

to take such drastic steps as are proposed. The Administration bears a heavyburden to show that its proposals serve a legitimate endnot segregationandI submit that they can not.
Question. Have they prored that busing is harmful either physically, psycholo-gically, emotionally or educationally?
Answer. No. The available evidence in fact shows that busing per se is noneof these things. In fact, the opposite seems to be tree. Its widespread use at-tests to this.
Question. Have they proved that courts are ordering massive/excessive bus-ing in desegregation cases?
Answer. No. No substantial national Increase in busing as a result of desegre-gation has been shown. Busing that has been ordered to achieve desegregationhas been well within limits of state guidelines and practice.Question. As any substantial increase in the amount of busing needed toachieve desegregation?
Answer. No. An HEW-commissioned study concludes that complete desegre-gation on a national basis can be achieved with ''minimal" to "moderate" in-creases in transportation.
Question., Has it been shown that even if a few courts, unmanned, may hareordered "excessive" (undefined) busing, that such orders cannot be correctedby a simple appeal to a higher court?
Answer. No. The fact is that the U.S. Supreme Court has made clear that "theaffirmative duty to em7lor husing as a desegregation device ceases when thetime or distance involved jeopardizes the health or education of young children."(Swann at 1283)
Question. President Nixon indicated that some courts have gone too far inordering racial balance. Have courts been ordering racial balance in school de-segregation eases?
Answer. No. Courts have issued busing orders only after a finding of legallyimposed or sanctioned segregation. The U.S. Supreme Court has said :"If we were to read the holding of the District Courts to require as a matter ofsubstantive constitutional right, any particular degree of racial balance or mix-ing. that approach would be disapproved and we would be obliged to reverse."(Swann at 1280.)
There is no need for the Nixon proposals. They seek illegitimate endsi.e.,segregation, and they do so by illegitimatei.e., unconstitutional means. TheWashington Research Project has prepared three legal memoranda dealing withthe various constitutional issues raised by the Nixon hills. With your permis-sion. I request that they be inserted in the hearing record.,
Mr. Chairman, I would in addition. like to clarify the record on several pointsmade by Acting Attorney General Kleindienst in his testimony. First, he toldthis Subeommittee that both of these bills would be constitutional even if theydid rut into the powers of Federal courts to enforce constitutional rights, sinceblack people could still bring school suits in State courts. fie said. and I quote:"Roth Acts apply only to courts. departments, or agencies of the United States,thus leaving the state courts and state agencies completely free to deal with anyviolations of the right to education in a desegregated school system."Mr. Kleindienst said that this was "one of the most significant features of thePresident's program." and went on to say
"The bills do affect the priority of remedies, but if any aggrieved party feelsthat he eannot get satisfactory relief in the federal courts he can pursue tLe mat-ter in the state courts. The availability of these forums clearly precludes anyargument that Congress has recognized the right but cut off the remedy."Mr. Chairman, there has been a general removal statute for Federal-questioneases since 1875. Any school hoard could have a State court desegregation suitautomatically transferred to a FOeral court where these bills would then barYet Mr. Kleindienst did not sop fit to inform this Subcommittee that thereal effect of this legislation is to pre .evt any courtFederal or Statefrom en-forcing a constitutional right through the only means that may be available.Second. the Administration insists that it is necessary to suspend the powerof Federal courts to order changes in student transportation, or even newschool assignments for children already taking the bus, so that Congress canhave time to consider establishing a schedule of tmedies. Urder this "logic," wehave a right to suggest that the war in Viet Nam be suspended while Congressdebates the War Powers 13111.

Thr, Federal court doesn't have nny diaerettnn to reject the transfer: ander 2R V.5 C'.1 1441 thi the transfer is automatic as soon as the school board :Bea the necessary papers.



Third, Mr. Kleindienst has represented to this Subcommittee that suspension
of Fourteenth Amendment rig. ',in be achieved by the Congressional power
under Article III of the Constitution to "ordain anti establish" inferior Federal
courts and to make "Exceptions" and "Regulations" to the appellate jurisdiction
of the Sup rune Court.

Our memoranda discuss the cases cited by Mr. Kleindienst, discuss those Mr.
Kleindienst fails to mention, and conclude as does Prof. Bernard Schwartz, in
the first volume of his "Commentary on the Constitution" that:

"To push the Congressional power to withhold jurisdiction to the extreme of
permitting constitutional rights to be made completely unenforceable would be
to read the basic document as authorizing its own destruction."'

Mr. Chairman, we submit that Mr. Kleindienst's testimony greatly oversimpli-
fieE and distorts the Supreme Court's pronouncements upon the scope of this
Congressional power. The memoranda which we have submitted for the record
discuss the actual holdings of the cases he cited, and of those he ignored in his
testimony, For example, Mr. Kleindienst discussed the Supreme Court's decision
in Glidden Co. v. Zdanok, 370 U.S. 520 (19621 and quoted Justice Harlan at
length, Yet nowhere did he allude to Justice Harlan's comment on the powerof Congress make exceptions to the Court's appellate jurisdiction, at p. 568:
"The authority is not, of course, unlimited."

Mr. Chairman, the Acting Attorney General's prepared testimony appeared
to assert unlimited Congressional power to cut back the jurisdiction of the
Federal courts. His greatest problem was the incredible breadth of the pro-position he stated. For once he admitted that there were any constitutional
limits to this power, he could not escape the conclusion that Congress is barred
from exercising the power whenever the result is to prevent enforcement ofconstitutional rights.

What are the consequences of asserting such an unlimited power? It seems
to me the person making this assertion logically must conclude that Congress
eoild. lawfully under the Constitution:

Provide that the Federal courts could not hear a suit brought by a blackperson
Provide that Federal courts could not grant any relief that anyi ly might

seek against the governmental defendants : and
Provide that only Democrats or only Republicans could bring suits in Federal

courts. or that no Socialists or Communists could.
If the Congress and this Subcommittee are not prepared to accept such sweep-

ing assertions of arbitrary Congressional power, we must admit then that there
are limits, and that encroachments on the enforcement 4 constitutional rights
step beyond those limits. Even Mr. Kleindienst was moved by questioning to admit
that there are limits on the power of Congress. n asked about the con-
stitutionality of this legislation if it applies to cask , where the only effective
remedy is busing, he responded lamely, "That's a good question."

The question that stumped the Acting Attorney General is one of the easiest
questions in the field of constitutional law. Plainly, Congress cannot legislate
to defeat the enforcement of constitutional rights. A right with no effective
remedy is a nullity, and Congress has no power to pass laws which make the
Fourteenth Amendment a pointless rhetorical exercise.

Moreover, the administration position on the constitutionality of these bills
is totally deceptive. Briefs filed just last year in the Supreme Court, by the
Solicitor General on behalf of the government. flatly contradict the Administra-,
tion's grounds for claiming that its anti-busing bills are constitutional. We have
prepared a memorandum on these briefs and I would like to submit it for the
record.* In one case, Sirens v. Six Unknown Agents, the issue before the Supreme
Court concerned remedies for violation of Fourth Amendment rights. In that
case the present Solicitor General, former dean of the Harvard Law School,
specifically argued that once any constitutional remedy has been created by
the courts, Congress would probably be powerless to take it away.

"At the least there would be a substantial doubt whether Congress could simply
reject a judicially created remedy bottomed on the Constitution ; a constitutional
amendment might be needed for such an end." Brief for the U.S., p. 21-22,

On another ensc, Yorth Carolina v. Swann, the question was the constitutional-
if,- of North Carolina's anti-busing lawthat is, whether a legislative body has

2 B. Schwartz. "I. A Commentary on the Constitution of the United States The PowersofGrernment ' nt p, 201 (1f1631.
'". le material referred to is retained in the committee tiles.
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the power to take away necessary remedies in school desegregation cases. In theNorth Carolina case the United States was not a party, but appeared to advisethe Court as onions curiae. The Solicitor Gei.eral told the Supreme Court that
"the inconsistency between the provisions of the North Carolina statute and theEqual Protection clause is , . . apparent"so apparent that any argument insupport of the anti-busing law would be "frivolous."

"Since it is beyond the power of state legislatures to prevent implementationof constitutionally required desegregation plans, , and since the NtrthCarolina statute does just that by forbidding a means of achieving desegrega-tion . the statute is contrary to the Constitution, as the District court held."Memorandum for the United States as Amiens Curiae, p. 4-6. The Govern-ment's position in the North Carolina case was adopted by a unanimous SupremeCourt.
Neither of the President's bills withdraws jurisdiction of Federal courts tohear claims of segregated schooling. But, both put a ceiling on relief and au-thorize the courts to remedy some degreebut only that degree of segregation.This would force Federal court; to affirmatively authorize the continuation ofall segregation beyond that defined degree. In Shelley v. Kraemer, 334 U.S. 1(1948). Reitman v. Mulkey, 387 U.S. 369 (1967) and Hunter v. Erickson. :i$3U.S. 38.1 11909).1 he Supreme Court invalidated far weaker governmental author-izations of discrimination. Federal judges, too, take an oath of office to supportand defend the Constitution, and this Congress should not tell them that theyno longer ha ye the power to observe their oaths.
Mr., Chairman, the strongest evidence that these bills are consciously designedto preserve segregation lies in an examination of how they would actually oper-ate. They have been discussed as if they actually had something to do with -ex-cessive busing"---but the way they would )perate in practice demonstrates thatnothing could be farther from the truth.
First. the moratorium bill not only prohibits the transportation of any childwho was not being transported prior to its effective date, but also prohibitsassigning to a different school any child wl e is presently being transported forNmy reason. The bill thus immunizes from new pupil assignment orders morethan 40% of the students in the countrythose who have to take a school busto order to get to school anyway.
Let us examine several examples of how this hill would work in practice:I. School District A has never made any efforts to desegregate but could becompletely desegregated by a pairing or other plan that would require sonicbusing. It has never bused anyone. Even if no student would have to ride formore than ten minutes, both Administration bills would prohibit the court fromissi 11'g the order."
2. School District B has been attempting to comply with Brown v. Board ofEducation for years and has just one final step to take in order to be in full

compliance, but this step involves a restructuring of the existing student trans-
portation. The average time of travel will 1* decreased and the average ride willhe shorter but the new plan involves busing some different students than those
now being bused. The moratorium bill prohibits a court from ordering the finalstep, even if the court found that the new plan IN ould be :otter for the healthand well-being of the children involved than the existing .ion. Under the Equal
Educational Opportunities bill, the school district could .efuse to take the finalstep if doing so would increase the average daily number of students transported.'3. School District C, run by segregationist diehards. has only two schools, ablock from each other. Since it's a rural district. it has always had a fair aniontof busing. But it has never allowed black children to ride on the same school buswith whites. Even though all whites needing transportation are bused, a fairnumber of black children are forced to walk miles to school each day, whilethey're passed by half-empty "white" school buses. The moratorium bill would

The sole exception :b ':hat. if the children involved were in the seventh grade or above,a court could order them transported if it was established by clear and convincing evi-dencethe standard of proof commonly required for proof of civil wrongs amounting tomoral turpitude, such as fraud, etc.that "no other method . . will provide an adequateremedy for the denial of equal educational opportunity or equal protection of thelaws.. . Equal Educational Opportunities Bill. 0 403 lbEven thn, the transportation order can only he ordered in eonjunctkm with thedevelopment of a long term plan involving one or more of the remedies set out in elali4P8(a) through of section 402." If the school district appeals, it's entitled to an auto-matic stay of the order regardle%s of any considerations of relative harm. Id., 1403(h).The order u4mlii have a five.e.zr limit,, after which conditions could return to theirpreorder status. ht.§ 407.
Same as note 3.
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prohibit a court from ordering the school district to pick up these Mack children.Under the Equal Educational Opportunities bill. :le school district could refuseto pick up the children if doing so would increase the average daily number ofstudents transported.' Naturally, it would.
4. Selma District 11, which is operating under a linal desegregation planinvolving some busing, find,: that a new black family has moved into the district.Under the morafinium bill, it could refuse to pick up the new black family'schildren pursuant to the existing plan. and a United States court would bepowerless to do anything about it. Under the Equal Educational Opportunitiesbill, the school district could refuse to pick up the new family's children if doingso would increase the average daily number of students transported.°Sehool Ditriet H. operating under a plan that allows students to transferfrom a school in which their race is a majority to one in which their race is in aminority, refuses to allow such majority-to-minority transfers after the effec-tive date of the legislation. Even if a student trying to volunteer to transfer

was already being bussed, the moratorium bill deprives the Federal court of thepower to order compliance with the existing transfer provision. Fader the EqualEducational Opportunities bill, the school district could refuse to pick up thestudent if doing so would increase the average daily number of students trans-ported.'
6. School board F, desiring to return to the halcyon days before Brown v.Board of Education, learns of § 404 of the Equal Educational Opportunities billand realizes that the black population )n its school district lives in differentareas than whites. It releases a set < f "findings" on the benefits of com-munity control of schools, and how this promotes between parent-teacher rela-tions and furthers the interests of education. It then asks the appropriate State

authorities to split the school district into smaller parts. So long as the lines itsuggests are not blatantly gerrymandered. and so long as there was some re-maining integration, the result could be several school districts in which mostwhites would face only !Walnut' integration and a couple with large black
majorities. Under §404 of the bill, the redrawing of lines would not be challengedin court unless it could he established "that the lines were drawn for thepurpose . . . of segregating children . . . on the basis of race. . , ." ° Theimpossibility of providing an actual intent to discriminate, it must be remem--
tiered, is what led Congress to enact 5 of the Voting Rights Act of 1965, requir-
ing covered States and subdivisions to submit changes in voting praetices to
the Attorney General for approval before being placed in effect, See South Caro-lina v. Katzenhach., 383 U.S. 301,, 328, 3,35 (19661.,

Each one of these results represents a direct clash with the Constitution. Takethe fifth example: The Supreme Court has called a voluntary majority-to-minor-
ity transfer provision an "indispensable" element of "every" desegregation plan.Mr. Kleindienst agreed in his testimony that the bills would bar implementationof such provisions. But what possible purpose could justify a ban on the busing
of students who voluntecr to be transported in order to enjoy an integratededucation?

The proposed legislation does not attempt to define "harmful" levels of busing,and it does not attempt in any way to restrict its prohibitions to "harmful" bus-
lugassuming such levels have ever been ordered. The practical effect of thetwo bills before Congress would be to eliminate, at least temporarily, virtuallyevery effective remedy of desegregating schoolsschool consolidation. redrawingattendance zones. use of educational parks or magnet schools, even free choice.All of these rentedies, in the average school district, necessarily involve somepupil transportation: to the extent that the President's proposal would prohibitbusing, they would also preclude the use of these remedies. The only conchNion
available from all the facts is that the purpose and effect of this legislation is
to perpetuate segregation and nothing more.

Mr. Chairman. there are two further aspects of this legislation that are
dangerous in principle and insulting to black citizens. One is the idea that the
constitutional rights of black children to a nondiscriminatory education are

Rom, ns note 3.
Some ;If., note 3

7 Same as note 3. The "direct or tedtreet" language of 1 402 indicates that 1 402(c)reference to ma tority-tomlnority transfers carries no exemption from the strict studenttrnmpnrtation rts. (root sot of ; 403
,Separat school districts for each race were one of the most prevalent forms of segreRation in the Border States before Brown. In 1959, Texas had 125 all -black school dis-tricts. Arkansas had 12, and Delaware had 59. Missouri and Oklahoma still had them, butthe number is unknown. Report of the United States Commission on Civil Rights.



exchangeable for money. And inadequate money at that. Do not those black
children not in need of compensatory education but who remain segregated have
an enforceable equal protection clause right? In fact, can we say that black
children in need of compensatory education because of prior violations of equal
protection rights must have the prior violations corrected through new violations
of their right not to be segregated? This is immorality and injustice squared.
Whatever, this Administration proposes by way of -substantive" legi. lation. this
in no way can or ought to affect legal enforcement of individual rights under
Brown.

The second insulting aspect of this legislation is that both bills make the
availability of a fully desegregated education depend on the choice of the
school boardalmost invariably a white school board. If the board decides to dis-
obey, the bills allow that too. Neither bill establishes any standards for a school
board to follow in deciding how to exercise its choice: a decision based upon
whim or based upon the assumption that black children are inherently inferior is
fully acceptable under the Nixon plan. Any legislative scheme that conditions
the enjoyment of constitutional rights on so unprincipaled a pivot must fall. The
Supreme Court's language in Yick Wo v. Hopkins, 118 U.S. 336 (1886) is fully
appropriate here

`. . . [T]he very idea that one may be compelled to hold , . any material
right essential to the enjoyment of life, at the mere will of another. seems to he
intolerable in any country where freedom prevails, as being the essence ofslavery itself."

The President's proposals are the opposite of an honest and effective effort to
deal with the real issues of fear and racism in this country. While he should be
counseling compliance with the law and respect for legal processes, he instead
joins those who would retreat from the law's requirements. Instead of calming
fears. he exploits them. scapegoats the courts and settles nothing. This is a tragic
disservice to the nation. I believe the American people want to be decent : they
want to be law abiding. They want their leaders to challenge the best in them,
not appeal to the worst in them. More importantly, they are entitled to be fin-
i.hed with the divisive forces of racism in the country. These proposals reopen
014 sores; threaten relitigation of old issues and confuse our children. black and
white. about their educational futures.

Mr. Nixon has done great harm to those who seek quality integrated education
for the children of America. The challenge is underscored by the lopsided votes
by which the IIouse of Representatives first adopted and then insisted upon
extremely harsh anti-civil rights amendments to the higher education bill andthe razor-thin argins by which the Senate rejected the equally harsh Griffin
amendment.

We have urged Senators who are conferees to insist upon the language of the
Senate bill, since that is the best they can do and since that language represents
a much more responsible attempt to deal with the question of busing. We and
other civil rights organizations would rather have no bill at all than a higher
education measure with the anti-busing. anti-court, anti-equal educational
opportunity amendments contained in the House bill.

Finally. Mr. Chairman. I want to comment briefly upon the proposal consti-
tutional amendment resolution (ILL, Res. 620), on which the discharge petitionhas been filed.

The Acting Attorney General concluded his prepared testimony last week with
a veiled threat that. if the Congress does not work the Administration's will,
the Administration will reconsider its position and, perhaps endorse H..T. Res.620. We do not believe such a threat should cause the Congress to shrink from
its constitutional duty to reject the Administration hills. Congress never saw fltto withdraw jurisdietion of the Federal courts over governmentally- coerced
prayers in public schools. despite the introduction of a constitutional amendmentand the success of the discharge petition maneuver. Congress never saw fit to
authorize State legislatures to give greater representation to some classes of
people than to others, and immunize such acts from the scrutiny of Federal
courts, despite proposals for amending the Constitution. Nor should this Con-gress be intimidated.

On its own merits. Mr. Chairman, we strongly oppose ILL Res, 620. Its
proponents have labelled it an "anti-busing" amendment because they believethat this is the way lo generate public support for its passage. Rut it doesn't
even mention student transportaton, and its primary effect will be to bar all
desegregation, whether or not busing is involved. Its language would bar even



a redrawing of neighborhood school attendance zonea, if the purpose were todesegregate the schools involved. It would give "freedom of choice" a constitu-tional dimension, and constitutionalize all the effects of past segregation which
are reflected in school assignments today. Where the Federal government has
created segregated neighborhoods by FHA .'s insistence on residential segregationas a condition of mortgage assistance, where school boards have gerrymandered
school attendance zone Rees to segregate the schools, and even where schools have
been formally segregated, all of these past, clearly unconstitutional actions whichforced children into segregated schools would now be confirmed in the Consti-
tution itself. The amendment, which claims to oppose forced assignment of school
children. scold maintain these already-forced assignments for all time.

'dr. Chairman. there has been much testhrony to the effect that this amend-ment n ould "trivialize" the Constitution. That is putting it far too mildly.There's nothing trivial about it or about its effect. It would degrade theConstitution.
The constitutional ideal must continue to be that of equal protection of thelaws. The moral and constitutional duty of Congress is to reject all proposals

that would return the nation to segregation. And the business of Congress mustbe to use all necessary inventivness to ensure that the nation's schools are filially
brought into compliance with the t ost-Civil War amendments. True and completefulfillment of the promise of equ1 protection remains the only hopeful coursefor this country,

WASHINGTON RESEARCH PRGT2CT:, CONGRESS HAS SO rOwER UNDER THE
CosArrrunos To 10'AcT THE ADMINISTRATION PROPOSALS

(By Lewis D. Sargentich and Richard T. Seymour)

T. THE ADMINISTRATION'S PROPOSALS WOULD DENY RIGHTS GUARANTEED RY
THE FOURTZE1sTTII AMENDMENT

A. The Administration's Right-Remedy DistinctionIs Barren
The core of the Administration's argument for the legality of its proposalsis that its bills affect only the remedies for school desegregation, and leave thebasic right intact. Under this view, the first Brown decision. 347 U.S. 483 (1954),

declared a Fourteenth Amendment right which Congress cannot repeal. All sub-sequent decisions attempting to disestablish the dual school system, the argu-ment runs, are merely a matter of remedy and are therefore subject to anyaction Congress may take.
We believe that this argument is simplistic, and that the Administration's

wooden distinction between right and remedy flies in the face of both commonsense and the clear decisions of the court.
1. The Administration's Distinction Violates Common Sense

Under even the most elementary reasoning, any action which removes themeans by which a person can enforce a right leaves that right "'a mere paperguarantee'", V. Al jred H. Moyer Co.. 392 U.S. 409, 434. 443 (1948). The,Tones Court quoted Rep. Thayer of Pennsylvania on the importance of remediesto effectuate Thirteenth Amendment rights:
-The practical question now to be decided is whether they shall be in factfree men. It is whether they shall have the benefit of this great charter of libertygiven to them by the American people."'
Speaking to the point of what happens to a Thirteenth Amendment right ifthere's no remedy. the Court concluded : If Congress cannot say that being afree man means at least this much, then the Thirteenth Amendment Wide apromise the Nation cannot keep.-392 U.S. at 443.
Similarly, if the courts cannot say that they can enforce the rights declaredby Brown I, then the Fourteenth Amendment "made a promise the Nation can-not keep." Pressed to its mgical conclusion. the Administration's argument wouldjustify a Congressional bar of any relief in a school desegregation case and alegislative repeal of every decision after Brown I, since they involved only ques-tions of "remedies" and not a question of "right". A black child could march intocourt and obtain a declaratory judgment that a school system was segregated,and that would be the end of the matter. The Administration proposals do not

I Cong. Globe. 3Dtb Cong...1st Seas. (1800 at 1151. quoted by the Jones Court, 392 U.S.at 434 (emphasis added by the Court.)
80-449-72pt. 3-31
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go this far, but the strained reasoning on which it is forced to rely to justify
its own proposals would open the door just as widely for more ultimate pro-
posals. What, then, is the worth of the "right" assertedly left intact?

No legal analysis is required to demonstrate the falsity of such a wooden
right-remedy distinction. Shy lock made the same appeal to common sense longago

You take away my house when you do take the prop that doth sustain my
house; you take my life when you take tile means whereby I live.The
Merchant of Venice, Act IV, Scene 1 (abt. 1596).

2. The Administration's Narrow View of the Content of the 14th Amend-
ment Right Involved In School Desegregation Cases Demonstrates a
Basic Ignorance of the Supreme Court's Decisions Since Brown II.The Administration's right-remedy distinction assumes that the Fourteenth

Amendment "right" of a black schoolchilddefined as the irreducible minimum
beyond the reach of Congressis limited to the Brown I declaration that racial
discrimination in his or her school district is invalid. It is not possible to explain
the Court's decision in Green v. County School Board of New Kent County, 391
U.S. 430 (1968) in those terms. A freedom of choice pupil assignment plan, byallowing each black child to transfer to a white school, would have satisfied each
child's Fourteenth Amendment right, if that right were as crabbed as the Admin-
istration proclaims. But such a plan may leave the black child alone in an all-
white class; it may leave most black children back in their pre -known I schools.The Court held in Green that the Fourteenth Amendment right proclaimed byBrown I swept far beyond the narrow confines urged then by the school boardand now by the Administration : it is a right to "prompt and effective disestab-
lishment of a dual system", a right to the elimination of the vestiges of discrimi-
nation "root and branch". 391 U.S. at 438. The Brown I right is a right to attend
schools totally unaffected by any past discrimination, whether the effects turn
up in student assignments, faculty assignments, or disparities in facilities. Theright to "disestablishment" is what is involved, and it is that right which is
challenged by the Administration proposals.

Put differently. the Administration position amounts to a flat denial thatthere is any constitutional duty, incumbent on school authorities, prescribing
affirmative use of the necessary tools of desegregation. This is an exact state-ment of the law of the Fourteenth Amendmentin reverse. The whole course of
constitutional decision-making, from the Brown case in 1954 to the Swann case
in 1971, pronounces, underscores, and reaffirms again and again the affirmative
constitutional duty on the part of school officials to bring about actual desegrega-tion of the schoolsthe affirmative duty to dismantle the dual school system,
to eliminate forever from public education all the continuing effects and linger-ing vestiges of past segregation, and to establish a unitary, nondiscriminatory
system of public schools. In Swann a unanimous Supreme Court specifically de-fined that Fourteenth amendment dutyand the corresponding right of blackschool children as involving all necessary use of such desegregation tools as
redrawing of attendance zones, consolidation of schools, and student transpor-tation.*
B. The Purpose and Effect of the Administration's Bills is to Prevent the En-

forcement of Fourteenth Amendment Rights
1., The Purpose of These Bills is to Authorize Continued Discrimination

After an examination of the Administration proposals, the conclusion is in-escapable that the draftsmen of the Administration bills intended not to barany level of busing that would have harmful effects on children, but to blockany further efforts to enforce Brown v. Board of Education and to undo sonicof the present results of those efforts, The conclusion seems inescapable because
the bills as drafted bear no relation to the harm they assertedly try to prevent,they have a clearly predictable effect of preventing further desegregation and
reinstating some former discrimination, and because there are elements inthe bills having nothing to do with the asserted harm but everything to do withthe segregatory effect.

'Our March 26 memorandum entitled "The Nixon Proposal,' Verna the ConstitutionalPrinciples of Brown and Swann", explores the content of the Brown I right, and thecorrelative duty of a school board, at far greater length.
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2. The Lack of Any Relationship Between These Bills and the Harm TheyAssertediy Seek to Prevent
The ordinary procedure in drafting a statute is to identify the harms thestatute is intended to prevent, to frame the legislation in terms that will elimi-nate the harm without barring anything good, and to provide sufficient indica-tions in the legislation of exactly what constitutes the harm, so that the executivebranch will have guidelines for its administration and the judicial branch willhave standards it can use to determine whether the statute has been administeredproperly.
If a draftsman were actually concerned with the harm caused by excessivebusing, rather than with unstated considerations, we could expect to see fairlydefinite proposalsi.e., maximum time limitations on, transportation for students.If there were strong enough evidence that the time spent travelling should bedifferent for different ages, the legislation could take account of such differences.In the ease of school districts which already have a substantial degree of busingsimply to get students to the closest school, the legislation could take account ofthis by authorizing a fair amount of increase despite whatever general levelswere recommended. It would, in short, be tailored to its purposes.The ,Administration's proposed legislation is quite different. Under it :1. School District A, which has never made any efforts to desegregate butwhich could be completely integrated by a pairing or other plan that wouldrequire some busing. It has never bused au) one. Even if no student would have toride for more than ten minutes, both Administration bilis would prohibit the courtfrom issuing the order.'

2. School District B. which has been attempting to comply with Brown v,Board of Education for years. but which has so far been given a bit more leni-ence by the local Federal district court than the law allows. It has just one finalstep to take in order to be in full compliance, but this step involves a restructur-ing of the existing student transportation. The average time of travel will bedecreased and the average ride will be shorter but the new plan involves busingsome students not now being bused. Others now being bused would be no longerbe bused under the new plan. The moratorium bill prohibits a court from orderingthe final step, even if the court Amid that the new plan would be better for thehealth and well-being of the chit' en involved than the existing plan. Under theequal educational opportunities .,ill, the school district could refuse to take thefinal step if doing so would increase the average daily number of students tram-ported'
3. School District C, run by segregationist diehards, has only two schools, ablock from each other, Since it's a rural district, it has always had a fair amountof busing. But it has nev ,r allowed black children to ride on the same school buswith whites and, even though all whites needing transportation are bused, a fairaumber of black children are forced to walk miles to school each day, whilethey're passed by half-empty "white" school buses. The moratorium bill wouldprohibit a court from ordering the school district to pick up these black children,Under the equal educational opportunities bill, the school district could refuse torick up the children if doing so would increase the average daily number ofstudents transported' Naturally, it would.

4. School District I), which is operating under a final desegregation plan in-volving some busing, finds that a new black family has moved into the district.Under the moratorium bill, it could refuse to pick up the new black family'schildren pursuant to the existing plan, and a United States court would be power-less to do anything about it. Under the equal educatonal opportunities bill, the
' The sole exception is that, if the children involved were In the seventh grade or above,n court could order them transported if tt was established by clear and convincing etd-deneethe standard of proof commonly required for proof of civil wrongs amounting tomoral turpitude, such as fraud, etc that "no other method . . . will provide an adequateremedy for the denial of equal educational opportunity or equal protection of thelaw'. . . ." Equal educational opportunities bill. 403(b).Even then, the transportation order can "only be ordered in conjunction with thedevelopment of a long term plan involving one or more of the remedies set out in clauses(al through (g) of section 402." If the school district appeals. it's entitled to an automaticstay of the order regardless of any considerations of relative harm, Id., i 403(b). The orderwould have a tiveyear limit, after which conditions could return to their preorder status.Id.. I 407,
Same as note I.
Same as note I.



school district could refuse to pick up the new family's children if doing so would
increase the average daily number of students transported.'

5. School District E, operating under a plan that allows students to transfer
front a school in which their race is a majority to one in which their race is in a
minority, refuses to allow such majority-to-minority transfers after the effective
date of the legislation. Even if a student trying to volunteer to tram-fer was
already being bused, he moratorium bill deprives the Federal court of ill; flower
to order compliance with the existing transfer provision. Linder the equal educa-
tional opportunities bill, the school district could refuse to pick up the s.tudent if
doing so would increase the average daily number of students transported?

And one final illustration of how the equal educational opportunities bill
would work :

6. School board F, desiring to return, so far as possible, to the halcyon days
before Brown v. Board of Education is advised by counsel of the existence of
§ 404 of the equal educational opportunities bill, and realizes that the black
population in its school district lives, by and large, in different areas than -whites.
It releases a set of "findings" on the benefits of community control of schools;
and how this promotes better parent-teacher relations and furthers the interests
of education. It then asks the appropriate State authorities to split the school dis-
trict into smaller parts, bused. Others now being bused would no longer be
bused under the new plan. The moratorium bill prohibits a court from ordering
the final step, even if the court found that the new plan would be better for the
health and well-being of the children involved than the existing plan. Under the
equal educational opportunities bill, the school district could refuse to take the
final step if doing so would increase the average daily number of students
t re nsported.5

3. School District C, run by segregationist diehards, has only two schools.
a block from each other. Since it's a rural district, it has always had a fair
amount of busing. But it has never allowed black children to ride on the same
school bus with whites and, even though all whites needing transportation are
bused, a fair number of black children are forced to walk miles to school each
day, while they're passed by half-empty "white" school buses. The moratorium
bill would prohibit a court from ordering the school district to pick up these
black children. Under the equal education opportunities bill, the school district
could refuse to pick up the children if doing so would increase the average daily
number of students transported.9 Naturally, it would.

4. School District D, which is operating under a final desegregation plan in-
volving some busing, finds that a new black family has moved into the district.
Under the moratorium bill, it could refuse to pick up the new black family's chil-
dren pursuant to the existing plan, and a United States court would be power-
less to do anything about it. Under the weal educational opportunities bill, the
school district could refuse to pick up the new family's children if doing so would
increase the average daily number of students transported.w

5. School District E, operating under a plan that allows students to transfer
from a school in which their race is a majority to one in which their race is in a
minority, refuses to allow such majc,rity to-minority transfers after the effec-
tive date of the legislation. Even if a cudent trying to volunteer to transfer
was already being bused, the moratorium bill deprives the Federal court of the
power to order compliance with the existing transfer provision. Under the equal
educational opportunities bill, the school district could refuse to pick up the
student if doing so would increase the average daily number of students trans-
porte(111

And one final illustration of how the equal educational opportunities bill would
work :

6. School board F, desiring to return, so far as possible, to the halcyon days
before Brown v. Board of Education 8 advised by counsel of the existence of
§ 404 of the equal educational opportunities bill, and realizes that the black
population in its school district lives, by and large, in different areas than whites.

6 Same as note 1.
7 Same nn note 1. The "direct or indireet" language of 1 902 indicates that the I 402(e)

reference to majority-to-minority transfers carries no exemption from the strict student
transportation equirements of 1 403.

6 Same as note 1.
0 same as note 1.
2" Same as note 1.
22 Same as note 1. The "direct or indirect" language of 1 402 indicates that the 1 902(c)

reference to majority.tainarity transfers carries no exemption from the strict student
transportation requirements of 1 403.



It releases a set of "findings" on the benefits of community control of schools,
and how this promotes better parent-teacher relations and furthers the interests

eduentien. It then asks the appropriate State authorities to split the schooldistrict into smaller parts.
So long as the Hues it suggests are not blatantly Berry-mandered, and so long

as there was some remaining integration," the result could he several school districts in which moat whites would face only minimal integration and a couple
with large black majorities. Under § 404 of the bill, the redrawing of lines couldnot be challenged in court unless it could be established "that the lines weredrawn for the purposes , . . of segregating children , , . on the basis ofrace. . .'"1

The impossibility of proving an actual intent to discriminate, it must be re-
membered, is what led Congress to enact § 5 of the Toting Rights Act of 1965.42 U.S.C. § 1973c, requiring covered States and subdivisions to submit changes
in voting qualifiention .:z. practices and laws to the Attorney General for approvalbefore being placed ha effect. See South Carolina v. Katzenbach, 383 U.S. 301,32S. 33:1 (1106) .

The proposed legislation does nothing to prohibit "harmful" levels of busingin existing ordersassuming that such levels have ever been ordered. Nor does
the legislation forbid a school hoard to volunteer a plan that would require such
"harmful" levels of butting. It does prevent a student from volunteering to bebused in order to enjoy an integrated education."

.1. The Administration Bills Will If Enacted Bar Further Desegregation
and Resurrect Some Former Discrimination

Virtually every meaningful remedy for segregated schoolspairing, zoning,educational parks, etc. necessarily involves some degree of student transporta-
tion. And the vast majority of schooi districts, which have traditionally usedsome degree of student transportation for reasons unrelated to desegregation.cannot possibly have any level of desegregation that does not involve some changein transprtation. A prohibition of student transportation, therefore, strikes atthe jugular vein of school desegregation and makes any meaningful remedy int
possible. And 1406 of the proposed equal educational opportunities bill will allow
existing court orders to be diluted to the levels allowed by that bill.

The legislation under consideration thus forbids far more desegregation than
its announced purposes require, and leaves intact some of the claimed evils itpurports to redress. It has the same constitutional infirmities as the Tennessee
voter residency statute struck down March 21 "because of [its] crudeness as adevice for achieving the articulated . . F, goal." Dunn v. Tilumstein, 40 U.S. LawWeek 4269, 4278.

Their very crudeness as a device for barring "harmful" levels of busing, when
combined with their efficiency in preventing desegregation and the Administra-
tion's touring of the greatcare with which they were drafted, leaves little roomfor doubt as to their true purpose. Both bills attempt to limit the power of theFederal courts. In light of these facts, two observations on the nature of ourconstitutional system are particularly appropriate.

In Cooper v. Aaron, 358 U.S. 1, 17-18 (1958), the Court unanimously stated :However, we should answer the premise of the actions of the Governor andLegislature that they are not bound by our holding in the Brown case. It is neces-sary only to recall some basic constitutional propositions which are settleddoctrine.
Article VI of the Constitution, makes the Constitution the "supreme Law ofthe Land." In 1803, Chief Justice Marshall, speaking for a unanimous Court,referring to the Constitution as "the fundamental and paramount law of thenation." declared in the notable ease of Marbury v. Madison, 1 Cranch 137, 177,2 L.Ed. 60, that "It is emphatically the province and duty of the judicial depart-

ment to say what the law is." This decision declared the basic principle thatthe federal judiciary is supreme in the exposition of the law of the Constitu-
14 C.f, Gown/ion x. Lightfoot, 364 Ti R. aao (1960), invalidating the redrawn boundariesof Tliskcgee. Alabama. The new boundaries -there had "a strangely irregular twenty-eightsided figure" that happened to leave all but three or four black voters outside.Separate school districts fot sorb race were one of the most prevalent forms of segre-gation In the Border States before Brown. In 1959, Texas had 125 all -black schooltricts. Arkansas had 12. and Delaware had 39. Missouri and Oklahoma still had them.but the number is unknown. Report of the United Stiles Constnision on Civil Rights(l955) nt 295.
14 S. note 1.



t' , and that Principle has ever since been respected by this Court and the Coun-try as a permanent and indispensable feature of our constitutional system. Itfollows that the interpretation of the Fourteenth Amendment enunciated bythis Court in the Brown case is the supreme law of the land, and Art. VI of theConstitution makes it of binding effect on the States "any Thing in the Con-Ntitution or Laws of any State to the Contrary notwithstanding." Every statelegislator and executive and judicial officer is solemnly committed by oath takenpursuant to Art. VI. ¶ 3 "to support this Constitution."
No state legislator or executive or judicial officer can war against the Con-stitution without violating his undertaking to support it.
The other observation, written by Alexander Hamilton in "The FederalistPapers," No. 7R (1788) is particularly approprate in view of the genesis of the

Administration's proposals and the haste with which their passage is urged:This independence of the judges is equally requisite to guard the Constitutionand the rights of individuals from the effects of those ill humors which the artsof designing men, or the influence of particular conjunctures, sometimes dis-seminate among the people themselves, and which, though they speedily giveplace to better information, and more deliberate reflection, have a tendency, inthe meantime, to occasion dangerous innovations in the government, and seri-
ous oppressions of the minor party in the community., Though I trust the friendsof the proposed Constitution will never concur with its enemies in questioning
that fundamental principle of republican government which admits the right ofthe people to alter or abolish the established Constitution whenever they find itinconsistent with their happiness; yet it is not to be inferred from this principle
that the representatives of the people, whenever a momentary inclination hap-pens to lay hold of a majority of their constituents incompatible with the pro-visions in the existing Constitution would, on that account, be justifiable in aviolation of those provisions; or that the courts would be under 'a greaterobligation to connive at infractions in this shape than when they had proceededwholly from the enlists of the representative body. Until the people have, bysome solemn and authoritative act, annulled or changed the established form,it is binding upon themselves collectively, as well as individually; and no pre-
sumption, or even knowledge or their sentiments, can warrant their representa-tives in a departure from it prior to suchan act.

II. THE ENFORCEMENT CLAUSE OF THE FOURTEENTH AMENDMENT GRANTS CONGRESS
NO LicENSE TO AUTHORIZE VIOLATIONS OF FOURTEENTH AMENDMENT RIGHTS OR TO
DEFEAT THEIR ENFORCEMENT

.1. Introduction
The preceding section establishes that, where a formerly dual school systemis involved, a black child's Brown I right to desegregation means the right toattend a school unaffected by any traces of de jury racial discrimination. It also

establishes that, at whatever point on the path to the full effectuation ofnromn I rights a school district now stands, both Administration bills willInstically retard its progress and stop it short of its destination. Those dis-trict at or near the end of the road will he authorized, by §94)6 of the proposedequal educational opportunities , bill, to take several steps back toward theirpre-Brown I status.
Even if. contrary to the decision in Swann. orders requiring additional trans-portation or changes in pupil assignments are considered matters of remedyrather than of right, it is still inescapable that removing the power to ordersuch remedies will allow school districts to retain some of the vestiges of state-imposed segregation. Such restrictions on remedies necessarily bar the enforce-ment of Fourteenth Amendment rights.

B. The Administration's .Assertions of Congressional Power Violate the Funda-mental Purposes of Having a Written Con-stitution
Whence comes the authority to so retard the implementation of FourteenthAmendment rights? The Administration rests the legality of its proposals upon* 5 of the Fourteenth Amendment, which says in its entirety:, The Congressshall have power to enforce, by appropriate legislation, the provisions of thisarticle.
Its argument, stripped of pretensions, is that the power to enforce is thepower to define a lesser duty than that contemplated by the courts, and therebyto authorize and to legalize a school district's nonconformity with judicially-declared standards.



The identical argument had been raised in Congress in support of proposalsto bar implementation of the Supreme Court's reapportionment decision in Rey-nolds v. Sims, 377 U.S. 533 (1964): Evaluating its merit, Associate Dean Robert
McKay of New York University Law School wrote:

(Tlo describe the proposal as an exercise of congressional power toenforce or implement the protections of the fourteenth amendment is surely aperversion of plain meaning that should not be tolerated. The whole proposal
was thus infected with serious doubt as to its constitutionality.
"Court. Congress. and Reapportionment," 63 Mich. L. Rev. 255.273 (1964).

In light of the cases decided by the Supreme Court. since ' e end of the CivilWar, the Administration's assertions of the right to restrict the judicial imple-mentation of Fourteenth Amendment rights by legislative flat is astounding.If such power existedunder li 5 of the Fourteenth Amendment or under theArticle III power of Congress to "ordain and establish" inferior courtstheFourteenth Amendment would stand on no firmer ground than an ordinarystatute, susceptible to day-to-day legislative change in accordance with theuolitical winds of the moment.
The deepest purpose of a written constitution is that it sets limits to thepowers of each branch of government, and the notion of a Congressional powerto authorize conduct violating its prohibitions is incompatible with that purpose.Fourteen years after the ratification of the Constitution, Chief Justice Marshallreached the same conclusion :
The powers of the legislature are defined and limited : and that those limitsmay not be mistaken, or forgotten, the constitution is written. To what purpose

are powers limited, and to what purpose is that limitation committed to writing.if these limits may, at any time, be passed by those intended to be restrained?The distinction between a government with limited and unlimited powers is
abolished. if those limits do not confine the persons on whom they are imposed.and if acts prolibi:ed and acts allowed, are of equal obligation. It is a propositiontoo plain to be contested. that the constitution controls any legislative actrepugnant to it ; or, that the legislature may alter the constitution by an ordinaryact.

Between these alternatives there is no middle ground. The constitution iseither a superior paramount law, unchangeable by ordinary means. or it is on alevel with ordinary legislative acts, and, like other acts, is alterable when the
legislature shall please to alter it.

Certainly all those who have framed written constitutions contemplate them
as forming the fundamental and paramount law of the nation, and consequently,,the theory of eveiy such government must be, that an act of the legislature,
repugnant to the constitution. is void.

Marbury v. Madison, 1 Cranch 137, 2 LEd. 60 (1803). Justice Brandeis' his-toric dissent in Olmstead v. United States, 277 U.S. 438, 485 (1928) is equallyvalid as a warning against every effort to bar by indirection the practical imple-
mentation of the Constitution :;

lu a government of laws, existence of the government will be imperiled if itfails to observe the law scrupulously. Our government is the potent, the omni-
present teacher. For good or for ill, it teaches the whole people by its example.Crime is contagious. If the government Itecomes a lawbreaker, it breeds contemptfor law ; it invites every man to become a law unto himself ;, it invites anarchy.
C., The Purpose of Section 5 is Solel,i Affirmative. Authorizing Congress toExpand the Definition of Fourteenth Amendment Rights and to Expand the.Means A callable for their Protection

Each of the Civil War Amendments has an Enforcement Clause nearly identicalin language to that of § 5," and they have all been interpreted similarly, both byCongress and by the courts.
Despite many politically unpopular decisions construing rights under the CivilWar Amendments, Congress has never, in the hundred years since their passage,attempted to use its "power to enforce" the provisions of any of these amend-ments in order to restrict the scope of judicially-declared rights thereunder. Thislong-standing practical construction of its powers by Congress must be taken
1312th Amendment, i 2: "Congress shall have power to enforce this article by appropriatelegislation."
14th Amendment. i 5: "The Congress shall have power to enforce, by appropriate legis-lation. the provisions of tilts article."
15th Amendment, i 2: "The Congress Shall have power to enforce this article by appro-priate legislation."



into consideration. More directly, the Supreme Court has construed the Enforce-ment Clause of the Eighteenth Amendment to preclude the construction urged
by the Administration : The second section of the amendment- -the one declaring
"The Congress and the several states shall have concurrent power to enforcethis article by appropriate legislation"does not enable Congress or the several
states to defeat or thwart the prohibition, but only to enforce it by appropriatemeans.

ithode Island v. Palmer, 253 U.S. 350, 387, 40 S. Ct. 480, 488 (1920). That
amendment also granted enforcement power to the States. In McCormick v.
Brown, 280 U.S. 131, 143-44 (1932), the Court held again that "state legislationcannot give validity to acts prohibited by the Eighteenth Amendment.. . ."Seven of the Justices presently sitting on the Courta clear majorityhavealready expressed their view that the Enforcement Clauses of the Civil War
Amendments give Congress no power to dilute judicially-declared rights there-under.

In Ketzenbach v. Morgan, 384 U.S. 641, 651 n. 10 (1966), Justice Brennanwrote : . . . § 5 does not grant Congress power to exercise discretion in the other
direction and to enact "statutes so as in effect to dilute equal protection and dueprocess decisions of this Cot'rt." We emphasize that Congress' power under § 5is limited to adopting measures to enforce the guarantees of the Amendment;
§ 5 grants Congress no power to restrict, abrogate, or dilute these guarantees.
Thus, for example, an enactment authorizing the States to establish racially
segregated systems of education would not beas required by §5a measure
"to enforce" the Equal Protection Clause since that clause of its own force pro-
hibits such state laws.

Only two Justices dissented from the decision;' all others joined the majority
opinion in all or most of its respects, including this point. The majority on this
point thus included Justices Brennan, White, and Douglas.

In Oregon v. Mitchell, 900 U.S. 112 (1970), Justice Brennan again made the
same point. 400 U.S. at 249 n. 31. He was joined by Justices White and Marshall.Justly e Stewart, joined by Chief Justice Burger and Justice Blackmun, held that
Congress has a general legislative power under § 5 to protect Fourteenth Amend-
ment rights, and went on : But even though general constitutional power clearlyexists, Congress may not overstep the letter or spirit of any constitutional re-
striction in the exercise of that power, For example, Congress clearly has power
to regulate Interstate commerce, but it may not, in the exercise of that power,
impinge upon the guarantees of the Bill of Rights.

900 U.S. at 287. Justice Black had reached the same conclusion : As broad as the
congressional enforcement power is, it is not unlimited. Specifically, there are
at least three limitations upon Congress' power to enforce the guarantees of the
Civil War Amendments. First, Congress may not by legislation repeal other pro-
visions of the Constitution. Second, the power granted to Congress was not in-
tended to strip the States of their power to govern themselves or to convert our
naional government of enumerated powers into a central government of unre-
strained authority over every inch of the svbole Nation. Third, Congress may only"enforce" the provisions of the amendments and may do so only by "appro-
priate legislation." Congress has no power under the enforcement sections to
undercut the amendments' guarantees of personal equality and freedom from dis-
crimination, see Katzenbach, v. Morgan, 384 U.S. 641, 651 n. 10, 86 S. Ct. 1717,
1723, 16 L. Ed. 2d 828 (1966), or to undermine those protections of the Bill ofRights which we have held the Fourteenth Amendment made applicable to theSta tes.

400 U.S. at 128-29 (footnote omitted).
The purrose of the enforcement clauses are well illustrated by a consideration

of the legality of literacy tests for voter registration. In Lassiter v. Northampton
County Board of Elections, 360 U.S. 95, 51-53 (1959), the Court held unanimouslythat, absent proof of discriminatory administration, North Carolina's literacy test
for voting did not violate the Fourteenth or Fifteenth Amendments :

Literacy and intelligence are obviously not synonymous. Illiterate people may
be intelligent voters. Yet in our society where newspapers, periodicals, books,and other printed matter canvass and debate campaign issues, a State might
conclude that only those who are literate should exercise the franchise. . . .We do not sit in judgment on the wisdom of that policy. We cannot say, how-
ever. that it Is not an allowable one measured by constitutional standards.

Then the Voting Rights Act of 1965 was passed, and Congress suspended allliteracy tests in the areas covered by the Act, based von evidence of dis-
criminatory administration in some areas. 0 4(a) of the Act, 42 U.S.C.; 19731)(a).



When the Act was challenged, the Supreme Court held that an across-the-board
suspnsion, even without prior adjudication of a particular test's invalidity be-
cause of discriminatory administration, was appropriate legislation to "enforce"
the Fifteenth Amendment. South Carolina v. Katzenbach, 383 U.S. 301, 333-34,
337 (1966). The ban on literacy tests was extended nationwide by the Voting
Rights Amendments of 1970. § 201 of the amended Act, 42 U.S.C. § 1973aa. This,
too. was upheld under the enforcement clause of the Fifteenth Amendment and,
for Justice Douglas, the enforcement clause of the Fourteenth Amendment
Oregon v. Mitchell, 400 U.S. 112 (1910). Justice Black was influenced by the
tremendous impact the literacy test suspension had had on the enfranchisement
of minorities in the South since passage of the 196.5.Act, and by the continuing
under-registration of minorities elsewhere. 400 U.S. at 131-34. Justices Brennan,
White, and Marshall were strongly influenced by the continuing effect which
literacy tests gave to former denials of equal educational opportunity, and by
the fact that the victims of such discrimination had travelled throughout the
nation. The ban could therefore alleviate some fernier discrimination even in
areas such as Arizona, which had never discriminated in education. 400 U.S. at
233-35. :Justice Stewart, Chief Justice Burger, and Justice Blackmun sub-
scribed to Justice Black's views on this point. 400 U.S. at 282-84.

The impact of the § 5 power upon the scope of Fourteenth Amendment rights
here is clear. In an area which the Court had refused to enter because of the
limitations on its decision-making power, the enforcement clause gave Con-
gress the power to define new rights, and to provide new means of effectuating
old rightsas by requiring the submission of changes in voting requirements
and practices to be submitted to the Attorney General before taking effect, in
order to protect the existing. judicially-declared right to freedom from dis-
criminatory obstacles to voting.

This has been the interpretation of the enforcement clauses of the Civil War
Amendments from the beginning. To enforce the prohibition of "involuntary
servitude" in the Thirteenth Amendment, Congress had the power to enact the
anti-peonage statute, 14 Stat. 546, 18 U.S.C. § 1581, which defined Thirteenth
Amendment rights to include compulsory service to secure the payment of a
debt, and provided criminal sanctions for such violations. Clyatt v. United States,
197 U.S. 207. 218 (1905). To enforce the prohibitions of the Fourteenth Amend-
ment, Congress had the power to enact § 4 of the Civil Rights Act of 1875. 18
Stat. 336, 18 U.S.C. § 243, which defined Fourteenth Amendment rights as in-
cluding the right to freedom from racial discrimination in service on grand
juries and trial juries, and provided criminal sanctions for such violations. Ex
partc Virginia, 100 U.S. 339 (1880). The Court may or may not have been
willing at that time to define, itself. the prohibitions of the Civil War Amend-
ments as reaching these activities, but It could certainly never have provided
criminal sanctions for them. Again, having defined Fourteenth Amendment rights
as encompassing the freedom from racial discrimination in grand juries and
trial juries, Congress had the power under § 5 to enact the civil rights removal
statute, now 28 U.S.C. § 1443, whereby a criminal defendant, who was black
and facing trial by a jury from which black persons had been barred by a State
statute. could by filing the appropriate petition have his prosecution trans-
ferred to a Federal court where he could be tried by a jury chosen without
regard to race. Strauder v. West Virginia, 100 U.S. 303 (1880), This remedy, too,
could never have been fashioned by a court.

Nor could courts have ordered the remedies provided in the Voting Rights Acts
of 1965 and of 1970. Nor could they have established a Federal agency to investi-
gate denials of equal protection and recommend new legislation. 42 U.S.S. §§ 1975
et sea. But all of these were proper exercises of the enforcement clauses of the
Civil War Amendments. since they defined rights as yet undefined by the judi-
ciary, and provided remedies for the implementation of such rights that went
beyond the ordinary panoply of remedies on which a court can draw in the exer-
cise of Its inherent powers. Cf. the Court's reference to the "inventive manner"
in which Congress exercised Its Fifteenth Amendment authority in enacting the
Voting Rights Act of 1965. South Carolina v. Katzenbach, 383 U.S. 301, 327
(1966).

This is in accord with the time-honored understanding of Congress' enforce-
ment clause powers: Congress is authorized to enforce the prohibitions by appro-
priate legislation. Some legislation is contemplated to make the amendments
fully effective. Whatever legislation is appropriate, that is. adapted to carry out
the objects the amendments have in view, whatever tends to enforce submission
to the prohibitions they contain, and to secure to all persons the enjoyment of
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perfect equality of civil rights and the equal protection of the laws against State.denial or invasion, if not prohibited, is brought within the domain of eongres-
Ni011:11 power.

Ex party Virginia, 100 U.S. 339. 345-40 (1880) (emphasis in original): And.earlier that Term, the Court held that . there is express authority to protect
the rights and immunities referred to in the Fourteenth Amendment, and to
enigme observance of them by appropriate congressional legislation. And one veryefficient and appropriate mode of extending such protection and securing to aparty the enjoyment of the right or immunity. is a law providing for the removalof his ease from a State court, in whleh the right is denied by the State law. intoa Federal court, where it will be upheld.

Stmuder v. West Virginia. 100 U.S. 303. 311 (1880). The Civil Rights Cases.109 U.S., 3, 13-14 (1883) held In fine, the legislation which congress is author-ized to adopt in this behalf is not general legislation upon the rights of the citi-
zen, but corrective legislation:' that is. such as may be nec"ssary and proper forcounteracting such laws as the states may adopt or enforce, and which by theamendment they are prohibited from making or enforcing. or such acts andprdeeedings as the states ro my commit or take and which by the amendment theyare prohibited from committing or taking.

These readings of the scope of § 5 are supported by its legislative historySenator Howard, in introdwing the proposed Amendment to the Senate, de-scribed § 5 as "a direct of delegation of power to Congress." and added"It casts upon Congress the rempmcability of seeing to it, for the future, that allthe sections of the amendment are uarried out in good faith, and that no State
infringes the rights of persons om property. I look upon this clause as indispen-sable for the reason that it thus imposes upon Congress this power and this duty.It enables Congress. in case the States shall (4m M. laws in conflict with the prin-ciples of the amendment, to correct that legislation by a formal congressional
enactment." Cong. Globe. 39th ('ong.. 1st Sess.. 2766. 2768 (1866). This statementof § 5's purpose was not questioned by anyone in the course of the debate.

Flack, "The Adoption of the Fourteenth Amendment" (1908) at 138. This pas-sage was cited with approval by the Court in tiatzenbach v. Morgan, 384 U.S. 641,650 n. 8 (1900).
No support for the Administration position can be found in either the legisla-tive history of §I or in the construction placed upon it by the Supreme Court.Indeed. the Administration position seems to he that Congress can expand or

contract the protections of the Fourteenth Amendment at will. This would haveto rest on one of two assumptions:,
(a) that the power of Congress under § a is equivalent to its power under theInterstate Commerce Clause; or
(o) that Congressional exercise of the § 5 power is not subject to review by the

Supreme Court for conformity to the Constitution.
Once exi osed. neither of these assumptions can seriously be urged. Grantedthat Congress has an accordion-like power of expansion or retraction over theprotections of interstate commerce"' this is entirely traceable to the fact thatArticle I. § 8 imposes no affirmative duty upon Congress to protect interstate

eommeree, but merely authorizes Congress "To regulate Commerce . . amongthe several States." Nothing remotely the equivalent of the § 5 duty exists here.In state Board of Insurance v. Todd Shipyards Corp., 370 U.S. 451, 456-57 (1962),the Court adverted to these very distinctions, unfavorably to the Administra-tion's position :
The power of Congress to grant protection to interstate commerce againststate regulation or taxation , or to withhold it ... is so complete that its ideasof policy should prevail.

emu. court stated in Prudenfint Insurance Company v, Benjamin, 352 405, 4:i4(1940) (footnote omitted)
The power of Congress over commerce exercised entirely without reference toconrdinnted action of the states Is not restricted. except as the Constitution expreslvprovides, by nov limitation which forbids it to discriminate against interstate corn.norm. and In favor of Meal trade. Its plenary scope enables Congress not only topromote but also to prohibit interstate commerce, as it has done frequently and fora great variety of reasons. That power does not run down a nneway street or one ofnarrowly fixed dimensions Congress may keep the way open, confine It broadly orclosely, nr close it entirely. (40,00 only to the restrictions ;dared upon Its authorityby other constitutional provisions and the requirement that it shall not Invade thedomains of action reserved exclusively for the states.
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Congress, of course, does not have the final say as to wht.:. constitutes due
Process under the Fourteenth Amendment."

Second. acts of Congress pursuant to the enforcement clauses of the Civil
War Amendments are subject to the ordinary review of the Supreme Collet for
conformity to all provisions of the Constitution. Less than n year and a half
ago, the Court invalidated part of the Voting Rights Amendments of 1970.
enacted pursuant to the enforcement clauses of the Fourteenth and Fifteenth
Amendments, because the Provision for 18-year old votinp in State and local
eleeticas violated the powers over local elections reserved to the States by other
prov.sions of the Constitution. Oregon v. Mitchell. 400 U.S. 112 (1970). Statute:,
which are fatally overbroad under the ordinary standards of constitutional re-
view are not immunized by virtue of having been enacted pursuant to an enforce-
,cent clause. United States v. Reese, 92 C.S. 214 (1876).

Repeatedly, the Court has held that the test of the constitutionality of an
enforcement clause statute is the same as the test first formulated in McCulloch
v. Maryland. 4 Wheat. 316, 421. 4 L.Ed. 579 (1819) Let the end be legitimate.
let it be within the scope of the constitution, and all means which are appro-
priate, which are plainly adapted to that end, which are not prohibited, but
consist with the letter and spirit of the constitution, are constitutional.

South Carolina v. Ratzenbach. 383 U.S. 301. 326 (1966) ; Jones v. Alfred ;r.
Mayer Co., 392 U.S. 409, 443 (1968) ; atzenbach v. Morgan, 384 U.S. 641. 650
(1966). In pas:Aag ;men the legitimacy of the end. in pawing upon whether a
statute is appropriate and upon whether it is consistent with the letter and spirit
of the legislati the Court has no guides better than is own decisions. In James
Reerard's Breweries v. Day, 265 U.S. 545, 559 (1924). a case arising under the
enforcement enlist. of the Eighteenth Amendment, the Court held that, once its
review had ccnvinced it that "the means adopted by Congress are not prohibited
and are calculated to effect the object intrusted to it" the Court would give a
very relaxed view to the particular means chosen. (Emphasis supplied.) "The
possible abuse of a power is not an argument against its existence." Id. at 580.

The plain meaning of these decisions. and of the conunon-sense purpose of § 5,
is that the Court will apply the standards of its own decisions to test the validity
of enforcement clause statutes. If the statute protects the covered rights more
effectively than the existing judicial remedies, the Court s review of the Act will
be a relaxed one. If. however, it provides a less effective remedy. the Court will
decide it under extremely strict standards of review. A majority of the prevent
Court has already indicated that it w:11 not tolerate any legislative attempt to
restrict judicially - created rights.

Any statute which, as its primary purpose and effect, attempts to remove
some or the presently available judicial powers to remedy deprivations of Four-
teenth Amendment rights has little hope of survival. The Department of Justice
and Solicitor General Griswold have already conceded this point in a brief filed
with the Supreme Court last Term. Arguing against the creation of a new remedy
for a deprivation of constitutional rights there, making Federal agents who'd
violated the Fourth Amendment by making unreasonable search& d seizures
liable for damagesthe Solicitor General and the Department At the
least there would be substantial doubt whether (congress could simply reject a
judicially- created remedy bottomed on the Constitution ; a constitutional amend-
ment might be needed for such an end.

Brief for the United States at 21-22 (footnote omitted). The Court created
the remedy. !livens v. Six Unknown Named Agents of Federal Bureau of Nar-
cotics, 91 S.Ct. 1999 (1971).

II. THE CONGRESSIONAL POWER OVER JURISDICTION OF FEDERAL COURTS CANNOT
BE USED TO DEFEAT 14TH AMENDMENT RIGHTS

A. Introduction
The previous sections of this memorandum show (a) that the Fourteenth

Amendment creates an affamative constitutional linty, incumbent on school
requiring all necessary use of the tools of desegregation in order to

disestablish the dual system of public schools; (b) that there is no congressional
power under section ri of the Fourteenth Amendment to countermand the Dull-

" TIIP Court went on to nay that It did not think Congress was trying to Ilse Itn ; 5powers to enforce the court's earlier decisions nn the l'OngtinitionalIty of some aspects ofState regulation. but had bottomed its statute on the commerce clause.



ciary's declaration of rights and duties under the Equal Protection Clause,
or to inhibit the enforcement of constitutional principles; and (c) that the
proposed legislation flies in the face of these hardly questionable propositions
of constitutional law.

Moreover, it can readily be seen from the foregoing that the Nixon proposals
are not merely "outside" the section 5 power to enforce the Fourteenth Amend-
ment. In seeking to prohibit use of the tools of desegregation. the proposed
legislation flatly contradicts the command of the Constitution as interpreted by
the judicial branch in a long series of unanimous decisions. To be sure. the
legislation is framed in terms of restrictions on the enforcement powers of the
federal courts, and thereby poses a dangerous challenge to the independence and
integrity of the judicial branch and to the vitality of the principle of separation
of powers. The resultant jeopardy to the fundamental balance of our constitu-
tional scheme is discussed in the remainder of this memorandum. But it 14
important to note at the outset that if this legislation had been drafted in a
forthright manner as a prohibition on affirmative action by school officials for
purposes of desegregation, its unconstitutionality would be revealed simply by a
reading of the Supreme Court's unanimous opinion in North Caiolina State
Board of Education v. Swann. 91 Sup. Ct. 1284 (1971).

In that case a unanimous Supreme Omit struck down as unconstitutional a
North Carolina statute which i .rported to outlaw affirmative use of pupil
assignment techniques by stat school authorities, and specifically sought to pro-
hibit student transportation "for the purpose of creating a balance or ratio of
rave." The Court's reaction to this patently unconstitutional law is expressed
by Chief Justice Burger in some of the strongest language available to judges.
The attempt to block affirmative use of assignment techniques, "against the
background of segregation, would render illusory the promise of Brown v. Board
of Rdtication"the statute "must inevitably conflict with the duty of school
authorities to disestablish dual school systems-. by depriving them of "the one
tool absolutely essential to fulfillment of their constitutional obligation"it
would "inescapably operate to obstruct" necessary remedies, and thus "con-
travenes the implicit command of Green v. County School Board . . . that all
reasonable methods be available to formulate an effective remedy." At 1286.
'With respect to the statutory prohibition of busing for desegregation purpose.,
the Court specifically noted that "lms transportation has long been an integral
part of all public educational systems. and it is unlikely that a truly effective
remedy could he devised without continued reliance upon it"the anti-busing
provision was denounced because it would "hamper the ability of local authori-
ties to effectively remedy constitutional violations." At 1286. The broad holding
of the North Carolina case bears restatement in full, for the Nixon proposals
would have the United States attempt to achieve the unconstitutional aim of theNorth Carolina statute: ". . . if a state-imposed limitation on a school author-
ity's discretion operates to inhibit or obstruct the operation of a unitary school
system or impede the disestablishing of a dual system. it must fall : state policy
most give way when it operates to hinder vindication of federal constitutionalguarantees."

In short, the North Carolina ease establishes the proposition that no legisla-
tive body can authorize school authorities to perpetuate the constitutional wrong
of segregation by prohibiting affirmative use of the necessary tools of desegrega-
tion. Of course, the action of a state legislature was in question in that case, but
the Court's holding applies with equal force to Congress. "All provisions of fed-
eral, state, or local law requiring or permitting [racial] discrimination mustyield to . . . tlits fundamental principle that racial discrimination in public edu-
cation is uneonstitutiona'.." Brown v. Board of Education, 349 U.S. 294, 298(1955).

It is no wonder that the Nixon proposals were not teamed as prohibitions on
affirvAtive action by school officials, for in that event there would be an obvious
N.,1 fatal collision with the holding of the North. Carolina case. The remaining
question io whether, under the Constitution, Congress is permitted to achieve the
very same uncoustitutional result through indirection and legerdemainby legis-lation designed to hamper the enforcement powers of the federal courts, the
functional equivalent of legislation directly authorizing school officials to violate
the1r affirmative Fourteenth Amendment duties.
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B. Constitutional Principles Limiting Congressional Interference with Judicial
Enforcement Powers

It would be intolerable in our constitutional scheme if Congress were per-
mitted to legislate against the Constitution and defeat judicially declared con-
stitutional rights under the guise of defining the jurisdiction of the federal courts.
Administration spokesmen have suggested that the proposed legi lotion %%milli
be permissible as an exercise of congressional power to make "exception's" to the
Supreme Court's appellate jurisdiction, under Article III, section 2. and of
an asserted congressional power to vest the lower federal courts with such juris-
dictional powers as Congress sees fit. The contention is profoundly anticonstitu-
tional. Our constitutional scheme commits to the nation's judiciary the final
power to interpret the fundamental law, saving always the power of constitu-
tional amendment through prescribed procedures. To assert a legislative power
of nullification over the constitutional decisions or" the Supreme Court, is to pose
a blatant challenge to the fundamental principle of separation of powers. Such
unfettered power would altogether subvert judicial supremacy in declaring the
law of the Constitutionindeed, it would subvert the very institution of a writ-
ten constitution that is supreme law unless modified through the amendment
process.

There are few authoritative pronouncements by the courts that serve to define
the limits upon congressional power to regulate the jurisdiction of federal courts,
and this is no wonder, Congress has never attempted what the Nixon proposals
aim at achievingthat is, there has never been a law passed that expressly sin-
gles out a class of constitutional rights lying within the core purpose of a con-
stitutional provision, and seeks systematically to bar judicial enforcement of the
rights selected. "Congress has never . . e actually sought to push its authority
over jurisdiction so far. The basic jurisdictional statutes actually enacted have
allowed the judges to carry on their essential review functions with reasonable
effectiveness.... The organic power vested in the Congress over the competence
of the judical department does not enable it to act in a manner that would, in
effect, negate all judicial authority to vindicate constitutional rights."

R. Schwartz, "I. A Commentary on the Constitution of the United States : The
Powers of Government" 365 (1983). The antieonstitional nature of such legisla-
tion should be enough to eause its rejection by the Congressit always haq been
enough in the past. The unconstitutional nature of such legislation would, in any
event, cause its denunciation and invalidation by the courts.

1. The inevitable challenge to the principle of separation of powers, posed by
any legislation aimed at curtailing the enforcement powers of courts in con-
stitutional cases, is immeasurably heightened in the present context by virtue
of the unique role of federal courts in enforcing Fourteenth Amendment rights.
The proposed legislation would have the Congress turn its back on a hundred
years' tradition of expanding federal jurisdiction to enforce constitutional
rightsdisregard the vital necessity that claimants within the special protection
of the Fourteenth Amendment have continued access to the full panoply of
remedies ordinarily available in federal courtsand intervene to restrict the
courts in their uncompleted task of implementing the fundamental principles of
Brown.

(a) It is highly significant that the great expansion of the jurisdiction of
federal courts came in the period immediately following the Civil War. "[Alfter
the Civil War . . . the basic change was made whereby the national courts be-
came the primary forum for the vindication of federal rights. . . Congress
freely invoked the Federal courts to secure the Negroes newly granted civil
rights, and there was enacted a series of jurisdLdonal provisions most of which
have lasted to this day.' Hart & Wechsler, "The Federal Cc,rts and the Federal
System" 727-729 (1953). The Civil Rights Act of 1871 enacted a general cause of
action for civil rights deprivations by state officials, and the Congress vested
original jurisdiction of such claims in the federal courtsschool desegregation
cases today are tried under the provisions of that legislation. T, our years later the
federal courts were given original jurisdiction over all cases (beyond a certain
dollar amount) involving claims under federal law. Thus there emerged the
modern judicial system under which "the federal courts are the primary guard-
ians of constitutional rights," and it remains "a principle function of the federal
courts to vindicate the constitutional rights of all persons." Perez v. Ledesma,
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401 U.S. 82, 118-119 (1971) (concurring opinion). See also Zwickler v. Koota,
389 U.S. 241, 247 (1967) ; McNecse v. Board of Education, 373 U.S. 668, 672-674(1963).

lb) The core purpose of the Equal Protection Clause is to protect black citi-
zens of this nation against continued denial of equal status and dignity"to
take away all possibility of oppression by law because of race or color." Ex
Path! Virginia. 100 U.S. 339. 354 (1880). Indeed. so clear was the guiding spirit
and purpose of the Clause that the Supreme Court remarked in 1873:, "We doubt
very much whether any action of a State not directed by way of discrimination
against the Negroes as a class, or on account of their race, will ever be held to
come within the purview of this provision." The Slaughte -House Cases. 83 U.S.
(16 Wall.) at 410. The prophecy proved empty, but it remains that any attempt
to legislate against full vindication of the Fourteenth Amendment Rights of black
school children must be seen as striking at the heart of the Amendment. The pri-
mary intended beneficiaries of the Amendment are a racial minority stigmatized
and oppressed for centuries and unlikely to prevail in majoritarian institutions
such as legislatures or school boardsthe Equal Protection Clause, seen as a
limit on abuses of majoritarianism, is nugatory absent vigorous enforcement by
the courts. "Winder the conditions of modern government. litigation may well
be the sole practicable avenue open to a minority to petition for redress of
grievances." N.1.4CP v. Button, 371 U.S. 415, 430 (1963).

() The whole history of school desegregation shows the vital and unique con-
stitutional role of federal equity courts in implementing the command of Brown
v. Board of Education. In Brown II the Supreme Court decided not to exercise
its own power to frame a decree giving detailed relief. but rather remanded the
easel( to the district courts with instructions "to consider whether the action of
school authorities constitutes good faith implementation of the governing con,
stitutional principles.. . . [The lower courts shall1 consider the adequacy of
any plans the defendants may propose . . . to effectuate a transition to a racially
nondiscriminatory school system. During this period of transition, the courts
will retain jurisdiction of these cases." Brown v. Board of EducaVon, 349 U.S.
2(.14. 299-301 (1955). Numerous times during the ensuing decade and a half the
Supreme Court had occasion to underscore the intense responsibility of thecourts
in school desegregation cases". . . if Negro children of school age were to re-
eeivo their constitutional rights as we had declared them to exist, the coercive
assistance of courts was imperatively called for." Fnited States v., Montgomery
County Board of Education. 395 U.S. 225, 22.8 (1969). As a direct result of
Brown II the district courts "were invested with a discretion appropriate to
ultimate fashioning of detailed relief . , ." Watson v. City of Memphis, 373 U.S.
526, 531 (1963)the power of the lower courts, under the broad mandate a'
Brown II. was held to include if necessary an order directing school authorities
to reopen schools they had losed and to levy taxes to support public education.
Grips v. County School hoard, 377 U.S. 218, 233 (1964).

The decision of Brown II to tolerate some delay in according full constitu-
tional relief entailed a unique commitment of the federal judiciary to the proc-
ess of bringing dual school systems into compliance with the Constitution. In
time the constitutional command came to be articulated in terms of the right to
call upon the enforcement powers of the courts. In 1969 the original all- deliberate-
speed standard was held "no longer constitutionally permissible", Alexander v.
Holmes County Board of Education, 396 U.S. 19. 20 (1909), and expedited pro-
cedures to ensure full relief were held mandatory "... plaintiffs may apply for
immediate relief ,hat will at once extirpate any lingering vestiges of a constitu-
tionally prohibited dual school system . . . Such relief shall become effective
immediately after the courts. acting with dispatch. have formulated and ap-
proved an order that will achieve completc .lisestablishment of all aspects of a
segregated public school system."

Carter v. West Feliciano Parish School Board, 396 U.S. 290, 202 (1970) (eon-
earring opinion). The affirmative duty doctrine, which is primarily a formula-
tion of the constitutional obligations of school officials, was also articulated in
terms of the enforcement duties of the federal courts. "We hear in mind that
the court has not merely the power but the duty to render a decree which will
so far as passible eliminate the discriminatory effects of the past as well as bar
like discrimination in the future."

Louisiana v. United States, 380 U.S. 145. 154 (1965). quoted in Green v.
County School Board, 391 U.S. 430, 438 n.4. (1968). Recently in the Swann case.
Chief Justice Burger reemphasized the fundamental role of the courts: "In
default by the school authorities of their obligation to proffer acceptable rem-



Niles. a district court has broad power to fashion a remedy that will assure a
unitary school system." At 1270. And in the Swann cases the Court twig stated
( in identical language) that "The district judge or school authorities should
make every effort to achieve the greatest possible degree of actual desegrega-
tion..." Swann at 1281;, Doris v, Board of School commissioners, 91 Sup. Ct.
at 1292.

2. The congressional power to regulate jurisdiction "is not, of course, unlim-
ited." Glidden Company v. Zdanok, 370 U.S. 530, 568 (1962) (Harlan, J.).
For example, no one would suggest that Congress could bar black litigants from
federal court solely on account of their race. More broadly, it cannot be sup-
posed, consistently with the doctrine of separation of powers and judicial
supremacy in interpreting the law of the Constitution, that the power to regu-
late jurisdiction may be used for the purpose of defeating constitutional rights
declared by the highest court "The power vested in Congress over the juris-
diction of the judicial department may not ...be employed so as to destroy rights
guaranteed by the Constitution itself. The Congressional authority to prescribe
the rules by which judicial competence is to be governed must limited to such
rules as do not completely eliminate the essential function of the courts in
vindicating the rights guaranteed by the bash. document. To hold otherwise
would be to give the legislative department an all too easy way to circumvent
the supreme law, It can scarcely be supposed that tin. Framers. concerned as
they so clearly were with the (homer of legislative dominance in the govern-
mental structure they were creating. intend II to give Congress what amounts
to the power to render organic rights unenforceable in its discretion. To push
the Congressional power to withhold jurisdiction to the extreme of permitting
constitutional rights to be made'completely unenforceable would he to read the
basie document as authorizing its own destruction."

B. Schwartz. -I. A Commentary on the Constitution of the United States :;

The Powers of Government" 301 (1903)
"An 'impenetrable bulwark' against Congressional oppression [as Madison

railed the Bill, of Rights] that could easily be flanked by Congressional with-
drawal of jurisdiction from the courts would be no bulwark at all."

R. Berger. "Congress versus The Supreme Court" 294-95 (1969) :

Spokesmen for broad congressional power over jurisdiction often invoke
Ex Parts MeCardle, 7 Wall. 506 (1869), involving a statute withdrawing Supreme
Court appellate jurisdiction in habeas corpus cases. The Court pronounced this
"exception" to its jurisdiction valid and dismissed McCardle's appeal, thus ac-
quiescing momentarily in the congressional desie, t) prevent the Court from de-
ciding the validity of Reconstruction legislation attacked by McCardle. Yet it
would he incorrect to read the case as establishing, unfettered congressional power
to prevent the Court from adjudicating constitutional claims. The Court re-
tained the power to issue habeas corpus as an original matterthus withdrawal
of appellate jurisdiction merely closed one avenue, but did not bar access to the
Court altogether, and the power to resolve the substantive issues rv;,c(I by
McCardie remained intact. See Ex parte Yerger, 8 Wall. 85 (1869). Iu any event
the MeCardie case lacks progeny, and has been criticized in recent years, see
Glidden Company v. Zdanok. 370 U.S. 530. 605 n. 11 (1962) (Douglas, J., dis-
senting). The authority of MeCardle is attenuated by the historical context in
which the decision was renderedthe opinion recites that argument in the
case was delayed because the impeachment trial of President Johnson required
the presence of the Chief Justiceit was a time, in short, when separation of
powers was a dangerous doctrine to invoke. There is little doubt that the more
enduring principle is that of Martin v, Hunter's Lessee, 1 Wheat. 304 (1816), one
which strains to protect the primacy and integrity of the Supreme Court against
eneroaelunent.

Apart from McCardie there is a dearth of authority supporting congressional
power to hamper the courts in enforcing the Constitution. The wart!me price
control legislation barred the district courts from adjudicating the validity of
price regulations, but the same legislation provided a special court to adjudi-
cate these controversies, with review in the Supreme Courtthe legislation was
upheld because it preserved a fair and effective remedy for litigants in a federal
judicial forum. See Yakua v. United States, 321 U.S. 414 (1944), and Lockerty v.
Phillips. 319 U.S. 182 (1943). The Norris-La Guardia Act, 29 U.S.C. § §101-115,
bars the federal courts from issuing injunctions in certain labor disputes, through
a declaration that federal judges have no "jurisdiction" to issue such relief. The
Act was of course upheldbut this statute simply declares the Nate policy
of the United States on a nonconstitutional matter, and does not purport to deny
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litigants injunctive relief to ref; constitutional violations. The "Portal-to-
Portal" Act came after the Supreme Court had construed the Fair Labor Stand-
ards Act in a novel manner, g.ving rise to enormous claims for hack pay : the
Congress responded by changing the law and denying "jurisdiction" to enforce
the broader liability. The Act was upheld in the lower courts, but not on the
theory that Congress has unfettered power to interfere with the course of judi-
cial decision-making: "We think . that the exercise by Congress of its con-
trol over jurisdiction is subject to compliance with at least the requirementN of
the Fifth Amendment. That is to say, while Congress has the undoubted power
to give, withhold, and restrict the jurisdiction of the courts other than the Su-
preme Court, it must not so exercise that power as to deprive any person of
life. liberty. or property without due process of law or to take private property
without just compensation."

Battaglia v. General Motors Corp., 169 F. 2d 254, 257 (2d Cir. 1948), cert.
denied, 335 U.S. 887 (1948). It is the Fifth Amendment, of course, through which
the Equal Protection Clause is enforced against the federal government. Boding
v. Sharpe, 347 U.S. 497 (1954).

In the situations mentioned the exercise of congressional power to control
jurisdiction was upheld. but in nn case did the extraordinary legislation involved
single out a class of constitutional rights and purport to foreclose effective
judicial enforcement. See generally B. Schwartz. supra, at 356-65. Yet this is
virtually the sum of judicial authority available to spokesmen for the proposed
legislation. The field of administrative law presents situations in which the
diming and scope of judicial review is limited by statute, but courts have been
Left to defend the principle of judicial primacy in deciding matters of law and
in controlling the administrative fact-finding process. See, e.g., Crowell v. Benson,
285 U.S. 22 (1932). When statutes have attempted to oust the courts, in whole or
significant part, f ^mu exercising control over administrative lawlessness, the
statutory restrictions have been brushed aside in order to accord constitutional
claims n meaningful Judicial hearing. See Oesteretch v. Selective Service System,
393 U.S. 233 (1968) ; Wong Wing v. United States, 163 U.S. 228 (1896). The broad
principle of these cases is relevant in the present context, for the proposed
legislation attempts to commit the constitutional rights of black school children
to the uncontrolled discretion of the very administrative authoriesstate and
local school officialsresponsible for violating the Constitution in the first place.

To be sure, Supreme Court opinions acknowledge a broad power on the part
of congress to allocate the judicial business of the United States between state
and federal courts. Congress has the power to impose ustrictions on federal
diversity-of-citizenship jurisdiction, see Sheldon v. Sill, 8 Hcw. 440 (18.50). when
the result is simply that the &ontroversy be tried in state court. Moreover, "Con-
gress could, of course, have routed all federal constitutional questions through
the state court systems, saving to this Court the final say when it came to review
of state judgments." Wisconsin v. Constantineau, 400 U.S. 433, 437 (1971). As
noted above, it was not until after the Civil War that broad "federal question"
jurisdiction was lodged in federal courts. But these facts about congressional
power over jurisdiction in no way support the view that Congress may legislate
to prevent effective enforcement of constitutional rights. Remitting a class of
eases to state courts, while preserving Supreme Court appellate review, is in
harmony with the requirement of effective judicial enforcement. in fart. in
circumstanees where state law does not adequately accommodate constitutionally
protected interests. and federal courts may not be available to the claimant, the
Supreme Court has held that state courts may be required to create a special
remedy. not otherwise available at state law. in order to vindicate eonstitutional
rights. Ware v. Lore County. 253 U.S. 17 (1920) : see General Oil ComPanll v.
train, 209 U.S. 211 (1908).

It is evident that the proposed legislation is not simply a remitting of Four-
teenth Amendment suitors to state courts, preserving the Supreme Court's power
to review state court ,sodgments in sehool desegregaion ^sst,s and to command
effective relief. First, all federal eon:b Inc iding the hupreme Courtwould
be barred from ordering the full relief required by the Constitution. The Supreme
Court would he required to affirm, or decline to review, constitutionally inade-
quate judgments of state courts. Such an ousting of unifying Supreme Court
review is a direct challenge to "the essential role of the Supremo Court in the
constitutional plan." Hart, "The Power of Congress to Limit the Jurisdiction of
Federal Courts," 66 Miry. L. Rev. 1362. 1365 (1953). In Genera/ Oil, supra at 2211,
the Court noted that "without power of review by this court, it must be evident
that an easy way is open to prevent the enforcement of many provisions of the
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Constitution, and the Fourteenth Amendment, which is directed at state actioncould be nullified as to much of its operation" such a result is intolerable, andwas rejected by the Court.
The practical effect of the proposed legislation is not simply to oust SupremeCourt review of state judgments, but is to oust the state courts altogether fromthe process of desegregation, leavirg no judicial form capable of according fullprotection to the constitutional rights of black school children. There is nothing tosupport such a result in the decisions allowing Congress to allocate judicial busi-ness between state and federal coeds. The proposed legislation does not takeaway federal jurisdiction over civil rights actions but rather restricts the enforce-ment powers of the federal courtsfederal district courts would retain originaljurisdiction over school desegregation cases, and defendant school boards wouldbe able to remove such cases from state courts, see 26 U.S.C. § 1941, thus cuttingoff the possibility of a more complete remedy in a nonfederal forum. See ArcoCorp. v. Aero Lodge, 390 U.S. 557, 561 (1968). As the Supreme Court noted in acase involving the anti-injunction provisions of Norris-La Guardia, there is "obvi-ously a compelling incentive" for defendants to remove to federal court, whenthey thereby "gain the advantage of [federal] strictures upon injunctive relief."Boys Markets, Inc. v. Retail Clerks Union, 398 U.S. 235, 245 (1970). It is ironyindeed that the removal statutes, enacted in the post-Civil War period and de-signed to ensure "the primacy of the federal judiciary in deciding questions offederal law", Arco, supra at 560, should serve to ensure that constitutional rightscan receive no greater protection in state court than the proposed legislativewould allow in a federal forum.

3. The proposed legislation cannot be supported as an exercise of congres-sional power to define the jurisdiction of federal courts.The clear purpose and predictable effect of the legislation is to prevent fulland effective vindication of Fourteenth Amendment rights, by barring federalcourts from exercising ordinary equity powers to aid the desegregation process.Plainly the legislation is not simply an attempt to allocate the judicial busi-ness of the United States among available courts or to provide housekeepingrules for the orderly handling of that business. It does not remove a neutrallydefined subject matter from the reach of federal courts, but aims specificallyat hampering the enforcement of constitutional rightsit preserves jurisdic-tion in order to deny enforcement. Nothing in the available caselaw suggeststhat such an abuse of legislative power is permissible.
Much remains to be said in order to sketch the extent of the invasion ofjudicial integrity that is proposed.
Last term, in Bivens v. Six Unknown Named Agents, 91 Sup. Ct. 1999 (1971),the Supreme Court held that an action for money damages would lie in federalcourt against federal officials alleged to have violated the Fourth Amendment,although Congress had never created a statutory right to sue for such relief.The Court itself created the cause of fiction, finding that available remedies forsuch constitutional deprivations were not fully effective. The Court cited andrelied upon the following language of Bell v. Hood, 327 U.S. 678, 684 (1946) :. . it is established practice for this Court lo sustain the jurisdiction offederal courts to issue injunctions to protect rights safeguarded by the Constitu-tion and to restrain individual state officers from doing what the 14th Amend-ment forbids the state to do. Moreover, where federally protected rights havebeen invaded, it has been the rule from the beginning that the courts will bealert to adjust their remedies so as to grant the necessary relief. And it is alsowell settled that where legal rights have been invaded, and a federal statuteprovides for a general right to sue for such invasion, federal courts may use anyavailable remedy to make good the wrong done."In his careful and scholarly concurrence in Bivens, Justice Harlan acknowl-edged that "the judiciary has a particular responsibility to assure the vindica-tion of constitutional interests", id. at 2010, and emphaszed "the presumedavailability of federal equitable relief against threatened invasions of con-stitutional interests .. ." Id. at 2008: "The reach of a federal district court's 'in-herent equitable powers,' Textile Workers Union v. Lincoln Mills, 353 U.S.448, 460. (Burton, J., concurring), is broad indeed, e.g., Swann v. Charlotte-Mecklenberg. . . . (Al general grant of jurisdiction to the federal courts byCongress is thought adequate to empower a federal court to grant equitablerelief 4.,)r all areas of subject-matter jurisdiction enumerated therein, see 28r.S.0 § 1331 (a )...." Id. at 2009.

T:le proposed legislation flies in the face of each of the premises of the Riven.&ision It is an attempt to render the courts unable to discharge their "respon-80 4 4 9--7 2pt.
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sibility to assure the vindication of constitutional interests"; specifically, the
legislation seeks to deny the power of courts "to adjust their remedies so as to
grant the necessary relief", thus invading the "inherent equitable powers" of
the judicial branch, as exercised in Swann. In the Bivens situation itself Con-
gress bad not previously sought to foreclose the remedy that the Court held to
be necessary, but the Government specifically argued in the Bivens case that once
a constitutional remedy is in fact created by the Court, Congresa would probably
have no power to withdrawn the remedy by legislation: "At the least there
would be substantial doubt whether Congress could simply reject a judicially-
created remedy bottomed on the Constitution ; a constitutional amendment might .be needed for such an end."

Brief for the United States in Bivens, at 21 -22;
Grave constitutional doubts about congressional repeal of Bivens translate

themselves into a certainty that congressional overruling of Swann is prohibited
by the Constitution. For under the proposed legislation, federal courts a ouldstill be required to adjudicate school desegregation cases, but would be barredfrom according the full relief required by the Fourteenth Amendment. It isobviousi offensive to the principle of separation of powers for the courts to be
required to adjudicate a controversy and yet be rendered unable to decide itin accordance with the Constitutionin light of American judicial history sinceBrown II, it is a particularly egregious assault upon judicial integrity for Con-
gress to require that federal courts pronounce upon school desegregation casesyet he without power to grant an effective remedy to redress the wrong uncovered
and denounced. To retain jurisdiction and bar enforcement places the courtsin an intolerable position : "Jurisdiction is always jurisdiction only to decide
constitutionally." Hart & Wechsler. The Federal Courts and the Federal System
at 340 (1953). See United States v. Klein, 13 Wall. 128 (1871).

Finally, the proposed legislation is more than a mockery of the constitutionalrights left without enforcement, and more than "an unconstitutional attempt toinvade the judicial province." Glidden v. Zdanok, 370 U.S. 530, 568 (1962)(Harlan, J.). The proposed legislation would have the intended effect of freezing
an unconstitutional state of affairs by interfering with the corrective judicial
process commenced after Brown II. A federal court would be compelled to up-hold a desegregation plan well short of what, the Constitution requires. Thelegislation would involve the federal judiciary in sanctioning unconstitutionalconduct and ratifying the continuance of a constitutional wrong unabated.Should the courts actually refuse to grant the relief required by Swann, and
instead approve desegregation plans that do not and cannot satisfy the Four-
teenth Amendment, then they would become at least as involved in the under-lying discriminatory conduct as courts that lend enforcement aid to raciallyrestrictive convenants.

Such a course is barred by Shelley v. Kraemer, 334 U.S. 1 (1948), for courts
are surely among the addressees of the Constitution, and are bound by the judicialoath to enforce the Constitution as the supreme law.

Indeed. the role of the judiciary under the proposed legislation would bevastly worse than that condemned as unconstitutional in Shelley. In the situa-tion under discussion, the underlying discriminatory conduct is official, notprivateand, of course, the courts cannot simply withdraw from an enforcementrole. as in Shelley. The courts would remain open to e)orcise all traditionaljudicial powers in order to enforce all other constitutional rights calling forequitable reliefall. that is, other than the class of rights uniquely within thepurview of the Fourteenth Amendment and uniquely within the protection ofthe federal courts. The proposed legislation would, in short, single out therights of a minority and place a special roadblock in the path of their ultimatevindication; it would amount to authorization arc I approval of the failure ofschool officials to discharge their affirmative constitutional duty to desegregate;and it would render the courtsand the Congresscomplicit in the denial ofconstitutional rights. When abandonment of a corrective process designed to
redress racial discrimination has involved consequences such as these. the Su-
preme Court has not hesitated to condemn the action as violative of the Constitu-tion. See hunter v. Erickson, 393 U.S. 385 (1969) ; Reitman v. Mulkey, 387 U.S.369 (1967),

-.-
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Tug CONSTITUTIONALITY OF THE NIXON ADMINISTRATION'S PROPOSED STUDENT
TRANSPORTATION MORATORIUM BILL

(By Richard T. Seymour and Lewis D. Sargentich)

INTRODUCTION AND CONTENTS

This memorandum discusses the proposed student transportation moratoriumbill from the standpoint of the ordinary principles of Constitutional law bywhich the courts have traditionally passed upon the validity of legislation.
Other memoranda, parts of which are still in preparation, will discuss otherissues.

The questions which this memorandum seeks to answer are four :
(1) Can Congress lawfully suspend the right to an integrated education

while it deliberates on the second Nixon bill? See page 2.
(2) Is the proposed legislation unlawfully overbroadi.e., so completely

unrelated to the evils it claims to redress that it violates the Constitution,even though other, narrower legislation having a closer relationship to
these evils would be upheld by the courts? See page 6.

(3) Does this legislation's difference in treatment between school districts
desiring to remain segregated (which are spared the need to integrate) and
school districts desiring to comply with the Constitution (which can) violatethe Constitution by making the enjoyment of a constitutional right turn
upon a purely arbitrary decision by each school district? See page 19.(4) Does the proposed moratorium violate a 57-year string of constitu-
tional decisions of the Supreme Court by freezing into place a segregated
status quo? See loge 13.

Some of the dismission on these points is as relevant to the proposed EqualnIneat al Opportunities 1411 as to the transportation moratorium bill.

1. TILE CONSTITUTIONAL RIGHT TO AN INTEGRATED EDUCATION CANNOT RE SUSPENDED
WHILE CONGRESS DELIBERATES

The bill seeks to suspend for a year the power of Federal courts to order any
meaningful remedies' in dealing with de jure segregated schools. This is ostensi-bly so that Congress will have the necessary time to deliberate about the prob-
lem of school segregation and come up with appropriate remedies. The problem
is that constitutional rights can no longer lawfully be suspended while a legisla-
ture contemplates means of dealing with a problem. When the Supreme Court
handed down the second Brown. decision in 1955, 349 U.S. 294, it authorized adeparture from the normal rule that deprivations of constitutional rights should
be remedied immediately and totally, and allowed limited delays in achieving
complete desegregation of a school board could "establish that such time isnecessary in the public interest" and was consistent with full compliance. 349U.S. at 300.

As early as 1964, the Supreme Court announced that the period in which these
rights could be suspended had Name to an end : The time for mere "deliberate
speed" has run out, and that phrase can no longer justify denying these Prince
Edward County school children their constitutional tlgliis to an educatioh equal
to that afforded by the public schools in the other parts of Virginia.

Griffin v. County School Board of Prince Edward County, 377 U.S. 218, 234(1964). The Court reiterated this point the next year., In Bradley v. School
Virtually every meaningful remedy for segregated schoolspairing, zoning, educationalparks, etcnecessarily involve some degree of student transportation. And the vastmajority of school districts, which have traditionally used some degree of student trans.portation for reasons unrelated to desegregation, ennnot possibly have anv level ofdesegregation that does not involve some change in transportation. A prohibition ofstudent transportation, therefore, strikes at the jugular vein of school desegregation andmakes any meaningful remedy Impossible.

The proposed bill not only prohibits the transportation of any child who was not beingtransported prior to its effective date. but also prohibits assigning to a different school anychild who is presently being transported for any reason, The bill thus immunizes from newpupil assignment orders more than 4O of the r udents in the countrythose who have totake a school bus in order to get to school anyway.
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Board of the City of Richmond, 382 U.S. 103, 105 (1965), it stated, "Delays in
desegregating school systems are no longer tolerable." Three years later, the
Supreme Court again held that these rights could no longer be suspended: The
burden on a school board today is to come forward with a plan that promises
to work, and promises realistically to work now.

Green v. County Sohool Board of New Kent County, 391 U.S. 430, 439 (1968).
Accord. United States v. Montgomery County Board of Education, 395 U.S. 225,
235 (1969).

In October, 1969, the Supreme Court again held that the constitutional right
to an integrated education could no longer be delayed, but had to be enforced
fully and immediately:

The question presented is one of paramount importance, involving as it
does the denial of fundamental rights to many thousands of school children.
who are presently attending Mississippi schools under segregated conditions
contrary to the applicable decisions of this Court. Against this background
the Court of Appeals should have denied all motions for additional time
because continued operation of segregated schools under a standard of
allowing "all deliberate speed" for desegregation is no longer constitutionally
permissible. Under explicit holdings of this Court the obligation of every
school district is to terminate dual school systems at once and to operate now
and hereafter only unitary schools.

Alexander v. Holmes County Board of Education, 396 U.S. 19, 20 (1969). A
month and three days later, the Fifth Circuit Court of Appeals authorized a one-
semester delay in the full integration of the student body in a number of school
districts, although it ordered the complete and immediate integration of faculty,
staff, etc. Singleton v. Jackson Municipal Separate School District, 419 F.2d 1211
(1969). Under the name of Carter v. West Feliciano Parish School Board, 396
U.S. 290 (1970), the Supreme Court reversed the singleton decision six weeks
after it was entered. Justices Harlan and White, in a concurring opinion. stated
that they understood Alexander to require that, upon a pima facie showing of
continued segregation:

plaintiffs may apply for immediate relief that will at once extirpate
any lingering vestiges of a constitutionally prohibited dual school system.

Alexander makes clear that any order so approved should thereafter be
implemented in the minimum time necessary for accomplishing whatever
physical steps are required to permit transfers of students and personnel or
other changes that may be necessary to effectuate the required relief.

396 U.S. at 292, 293. Referring to two other cases, Justices Harlan and White
continued :

tins would lead to the conclusion that in no event should the time
from the finding of noncompliance with the requiren ents of the Green case
to the time of the actual operative effect of the relief, including the time for
judicial approval and review, exceed a period of appre,ximately eight weeks.
This, I think, is indeed the "maximum" timetable estiblished by the Court
today for cases of this kind.

396 U.S. at 293. Justices Black, Douglas, Brennan and M mshall expressly dis-
agreed with the conclusion of Justices Harlan and White hat an eight weeks'
delay in null integration would be permissible :

" those views retreat from our holding in Alexand I. v. Holmes County
Board of Education. 890 U.S., at 20, 90 S.Ct.. at 29. tha- "the obligation of
every school district is to terminate dual school systems t t once an to oper-
ate now and hereafter only unitary schools."

Id. In the unanimous decision in Swann v. Charlotte- Mecklenburg Board of
Education. 91 S. Ct. 1267, 1275 (1971), Chief Justice Burger quoted the lan-
guage of Green appearing above, and continued :

This was plain language, yet the 1969 Term of Court brought fresh evi-
dence of the dilatory tactics of many gehool authorities. Alexander v. Holmes
County Board of Education. 396 U.S. 19, 90 S. Ct. 29, 24 L. Ed. 2d 19, restated
the basic obligation asserted in Griffin v. County School Board, 377 TT.S. 218,
234. 54 S. Ct. 1220. 1234, 12 L. Ed. 2d 256 (1964), and Green, supra, that the
remedy must be implemented forthwith.

The moratorium bill provides for a year's delay in all new court orders requir-
ing any additional or any different student transportation, and affects equally
every school district in the country whether it be a rural, two-school district with
a total of 120 students or a large, metropolitan district such as Richmond, In-
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dependently of the constitutional issues of overbreadth discussed in the succeed-
ing section, the moratorium bill violates the strong policy, to which the courts
have time and again addressed themselves, for closely tailoring the remedy in aschool desegregation case to the particular problems and needs of particularschool districts.'

Under the last eight years of controlling decisions, the delay sought by thisbill is in clear conflict with the Constitution, a conflict that appears in even
starker relief by the stay's lack o' relation to any consideration of differing
degrees of adniinistrative burden and of differing types of court orders in differ-ing kinds of school districts.

In Green v. County School Board of Netv Kent County, 391 U.S. 430, 439, theCourt stated:
The obligation of the district courts, as it always has been, is to assess

the effectiveness of a proposed plan In achieving desegregation. There is no
universal answer to complex problems of desegregation ; there is obviously
no one plan that will do the job in every case. The matter must be assessed
in light of the circumstances present and the options available in each
instance. It is o. =bent upon the school board to establish that its proposed
plan promises meaningful and immediate progress toward disestablishing
state-imposed segregation. It is Licumbent upon the district court to weigh
that claim in light of the facts at hand and in light of any alternativeswhich may be shown as feasible and more promising in their effectiveness.

II. The Proposed Bill Is Unconstitutionally Overboard

The student transportation moratorium b:11 is purportedly directed at the
physical and educational harm to children caused by excessive busing- If the
legislation were closely linked to the prevention of such harm, it could well beupheld by the courts. The Nixon proposals, however, are a blunderbuss approach
that reach all student transportation and have not the remotest links to thedegree of harm present in any particular situation.

The articulation of the purported goals of this legislation in MontgomeryCounty. 395 U.S. at 235, the Court again stated its adherence to the policy that
"in this field the way must always be left open for experimentation." The courts
deciding remedial questions are to be :

local courts so far as practicable. those courts to be guided by
traditional equitable flexibility to shape remedies in order to adjust and
reconcile public and private needs.

395 U.S. at 227. This policy was strongly endorsed by Chief Justice Burger
in Swann. 91 S. Ct. at 1276

If school authorities fail in their affirmative obligations under these hold-
ings, judicial authority may be invoked. Once a right and a violation have
been shown. the scope of a district e. art's equitable powers to remedy past
wrongs is broad, for breadth and flexibility are inherent in equitableremedies.

"The essence of equity jurisdiction has been the power of the Chancellor
to do equity and to mould each decree to the necessities of the particular
ease. Flexibility rather than rigidity has distinguished it. TLe qualities of
mercy and practicality have made equity the instrument for nice adjustment

'This policy was expressed most clearly in the second Brown decision. 349 U.S. 294.299-300 (1955) (footnotes omitted) :
Full implementation of these constitutional principles may require solution ofvaried local school problems. School authorities have the primary responsibility forelucidating, assessing, and solving these problems ; courts will, have to considerwhether the action of school authorities constitutes good faith implementation of thegoverning constitutional principles. Because of their proximity to local conditionsand the possible need for further hearings, the courts which originally heard theseeases can best perform this judicial appraisal. Accordingly, we believe it appropriate toremand the cases to those courts.
In fashioning and effectuating the decrees, the courts will be guided by equitableprinciples. Traditionally, equity has been characterised by a practical flexibility Inshaping its remedies and by a facility for adjusting and reconciling public and privateseeds. These cases call for the exercise of these traditional attributes of equity power.At stake is the personal Interest of the plaintiffs In admission to public schools assoon as practicable on a nondiscriminatory basis. To effectuate this interest may callfor elimination of a variety of obstacles In making the transition to school systemsoperated In accordance with the constitutional principles set forth in our May 17,1954 decision. Courts of equity may properly take into account the public interest inthe elimination of such obstacles in a systematic and effective manner. But it shouldgo without saying that the vitality of these constitutional principles cannot heallowed to yield simply because of disagreement with them.



and reconciliation between the public interest and private needs as well as
between Competing private claims." Hecht Co. v. Bowles, 321 U.S. 321,
329-330, 64 S. Ct. 587. 592, 88 L. Ed. 754 (1944), cited in Brown II, supra,
349 U.S. at 300. 75 S. Ct. at 756.

The "findings" of Section 2 cannot save the legislation if it is otherwise
overboard. Since this bill affects fundamental rights, the constitutional standard
by which it must be judged is that enunciated in Bates v. City of Little Rock,
361 U.S. 516. 525 (1960)

But governmental action does not automatically become reasonably re-
lated to the achievement of a legitimate and substantial governmental pur-
pose by mere assertion in the preamble of an ordinance. When it is shown
that state action threatens significantly to impinge upon constitutionally
protected freedom it becomes the duty of this Court to determine whether
the action bears a reasonable relationship to the achievement of the govern-
mental purpose asserted as its justification.

And again, in Shclto v. Tucker, 364 U.S. 479, 488 (1960) (footnotes omitted )
In a series of decisions this Court has held that, even though the govern-

mental purpose be legitimate and substantial. the purpose cannot be pur-
sued by means that broadly stifle fundamental personal liberties when the
end can be more narrowly achieved. The breadth of legislative abridgment
must be viewed in the light of less drastic means for achieving the same
basic purpose.

In N.A.A.C. P. v. Button, 371 U.S. 415, 438 (1963), the Court stated :
Precision of regulation must be the touchstone in an area so closely touch-

ing our most precious freedoms.
And yet again, in United States v. Robe!, 389, U.S. 258, 265 (1967)

When Congress' exercise of one of its enumerated powers clashes with
those Individual liberties protected by the Bill of Rights, it is our "delicate
and difficult task" to determine whether the resulting restriction on freedom
can be tolerated.

There, the statute was invalid because Congress could have used "lees drastic"
means of achieving a valid legislative goal. 389 U.S. at 268. Similarly, in Dean
Milk Co. v. City of Madison. Wisconsin, 340 U.S. 349, 354 (1951), the Cturt
struck down an ow broad milk inspection ordinance. since "reasonable alte, na-
tives", having a less. r impact on interstate commerce, were available.

As recently as March 21, the Court reaffirmed these principles in invalidating
Tennessee's durational residency requirement for voting:

It is not sufficient for the State to show that &rational residence require-
ments further a very substantial state interest. In pursuing that important
interest, the State cannot choose means which unnecessarily burden or re-
strict constitutionally protected activity. Statutes affecting constitutional
rights must be drawn with "precision," NAACP v. Button 371 U.S. 410. 438
(1963) : United States v. Robel, 389 U.S. 258, 265 (1967), and must be "tail-
ored" to serve their legitimate objectives: Shapiro v. Thompson, supra. 394
U.S., at 631. And if there are other reasonable ways to achieve those goals
with a lesser burden on constitutionally protected activity, a State may not
choose the way of greater interference. If it acts at all, it must choose "less
drastic means." Shelton v. Tucker, 364 U.S. 479, 4F8 (1960).

Minn v. Blimistein. 40 U.S. Law Week 4269. 4273 (March 21, 1972),
How fare the Nixon proposals under these standards? Very poorly. For

example :
1. School District A, which has never made any efforts to desegregate but which

could be completely integrated by a pairing or other plan that would require
some busing. Even if no student would have to ride for more than ten minutes,
the Administration bill would prohibit. the court from issuing the order.

2. School District B, which has been attempting to comply with Brown v. Board
of Education for scars, but which has so far been given a hit more lenience by the
local Federal district court than the law allows. It has just one final step to take
in order to be in full compliance but this step involves a restructuring of the exist-
ing student transportation. Fewer students wPi hebused and the average ride
will be shorter, but the new plan involves busing some students not now being
bused. Others now hieing bused would no longer be bused under the new plan. The
Administratim, bill prohibits a court from ordering the final step, even if the
court found that the new plan wonle, he better for the health and well-being of the
children involved than the existing plan.

3. School District C. run by segregationist diehards. has only two schools, a
block from each other, Since it's a rural district, it has always had a fair amount
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of busing. But it has never allowed black children to ride on the same school
bus with whites and, even though all whites needing transportation are bused, afair number of black children are forced to walk miles to school each day, while
they're passed by half-empty "white" school buses. The Nixon bill would prohibit
a court from ordering the school district to pick up these black children.

4. School District D, which is operating under a final desegregation plan in-
volving some busing, finds that a new black family has moved into the district.
Under the Nixon bill, it could refuse to pick up the new black family's children
pursuant to the existing plan, and a United States court would be powerless to doanything about it.

5. School District E, operating under a plan that allows students to transfer
from a school in which their race is a majority to one in which their race is in a
minority, refuses to allow such majority-to-minority transfers after the effective
(late of the Nixon bill. EVPII if a student trying to volunteer to transfer already
being bused, the Nixon bill deprives the Federal court of the power to order com-
pliance with the existing transfer provision.

The proposed legislation does nothing to prohibit "harmful" levels of busingin existing orders assuming that ouch levels have ever been ordered. Nor does
the legislation forbid a school board to volunteer a plan that would require such
"harmful" levels of busing. It does prevent a student from volunteering to be1111SM in order to enjoy an integrated education.

The legislation under consideration, then. forbids far more desegregation thanits announced purposes require, and leaves intact some of the claimed evils it
purports to redress. It has the same constitutional infirmities as the Tennessee
voter residency statute struck down March 21

Similarly, the durational residence requirements in this case flounder
because of their crudeness as a device for achieving the articulated stategoal of assuring the knowledgeable exercise of the franchise. The classifica-tions created by durational residence requirements obviously permit any long-
time resident to vote regardless of his knowledge of the issuesand obviously
mony long-time residents do not have any. On the other hand, the classifica-tions bar from the franchise many other, admittedly new, residents who have
become minimally, and often fully, informed about the issues.

Dunn v. Blumstein. 40 U.S. Law Week 4269, 4275.
There is little room for doubt that the Administration transportation mora-torium bill falls fatally short of "the exacting standard of precision we requireof statutes affecting constitutional rights," Dunn, supra at 4279.

III. TIIE EXCEPTION FOR SCHOOL. DISTRICTS VOLUNTEERING TO OBEY THE CONSTIIITTION
IS AN UNCONSTITUTIONAL LEGISLATIVE CLASEIFICATION MAKING THE AVAILABILITY
OF A CONSTITUTIONAL RIGHT TURN UPON A PURELY ARBITRARY DECISION BY EACH
SCHOOL DISTRICT

Section 3(c) of the student transportation moratorium bill allows a school dis-trict to make a free-will offering to the Founding Fathers. Section 405 of the
Equal Educational Opportunities bill has an identical provision. If a school dis-
trict wants to desegregate, by means involving additional or different busing, theAdministration bills will not block its way. A prohibition of a school district's
voluntary e(bedience to the Constitution would be even more glaringly miconsti,
tutional,' but the effort to evade this problem chosen by the drafters runs afoulof perhaps the two most frequently enforced constitutional principles :. that legis-lative classifications affecting fundamental rights have some compelling basis,
Rates v. City of Little Rock, 301 U.S. 516. 324 (1960)' and that the enjoyment
of constitnional rights cannot he made to turn upon arbitrary decisions.

The Supreme Court most recently articulated the standards it uses ill evalu-ating such classifications under the Equal Protection Clause in 1)111111

Nwth Carolina State Board of Education v. Swann. 91 S. Ct. 1254 (1.1711.Thos is especially true where. as here. the iegIsintiou gives local school distrletq theoption to maintnin their classification of students hosed on race. A long line of supremeCourt decisions have held such classifications to he inherently "constitutionally so.pect",and subject to the "most rigid scrutiny". E.g., MeLanahlin Florida. :170 U.S. 154, 192(10(341 : Bolling v. Sharps, 347 U.S. 497, 499 (1914); fiorimatan V. United States, :In r.I4214, 210 (1944) : Anderson v. Martin, 375 U.S. 399 (1904) .:. Watson v. City of Memphis,'373 U 5.526 (1963).
The due process clause of the Fifth Amendment Is coextensive 11th the Equal Prater-Win clause of the Fourteenth Amendment in the area of school desegregation. Bolling v.:Thaw, 347 U.S. 497 (1954),
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Blumatein, 40 U.S. Law Week 4269 (March 21, 1972). Discussing Tennessee's
durational re- idence reqlirements for voting, which the court held to be uncon-stitutional, the decision sated

Durational residence laws penalize those persons who have traveledfrom one place tc ^nother to establish a new residence during the qualifyingperiod. Such laws div., residents into two classes, old residents and newresidents, and discriminate against the latter to the extent of totally deny-ing them the opportunity to vote. The constitutional question presented iswhether the Equal Protection Clause of the Fourteenth Amendment permits
a State to discriminate in this way among its citizens.

To decide whether a law violates the Equal Protection Clause, we look, inessence, to three things: the character of the classification in question ; theindividual interests affected by the classification ; and the governmental
interests asserted in support of the classification.

40 U.S. Law Week at 4271 (footnote omitted).
This proposed legislation seeks to divide all black school children into two

classes: those attending school in school districts which wish to obey the Con-stitution. and those attending school in districts that prefer to continue each ofthe remaining vestiges of discrimination. the elimination of which would requiresome degree of student transportation. The consequence of what district a blackchild attends is severe: in the first, he will obtain full and immediate enjoymentof his constitutional rights; in the second, his rights will he suspended fo ayear or, perhaps, be lost altogether.
The only difference that accounts for such a total disparity in the enjoyment

of a constitutional right is the choice of tie school board. The proposed legisla-
tion eMablishes no standards for a school board to follow in deciding how to ex-ercise its choice: a decision based upon whim or caprice, or based upon. the senti-ment that black children are inherently inferior, is fully acceptable under the
Nixon plan. The children in both types of school systems are equally entitled to
redress, and any legislative scheme that conditions the enjoyment of constitu-tional rights on so unprincipled a pivot must fall. The language of the Court in
Yu* Wo v. Hopkins, 118 U.S. 356, 366-367 (1886) is telling:

We are consequently constrained, at the outset. to differ from the su-
preme court of California upon the real meaning of the ordinances as vest-ing in the board of supervisors a not unusual discretion in granting or with-
holding their assent to the use of wooden buildings as laundries, to be ex-ercised in reference to the circumstances of each case, with a view to theprotection of the public against the dangers of fire. We are not able to con-
cur in that interpretation of the power conferred upon the supervisors. Thereis nothing in the ordinances which points to such a regulation of the business
of keeping and conducting laundries. They seem intended to confer. and ac-
tually do confer, not a discretion to be exercised upon a ca asideration of the
circumstances of each ease. but a naked and arbitrary power to give or
withhold consent. . . . (If a mandamus action were brought against super-visors who had arbitrarily withhela their consent.) it would be a sufficient
answer for them to say that the law had conferred upon them authority to
withhold their assent, without reason and without responMbility. The powergiven to them is not confided to their discretion in the legal sense of that
term, but is granted to their mere will. It is purely arbitrary, and acknowl-edges neither guidance nor restraint.

And, at 369-70:
When we consider the nature and the theory of our institutions of govern-

ment. the principles upon which they are supposed to rest, and review the
history of their development, we are constrained to conclude that they do
not mean to leave room for the play and action of purely personal and arbi-trary power.

Accord. e.g.; Gulf, 04S. F. Ry. Co. v. Ellis, 165 U.S. 150, 155, 159-60 (1897) ;
McLaughlin v. Florida, 379 U.S. 184, 190-91 (1964).

The conclusion of the Supreme Court in striking down the San Francisco or-
dinance serves as well to indict the "free will" classification of the two Admin--istration bills:

(11n the famous language of the Massachusetts bill of rights, the
government of the commonwealth "may be a government of laws and not of
men." For thg. very idea that one man may be compelled to hold his life, or
the means of living, or any material right essential to the enjoyment of lit",
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at the mere will of another, seems to be intolerable in any country where
freedom prevails, as being the essence of slavery itself.

IV. THE BILL WOULD FREEZE INTO PLA..S A SEGREGATED STATUS QUO

The jutifleation for the transportation moratorium bill rests in large part
upon the purported finding that it is nevessary to freeze the power of the courts
to order any school desegregation remedies involving new busing, in order to pre-
serve the status quo while Congress deliberates on the problems of school de-
segregation and the provision of remedies therefor.

The constitutional flaw in thk appnntelt is that ii is 1 segregated status which
would be frozen into place ever the next year. Supreme Court decisions in both
the voting and the school areas have held that any action whielt results in this
kind of " freeze" of discrimination° is unlawful, In Guinn v. United States. 238
U.S. 347 (1915). the Supreme Court invalidated Oklahoma's "grandfather
clause" which had attempted to evade the Fifteenth Arnenr:ment's prohibition
of voting discrimination by limiting voting eligibility to those who were qualified
to vote tinder Oklahoma law just prior to the adoption of the Fifteenth Amend-
ment, and lo the lineal descendants. This legislation "froze" the prior discrim-
ination in place, and was therefore struck down. Twenty-four years later, the
Court faced a second attempt by Oklahoma to freeze the status quo of past
discrimination by preserving for their lifetimes the voting privileges enjoyed
by white citizens prior to the Guinn decision, while imposng new and onerous
registration requirements on all persons who had not previously been voters.
The Oklahoma statute was struck down. Lane v. Wilson, 307 U.S. 268, 276 (1939)
(Frankfurter, J.). And In 1965, the Supreme Court held that Louisiana could
be enjoined from enforcing a new voter-qualification test for new registrants even
though no attack was made on the constitutionality of the new test, because it
was more onerous than prior standards and because it did not apply to voters
who had previously registered. Since the previous registrants were white, the
Court held that this statute would freeze the status quo of past discriminati n,
and that it could not be enforced. Louisiana v. United States, 380 U.S. 145, 154-
56 (1985).

In addition, the Court held in Alexander v. Holmes County Board of Educa-
tion, 396 U.S. 19 (1969), that the proem of staying the implementation of a plan
providing for full desegregation froze the status quo of par' .iscrimination, even
if for c -'ly a short period, and that school districts were cotatitutionally required
to desegregate first, and negate later. And less than a year ago, the Court again
held that each formerly du.il system must eliminate racial discrimination
"root and branch" :

In this remedial process,..eps will almost invariably require that students
be assigned "differently because of their race." See Swann v. Charlotte-
Mecklenburg Board of fixation, No. 281, 402 U.S. 1, 91 S. Ct. 1207, 28 L.Ed.
2d; Youngblood v. i .yard of Puolie Iastruetion, 450 F.2d 625. 630 (CA 5
1970). Any oth: 7* a,. proach wosl :freeze the status quo that is the eery target
of all desegregation. processes.

McDo" el 7. B arrest, 402 U.S. 39 (1971) (emphasis supplied).
Fluter this unbroken. 57-year string of Supreme Court decisions, '4- is clear

that any governmental action freezing the status quo of prior discrimination,
even if the freeze be on.y temporary as in Alexander and Carter, violates the
Constitution.

The Fifth Circ..t explained the concept of freezing the status quo of discrimination in
United States v. Duke, 382 F. 2d 759. 768-89 (1984) :

While theoretically applicable to all, these new requirements primarily affect those
who bore the brunt of previous discriminations and tend to maintain the position of
advantage which one class has already obtained over the other. . . .

It may be said has when illegal discrimination or other practices have orkedinequality on a class of citizens and :be court puts an end' to such a practice but anew and more onerous standard is adopted before the disadvantaged class it -3/ enjoy
their rights, already fully enjoyed by the rest of the citizens this amounts to "freezing"
the privileged status for those who acquired it during the period of discrimination, and
"freezing out" the group discriminated against.

The three-judge court in United States v. Louisiana, 225 F. Supp. 353, 393 (RD. La.,
1983). affirmed, 880 U.S. 145 (1965), stated :

A court of equity is not powerless to eradicate the effects of former discrimination.
If it were, the State could seal into permanent existence the injustices of the past.
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TIII: NIXON PROPOSALS %F.RSI'S TILE CONSTITUTIONAL PRINCIPLES OF BROWN AND
SWAN N

(By Lewis D. Sargentich and Richard T. Seymour)
I. ME AFFIRMATIVE DUFF TO DESEGREGATE: CONSTITUTIONAL BACKGROUND

The Nixon proposals are in their essence a flagrant challenge to the SupremeCourt's recent and unanimous nflii .; in the case of Swann v. Charlotte-Mecklen-
burg Board Gf Education. 91 8. Ct. 1267 (1971): In Swann and its companioneases, a series of opinions for the Court by Chief Justice Be. ger once again re-affirmedand refinedthe fundamental constitutional principles announced inBrown t iloard of Education 347 U.S. 483 (1914). Before focusing on the mostacute poi'.ts of conflict between the Swann decision and the Nixon proposals
(i.e.. availability of the neces:-nry tools of (lesegregation, especially student trans-portation); it is Important to examine the way in which Swann sums up some17 year( of constitutional adjudication and builds upon constitutional premisesthat have been embraced l)3 every Justice of the Supreme Court from 1951 tothe present To do so is to reveal the depth of the challenge to the judicial branchposed by the Nixon proposalsand the extent of their unconstitutionality.

(1) The fundamental constitutional premise of Swann is the same as thatof Brown--"The basic constitutional requirement that the state not discriminate
between public) r?,hool children on the basis ()f taeir race." Swann at 1274-5.The Swann Court took pains to emphasize the continuity of constitutional
decisiomnaking in the field of public education, underscoring the fact that it hadnever "deviated in the sr,ghtest degree" from the holding of Brown that sep-arate- bit - equal has no place in the constitutional scheme, at 1274. The Courtreaffirmed the Fourteenth Amendment command that public school systems beunitary" in the sense required by our decisions in Green and Alexander. At
1283. Those decisions, Green v. County School Board, 391 U.S. 430 (1968). andAlexander v. Holmes County Board of Education. 396 U.S. 19 (1969), each by
a unanimous Court, formulated the ultimate constith Tonal objective

"A unitary, nonracial system of public education," "a system withouta 'white school and. a 'Negro school, but just schools." Green at 436. 442:"a totally unitary school system." to be onerated "now and hereafter,"
"within which no person is to be effectively excluded from any school on the
basis of race or color." .4 le.rander at 20. 21.

(21 Swann er.:hasiLea that when school officials are in de fault of their
constitutional obligation to maintain a unitary system of schools, they arecharged with an affirmltire constitutional duty imposed by Brown to dismantlethe dual system. The affirmative duty doctrine is perhaps best expressed in
a passage from the Green opinion (quoted with approval by the Court in Sicant,,at 1275)

"School boards (are) clearly charged with the affirmative duty to take
whatever steps mixht be necessary to convert to a unitary system in which
racial discrimination would be eliminated root and branch. . . . The constitu-
tional rights of Nero school children affirmed in Brown I permit no Ic.ss tit.)nthis . ." At 437-8. Accord, Cooper v. Aaron, 358 U.S. 1, 7 (1958).8mann itself speaks of the "affirmative obligations" of school authorities, at1276. the necessity N. "affirmative action," 282. "the affirmative duty todesegregate." 1284to the end of eliminating "all vestiges of state-imposed eg-regation." 1275. Thus. the Court has once rgain made it plain that the eonstitu-

Honel wrong of a dual school system is not removed simply upon the abandon-
ment. of an explicit policy of segregation, nor by a state's adopting an "apparently
neutral" met! nd of pupil es.4ignment. North Carolina State Board of Education
I', Swann, 91 S. Ct. 1289, 1.280 (1971). The Court through (Thief Justice Burgerspecifically noted that a plan assigning pupils to schools nearest their homes
"may fail to counteraot the continuing effects of past school segregation" andhence be constitutionally unacceptable-- "In short, an assignment plan ii4 not
acceptable simply because it appears to be neutral." Swann at 1282.

(3) It is clear that "affirmative duty means the duty to take all steps neces-
sary to eliminate the dual system of racially identifiable sehools, eliminate racial
i. ole m of minority students. and operate a system containing not, black schools
or white schools but "just schools." In the Green ease the Court had noted that
there, under a "freedom of choice" scheme, 85% of the black children remained
i.(ola fed in an all -black school, and concluded: "In other words. the school system
remains a dual system," at 441. The Swann decision crystallizes the earlier
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cases by establishing an express constitutional "presumption against schoolsthat are substantially disproportionate in their racial composition." 1281. Again.Green states the general proposition (quoted with approval in Swann, 1275)that n[tjhe burden on a school board today is to come forward with a planthat promises realistically to work, and promises realistically '1 work now,"439 (emphasis in original)and Swann carefully articulates the elements ofsuch a plan, giving guidelines for the affirmative use of the constitutionally'
necessary tools of desegregation. What emerges is a concrete and detailed picture
of the affirmative duty to desegregate, drawn in term.; of the various technique,-
of pupil-assigmnent, such as redrawing attendance zones, consolidation or "pair-ing" of schools, and transportation of students. Against that background
Swann's emphatic command is that "school authorities should make every effortto achieve the greatest possible degree of actual desegregation," 1281there is"an obligation to exercise every reasonable effort to remedy the violation."128(1 n.8. In Davis v. Board of School Commissioners, 91 S. Ct. 1289. 1292(1871), a companion case to Swann, the Court reiterated that "'ev' *y effort"be made, and added

"A district court may and should consider the use of all available tech-
niques including restructuring of attendance zones and both contiguous and
non-contiguous attendance zones , ., The measure of any desegregation planis its effectiveness," 1292.

The Court held that in Darts 'inadequate consideration was given to thepossible use of inns transportation and split zoning," 1292, and therefore refusedto rule the plan constitutionally acceptable.

IL STUDENT TRANSPORTATION AS A CONSTITUTIONALLY NECESSARY TOOL,
OF DESEGREGATION

As noted. the Swann opinion holds that the various techniques of pupil as-signment, discussed in detail in the opinion, 1281-1286, must be utiliv41 if
necessary to produce a desegregation plan that "promises realistically to work."The techniques include:

(a) "a frankand sometimesdrasticgerrymandering of school dis-tricts and attendance zones," resulting in zones "neither compact or con-tiguous," 1281;
(h) "'clustering,' or 'grouping' of schools with attendance assignmentsmade deliberately to accomplish the transfer of Negro students out of for-

merly segregated Negro schools and transfer of w:tite students to formerlyall-Negro schools," 1281;
(c) transportation of students, to the same cad.

The Court held specifically that each of these methods as a permissible and
appropriate tool "to break up the dual school system," 1281. Of course, when thetechniques of pupil assignment are employed affirmatively to reduce racial isola-tion and racial identity of schools, the result is incompatible with a policy of
school-nearest-home assignments. In the words of Chief Justice Burger, writingin Swann:

"All things being equal, with no history of discrimination, it might wellhe desirable to assign pupils to schools nearest their homes. But all things
are not equal in a system that has deliberately constructed and maintainedto enforce racial segregation. The remedy for such segregation may be
administratively awkward, inconventient and even bizarre in some situa-tions and may impose burdens on some; but all awkardness and incon-
venience cannot be avoided in the interim period when remedial adjustmentsare being made to eliminate the dual school systems . . . neutral'assignment plans proposed by school authorities to a district court maybe inadequate; such plans may fail to counteract, the continuing effects of
past school segregation resulting from discriminatory location of schoolsites or distortion of school size in order to achieve or maintain an artificial
racial separation." At 1282.

In short, the Swann decision stands for the proposition that whenever thetask of desegregation cannot be accomplished apart from affirmative use (.1. the
techniques of pupil assignment. and when the .eehniques are feasible. thee "wir
affirmative use is required. The constitutional duty of school authorities lsdefined to include, inter .lie, transportation of students for the puipos ofredressing racial isolation in the schools.

Swami notes that the busing of students is "a normal and accepted too: of
educational policy," 1282, and concludes that in certain circumstances sda / al
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authoriiies he "required to employ bus transportation as one tool of schooldesegregation." 1283. The affirmative duty to employ busing as n desegregationdevice ceases when the time or distance involved jeopardizes the health or edu-cation of young children, at 128a But absent such weighty factors, the duty to"make every effort" toward establishing a unitary system encompasses busing."Desegregation plans cannot be limited to the walk-in school." 1283. (Emphasisadded.)
It 1.4 vital to understand that the tool of student transportation doe: not standby itself, unrelated to the other techniques of pupil assignment. In the large omiddle-sized urhan areas of the nation, or in anv area showing substantial pat-terns of racial isolation in housing, desegregation of the schools is a !wardenlimpossibility unless the tool of student transportation Is available, and is aquallyutilized. Take, for example, two of the other techniques discussed in stvannredrawing of attendance zones and consolidation of schools. The whole pointof these techniques is to overcome the racial isolation in schools that would resultfrom a school - nearest -home policy of pupil assignment. Rezoning typically in-volves the construction of an irregularly shaped attendance are:, combiningstudents from o predominantly black residential section with stulepts fromadjacent ("contiguous") or outlying ("noncontiguous") white sections of a city.Consolidation of schools involves. at its simplest, the "pairing" of two schoolseach predominantly of one race, by changing the grade structure of the schoolsso that each serves the entire combined attendance area (e.g.. two elementaryschools each teaching grades one to six, are "paired" so that one school teachesgrades one to three, and the othergrades four to six) when the grade structureof several schools is systematically modified in this manner, the technique iscalled "grouping" or "clustering" of schools. Quite obviously, such techniquesinvolve at least some longer home-to-school distances in the rearranged attend-ance areaand as a result, more students will no doubt elect to ride the busto school, entirely apart from "court-ordered busing."In Swann, Chief Justice Burger began the Court's opinion by noting that thelower federal courts had developed valuable experience in confronting the"realities of day-to-day implementation of . . constitutional commands," andstated that "our effort to formulate guidelines must take into account theirexperience." At 1271. It is well to look briefly at the path taken, prior to Swann.by the Court of Appeals for the Fifth Circuit, the federal appellate court thathas handled the bulk of the judicial task of school desegregation. During theperiod from the end of 11)69 to the start of school in 1970, the Fifth Circuitheard some 166 appeals in school desegregation eases. Swann at 1275 n. 5. Dur-ing this entire period, the Fifth Circuit did not expressly N.,. on student trans-portation as a major tool of desegrrution---by and large this technique is noteven discussed in the pre- F.wann opi ii. ns, beyond the obvious point that schoolauthorities are barred from continuing to operate segregated bus lines. SeeSingleton r. Jackson School District, 419 F. 2d 1211, 1218 (Fifth Circuit 1970),reversed in part per curium. 396 U.S. 290 (1970), See generally Note, Busing,Swann. and the Future of Desegregation In the Fifth Circuit, 49 Tex, L. Rev.884 (1971). Instead of relying on transportation, the Fifth Circuit almost ex-clusively utilized the techniques of rezoning and school consolidation.

There are literally scores of Fifth Circuit opinions containing directives suchas the following: "It is ordered that Lorah Park (740 Negroes. 0 whites) bepaired with Curtiss (0 Negroes, 570 whites)," Pate v. Dade County School Hoard,439 F. 2d 1151, 1150 (1970), In the pre - Swann period, the Fifth Circuit followeda rule of "contiguity," meaning that it would only order the palring of schoolswhose attendance areas abutted one another. It never had occasion to order"cross-town busing"; indeed. it never had occasion to order busing at all. butsimply acted on the assumption that school authorities would diechar: theirresponsibilities under state student transportation laws and see to it that thechildren get to school. But it is clear that even the restrained fend constitutionallyinadequate Fifth Circuit approach. relying entirely on eontlgiums rezoning andpairing to desegregate urban schools, had the result that greater numbers ofschool children joined their classmates on the bus to school. Thus, to return tothe example given, the District Judge had specifically found that pairing LorabPark Elementary with the adjacent Curtiss would involve more students ridingthe bug (see Dist. Ct. opinion appended to the Pate decision, 434 F. Id 1151, nt1171-78)but the Fifth Circuit ruled, "None of the purported obstacles to thispairing raised Fv the Board . 1.% to preclude the desegregation of LorahPark." Id. at 1156.

A
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The Nixon proposals would prohibit any desegregation order when Um direct
or indirect effect is greater transportation of elementary school students (Mora-
torium Bill, § 3 (a) ; Equal Education Bill, § 403 (a).'j The result would be that
Loral' Park, and all the hundreds of Lentil Parks in this nation, could not be
deseregated even through the mild device of contiguous pairing, and would re-
main or be returned to ti:' it pre-Brown condition as segregated, one-race schools.

In fact the proposed legislation would attempt to override the constitutional
decisions of the most conservative panels of this restrained Court of Appeals.In Ellis v. Board of Public Instruction, 423 F.2d 203 (1970), one three-judge
panel of the Fifth Circuit approved a desegregation plan identical to the plan
that the Nixon legislation would enact for every school district: the Bus panel
ordered a nearest-school-to-home assignment scheme, with no attempt to modify
the existing grade structures. Ellis was an aberrationits he!ding vas not fol-lowed in other Fifth Circuit cases, nor could it be, consistently with Green's
injunction that desegregation plans "promise realistically to work.' But it is a
highly significant fact that the very panel of judges who decided Ellis themselves
three months later rejected a nearest-school assignment plan a.4 unworkable.The second case. Mannings v. Board of Public Instruction. 427 :4'.2d 874, 877
(1970), reflects an awareness of the undoubted fact that there is wining sacro-sanct in the grade structure adopted by a school board : -No p articular grade
structure can be considered inviolate ashen consti`utional rights hamr in the bal-
ance." Brown v. Bessemer Board of Education, 42 F. 2d 21, 23 (Fifth Circuit
1970). Accordingly, the same three judges who decided Ellis, committed still tothe notion of "neighborhood schools," ruled. as follows in Mannino:

"'There are 14 elementary schools with virtually all Nev.) student bodiesSeveral of these can be paired to accomplish desegregation For example.
without departing front neighborhood school concepts, the following schools
could be paired : College Hill with Edison; Dunbar with Tampa Bay; Hen-derson with Graben ; Lincoln with Jackson ; Me. eham with Gorrie andSimmons with Burney or Wilson.

"It is conceivable that substanti.:ilv ',he same result could in achieved in
some of the elementary schools by re.traving zone lines instead of pairing.
The district court is authorized to consider and permit rezoning as an alter-nail- to pairing where the result would he substantially desegregated stu-d( at bodies." Mannings at 877 (emphasis added).

Ths exceedingl; restrained decision by a conservative panel, which ordered nobusi ig but simply pairing on a neighborhood basis, had the expected result ofincrea .d numbers of students exercising their oprion under state law to ride
the bus to school. The school district involvel, Tampa-Hillsborough, embraces alarge urban areabefore the Monologs decision, 001),0 23,500 students were trans-
ported by the school system, id. at 876; after the itesghborhood-pairing plan wentinto effect. the school sys,eni tran.,srted some 8F00 more children. fora total
of 32,000. see testimony t if Themlo e M. 7esburgit, Chairman, 11.8. Commission
on Civil Rights, before Suseommitif ? No. t "the I ,ease Committee on JudiciaryMarch 1, 1972 (Appendix 1, repot of 'I 1:pa-litisborough, p. 11).

Thus, judicial experience prior t t Swat n makes it p'.4.in that the Nixon pro-
posals would bring about a truly as .oundl,gauil psoff undly unconstitutionalresult. The' wsald prohibit every tiescifegatien aelinique involving pupil as-signment it s e cies -1.ary grad( 4zoning, pal. log, or other techniques suchas selective Set' .1 closin, shiftliv. the location of portable classrooms, ete.byvirtue of tLe indirect effect of emitter transportation. The prohibition wouldoperate. as ss practical tatter, even when the techniques are restrained by theFifth Circub's "contiguity" requirement. Moreover, the prohibition mould defeat
pairing and zoning on a neighbo -hood basis, as in Manning°, supra, or as inRoss v. Bad+, 434 F. 2d 1140 (Filth Circuit 1970), where the zoning-and-pairing
plan for Hos ston resulted )a "contiguous school zones . . well :within anyreasonalle definition of a neighborhood school system." N. at 1141. Finallyout-
rageouslythe moratorium oa busing would prevent implementation of every"major: to-ninority transfe-" pl th, under which a Vtident may elect to trans-fer from school in which ils rase is a majority to s school in which his raceminor( b.'s the Supreme Court noted in Swann. su t a transfer scheme "haslong bee rem .rized as a useful Art of every Beset regation plan"it is "anindisi.en ate. ly," and of course, "[i]n order to in effective, such a transferarray geu.ent just ,:rant the trtptsferring student tree transportation . . ."Swann, 91 S. at 128A
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Swann defines the constitutional duty of school authoritiesand the corre -sponding constitutional right on the part of black childrento include affirmativeuse of all the techniques of student assignment when necessary in establishinga unitary system of public schools. After what has been said, it is clear that theNixon proposals' attack on "busing" is in fact, an attack on the desegregationprocess itselfan attempt to prevent ultimate vindication of the rights declaredin Brown almost 18 years ago, by barring use of the necessary tools of desegre-gation. This assault on the Fourteenth Amendment collides frontally with theSupreme Court's substantive holding in each of the eases in the Swann group.(1) In Swann Itself, the Court upheld the desegregation plan accepted by thedistrict judge in that case, a plan that utilized both contiguous and noncontiguouszoning. pairing and clustering of schools, and (in consequence of the smiling)student transportation. 'I'lle Fourth Circuit had upset parts of the plan dealingwith elementary schools and involving considerable transportationthe SupremeCourt reversed the Circuit Court and approved the plan in foto.(2) In Davis v. Board of School Commissioners, 91 S. Ct. 1287. the Courtconfronted a Fifth Circuit desegregation plan that utilized the techniques ofzoning and pairing but was restrained by the "contiguity" requirement, with theresult that a number of allSlack or nsarly all-black schools remained in thesystem. The Court held tb. plan to be constitutionally insufficient and reversedthe Fifth Circuit. gutting that "inadequate consideration was given to the possibleuse of bus transportation and split zoning." At 1292. The Court denounced thecontiguity requirement and the notion that neighborhood zoning is per seadequate. Id. The Court directed lower courts to "consider the use of all availabletechniques including ., . . noncontiguous attendance zones." and reaffirmed theprinciple that "school authorities should make every effort to achieve the greatestpossible degree of actual desegregation." Id.(3) In McDaniel v. Jiarresi, 91 S. Ct, 1287, the Court struck down a ruling bythe Georgia Supreme Court, which would have barred consideration of the raceof children in drawing school attendance lines. The Court noted that affirmativeuse of pupil assignment techniques is "almost invariably require[d]." andemphasized that a bar on such techniques "would freeze the status quo that isthe very target of the desegregation Processes." At 1289.(4) And. in North Carolina State Board of Education v. Swann, 91 S. Ct.1284. the Court struck down as unconstitutional a North Carolina statute whichpusported to outlaw affirmative use of pupil assignment techniques, and specifi-cally prohibited student transportation "for the purpose of creating a balanceor ratio of race." The Court's reaction to this patently unconstitutional law isexpressed by Chief Justice Burger in some of the strongest language availableto judges. The attempt to block affirmative assignment techniques. "against thebackground of segregation, would render illusory the promise of Brown v. Boardof Education"the law "must inevitably conflict with the duty of school authori-ties to disestablish dual school systems," by depriving them of "the one toolabsolutely essential to fulfillment of their constitutional obligation"it would"inescapably operate to obstruct" necessary remedies. and thus "contravenesthe implicit command of Green v. Counts School Board . , . that all reasonablmethods be available to formulate an effective remedy." At 1286. With respectto the statutory prohibition of busing for desegregation purposes. the Courtspecifically noted that "bus transportation has long been an integral part ofall public educational systems, and it is unlikely that a truly effective remedycould he devised without continued reliance rpm it"the anti-busing provisiorwas denounced because '. would "hamper tho shiaty of :oral authorities toeffectively remedy constitutional violations." At 1286. The broad holding of theNorth Carolina case hears restatement in full, for the Nixon proposals wouldhave the United States attempt to achieve the unconstitutional aim of the NorthCarolina statute:
. . . if a state-imposed limitation on a school authority's discretion oper-ates to inhibit or obstruct the operation of a unitary school system or impedethe disestablishing of a dual school system. it must fall: state policy mustgive way when it operates to binder vindication of federal constitutionalguarantees." At 1286.
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THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORKCOMMITTEE ON FI.DERAL
LEGISLATION ; COMMITTEE ON CIVIL RIGHTS

THE ADMINISTRATION'S PROPOSED "ANTI- BUSING" LEGISLATION

Tile Administration has introduced two billsthe "Student TransportationMoratoriun, Act" ISTMA), and the "Equal Educational Opportunities Act"(EEOA) which would severely restrict and in a number of eases eliminateentirely the use of busing by Federal courts as a means of alleviating racialseparation in the schools. They would be applicable whether that separationconstitutes "de jure" segregation deliberately imposed by governmental authorityor "de facto" segregation arising out of other factors, such as segregated housingpatterns. We believe that the proposals are unconstitutional as well as mostunwise.
I., Preliminary Analysis.

Set forth below is a summary of the principal provisions of the proposedlegislation together with a preliminary discussion of the Constitutional and
policy problems raised thereby.

The Administration's two bills purport to rest on certain legislative finding'as to students' rights to desegregation. the current status of school desegregttion, and the asserted excesses of pupil transportation ("busing") for the pur-pose of desegregation. The STMA seeks to halt implementation of all new (ordersfor desegregatory pupil busing until the enactment of the EEOA or untii July 1,1973.
Both bills purport to find that educational agencies have been required toimplement excessive pupil busing. thereby diverting funds from use in improvingeducational quality (STMA § 2. EEOA §3) The EE0A. contains legislative find-ings to the effect Mai the elimination of dual school systems has been "virtuallycompleted", they assert that great progress has been made toward elimination ofthe -estiges of those systems. and that excessive busing causes disruption andsubstantial hardship to school sytem and creates serious ri.-ast to student healthand telfety. (§3(a)). Neither bill directly define4 excessive pupil transportationbut both suggest that Fourteenth Amendment mini vments have been exceeded.EEOA § 403(a) prohibits an order for the busim of pupils in the sixth gradeor below which exceeds the average daily distant, or the average daily time oftravel or the average daily number of such students transported in the precedingschool year., In computing these averages, however, the Court is directed todisregard busing resulting from the student's Change in residence. his or heradvanecment to a higher level of education, or his or her attendance in a newschool. To the extent that this section serves to define excessive busing to meanonly busing directed pursuant to an order reqvdring mein! desegregation, it isplainly discriminatory and in violation of Coestitutional guaranteesIt should be noted that the prohibitions of *403(a) apply regardless of howshort the distance or time involved, or how small the number transported. solong as any one of these is greater than in the preceding year. Moreover. thissection would operate to prohibit or restr I most other desegregation remedies.ouch as pairing, rezoning or oducatI(..1 parks. since o.lote usually indirectlyinvolve some increased busing.

EEOA §403(b) has similar provisions for students in the seventh grade orhigher but provides that such transportation cannot be ordered in the absence ofclear and convincing evidence. that no other method set out in § 402 will provide
adequate remedies. Moreover, busing orders for students in the seventh grade or

On June 8, 1972, Congress completed action upon, and sent to the President forapproval, ar.4 ou June .1972 the President approved an education bill into which therehad been interpolated, In the final stages of :ongressional action on the bill, certainprovisions relating to busing. Among other things, these provisions would delny, until allappeals were exhausted or until July 1, 1974, the effectiveness of district court ord,rsrequiring the "transportation or transfer" of students for the "purpose of achieving abalance among students with respect to race, sex, religion or socioeconomic status." Whilethese provlehm4 appear to be less restrIctt'e than the totality of the Administration'santibusing prommals, we believe that siml'w "oastitutlonal and policy Actions apply toboth.



higher are explicitly made subject to § 407 which provides that all such orders
expire after five years. In addition, such orders must be part of a long-term plan
involving the other remedies provided in § 402, and all transportation orders areto be stayed upon timely application to a court of appeals. EEOA § 403(c) con-
tains additional language that pupil transportation shall not be ordered if it posesa risk to the death of students or constitutes a significant impingement on the
educational process. This merely repeats current judicial doctrine.' The assertionin the bills that transportation funds are diverted from other e(lueatl nal uses(STMA § 2(a) (6) ; EEOA § 3 (a ) (5) ), neglects the consideration that de-
segregation is itself a goal of education. Moreover. if is far from clear that funds
used for transportation would be used for other purposes. In varying degrees, the
states reimburse local school districts for providing school transportation and,given the relatively small number of students transported because of desegrega-
tion. it is unlikely that the amount of funds "diverted" is significant.

In any event, the claim of excessiveness in desegregation of transportation does
not withstand scrutiny. The Department of Transportation recently reportedthat the annual increase in desegregation of transportation accounts for less than1% of the total number of students comprising the annual increase.' The De-
partment of Health, Education and Welfare has estimated for the eleven south-
ern states during 1957-1970 a 3% increc.-c, in busing for all purposes, includingdesegregation' By any comparison, therefore. desegregation accounts for a statis-tically insignificant amount of transportatio for the 43.5% of the total public
school enrollment, or 18.975,939 pupils, transported daily' Part of the reason forthis minimal increase has been the reluctance of Federal courts to order busingexcept where it has been constitutionally required. Furthermore, desegregationoften rationalizes a transportation system by eliminating segregated busing.13v asserting that transportation "impinges" on the educational process
(STMA §2 (a) (2) : EEOA § 3(a) (5) ), the bills ignore the fact that bus trans-
portation may enhance education by making available larger facilities for usel* a greater number of students and by reducing the danger that walking may
pose to younger children. A recent report of the National Safety Council indicatesthat the accident rate for boys transported by school bus is .03 per 100,000 student
days compared with .09 for walking. For girl students, the accident rate is .03when ridings bus and .07 when walking"

"MA §§ 101-102 permit the Department of Health, Education and Welfareto provide funds for compensatory education for disadvantaged students. Theseprovisions clearly seek to make attractive the segregated schools perpetuated bythe bill's impediments to !fusing. Implicit in this is a rejection of the holding ofBrown v. Board of Bducatiot. that a segregated education is inherently un-equal as a constitutional matter. 3foreover, there are no reliable data which
demonst sate that compensatory education is sufficient to overcome defects ineducational background or to compensate for tne denial of constitutional rightsto desogregation.

EEOA 202, which provides that the failure to ac hieve racial balance in 41,schools is not a denial of equal protection or equal eaucational opportunity, ex-
ceeds the provisions of the 1964 Civil Rights Act which merely defined "desegre-gation" as not meaning pupil assignment to overerme racial imbalaace.1 The billfails to explain the distinction between a den's: of "equal educational opportun-
ity" and a denial of "equal protection". The term "balance" is also nc, defined.

EEOA 1203 supplements § 202 by providing that the assignment of studentsto neighborhood schools is not a d's'i of equal educational ,,pportunity unlesssuch assignment is "for the purpose of segregating students on the basis of race,color, or national origin . . ," or the school to which children are assigned was
located "for the purpose of segregating students." This language appears to beat odds with constitution& requirements as outlined by the 4th Circuit Court of
Appeals in Iretoerv. School Board of the City of 2-Irfolk, Fa.:

z Swann v. Charlotte-Meckleniatr: Rd. of Educ., 402 U.S. 1. 00-31 (1971).2 U.S. Dept. of Transportation Report on School Busing 1 (arch 24. 1972).!IFIlV Minnow:dim from Constantine Menges to Christopher Cross 8 (March 80,1972).
id. at 1.
National Safety Council. Accident Facts 90-91 (1971 ed.).^347 U.S 433 (1:154).

+42 U.S.C. 2000e(h) (1904).
0397 P. 2.1 57, 41-42 (4th Cir. 1968) (en bane).
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"If residential racial discrimination exists, it is immaterial that it results
from private action. The school board cannot build its exclusionary attend-
ance areas upon private racial discrimination. Assignment of pupils to
neighborhood schools is a sound concept, but it cannot be approved if resi-
dence in a neighborhood is denied to Negro pupils solely on the ground of
color." (footnotes omitted)

EEOA § 404 purports to validate lines drawn by a state, dividing its territory
into separate school districts, except where it is established that the lines were
drawn for the purpose and have the effect of segregating children. Only when a
test requiring both wrongful purpose and effect is met can remedies under § 401
or § 402 be permitted. This would appear to mark a backward step in applying
the Fourteenth Amendment. Courts have held that a consistent course of condi.;:t
resultlag in segregation supports an inference of discriminatory intention ; in
short, from the effect of segregation the Fourteenth Amendment supports an in-
ference of wrongful purpose.°

It is a cornerstone of our constitutional system that Congress may not impoi."
its intorpretatioe of the Constitution upon the courts." But just as ""ongress
may not authorize the States to violate the Equal Protection Clause." Congress
may not impose its view of a constitutional violation upon the court where that
view restricts the full measure of a constitutional guarantee.

EEOA. § 402 directs that in formulating a remedy "for denial of equal educa-
tional opportunity or denial of equal protection of the law", a federal court or
agency may no longer simply adopt the necessary remedy but must weigh and
"make specific findl igs on the efficacy in correcting such denial" pursuant to a
descending order of preferability of various remedies, the last and least of which
is pupil transportation. The vice here is that needed flexibility of the courts' tra-
ditional equity powers would be severely hampered where most or all of the
specified remedies in a given case would be necessary to achieve maximum school
desegregation. Plainly the severe restriction on the use of busing, without its
outright prohibition, is en attempt to deal with the unanimous decision uphold-
ing busing in North Carolina State Board of Education v. Swann."

In lieu of a direct ban on busing, EEOA seeks to make its utilization difficult
by requiring the exhaustion a all other remedies prior to any busing. This, too,
does not accord with constitutional doctrine. A unanimous court held in Swann V.
Charlotte. Mecklenburg Board o,' Education: "

"Desagregation plans cannot be limi.ed to the walk-in school
'Distr:ct courts it weigh the soundness of ny transportation plan in

light of what is si . in [this opinion] above. It hardly needs stating that
the limits 11 time of travel will vary with many factors, but probably with
:tone more t (an (1 e age of the students. The reconciliation of competing values
inn desegreatim case is, of course, a difficult task with many sensitive
facets but fundamentally no more so than remedial measures courts of equity
have tra6itiona .ly employed."

Equity's .raditiceial powers to fashion al appropriate remedy are constitution-
ally contldet& where the questions in issue relate to f..ndamental rights. A unan-
imous court so Lehi in 1)11 is v. Board of School Commissioners of robile
COUP iy:"

"Having once found a violation, the district judge or school authorities
should make every effort to at hieve the greatest possible degree of actual
desegregati taking into account the practicalities of the situation. A district
court may Yid should consider the use of all ava,lable techniques includ-
ing restruc.., ring of attendance zones and both contiguous and noncon-
tiguous atterdatwe zoo 4. . , The measure of any desegregation plan is its
effectiveness.'

The scheme proposed by EEOA § 402 would impose virtually insuperable bar-
riers before complete school desegregation could be achieved. To achieve an appro-

'Brewer v. School Board of City of Norfolk, note 8, supra; Spangler v. Pasadena City
Board of FAncation, 311 1' 14.11)p. ran, 522 (C.D. CAM. 19701: Davis v. School District ofCity s011:1 'l 81;; n2d3 rii:;i4 'teen! rn.(11.1

)
e e

1-3. 7
dieltAigi .404 U.S. 913 ( 1971 ) .

" Shapiro v. Thompson. 394 U.S. 615. 841 (1909).
"402 11.5. 43, 46 (1971).
"Note 1. supra.
"402 U.B. 33, 37 (1071).

F11.44 n 72 . pt. 3 7 t



priate remedy. plaintiff? would be obligated to prove the inefficacy of a host of
other remedies with all attendant expenses and without necessarily )ielding any
definitive answer. This negative feature of the EEOA is reinforced by §3o5 which
provides that attorneys' fees may be collected by the prevailing party other than
the United States and that the United States shall be liable for (lists to the same
extent as a private person. Section 305 is clearly aimed at civil plaintiff.. because
i 406 provide; that educational agencies may reopen a court order or desegrega-
tion plan to achieve compliance with the EE0A,

To permit the recovery of attorneys' fees against civil rights plaintiffs is to
reject the rationale of Title II of the 1964 Civil Rights Act as interpreted by
Newman v. l'iggie Park Enterprises, Inc.'" where the court stated tlmt a plaintiff
under Title II of that act obtains an injunction not for himself alone but also
as a "private attorney general." In fact the 1964 Civil Rights Act and the 1968
Fair }loosing Act provide that attorney's fees are recoverable by plaintiffs under
certain circumstances in accord with the 1:01'c-interest nature of such
litigation."

The prospect that a plaintiff may lose a civil rights action and therefore be
required to pay substantial attorneys' fees would have au 'in terrorem" effect
on attempts to vindicate civil rights. The problem is highlighted by other pro-
visions of EEOA which make it likely that decrees heretofore obtained by civil
rights plaintiffs wIl be reopened.

Moreover. to allow a court to charge attorneys' fees to an unsuccessful plaintiff
is quite contrary to the spirit of American justice which ha. not altowed the
taxation of costs so high as to discourage plaint) fs from commencing litigation
to obt i in what they deem to be their rights.'

EEOA § 405 permits voluntary adoption of remedies going beyond those pro-
vided in the Act. a permission not likely to IO availed of in the absence of vigorous
enforcement, which this bill makes virtually hnpossible.

EEOA § 406 permits the reopening of court-ornered desegregation plans to
conform them with the provisions of the bill. While this is arguably permissible
under the usual doctrine that equity decrees are always subject to review because
of change of circumstances, this is in fact. au invitation to reverse the shool de-
segregation of the past eighteen years. particularly in school districts where de-
segregation has long been achieved. Presutnably in such districts. the alleged dis-
advantages of pupil transportation have long since been overcome. It is cynical
in the extreme, therefore, to permit new rounds of litigation wftwe success'el
adjustment to constitutional order exists.

IL CONSTITUTIONALITY OF LEGISLATION .5 LIMIT of ITS EXPLICITLY RACIAL BASIS

Recent Supreme Court decisions have made it clear beyond doubt that "com-
pensatory" discrimination in a variety of respects (pupil assignment, faculty as-
signment, sitsela:tioa, etc.) is not only permitted but required where necessary
to correct. the effects of past unlawful segregation." Among the remedies specifi-
call so sanctioned by the Supreme Court in its mist recent opinion, in the
Swann case, is the use of it pupil-transportation plan to nehie integration where
this is not otherwise attainable." As the preceding analysis of the bills inditate.4,
there are very serious Constitutional objection: to legislatio:. of the type pro-
posed, in ti'e following specific respects:
A. Denial of any increased busing in certain eases

It is clear from decisions of the Supreme Court that operation by any state (or
its local subdivisions) of dual educational systems for the races is a rioltion of
the Fourteenth Amendment and that the Federal Courts are obliged to grant
plaintiffs who succeed in establishug such viol:Woos which effectively
remove the burden of such practices from the palintirs and those similarly
situated." It is also clear that in some cases it may be .mpossible to effeetuate
such relief without the issuanee of an order which among other things calla for
son.e modifications of and/or additions to the presently obtaining Isitterns of

0 390 U.S. 400.402 (190k) .
"42 1' SA'. ill 2000a-3(h) and 2000e-5(k) (1954) : 42 .5 r. g 3012(e) (Sapp. 10701.
17 Farmer c Arabian American 011 1'0 379 227.235 (1104).
"United :Otitis v. Mohgomery County Roast of Moe.. 39:', U.S. 225 (1959) : Swann 1.Charlotte-Meeklnburg N. of Inlay Note 1. supri Davis v. 13'41111 of School Comm'rs of

Mobile County. Note 13. supra (1971 : alt . Barresi. 902 U.S. 39 (1971)).
0 Swann r. Chariot te-Mecklenburg Rd. of Edue.. Note 1. supra.

Note
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pupil transportation within the school districts) affected .n Although Smtion 5of the Fourteenth Amendment invests Congress with the potter to implementits guarantees with appropriate legislation," it cannot be seriously contendedthat the peohibitbm of busing by the proposed legislation is authorized. by Sec-tion 5: the Supreme Court has stated that that Section does not include thepower to trat the scope of the Amendment!'
If a school system is in violation of the Fourteenth Amendment all!) respect toits students in the sixth grade and under. and if a judicial decree ordering a cer-tain amount of busing (within the limits set by Chief Justice Burgin for theCourt in stann)" is the appropriate remedy for such violation. it is difficult toWe how any Art of Congress can validly destroy the plaintiffs' right to such aremedy. The Supreme Court has in one of the Nrann cases held that a state maynot by act of its legislature forbid the assignment of pupils on a racial basis or thetransportation of pupils so assigned.' Chief Justice Burger, speaking for aunanimous Court. made the following statement about the need for busing as aremedy in such cases:

-* * * I A In absolute prohibition against transportation of students assignedon the basis of race, -or for the purpose creating a balance or ratio."will . . . hamper the ability of local authorities to effectively remedy con-stitutional violations . . . [Bins transportation has long been all integralpart of all publh educational systems. and it is unlikely that a truly effectiveremedy could be devised without continued reliance on it. ""The Supreme Court also has recently affirmed without opinion a three judgeFederal District Court opinion to the same effect where the r..cial imbalance com-plained of was considered by the tower court to be de facto rather than de jure.2'The Supremo Court declared in one of the original School Desegregation. Cases"tliat the Federal government is by virtue of the due process clause of the Fifthtmendment bound equally with the states to refrain front segregation in publice:ration. Accordingly, it seems clear that any Act of Congress which purports todel rite the Federal courts of the power to remedy Constitutional viol: tions ofthe type complained of in Swann must be a violation of that Aniendi..ent, andtlwrefore

!I. Definition of 'he scope of equal protection.
he reascas disciissed above which prevent Congress from denying to the Fed-eral courts power to remedy particular violations of the equal protection clauseappear sufficient also to render ineffective any attempt by Congress to narrowthe definition of what constitutes such a violation. There are some Federal courtdic! ;tons to the effect that racial imbalance within schools does constitute av o'ation of equal protection, whether produced by or merely passively acquiescedin by the local school authorities; there are also numerous decisios holdingMit the assignment of students on a "neighborhood" I, it's not necessarily in-sulate school authorities from successful aztack on th 'and of improper dis-ci imination.' If Congress cannot, limit the scot::' and effect of the FourteenthAmendment in general, it certainly cannot do so by a mere declaration that cer-tain acts do not constitute violations of that Amendment's guarantees. if ti.e

Noir 0, 41111ra
22 This section was apnifed in Katzenhach v. :"..o 'pin, 384 U.S. 641 (1966) to upholdThe Voting Rights Act of 1965.J14 at m.1, 1 10 (Brennan. .1.. for the Conti Oregon v. Mitchell. 400 U.S. 112.128-129 (1970) (Black, J., for the Court).uSwatin v. Charlott...deeklenhurg Rd. of Banc.. Note 1. supra at 29-31 (1071).North C urnittma State ltd. of lidtte v. Swann. Note 12, sullen (1971).46.
22 Leo v. Nyquist, ais 41ipp. 710 (W.D.N.Y. 19701. was affirmed by the Court withoutopinion, 40.1 tl.8 935 (1971) ; three Justielot Blnek and Harlan) voted tonote' reliable Jurisdiction and s t the case for argionen

V. Sharpe, 347 U S. 497 iloo (itiia)
-to clew of our deelston that the Constituthm prohibits the stateA from maintainingsegregated piddle school., it v.ould be unthinkable that the Sallie Col.stit ohmwould impose a lesser dii on Os' Federal (lover went. (Warren, (:..T.. for the Court.)11(1111ind V 1441aVil of Pub. Instruction of 14I)111 Ren(h County, 258 F. 2d 730 (5th Cir.1958) Barksdale v Springfield School ('onon.. 237 P. Stipp 543 (D. Mass. 1965), vacatedand noontide:: for dismissal. 34S F'. 2(1 201 (1st ('Jr. 19651: Blocker v. Board of Educ, ofNlanhasst. 225 P. Sum), 208 (B.D.N.Y. 1064) : ltricicle! v. Board of Bduc of the Town ofHempstead. School last. No, 1, 204 P. Stipp. 150 N.Y 1962). The Supreme Court busnot )et passed on this question of ite Constitutionality of racial Imbalance not requitingfrom dr lure segregation.

1. Davis v. School Comnfrs Count. 102 V.S. 33 (1971) (previous de Jansegregation) an PICI1Mple true,' the I, wer Federal courts in Dowell v. &Choc,: lid. of Okla,City Schools. 244 SUN.. 9'11 1 W.D. Okla 1965).
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acts in question wouldin the absence of such legislationbe held improperas violations of equal protection.
C. Limitations upon, and delay of, court orders of pupil fraimportation to im-plement racial desegregation.

As noted above, the Supreme Court has held that a state may nut constitu-
tionally prohibit any attempt to implement racial integration by means of pupil
transportation" As the Federat government is subject equally %%Ali the statesto the requirement that it refrain from invidious racial distinctions in the fieldof education ,33 the principle of such decisions should apply equally to Acts ofCongress. It might be argued that those provisions of the proposed legislation
which merely stay the effectiveness of integration orders and require the courtsto utilize busing nly as a remedy of last resort are not the functional equivalent
of such "ahti-busing- statutes, because they merely impose certain procedural
burdens upon the employment of such a remedy without actually prohibiting it.
However, this orpiment is answered by another recent series of Supreme Court
opinions involving racial discrimination.

In Reitman v. if ulkey,ai the California Supreme Court had invalidated a
newly-adopted provision of that state's constitution prohibiting any interferencewith the individual's right to dispose of his property to whomever he should in
his discretion see fit, on the ground that in the context of an existing state Fair
Housing Law such an amendment was design to permit and even foster the prac-
tice of racial discrimination in the sale of property within the state. The Supreme
Court upheld the California court's judgment, on the ground that it could not say
that the California cunt' had erred in finding that the state had by adopting thisconstitutional provision involved itself to a significant degree in private
discrimination.

By itself, Reitman could perhaps be erplained awayas judicial deference to the
fact-finding of a lower court. In Hunter v., Rriekson,34 however, the Court in
order to reach a similar result had to i-verse the Supreme Court of Ohio. The
city of Akron, Ohio, had previously adoted a fair housing ordinance, generally
forbidding discrimination on the ground of race or color in the sale of private
he.asing. Later, by a majority of the voters in a general election, the city adopted
a charter provision requiring that any ordinance (including the one already on
the books) regulating the sale or !piss If property on the basis of race or color lie
approved by a majority of the voter' . a general election before taking effect.

Striking down this charter pro% si, a, the Court stated plainly that the "ex
plicity racial classification" was the defect. The Court conceded that Akron could
simply have repealed its fair housinc ordinance, and that it could also validly
have chosen to subject city ordinances in general to such a requirement of voter
appmval. What the city (which unquestionably. wielded "state power," the Court
noted) ,:,old not do was to place "special burdens" on racial minorities in secur
ing the benefits of law under the political process. The majoritarian character
of the provision did not render it immune, since as the court pointed out ''the
majority needs no protection against discrimination." a

Although both Reitman and Hunter involved discriminatory burdens on the
minority's resort to the legislature, not the courts, it appears that the same prin-
ciple should apply to the proposed busing legislation. To the extent that this
legislation wou:d impose an arbitrary Jay on the implementation of court orders.
or require plaintiffs to bear a burden of proof not borne by plaintiffs in analogous
suits not involving racial diseemination, it would appear to put members of the
affected minority at a distinct disadvantage in securing their rights by the liti-
ratioa nroce is Such a racial classification bears a "far heavier burden of justi-
fication" than is normally borne by legislation ; a whether this buruen could be
met is extremely doubtful. Particularly in light of the provision which would
permit the reopening of past integration orders and require their modification
to comply 'with the proposed legislation (Sargon 406), the apparent intent of

31 Notes 28. 26 and 27. supra.
52 Note 28, supra.
+3 r.57 U.S. 369 (1967).
s 193 U R. 388 (1909).
0 Id. at 391. The importance of the racial factor in Reitman and Bunter is etenhasiged

by the Col (Vs decision in James v. VnItierrn, 402 U.S. 137 (1971), where no v ,n ofequal protection was found in a referendum provision designed to discourage onepublic housing; ,he Court In its opinion in :Imes stressed the absence of the Ili.. etor,and declined to exten'i Minter to nonracial discrimination. Id nt 141. Justices shall.Brennan and Ilinekmdi dissented.
36 McLaughlin v. Florida. 379 U.R. 184. 194' 964).
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the proposed Equal Educational Opportunities Actand its likely effect, what-ever the intentwould appear to be the undoing of much of the remedial actiontaken (luring the last 18 years" and a definite impairment of future plaintiffs'ability to secure the remedies to which, under the original School Desegregationrases and succeeding opinions, they nia be entitled. As this would constitutea substantial intervention by the Fedei. I government against the interests ofmembers of racial minorities, we believe it would amount to a denial of dueprocess of law, under the Fifth Amendment t., the Constitution.

III. CONGRESSIONAL CONTROL OVER JURISDICTION OF FEDERAL COURTS

Proponents of the proposed legislation have argued that it merely restrictsthe jurisdiction of Federal courts, denying or limiting the use in these courts ofa particular remedy, and that Congress has clear power to do this under ArticleIII of the Constitution as well as existing case law.
Article III of the Constitution vests the judicial power of the United Statesin the Supreme Court " and in such inferior Courts as the Congress may fromtime to time ordain and establish." It provides among other things that thejudicial power shall extend to all Cases . . . arising under this Constitution."It gives the Supreme Court original jurisdiction in certain specified cases andprovides that that Court shall have appellate jurisdiction "with such. Exceptionsand under such Regulations as the Congress shall make." The few cases arisingunder this Article have made it clear that the Congress has substantial powerto restrict the jurisdiction of the Federal Courts, including the appellate juris-diction of the Supreme Court, Ex Parte MeCardle.38 In MeCardle, Congress hadenacted a statute withdrawing jurisdiction from the Supren'e Court to hearappeals ill habeas corpus cases The statute was passed during the pendencyof a particular appeal, with the deliberate intent to prevent Supreme Courtreview of the case. The Supreme Court upheld the power of Congress to do so,and dismissed the case, citing the provision: or Article III of the Constitution.giving Congress the power to make exceptions to the appellate jurisdiction.But the 1.1eCardle case, assuming arguendo that it is still good law.' does notstand for the proposition that Congress has unlimited power to prevent theSupreme Court from considering Constitutional claims. The Supreme f_ vort re-tained the power to issue writs of habeas corpus in the exercise of its o,jurisdiction. The withdrawal of appellate jurisdiction therefore merel, closedone avenue and did not prevent access to the (7ourt Indeed, within months afterthe ifcrarille decision tile Court, held that it had the power in the exercise of itsoriginal jnrisdi' tion to resolve the substantive issues niised by the MeCardleease. EJ, Parte 1 erger."

Aside from the MeCardle case, there appears to he little authority to support
Congressional interference with the courts ill enforcing the Constitution.

While the Emergency Price Control Act of 1942 prohibited the Federal DistrictCourts from reviewing the validity of regulations made pursuant to the Act, thelegis,ation also established a special court, the Emergency Court of Appeals, toadjudicate these controversies. It: 'lecisions were made reviewable by the Su-preme Court. That legislation was because it preserved a full remedy illthe Federal Courts. See Yakus v. Uni -1 States." and LocA erty v. Phillips."The line of cases under the Norris-I...Guardia Act," which declares that theFederal Courts have no "jurisdiction" to issue injunctions in certain labor dis-put( 4, do not involve Constitutional matters. That Act therefore does not pur-port deny the right to an injunction to vindicate Constitutional rights.In the present situation it is apparent that in many cases, as a practical mat-ter. no effective alternative to !Instr.,: exists in carrying out the mandate ofBrown v. IN. of Education," to desegregate schools is here segregated residentialpatterns exist. In many such situations, the denial of busi - as a remedy will
Aletttig Attorney General Nleindienst testified before the Senate Judiciary Committeeon April 12, 1971. flint the proposnd iertslatton would "permit the reopening of everyOmni desegregation ease In the main try.," aceordlog to The New York Times. Ne YorkTimes. April 1:1, 1972. at 1, col. 1

"74 U.S (7 Wail ) 500 (18691.
"0 The MrArille case has been critiized to receat years. See Midden Company v. kinnok.370 u S. 510, 605 n. 11 (1962) ( ifongla .T. dissenting).e, V Wail. 83 (1A691.
" (21 U.S. 414 (19441.

(19 U.S 182 (1945).
4129 U.S.C, f5 101-111.
"347 U.S. 483 (19541



1794

constiinte the denial of my effective remedy in redr-qsing the unconstitutional
condition of segregated schools. Thus, while puniortin t only to prohibit or restrict
a imrticular remedy. Congress would in fact he requiring tire courts to reach apa rticuler result at odds with previous court decisions as to chat is Constith-tionally required.

Article III has to ho read with the rest of the Constitution. and, as shownabove. we believe that the proposed legislation clearly violates the Fifth Amend-ment Leaving aside the of hether or not Congress may take away froman individual the opportunity to obtain a judicial determination in a Federal
court of constitutional rights, it can scarcely be seriously contended that, underthe guise of limiting the jurisdiction 4)f the' Federal courts, Congress may do
indirectly what it may not do directly, that is, restrict the scope of the Fourteenth
Amendment.

In short, as stated by Professor Bickel, the proposed legislation is "plainly
aimed not at regulating jurisdiction. but at mandating a desired result. Thepower of Congress to regulate judicial jurisdiction has never been held to enable
Congress to change specific Constitutional results It should not be, and cannot
be--not consistently with Marburg/ v. Madison." 45 It seems abundantly clear thatArticle III is not to he interpreted to allow such a result.

Iv. IJLICY CONSIDERA: 9NS

As is evident from the preceding analys:s, the effect of the proposed billswould be not merely to "chill" the 'Iapetus towards des( greation generated by
court decisions since Brown, but. by reopening past decre..:. petually to roll back
In much of the progress already mad, Regardless of constit) Ronal considerations.
we think that t.ils is indefensible as a matter of public po Cy. The net result of
such legislation could only be further to divide our nation, to encourage racial
strife, and to interfere with the realization of v bat are generally recognized to
be desirable educational goals.

While it is recegnized that such is not the intention of all of the proponentsof the proposed legislatic .1 we think that this would be its essential effect.
Moreover. 88 pointed out a rove. statistics sl ow that the evil sought to be rem-
ediedalleAly excessive busingis more apparent than real. We think the
problems which concededly may exist in particular instances with long distance
o massive Ittising arr. better dealt with in individual cases th in by any attempt
to establish general legislative restrictions on the use there'd.

Moreover, even assuming hut, Congress had the constintitional power thus to
constrict the jurisdiction of the Federal courts, we thins such interference withthe ole of the judiciary is both unwarranted and unwise. It would tend to lacethe egislative and judicial branches in conflict, and to impair the Supreme
Cont. 4 1 storical role as the final aroiter of constitutional matters.

45 Bickel, Wht,t's Wrong with Nixon'q Buqing Bliis? The New Ret 1:!,1 April 22, 1972,:it 21.
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CONCLUSION

We strongly oppose this legislation. Regardless of intent, it would have the
effect of condoning and indeed fostering continued segregation in schools. Thereis no doubt that it would, in many instances. remove the only effective remedy
for the violation of an individual student's constitutional rights. We think that
the proposals are in violation of the Fifth Amendment to the Constitution.
Moreover, we think that, even if free of constitutional infirmities, such legisla-
tion should have no place on the national agenda. Accordingly, for all of the
foregoing reasons, we urge that the proposed legislation be rejected.
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CIVIL RIGHTS V. INDIVIDUAL LIBERTY: SWANN, AND OTHER
MONSTERS OF IMPETUOUS JUSTICE'

[T]here are, in our own day, gross usurpations upon the liberty
of private life actually practiced, and still greater ones threatened
with some expectation of success, and opinions propounded
which assert an unlimited right in the public not only to pro-
hibit by law everything which it thinks wrong, but in order to
get at what it thinks wrong, to prohibit any number of things
which it admits to be innocent.

JOHN STUART MILL2

Among the critical indicia of any democracy is the absence of a
person, or group, with authorityassumed or delegatedto govern by
fiat. Government by fiat is not the rule of law. One measure of a nation's
dedication to a democractic ideal is, accordingly, the extent to which its
judiciary refrains from issuing result-oriented mandates.' Conversely,
where a nation's judiciary receives approval for issuing result-oriented
mandates, it is an indication of the peoples' fear of freedom' and an
encouragement for their government to retreat from a democratic ideal'

Our national judiciary has at times been criticized for "legislating"'
and for issuing certain result-oriented mandates which impinge upon
individual liberties.' The United States Supreme Court, by its decision
in Swann z'. Charlotte - Mecklenburg Board of Education,' has again
opened itself to such criticism and several lower federal courts have
done so as well by rendering opinions and issuing decrees which, for

1. The phrase is borrowed from Judge Clark of the Fifth Circuit. Singleton v.
Jackson Mimic. Sep. School that., 425 F.2d 1211, 1223 (5th Cir. 1971).

2. J.S. Mw., ON LIBERTY 89 (Crofts Classics ed. 1947).
3. But see Askin, The Case for Compensatory Treatment, 24 RUTGERS L. Rev. 65

(1969), where a contrary view is strongly propounded.
4. E. FROMM, ESCAPE FROK FREEDOM 240-43, 251-56 (1941).
5. See Z. BARED, DEMOCRACY AND DICTATORSHIP: THEIR PSYCHOLOGY AND

PATTERNS OF LITE 47-52, 144-45 (1956) ; W. DOUGLAS, THE ANATOMY OF LIBERTY:
The }Wars or MAN WITHOUT FORCE 102-05 (Pocket Cardinal ed. 1964).

6. See generally A. BICKEL, THE SUPREME COURT AND THE IDEA or PROGRESS
(1970) ; P. KURLIND, POLITICS, THE CONSTITUTION, AND THE WARREN Court. (1970).

7. See, e.g., Watt, The Divine Right of Government by Judiciary, 14 U. Cm. L.
Rev. 409 (1947).

8. 402 U.S. 1 (1971) (9-0 decision).
9. See Hearings on the Status of School Desegregation Law Before the Senate

Select Comm. on Equal Education Opportunity, 92d Cong., 1st Sess., pt. 11, at 5415
(1971) (prepared statement of Alexander M. Bickel) [hereinafter cited as Swann
Hearings] ; id. at 5431 (remarks of Owen M. Piss). Although the testimonies of Pro-
fessors Bickel and Fiss differ at various points, they agree that the Steam decision
is substantially result-oriented.
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civil libertarians at least, must be viewed as anathematic to democratic
ideals.

To a limited extent the April 20, 1971, decision in Swann and
subsequent lower court decisions tend to defy criticism because they aim
to safegual d the rights of a minority which has been terribly oppressed,
often with the sanction of law." This laudable aim, however, cannot
render sacrosanct all the recent civil rights cases which have been resolved
favorably to the plaintiffs. Though one might be tempted, from a quick
reading of the cases, to take a contrary viewpoint, it is submitted that
severalthe busing and no-testing decisions in particularare incredibly
bad law in terms of what they portend for individual liberty.

An Historical Overview

More than half of a century before Plessy v. Ferguson" the black
citizens of Boston sought to abolish schools which were kept racially
segregated by the school system's supervisory committee." When the
committee refused to voluntarily desegregate the schools, the matter was
litigated; and, in rendering its decision against the plaintiff, the Massachu-
setts supreme court, in 1849, established precedent for the separate-but-
equal doctrine." In an opinion full of benign rationalizations, Chief
Justice Shaw rejected the eloquent arguments set forth by the plaintiff's

10. See, eg.., United States v. Board of School Cornm'rs, 332 F. Supp. 655, 658-65
(S.D. Ind. 1971). Judge Dillin discussed with persuasive language and specificity the
numerous legal disabilities imposed upon blacks in Indiana.

11. 163 U.S. 537 (1896).
12. The Z4nith School, THE LIBERATOR, June 28, 1844, at 3-4, in CIVIL RIGHTS AND

THE AMERICAN NEGROS.. A DOCUMENTARY HISTORY 111-12 (A. Blausteii R.. Zan -
grando eds. 1968) [hereinafter cited as CIVIL RIGHTS Hisroav].

13. Roberts v. Boston, 59 Mass. (5 Cush.) 198 (1849). Enforcen at of such c
doctrine would discriminate against whites and blacks equally if other impediments were
nct present. However, the law itself had, even at this early date, sanotmed or created
numerous measures designed to keep blacks "in their place." The Articles of Confedera-
tion, in art. IV, made it clear that "the free inhabitants" were the citizens of the
confederacy. Although the Ordinance of 1787 prohibited slavery and involutary servitude
in several states, art. VI gave express support to slavery in other states. Moreover, it
should be noted that Constitution itself was specifizally geared to perpetuate the sub-
jugation of blacks. U.S. CONST. art. IV, § 2, cl. 3 provided:

No Person held to Service or Labor in one State, under the Laws thereof,
escaping into another, shall, in Consequence of any Law or Regulation therein,
be discharged from such Service or Labor, but shall be delivered up on Claim
of the Party to whom such Service or Labor may be due.

The Fugitive Slave Act was passed to execute this provision. Act of Feb. 12, 1793,
ch. 7, 1 Stat. 302. See Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539 (1842). where the
constitutionality of the Act was upheld. The Compromise of 1853 amended and strength-
ened the original Act. Act of Sept. 18, 1850, ch. 60, 9 Stat. 462. In view of Dred Scott
v. Sanford, 60 U.S. (19 How.) 393 (185i), it can be argued that, as a matter of federal
law, whenever possible blacks were considered property until ratification of the thirteenth
amendment on December 6, 1865.
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counsel" and affirmed the school system's mandatory segregation policy
on grounds that the schools' supervisory committee had "plenary
authority" to "classify" and "distribute" Boston youth among the dif-
ferent schools in the manner the committee thought would best serve
"general proficiency and welfare?"'

Although by 1896 slavery and peonage were no longer legally
sanctioned and were in fact expressly prohibted," that year saw, in the
infamous Plessy decision, the beginning of constitutionally sanctioned
forced segregation on the basis of race. The United States Supreme Court,
with only Justice Harlan dissenting, opined that the fourteenth amend-
ment was supposed to enforce "absolute equality" before the law." But
the Court also indicated that the fourteenth ament tent did not prohibit
laws which permitted or required separation of the races where facilities
provided were substantially alike." As Justice Harlan predicted, the
Plessy judgment proved to be "quite as pernicious as the decision made
by this tribunal in the Dred Scott Case."" The Plessy case involved
segregated railroad cars; but, in obiter dicta, Justice Brown recognized
that segregation was imposed most often in the public schools. Twelve
years later, in Berea College v. Kentucky," the United States Supreme
Court gave its blessing to such a practice.

In the 1927 case of Cong Lion v. Rice' the United States Supreme
Court upheld segregation on the basis of race for the last time." Although

14. Oral argument for the plaintiff is partially reprinted in Om Rtorrs Mrsroav
112-17. Among other contentions, counsel asserted the following:,

Admitting [arguendo] that [the school for blacks] is an equivalent, still the
colored children cannot be compelled to take if. . . . They have an equal
right with white children to the general public schools.. . . [C]ompulsory
segregation from the mass of citizens is of itself an inequality. . . . It is a
vestige of ancient intolerance. . . .

Id. at 116-17.
15. Roberts v. Boston, 59 Mass. (5 Cush 198, 208 (1849).
16. See note 13 supra.
17. Plessy v. Ferguson 163 U.S. 537, 5. (1896).
18. Id. at 548, 550. In declaring equality before the law for blacks while sanction-

ing state segregation laws, the Court was no more inconsistent in Pkssy than it had
been for the previous quarter-century and would be several years thereafter in civil
rights cases. See, e.g., Berea College v. Kentucky, 211 U.S. 45 (1908) ; Hodges v. United
States, 203 U.S. 1 (1905) James v. Bowman 190 U.S. 127 (1903) ; Cumming v.
Richmond County Bd. iduc., 175 U.S. 528 (1899) ; Baldwin v. Franks, 120 U.S.
678 (1887) ; Civil Righ s Cues, 109 U.S. 3 (1883) ; United States v. Harris, 106 U.S.
629 (1883) ; Strauder v. West Virginia, 100 U.S. 303 (1880) ; Hall v. DeCuir, 95 U.S.
485 (1878) ; United States v. Cruikshank, 92 U.S. 542 (1876) ; United States v. Reese,
92 L.. 214 (1876) ; Slaughter House Cases, 83 U.S. (16 Wall.) 36 (1873).

1.9. 163 U.S. at 559.
20. 211 U.S. 45 (1908).
21. 275 U.S. 78 (1927).
22. Cf. Korematsu v. United States, 323 U.S. 214, 216 (1944).
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some advances were made in the interim," the separate-but-equal doctrine
remainedat least in the field of education"the law of the land until
May 17, 1954. On that day the Court in Brown v. Board of Education"
declared that state-imposed racial segregation in public schools could not
be squared with the fourteenth amendment. The Court in Brown I found
that separate-but-equal schools were "inherently unequal," and one year
later the Court ordered that desegregation was to proceed "with all
deliberate speed.""

Even after Brown II the nation's school boards, legislatures, and
courts could not agree on answers to serzal perplexing questions. Several
legislatures purported to give school boards authority to consider race
in making pupil assignments." Such laws were, of course, unconstitu-

23. Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938), required the Univer-
sity of Miss 'tad Law School to accept a black applicant rather than allow the state to
pay his tuition in an adjaccat state until Missouri built a law school specifically for
blacks. Sipuel v. 2,:rari of Regents, 332 U.S. 631 (1948), followed the Gaines ruling
and required that a black woman be xdraitted to the University of Oklahoma Law
School. Sweatt v. Painter, 339 U.S. 629 (1950), required the University of Texas
Law School to admit a black applicant since the law school maintained for blacks
was grossly inferior. McLaurin v. State Regents, 339 U.S. 637 (1950), found that where
a black graduate student in a white school was assigned to a special row in class and
to special tables in the library and cofe:sia, the segregation was unconstitutional.
Hinting at the declining constitutional viability of the separate-but-equal doctrine, the
Court in McLaurin stated:

There is a vast differencea Constitutional difference--between restrictions
imposed by the State which prohibit the intellectual commingling of students,
and the refusal of individuals to commingle where the State presents no such
bar. . . . The removal of the State restrictions will not necessarily abate
individual and group predilections, prejudices and choices. But at the very
least, the State will not be depriving the appellant of the opportunity to secure
acceptance of his fellow students on his own merits.

339 U.S. at 641-42.
24. Zoning ordinances which required racially segregated housing were declared

unconstitutional as early as 1917. Buchanan v. Warley, 245 U.S. 60 (1917). Racially
restrictive covenants in deeds, private arrangements aimed to obtain the same results
as restrictive zoning, were declared void and unenforceable in 1948. Shelley v. Kraemer,
334 U.S. 1 (1948). Private racial discrimination in the sale of homes was declared
unlawful only recently. Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968). Deeds
containing restrictive covenants can nevertheless be recorded. Mayers v. Ridley, No.
71-1418 (DC Cir.. Nov. 15, 1971).

25. 347 U.S. 483 (1954).
26. Brown v. Board of Educ., 349 U.S. 294, 301 (1955). The command of Brorm

was that students be admitted to schools "on a racially nondiscriminatory basis . . . ."
Id. As could be expected, the Brown decisions met with considerable opposition. On
March 12, 1956, a group of 101 congressmen, most of whom were from the South,
issued a "Declaration of Constitutional Principles" urging their states to oppose
desegregation efforts. 102 CONG. Rm. 4515 (1956). See W. WORKMAN, THE CASE OF
THE SOUTH 285-302 (1960).

27. Some of these are collected at Comment, 21 VAND. L. Ray. 1093. 1094 n.11
(1963). See generally Meador, The Constitution and the Assignment of Pupils to Public
Schools, 45 VA. L. Ray. 517 (1959)., The pertinent Indiana law is at IND. CODE § 20 -8-
10-1 (1971).
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tional." A more serious problem that arose from Brown was whether
the decision merely required states to cease assigning pupils on the basis
of race.

Although there is some authority to the contrary," it is fairly well
established that de facto segregation is constitutionally allowed." What
constitutes de facto segregation is, however, not entirely clear. The
traditional view is that it is the "mere chance or fortuitous concentration
of those of a particular race . . . not accomplished in ai..y way by the
action of state officials."" However, argument which suggests that
all existing segregation is causally related to earlier de jure segregation
is heard frequently" and merits attention. The gist of the argument is
(1) that all states have in the past created or sanctioned racially segrega-
tive practices, (2) that such practices achieved their intended results,
and (3) that this segregation has continued to the present day, despite
the absence of any state action to overtly perpetuate racial segregation.
The argument concludes that permitting so-called de facto segregation is
to maintain the results of de jure segregation. The apparent validity of
this line of reasoning may be seductive enough to attract the wrath'of the
Supreme Court upon de facto segregation."

28. 49 J. URBAN L. 339, 403 n.14 (1971), has collected most decisions on the point.
29. See, e.g., Hobson v. Hansen, 269 F. Supp. 401 (D.D.C. 1967), aff'd sub nom.

Smuck v. Hobson, 408 F.2d 175 (D.C. Cir. 1969) ; Branche v. Board of Educ., 204 F.
Supp. 150 (E.D.N.Y. 1962) ; Swann Hearings 5393 (remarks of Julius Chambers) ; Note,
Racial Imbalance in the Public Elementary Schools in Indiana, 3 IND. LEGAL F. 483, 493-
99, 511-13 (1970).

30. Spencer v. Kugler, 326 F. Supp. 1235 (D.N.J. 1971), affd, 92 S. Ct. 707
(1972). The leading case is Bell v. School City, 213 F. Supp. 819 ;N.D. Ind.),
off'd, 324 F.2d 209 (7th Cir. 1963), cert. denied, 377 U.S. 924 (1964). Accord,
Deal v. Cincinnati 13d. of Educ., 369 F.2d 55 (6th Cir, 1966), cert. denied, 389 U.S. 847
(1967) ; Downs v. Board of Educ., 336 F.2d 988 (10th Cir. 1964), cert. denied, 380 U.S.
914 (1965). See also Goss v. Board of Educ., 444 F.2d 632 (6th Cir. 1971) ; Banks v.
Muncie Community Schools, 443 F.2d 292 (7th Cir. 1970) ; Robinson v. Shelby County
Bd. of Educ., 330 F. Supp. 837 (W.D. Tenn. 1971). Sitting as Circuit Justice, William 0.
Douglas has recently stated that "remedies for de facto segregation, if there are any,
are unclear." But he added that at least Plessy demands separate facilities to be equal.
Gomperts v. Chase, 92 S. Ct. 16, 18 (1971) (emphasis added). Cf. Levenson, Educational
Implications of De Facto Segregation,16 CASE W. RES. L. REv. 545 (1965).

31. Moses v. Washington Parish School Bd.. 276 F. Supp. 834, 840 (ED. La.
1967).

32. Beckett v. School Board, 308 F. Supp. 1274, 1304, 1311-15 (ED. Va. 1969),
rev'd, 434 F.2d 408 (4th Cir. 1970) ; Swann Hearings 5393 (remarks of Julius Cham-
bers) ; id. at 5422-24 (prepared statement of Owen M. Fiss) [reprinted with slight
changes as Fiss, The Charlotte-Mecklenburg CaseIts Significance for Northern School
Desegregation, 38 U. Cm. L. REV. 697 (1971)); Note, Swann v. Charlotte-Mecklenburg
Board of Education: Roadblocks to the Implementation of Brown, 12 Wu. & MARY L.
REV. 838, 846-47 (1971) ; Note, Demise of the Neighborhood School Plan, 55 CORNELL
L Rim 594, 597-605 (1970). See The Supreme Court, i970 Term, 85 HARV. L. Rsv.
3, 85-86 (1971).

33. The United States Supreme Court has never passed on the constitutionality of
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Undoubtedly, the argument summarized above has begun to infirm
traditional notions about what constitutes de jure segregation. In assum-
ing that de facto segregation was adventitious and constitutionally per-
missible, the nation's courts necessarily evolved a dual standardone
which forbade de jure segregation only."

Immediately following the Brown decision, the Fourth and Fifth
Circuits adhered to a narrow interpretation of the command to desegre-
gate. Until the 1966 case of United States v. Jefferson County Board
of Education," most courts established a pattern of decisions which
adopted the oft-quoted dictum in Briggs v. Elliot" to the effect that
state-imposed segregation was prohibited, while integration was not
required." Jefferson marked a significant departure from earlier de-
segregation law. That decision held that there is an affirmative duty to
integrate schools which were formerly segregated de jure. Judge Wisdom
asserted that "[t]he only school desegregation plan that meets con-
stitutional standards is one that works."" Thus, "actual integration"
became the test by which the constitutional viability of desegregation
plans was to be judged. The Jefferson decision's repressive and simplistic
test" was adopted by the United States Supreme Court in 1968.

The landmark case of Green v. County School Board" made it
obligatory upon school authorities to immediately effectuate desegrega-
tion plans which would in fact integrate schools formerly segregated de
jure. The New Kent County School System had implemented a freedom-
of-choice plan by giving each student an opportunity to select what
school he wished to attend and assigning him to that school. The

de facto segregation. See Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1,
22-23 (1971) (which examined only segregation imposed by school authorities). The
Court may, however, address itself to the legality of de facto segregation in the near.
future. Keyes v. Denver School Dist. No. 1, 445 F.2d 990 (10th Cir. 1971),cert. granted,
92 S. Ct. 707 (1972) (No. 71-507).

34. See note 29 supra. But cf. O'Neil, Preferential Admissions: Equalising the
Access of Minority Groups to Higher Education, 80 YALE L.J. 699, 715 n.62 (1971)
(citing instances in which several courts have refused to enjoin efforts made by school
boards to overcome de facto segregation).

35. 372 F2d 836 (5th Cir. 1966), affd en banc, 380 F.2d 385, cert. denied, 389 U.S.
840 (1967). See 81 HAay. L. REV. 474 (1967).

:15. 132 F. Supp. 776 (E.D.S.C. 1955).
37. 132 F. Supp. at 777. Accord, Lockett v. Board of Educ., 342 F.2d 225 (5th

Cir. 1965) ; Evers v. Jackson School Dist., 328 F.2d 408 (5th Cit. 1964) ; Kelly v. Boatd
of Educ., 270 F2,d 209 (6th Cir.), cert. denied, 361 U.S. 924 (1959) ; Holland v. Board of
Pub. Inst., 258 F2d 730, 732 (5th Cir. 1958) ; Avery v. Wichita Falls School Dist., 241
F.2d 230, 233 (5th Cir.), cert. denied, 353 U.S. 938 (1957).

38. United States v. Jefferson County Bd. of Ednc., 372 F2d 836, 847 (5th Cir.
1966) (original emphasis).

39. It is not contended here that "actual integration" is repressive and simplistic.
40. 391 U.S. 430 (1968). See 82 May. L. REV. 111 (1968).
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Supreme Court found that the plan had not "worked" since few blacks
chose to attend the formerly all white schools, and no whites chose to
attend the county's black schools"this even though the freedom-of-
choice plan had been in operation for three years. The Court in Green
noted that the Brown decision had intended, ultimately, to produce
unitary, non-racial school systems, i.e., systems with neither white
schools nor black schools, but just schools." To avoid constitutional
attack, desegregation plans had to promise "realistically to work now.""

Although Green failed to establish criteria that the inferior courts
could use to detern ine whether a school system was unitary, the Court
clearly indicatedalbeit negativelythat desegregation ?lans prima facie
innocent and neutral were constitutionally insufficient if they did not
result in actual integration. Unquestionably by accident, the United
States Supreme Court took a small step backward** in 1969 when it
finally defined a "unitary system" as one "within which no person is to
be effectively excluded from any school because of race or color.' This
sound and unobtrusive definition was significantly absent in Swann v.
Charlotte-Mecklenburg Board of Education."

The uniqueness of Swann lies in the fact that the Supreme Court
approved a comprehensive desegregation plan which, accordingly, can be
viewed as a constitutionally acceptable model. The nation's school officials
have, for the first time, an indication of what a unitary school system
should look likethe Charlotte-Mecklenburg system. Moreover, school
officials have an indication of the broad range of remedies the Court
will sanction to correct racial imbalance in systems once segregated de
jure.

Only the highlights of Swann need be reiterateu here:" It should

41. 391 U.S. at 441.
42. Id., Raney v. Board of Educ., 391 U.S. 443, 448 (1968) ; Monroe v. Board of

Comm'rs, 391 U.S. 450, 460 (1968)., See Comment, 21 VA ND.' L. Rsv. 1093 (1968).
43. 391 U.S. at 439.
44. The definition quoted must be viewed as backward ii one accepts the Court's

views in Green and Swann. The freedom-of-choice plan rejected in Green for not pro-
ducing actual integration was one which had not excluded any students from any school
on the basis of race. Swann Hearings 5422 (prepared statement of Owen M. Fiss). But
see Comment, 20 KAN. L. Rev. 165, 170 (1971).

45. Alexander v. Holmes County Bd. of Educ., 396 U.S. 19, 20 (1969).
46. 402 U.S. 1 (1971).
47. Although the commentators rarely mentioned its import for individual liberty,

Swann received considerable early attention. Cook, School Desegregation: To Brown
and Back AgainThe Great Circle, 23 BAYLOR L. Rev. 398 (1971) ; Fiss, The Charlotte-
Mecklenburg CaseIts Significance for Northern School Desegregation, 38 U. Cst. L.
Rev. 697 (1971) ; May, Busing, Swann v. Charlotte-Mecklenburg, and the Future of
Desegregation in the Fifth Circuit, 49 Tex. L. Ray. 884 (1971) ; The Supreme Court,
zgo Term, 85 HARV. L. Ray. 3, 74 (1971) ; 49 J. URBAN L. 399 (1971) ; Comment, 20
RAN. L. Rev. 165 (1971) ; Note, Swann v. Charlotte-Mecklenburg Board of
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9

be emphasized, firstly, that "Mlle constitutional command to desegre-
gate schools does not mean that every school in every community must
always reflect the racial composition of the school system as a whole.""
Although the Supreme Court sanctioned the district court's order that
the white-black ratio in the whole Charlotte-Mecklenburg system
(71-29%) be reflected as nearly as practicable in each school, the Court
refused to require strict racial quotas and left the matter in the hands
of the district courts." The Court saw the use of ratios as a "starting
point in the process of shaping a remedy, rather than an inflexible re-
quirement."'"

What is objectionable about the Swann decision is that it strongly
affirms and extends the rule of Green. As indicated above, the Court in
Swann refused to require fixed racial ratios; and, elsewhere, the Court
went so far as to acknowledge that the existence of some one-race
schools might not offend .he Constitution. Nevertheless, the Court gave
its imprimatur to all meth.,:, of achieving actual integration:" re-
gerrymandering districts, clustering and grouping schools, majority-to-
minority transfer and busing even beyond contiguous zones. Time
involved, distance of travel, and age of students can, however, be taken
into consideration when busing is a remedy." Swann cannot, then, be
criticized on the ground that it imposes on inferior courts or school
officials the task of adhering to strict racial quotas or that it imposes an
obligation to bus students so that those in non-contiguous zones can be
intermingled. And it is true that Swann will achieve the laudable goal of
actual integration in public schools, at least for a period." But Swann
does constitute incredibly bad law.

An Argument Against Busing

The United States Supreme Court should overrule Swann." In

Education:, Roadblocks to the Implementation of Brown, 12 Wm. & MARY L. Rim. 838
(1971). President Nixon has given a belated, though excellent, analysis of the busing
problem and has proposed significant, but not original, legislation. 118 Conc. Rte.
S4164-69 (daily ed. Mar. 17, 1972). See S. 33P8 and S. 3395, 92nd Cong., Sess. (1972).

48: 402 U.S. at 24.
49. 402 U.S. at 25.
50. Id.
51. Id. at 26-30. See May, Busing, Swann v. Charlotte-Mecklenburg, and the Future

of Desegregation in the Fifth Circuit, 49 TEX. L. Ray. 884-85 & nn.3-6 (1971).
52. 402 U.S. at 30-31.
53. Id. at 31. After de jure segregation has been eliminated, there is no duty to

continually adjust student bodies' racial compositions.
54. Two other 1970 Term decisions in the area of civil rights at least deserve

careful review, if not rejection : Palmer v. Thompson, 403 U.S. 217 (1971) and Griggs
v. Duke Power Co., 401 U.S. 424 (1971).
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giving new force to the rule of Green, the Swann decision commantis
that wherever school officials have, at any time subsequent to Brown,
failed to actually integrate their schools, they must integrate at once.
Even after ceasing to compel or encourage segregation, schools cannot
sit idly by with a desegregation plan which, however innocent, does not
work, i.e., result in actual integration. Professor Alexander Bickel has
stated,

Willy-nilly, the Supreme Court imposes a choice of educational
policy, for the time being at least, when it orders maximum in-
tegration, and I den'! think we can be sure that the choice is
the right one the Court opts against decent-
ralized and diversitieu schools,, that can be more responsive to
the needs of cohesive groups of parents and students, that can
alleviate the frustrations and sense of powerlessness of such
groups. . . ."

Professor Bickel cannot be read to oppose school integration; but rather,
he opposes Swann because it willy-nilly decided that the nation's legal
order compels the racial mixing of students as a matter of educational
policy. This is properly the crux of the argument against &own, and an
argument which needs clarification.

The preceding pages substantiate that our national government
and the states have historically foisted upon America's black citizenry
various legal disabilities. It must also be recognized thatdespite this
factthe Swann decision, insofar as it affirmatively asserts the rule of
Green, is considerably more oppressive than even Plessy v. Ferguson"
and some other segregative decisions. Plessy sanctioned state laws which
compelled or allowed the use of separate-but-equal facilities. Plessy
itself did not require racial separation. The case which embodied the
Plessy rule educatio,ial institutions" did not compel racial separation.
Query: Has any federal law or any federal court decision ever com-
pelled that throughout the nation there must be racial segregation? No.

It is not being maintained here that Plessy was good law. To the
extent that it permitted the existence of laws which forced racial separa-
tion, the Plessy decision was repressive to individual liberty. It is,
indeed, difficult to characterize as anything but repressive any judicial
fiat which sanctions laws which treat of human associations in com-
pulsory terms. If the Swann-Green rule had gone only so far as to

55. Swann Hearings 5415. Professor Bickel's proposals tc deal with the problem
are reflected in the National Educational Opportunities Act, w; ich he helped draft. 118
Con. Rim H1735-39 (daily ed. Mar. 2,1972).

56. 163 U.S. 537 (1896).
57. Berea College v. Kes.tucky, 211 U.S. 45 (1908).
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sanction the existence of state laws which require integration, it would
appear equally as repugnant to individual liberty as was Plessy." How-
ever, the Swann-Green rule does much more than .hat. To re-emphasize,
the Supreme Court has now required that state practices must effectuate
actual integration.

Speaking for a unanimous Court in Swann, Chief Justice Burger
remarked that,

Our objective in dealing with the issues presented by these
cases is to see that school authorities exclude no pupil of a racial
minority from any school, directly or indirectly, on account of
race."

Remarks such as this have served to confuse the lower courts and, on
occasion, magnify the repressive effects of Swann." On its face, the
quoted language appears to reinstate a restrictive version of the command
in Alexander v. Holmes County Board of Education" that "no person
is to be effectively excluded from any school because of race or color.""
However, such an interpretation cannot be squared with the context of
Swann. Whatever the Court's "objective in dealing with the issues"
was, it most assuredly could not have been that stated aboveotherwise
there exists no affirmative duty to integrate. And the entire thrust of the
Swann-Green rule is precisely that duty. Only if one takes "exclude . . .

indirectly" to mean "any practice which does not result in actual integra-
tion" does the quoted statement align with the rest of Swann. School
officials and the courts should, to meet their constitutional duties, take
care in reading Swann else they unwittingly adopt the Sixth Circuit's
interpretation of the Court's alleged objective.

In Goss v. Board of Education" the Court of Appeals for the Sixth
Circuit expressed the view that Swann, due to the above language," had
made it "clear that the constitutional prohibition against assigning

58. Such a ruling actually would be more repressive than Pkssy since it would
allow states to require affirmative remedial action in the area of human associations and
would, hence, run counter to the negative language of the fourteenth amendment. See
Meador, The Constitution and the Assignment of Pupils to Public Schools, 45 VA. L
REV. 517, 524 (1959). See generally McAuliffe, School Desegregation: The Problem of
Compensatory Discrimination, 57 VA. L. REV. 65 (1971) ; Swann Hearings 5434-37
(remarks of Senator Ervin).

59. 402 U.S. 1, 23 (1971) (emphasis added).
60. See Cook, School Desegregation: To Brown and Back AgainThe Great

Circle, 12 BAYLOR L REV. 398, 401-13 (1971).
61. 396 U.S. 19 (1969).
62. Id. at 20; Northcross v. Board of Educ., 397 U.S. 232, 237 (1970) (Burger,

C.J., concurring).
63. 444 F.2d 632 (6th Cir. 1971).
64. See note 59 supra and accompanying quote in text.

RO449 0 72 - pt. 3 - 34
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,tudents or teachers on account of race is applicable only to minority
groups."" The court in Goss further suggested that "some disparate
treatment in favor of racial minorities must be tolerated until the
'vestiges' of de jure segregation have been eliminated."' The United
States Supreme Court did not specifically express the view adopted in
Goss, and the Court may not have intended to precipitate such notions;
however, the clearthaigplicitthrust of the Swann-Green rule is........ --,,..,
to support compensatory discrimination in favor of minorities.'

Compensatory discrimination, seen by some as the requisite first
step in shaping a remedy for past racism," received support from the
federal government" and benign tolerance from the courts" even Ware
the Swann decision. Although compensatory discrimination does not
always impose an affirmative obligation, the practice, when dyne solely
on a racial basis, smacks of reparations nevertheless;- and it often operates
especially in combination with the Swann-Green rulito foist upon
the public the notion that equality of condition, as opposed to equality of
opportunity, is a constitutional right and that it can be achieved by
judicial fiat.

The No-Testing Cases

Griggs v. Duke Power Co.". invalidated the use of an ability test
which, though neutral or its face and used in good faith by an employer,
operated to disqualify from employment an excessively large number of
blacks. The test was rejected for that reason and because the Court felt
the intelligence test was not reasonably related to the skills of the job.
Taken together, Griggs and Swann have developed a relatively new

65. 444 F.2d at 637 (original emphasis).
66. Id. at 6,38.
67. See, e.g., Bradley v. Milliken, Civil Action No. 35257 (ED. Mich., Sept. 27,

1971), where Judge Roth rejected plaintiff's claim that the Detroit school system
engaged in discriminatory practices with respect to the hiring and assigning of teachers;
the court, nevertheless, refused to condemn --or even comment uponthe fact that in 1970
alone the school board held open 240 teaching positions, rejecting white applicants so
that qualified blacks could be found and accepted.

68. See, e.g., Askin, The Case for Compensatory Treatment, 24 RUTGERS L. REv.
65 (1969).

69. Id. at 66.
70. See, e.g., Contractors' Assn v. Secretary of Labor, 311 F. Supp. 1002 (ED.

Pa. 1970), aff'd, 442 F.2d 159 (3d Cir. 1971); Quarles v. Philip Morris, 279 F. Supp. 505
(E.D. Va. 1968). But cf. Canuwell v. Arizona Bd. of Regents, 106 Ariz. 430, 477 P.2d
520 (1970).

71. 401 U.S. 424 (1971), rev'g 420 F.2d 1225 (4th Cir. 1970). For excellent dis-
cussions of problems embodied in this case see Fiss, A Theory of Fair Employment Laws,
38 U. CHI. L. REv. 235, 290-310 (1971) ; Developments in the LawEmployment Dis-
crimination and Title ViI of the Civil Rights Act of 1964, 84 HARV. L Itsv. 1109, 1137
(1971).
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line" of cases and decrees. The two cases of this type most patently
deliterious to indi vidual liberty are probably Baker v. Columbus Munici-
pal Separate School District" and Moses v. Washington Parish School
Board." .

In Baker it was established beyond question that Columbus school
authorities used the National Teacher Examination scores on a racially
inconsistent basis to avoid hiring black teachers." The court, however,
went far beyond condemning this practice. The court found that the
swool system's 1000 NTE cutoff score for hiring could be met by 90%
of the white graduates of Mississippi colleges but could not be met by
89% of the black graduates of Mississippi colleges. Attempting to meet
the Griggs test," the court found that the 1000 NTE score was not
reasonably related to measuring job capability; and, combining this with
the fact that few black teachers attained the requisite score, the Baker
court declared that, as a matter of law, the NTE is racially discrimina-
tory.. The internecine effect of the Baker decision can best be seen in
light of Moses.

From 1953 to August of 1971, the Franklin Elementary School
of Washington Parish used the Primary Mental Ability Test and the
Ginn Reading Readiness Test to produce homogeneous ability groups
in its student body." Although the school was not integrated until
late 1969,78 Judge Heebe opined that the tests were used to segregate the
students and proceded to dev'te his efforts to chastising the school
officials for their educational policy. The student body of Franklin
Elementary was 69% black and 31% white, but the ability tests tended to
segregate the white pupils into the higher tracks." The Moses court,
accordingly, found that the use of ability groupil:gs violated the equal
protection clause.'"

72. Judge Skelly Wright condemned ability grouping in schools as early as 1967.
Hobson v. Hansen, 269 F. Supp. 401 (D,D.C. 1967).

73. 329 F. Supp. 706 (N.D. Miss. 1971).
74. 330 F. Supp. 1340 (E.D. La. 1971).
75. 329 F. Supp. at 711-14, 716.
76. Id. at 717. See 401 U.S. at 431.
[A]bsence of discriminatory intent does not redeem employment procedures
or testing mechanisms that operate as "built-in headwinds" for minority
groups and are unrelated to measuring job capability.

See also Penn v. Stumpf, 308 F. Supp. 1283 (N.D. Cal. 1970) ; Arrington v. Massachu-
setts Bay Transp. Authority, 306 F. Supp. 1355 (D. Mass. 1969).

77. Moses v. Washington Parish School Bd., 330 F. Supp. 1340, 1341-44 (E.D. La.
1971).

78. Franklin Elementary had been an all-white school. Id. at 1341.
79. Id. at 1343.
80. [T]o assign black students on the basis of the presently used testing
violates their Fourteenth Amendment rights to be treated equally with white
students. Homogeneous grouping is educationally deterimental to students as-
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The Moses decision is only illustrative of a recent trend." These
decisions are predicated on the crucial assumption that ability group-
ings are socio-educationally ddtrimental to those students with
demonstrably less ability than some other students. And to circum-
vent the supposed detrimental affects, at least for blacks, the federal
courts have decided that ability groupings are violative of the fourteenth
amendment's equal protection clause and are, hence, impermissible. The
assumption and remedy are at least convenient. If it mild be proved that
ability groupings provide the best educational opportunity for students
of low ability, courts would be faced with the dilemma of chosing whether
they prefer integrated classes or equal educational opportunity. The
recent trend of "civil rights" law may, in view of the thrust of Griggs
combined with the Swann-Green rule, compel a judicial preference for
integrated classes in such a case. But have concepts of equal protection
ever envisaged the development cf affirmative obligations which would
make such a choice necessary?

Conclusion

In 1971 a few historic advances" in the law were made, the
benefits of which will flow most directly to minority groups and, thus,
generally to all Americans. Swann v. Charlotte-Mecklenburg Board of
Education," however, should not be viewed as an advance for civil
rights. Primarily because it attempts to carve an affirmative duty out
of the proscriptive language of the fourteenth amendment, the Swann
decision necessarily raises some very serious questions about the limits
to which the national judiciary can be held once a socially desirable goal
is identified.

The fourteenth amendment did not acquire its negative language by
quirk. The Constitution's references to equality were never meant to

signed to the lower sections and blacks comprise a disproportionate number
of the students in the lower sections..This is especiall-: true where . . . black
students who until recently were educated in admittedly inferior schools are now
competing with white students educated in superior schools for positions
in the top sections.

Id. at 1345. In view of Swoon one is tempted to query why the court did not require
the affirmative act of integrating the ability levels by fiat rather than merely prohibit
ability grouping.

81. See, e.g., Lemon v. Bossier Parish School Bd., 444 F2d 1400 (5th Cir. 1971).
82. E.g., Griffin v. Breckenridge, 403 U.S. 88 (1971) ; Boddie v. Ccanecticut, 401

U.S. 371 (1971) ; Serrano v. Priest, 5 Cal. 3d 584, 487 P.2d 1241, 96 CAI. Rptr. 601
(1971). But see Palmer v. Thompson, 403 U.S. 217 (1971) ; Whitcomb v. Chavis, 403
U.S. 124 (1971) ; James v. Valtierra; 402 U.S. 137 (1971) ; Wyman v. James, 400 U.S.
309 (1971).

83. 402 U.S. 1 (1971).
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affirmatively command equality of condition, but were, rather, meant to
assert that men are equal in ultimate worth." The axiom of equality
is simply that every American must be afforded equal rights and equal
opportunity." One of our nation's greatest civil libertarians, Justice
William 0. Douglas, has made this argument :

Equal protection under the law is the most important single
principle that any nation can take as its ideal."

And he continued:

All men of course are not equal in talents or abilities. But
once all men are treated equally by government and afforded
equal opportunities for preferment and advancement, society
undergoes a transformation. A new aristocracy emergesnot
an aristocracy of family, wealth, race or religion, but an aris-
tocracy of talent."

If the United States Supreme Court is going to adhere to the
Swann-Green rule, the Indianapolis desegregation decision" provides
a powerful and realistic guide for other jurisdictions." The decision is
atypical in two important respects : (1) The spectre of "white-flight"
was given careful consideration in the formulation of the remedy;"" and
(2) because of that, the remedy aimed to join school di- Acts beyond
Indianapolis and even beyond Marion County." If Swann is to stand,
it seems that Judge Dillin's approach would reduce the probability of
immediate re-segregation.

The affirmative command of the Swann-Green rule has serious
import for other areas of desegration law besides education. Since nearly

84. H.A. MYERS, ARE MEN EQUAL?AN INQUIRY INTO THE MEANING OF
AMERICAN DEMPCRACY 161 (Great Seal ed. 1955).

85. Id. at 136.
86. W. rkuGLAs, THE ANATOMY OF LIBERTY : THE RIGHTS OF MAN WITHOUT

FORCE 51 (Pocket Cardinal ed. 1964).
87. Id. (original emphasis).
88. United States v. Board of School Comm'rs, 332 F. Supp. 655 (S.D. Ind. 1971).
89. See Bradley v. School Board, Civ. No. 3353 (E.D. Va., Jan. 5, 1972).
90. United States v. Board of School Comm'rs, 332 F. Supp. 655, 676-79 (S.D. Ind.

1971). That Judge Dillion considered the "tipping point" was prescient and unusual.
Swarm v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 31-32 (1971),
appeared to counsel against this. And many courts have expressly rejected con-
sideration of this problem in view of Monroe v. Board of Comdr., 391 U.S. 450, 459
(1968). See A. Brom, TEE SUPREME COURT AND THE IDEA OF PROGRESS 136-37 (1970).
Cf. United States v. Scotland Neck City Bd. of Educ., 442 F.2d 575, 581-83 (4th Cir.
1971).

91. 332 F. Supp. at 679-80. Professor Figs suggested that "there's an understandable
legitimate basis fer having school districts conform to the municipal boundaries" and
thought that multidistrict orders were "very, very far down the road." Swann Hearings
5432.



1810

382 INDIANA LEGAL FORUM

every desegregation case has recited the causal relation of segregated
housing to segregated schools, one wonders why the federal govern-
ment has not taken stronger action in this area. If the causal relation is
real, which it likely is, short of imposing a Swann-Green based affirma-
tive duty by telling people where they must live, the courts could take
this powerful step: Wherever the state or national govenment financially
underwrites, or supports any bank which underwrites, loans for hous-
ing for a person in any area in which predominantly one race resides,
the courts could find de jure segregation. Rather than require people
to move, the courts could prohibit any governmental unit or any govern-
mentally-supported agency or organization from loaning funds to those
persons who seek to purchase homes in areas where members of their
race predominate.

Hopefully, the national judiciary will do none of this and will,
rather, overrule Swann,' The most compelling ground for doing so is
the United States Constitution. The national judiciary has, in the past,
had the perspicacity to recognize that affirmative duties do not naturally
flow from the fourteenth amendment." Although Griggs and the other

92. Rather than wait for the Supreme Court to overrule itself, Congress has &-
tempted to develop some remedies to Swann. Several Senators have attempted to amend
the Civil Rights Act of 1964 to sanction freedom-of-choice. 117 Con. REC. S17658
(daily ed. Nov. 5, 1971). Senator Talmadge introduced S.J. Res. 165, 92d Cong., 1st
Sess. (1971), proposing a constitutional amendment to prohibit. busing. See 117 Com.
REC. S16095 (daily ed. Oct. 8, 1971). See also 118 CONG. REC. E2089-90 (daily ed. Mar.
7, 1972) and 118 CONG. REC. E2191-92 (daily ed. Mar. 8, 1972) which reprint some
testimony from hearings on a House-proposed amendment. The views of several notable
constitutional law scholars toward an anti-busing amendment are gathered at 118 Conc.
REC. E1301-05 (daily ed. Feb. 18, 1972).

During the evening and night of November 4-5, 19;1, the House of Representa-
tives passed the Emergency School Aid Act of 1971 by a vote of 332 to 38. The bill (S.
659H.R. 7248) contained a provision designed to postpone any district court order
which would force busing to achieve racial balance until the Supreme Court had
time to act on an appeal. The bill also contained a section supporting the concept of
"neighborhood schools." See 117 CONG. REC. H10352-434 & D1124-25 (daily ed. Nov. 4,
1971). The Senate debates were longer and equal in intensity. See, e.g., 118 CONG. Ric.
S2074-79 (daily ed. Feb. 18, 1972) (remarks of Serator Mondale) ; 118 CONG. REC.
S2308-10, S2373-74 (daily ed. Feb. 22, 1972) (remarks of Senators Spong and Ribicoff) ;
118 Conc. REC. S2434-52 (daily ed. Feb. 23, 1972) (colloquoy among several Senators).
The Senate first took an anti-busing stance, but quickly changed that position. See 118
Cosro. REC. S2636 et seq. (daily cd. Feb. 25, 1972) ; 118 Corm. Rte. S2856-912, S2915-16
(daily ed. Feb. 29, 1972) ; 118 Corm. REc. S3010-35 (daily ed. Mar. 1, 1972).

The Senate's successful efforts to keep strong anti-busing amendments out of its
version of education bills did not, however, end the controversey. On March 8, 1972, the
House agreed, by a vote of 272 to 139, to bind its conferees on the education bills to
the strict anti-busing measures the House had adopted in November of 1971. 118 CONG.
Rzc. H1838-60 (daily ed. Mar. 8, 1972).

93. See, e.g., Cassell v. Texas, 339 U.S. 282, 286 .0950) ; Akins v. Texas, 325
U.S. 398, 403 (1945). See generally McAuliffe, School Desegregation: The Problem
of Compensatory Discrimination, 57 VA. L. Ray. 65 (1971).
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no-testing decisions do not, by themselves, impose affirmative duties
in the field of human lssociationsand, hence, are less reprehensible
than Swannthe decisions elicit the reminder that the law does not
require equal treatment where differences in fact exist."

Not only will the existing status of desegregation law continue to
produce glaringly disharmonious results" until Swann is rejected; but,
much more importantly in the long run, America can no longer accept
Roscoe Pound's simple out demonstrably correct pronouncement that,

The guarantees of liberty in American constitutions are not and
are not thought of as exhortations as to how government should
be carried on or its agencies will operate. They are precepts of
the law of the land backed by the power of the courts of lavy to
refuse to give effect to legislative or executive acts in deroga-
tion thereof."

It is not at all surprising that the national judiciary has found it
necessary to ignore the proscriptive language of the fourteenth amend-
ment in order to impose an affirmative duty in the broad area of human
associations. The courts could not have in any other way mustered a
constitutionally envisaged compulsion to achieve the identified socio-
educational goal of equality of condition."

94. Dennis v. United States, 339 U.S. 162, 185 (1950) ; Tigner v. Texas, 310 U.S.
141, 147 (1940) ; Tussman & tenBroek, The Equal Protection of the Laws, 37 CALIF. L.
Ray. 341, 344 (1949).

95. Compare Bivins v. Bibb County Bd. of Educ., 331 F. Supp. 9 (M.D. Ga. 1971)
(where the court effectively side-stepped or misread Swann), with Cisneros v. Corpus
Christi Independent School Dist., 330 F. Supp. 1377 (S.D. Tex. 1971) (where the
court went so far as to identify the number, race, housing units, and schools of those
to be compulsorily mixed) and Mims v. Duval County School Bd., 32y F. Supp. 123
(M.D. Fla. 1971). A simple, though presumably effective, plan was approved in Davis v.
Board of Educ., 449 F.2d 500 (8th Cir. 1971). See President Nixon's remarks on the
"maze of differing and sometimes inconsistent order? at 118 Conc. Rec. S4164 (daily ed.
Mar. 17, 1972).

96. R. POUND, THE DEVELOPMENT OF CONSTITUTIONAL GUAIANTLIS OF LISISRTY
at v (1957).

97. Although there have been several attempts to explain the supposed necessity
and justifiability of result-oriented decision-making, most such attempts appear to be
rather specious; and none give satisfactory answers to some very difficult yet basic
questions: Why is it necessary, and how is it justifiable, to frame a remedy in racial
terms when damage can be ascertained in socio-educational and economic terms? Are
there no disadvantaged whites who would be denied remedial action? Are there limits
beyond which the courts cannot go in imposing affirmative duties in the area of human
associations? If so, what are those limits? If there can be a racial hash for im-
posing affirmative duties, can the Constitution be read to impose affirmative
duties on the basis of creed or sex if damage has been imposed primarily on the basis of
these classifications? If not, why? Such questions may seem rhetorical at this time; but,
if Swann and other recent cases have in fact created affirmative duties, the nation's
courts will some day be forced to grapple with such monstrous problems as are implicit
in the above questions. See generally Askin. The Case for Compensatory Treatment,
24 atriGnts L REV. 65 (1969) ; O'Neil, Preferential Admissions: Equalising Me Access
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In Athens, located on the western side of the Acropolis, is Areo-
pagusthe hill of Ares. The judges of Areopagus once commanded
that the books of Protagoras of Abdera be burned. And, before that, it
was at Areopagus where Draco's council is said to have met, apportioning
justice at its pleasure. Never has America's history seen such practices.
And to the extent this nation is dedicated to a democratic ideal, the
courts must retreat from any restriction on individual liberty in the field
of human associations. The longer our highest Court adheres to the
impetuous justice of the Swann-Green rule, the less that Court can be
said to support freedom for all Americans.

NILE STANTON

of Minority Groups to Higher Education, 80 YALE L.J. 699, 713-12, & nn.55-71 (1971) ;
Wright, The Role of the Supreme Court in a Democratic SocietyJudicial Activism or
Restraint!, 54 CORNELL L.Q. 1 (1968), none of which examine the implications for in-
dividual liberty. Cf. Freund, Civil Rights and the Limits of Law, 14 Burnt* L. Ray.
199 (1964) ; Kaplan, Equal Justice in an Unequal World: Equality for the Negro
the Problem of Special Treatment, 61 Nw. U. L. Rev. 363 (1966).

4
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

ROBERT W. KELLEY, ET AL.,
HENRY C. MAXWELL, JR., ET AL,

Plaintiffs-Appellees,

V.

METROPOLITAN COUNTY BOARD OF
EDUCATION OF NASHVILLE AND DAV-

IDSON COUNTY, TENNESSEE, C. R.
DORRIFM, Chairman, et al.,

Defendants-Appellants.

APPEAL from the
United States District
Court for the Middle
District of Tennessee,
Nashville Division.

Decided and Filed May 30, 1972.

Before: EDWARDS, CELEBREZZE and MCCREE, Circuit Judges

EDWARDS, Circuit Judge. In this case we do not write on a
clean slate. What follows describes an incredibly lengthy rec-
ord and settled law pertaining to segregated schools. We
start with this latter, as recited in the United States Consti-
tution and in tl, ee historic, unanimous decisions of the United
States Supreme Court the last dated 1971.

"[N]or shall any State . . . deny to any person within
its jur icli -:tion the equal protection of the laws." U.S.
CONST. a.nend. XIV, § 1.

We conclude that in the field of public education the
doctrine of "separate but equal" has no place. Sepa-
rate educational facilities are inherently unequal. There-
fore, we hold that the plaintiffs and others similarly situ-
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ated for whom the actions have been brought are, by
reason of the segregation complained of, deprived of the
equal protection of the laws guaranteed by the Fourteenth
Amendment. Brown v. Board of Education, 347 U.S. 483,
495 (1954).

[A] plan that at this late date fails to provide meaning-
ful assurance of prompt and effective disestablishment
of a dual system is also intolerable. "The time for mere
`deliberate speed' has run out," Griffin v. County School
Board, 377 U. S. 218, 234; "the context in which we
must interpret and apply this language [of Brown Ill
to plans for desegregation has been significantly altered."
Goss v. Board of Education, 373 U. S. 683, 689. See
Calhoun v. Latimer, 377 U. S. 263. The burden on a
school board today is to come forward with a plan that
promises realistically to work, and promises realistically
to work now. Green v. County School Board of Kent
County, 391 U.S. 430, 438-39 ( 1968).

All things being equal, with no history of discrimina-
tion, it might well be desirable to assign pupils to schools
nearest their homes. But all things are not equal in
a system that has been deliberately constructed and main-
tained to enforce racial segregation. The remedy for
such segregation may be administratively awkward, in-
convenient, and even bizarre in some situations and may
impose burdens on some; but all awkwardness and incon-
venience cannot be avoided in the interim period when
remedial adjustments are being made to eliminate the
dual school systems. Swann v. Charlotte-Mecklenburg
Board of Education, 402 U.S. 1, 28 (1971).

After 17 years of continuous litigation the Metropolitan
County Board of Education of Nashville and Davidson Coun-
ty, Tennessee, appeals from a final order of the United States
District Court for the Middle District of Tennessee requiring
the School Board to take the necessary steps to end the racially
separated school systems which it had previously been found
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to 13:; operating. This order was a direct result of an order
of this court approving the District Court's findings of viola-
dons of equal protection and vacating a stay of proceedings.
In it we had noted:

[T]he instant case is growing hoary with age. It is
actually a consolidation of two cases. The first case,
Kelley v. Board of Education of the City of Nashville,
Civ. A. No. 2094, was filed in September of 1955; and
the second case, Maxwell v. County Board of Education
of Davidson County, Civ. A. No. 2956, was filed in Sep-
tember of 1960. A whole generation of school children
has gone through the complete school system of Metro-
politan Nashville in the intervening years under circum-
stances now determined to have been violative of their
constitutional rights. A second generation of school chil-
dren is now attending school under similes circumstances

and the remedy is not in sight. Kelley v. Metropolitan
Board of Education of Nashville, Tennessee, 436 F.2d
856, 858 (6th Cir. 1970).

The order of the District Judge is the first comprehensive
and potentially effective desegregation order ever entered in
this litigation. The District Judge tells us that now the
remedy is at least in sight.

THE APPELLATE ISSUES

On appeal defendants contend 1) that the District Court
had no jurisdiction to hear and determine this case because
of failure to comply with Rule 23 of the Federal Rules of
Civil Procedure and because of changes in the status of the
original party plaintiffs since the commencement of these suits;
2) that the District Court's order is invalid because it re-
quires integration of schools according to a fixed racial ratio,
in violation of the rules set out in Swann v. Charlotte-Mecklen-
burg Board of Education, supra at 23, 24; and 3) that the

-__
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plan ordered into effect should be reconsidered because of
what the defendant School Board claims to be adverse effects
on the health and safety of school children involved.

Plaintiffs as cross-appellants claim 1) that the District Court
erred in adopting the Department of Health, Education and
Welfare plan when the plan proposed by plaintiffs would have
achieved a greater degree of integration; and 2) that the
HEW plan should have been rejected because it places the
burden of desegregation disproport.onately upon Negro chil-
dren.

HISTORY OF THE NASHVILLE-DAVIDSON
COUNTY CASE

The history of school desegregation from Brown v. Board
of Education, supra, to date can be traced in this case in the
proceedings in the District Court, in this Court, and in the
United States Supreme Court: Kelley v. Board of Education
of City of Nashville, 139 F.Supp. 578 (M.D. Tenn. 1956)
(Dissolution of three-judge court); Kelly v. Board of Educa-
tion of City of Nashville, 159 F.Supp. 272 (M.D. Tenn. 1958)
(Disapproval of integration plan and grant to Board of ad-
ditional time to file a new plan); Kelley v. Board of Educa-
tion of City of Nashville, 8 R.R.L.R. 651 ( M.D. Tenn. 1958)
(Approval of 12-year plan); Kelley v. Board of Education ofCity of Nashville, 270 F.2d 209 (6th Cir. 1959) ( Upholding
District Court order); Kelley v. Board of Education of City of
Nashville, 361 U.S. 924, 80 S.Ct. 293, 4 L.Ed.2d 240 (1959)(Denial of certiorari); Maxwell v. County Board of Education
of Davidson County, 203 F.Supp. 768 (M.D. Tenn. 1960);
Maxwell v. County Board of Education of Davidson County,301 F.2d 828 (6th Cir., 1962), reversed in part and remanded
sub nom, Goss v. Board of Education of Knoxville, 373 U.S.
683, 83 S.Ct. 1405, 10 L.Ed.2d 632 (1963); Kelley v. Board
of Education of Nashville and Davidson County, 293 F.Supp.485 ( M.D. Tenn. 1968) (Further proceedings in a consolida-

I
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tion of Maxwell, supra, and Kelly, supra); Kelley v. Metropoli-
tan County Board of Education, 317 F.Supp. 980 ( M.D. Tenn.
1970); Kelley v. Metropolitan Board of Education of Nash-
ville, Tennessee, 436 F.2d 856 (6th Cir. 1970) ( Memorandum
opinion (filed June 28, 1971); Judgment (filed July 15, 1971) ).

This case began in 1955 on the heels of the United States
Supreme Court's decision in Brown v. Board of Education,
supra, holding that "separate educational facilities are inher-
ently unequal," supra at 495. Plaintiffs in a class action sought
invalidation of the Tennessee school laws, 'T.C.A. § 49-3701,
et seq., which in specific terms required segregation. of school
pupils by race. ( See Appendix A) In 1956 a three-judge fed-
eral court which had been convened to pass on the constitution-
ality of the state statute was dissolved when the defendant
Board of Education conceded the unconstitutionality of the
state statute by which it had previously been governed. Kelley
v. Board of Education of City of Nashville, 139 F.Supp. 578
( M.D. Tenn. 1956). The case was then remanded to the
United States District Court for the Middle District of Tennes-
see. The District Judge determined that the case was an ap-
propriate class action under Rule 23 of the Federal Rules of
Civil Procedure ( Record, Min. Book 19 at 683). He ordered
the defendant School Board to prepare and present a plan for
desegregation of the Nashville schools.

Before judgment was entered, the State of Tennessee in
January 1957 adopted a Parental Preference Law, TCA § 49-
3704, Pub. Acts 1957, cc 9-13, 2 RACE REL. L. REP. 215
( 1957). (See Appendix A) This statute provided for sepa-
rate white, black, and mixed schools, with attendance to
be determined by parental preference. The District Court
in September of 1957 held this statute to be unconstitutional
on its face. 2 RACE REL. L. REP. 970 (1957).

The defendant School Board thereupon ( and nonetheless )
presented a parental preference plan for white, black, and
mixed schools substantially the same as that called for by
the unconstitutional state law.
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In February of 1958 the District Court held the School
Board plan to be unconstitutional.

Later In the same year a grade-a-year desegregation plan
was submitted by defendant School Boa,-d, approved by
the District Court and the Court of Appeals, with certiorari
denied by the United States Supreme Court.

In 1960 a suit was filed to desegregate the Davidson Coun-
ty schools. Maxwell v. County Board of Education of Davidson
County, supra. It was brought on behalf of Negro children al-
leged to be denied their constitutional rights to equal educa-
tion in the county school system. Again the suit was brought
as a class action and recognized as such by the District Court
under Rule 23 Fxn. R. Cy. P. (Record, Min. Book 24 at
114.) The Davidson County School Board proposed a free
transfer plan and it was approved by the District Court.
On appeal Maxwell's free transfer plan was invalidated by the
United States Supreme Court, sub num., Goss v. Board of
Education of Knoxville, 373 U.S. 683 (1963).

In 1963 the school systems of Nashville and Davidson Coun-
ty were then consolidated as part of a general consolidation
of the City of Nashville and County of Davidson into one
metropolitan government. Petitions for further relief, in-
cluding an order to desegregate the Nashville-Davidson Coun-
ty schools and to enjoin further school construction pending
such an order, were filed in the consolidated case, with ad-
ditional plaintiffs intervening.

In 1968 the United States Supreme Court. took further note
of how the Brown II phrase "deliberate speed" was being
employed to delay rather than to implement school desegre-
gation.

For purposes of reemphasis, we again quote the unanimous
opinion:

[A] plan that at this late date fails to provide meaning-
ful assurance of prompt and effective disestablishment of
a dual system is also intolerable. "The time for mere 'de-
liberate speed' has run out," Griffin v. County School
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Board, 377 U. S. 218, 234; "the context in which we must
interpret and apply this language [of Brown II] to plans
for desegregation has been significantly altered." Goss v.,

Board of Education, 373 U. S. 683, 689. See Calhoun v.
Latimer, 377 U. S. 263. The burden on a school board
today is to come forward with a plan that promises realis-
tically to work, and promises realistically to work Now.
Green v. County School Board of Kent County, 391 U S.
430, 438-39 (1968). ( Emphasis added.)

On the heels of these decisions plaintiffs sought relief
consistent with them and lengthy hearings followed. In
1970 the District Judge entered findings of fact which were sub-
sequently reviewed and given effect by this court. Kelley
v. Metropolitan County Board of Education of Nashville,
Tennessee, 436 F.2d 856 (1970). In its opinion this court
said:

It would be well for those in authority in Nashville and
Davidson County to read the able opinion [District Court
opinion entered July 16, 1970] which we now revitalize
by our present order. The emphasis in the quotation
which follows is that of this court:

"[I]t is the Court's view that. in the area of school
zoning, school boards will fulfill their affirmative
duty to establish a unitary school system only if
attendance zone lines are drawn in such way as
to maximize pupil integration. In drawing such
lines, the defendant school board may properly con-
sider in the total equation such factors as capacities
and locations of schools, physical boundaries, trans-
portation problems, and cost; however, none of these
considerations can supersede the importance of the
primary goal of maximizing integration.

"In looking to the facts of this case, the Court
finds that many of the elementary and secondary
school zone lines in the Nashville and Davidson
County School System have not been drawn so as
to minimize integration. With the exception of zone



1820

8 Kelley, et al. v. Metropolitan Bd. Ed. Nos. 71-1778-79

lines drawn for new schools, the zone lines cunently
in existence were drawn prior to Brown v. Board
of Education with the aim of maintaining segrega-
tion. Though there has been some black population
migration to formerly white areas, in large part these
zone lines continue to serve quite well the segrega-
tive purpose for which they were originally estab-
lished. The truth of this statement is made manifest
when one examines the racial make-up of the pupil
population in areas containing several contiguous at-
tendance zones. In East Nashville, for example, there
is a cluster of five elementary schools having con-
tiguous attendance zones. Of these five schools,
white pupils are in the great majority in four schools,
Baxter, Dalewood, Rosebank, and Bailey, while black
students are in the majority in one of the schools,
Inglewood. As a reference to the zone map will
indicate, Inglewood is completely surrounded by the
four predominantly white schools, and the Inglewood
zone is drawn to enclose most of the black popula-
tion living in the five school area. Defendants argue
that they are applying the 'neighborhood' concept
in the drawing of elementary school zone lines. If
such a concept is indeed being applied in this five
school area, it appears to the Court that it is being
applied solely to perpetuate segregation. Defendants
contend that one of the prime advantages of 'neigh-
borhood' schools is that they allow pupils to walk to
and from school. If this is true, it is difficult to see
why black pupils who live closer to Baxter or Bailey
schools, for instance, are required to walk the greater
distance to attend Inglewood school.

"The same pattern is repeated in a seven school
area in south and west Nashville. In this situation,
the attendance zones for Ransom and Eakin schools
are contiguous with the attendance zones for Ford,
Greene, Head, Carter Lawrence, Murrel and Clem-
ons schools. The former two schools are almost com-
pletely white, while the latter five schools are al-
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most totally black.' Once again it appears that the
zone lines as drawn insure that white neighborhoods
will have white schools and black neighborhoods will
have black schools. As the above two illustrations
make clear, by maintaining the old dual school zones,
defendant has encouraged continued segregation
rather than significant integration it; the elementary
schools.

"Turning to junior high school zones, the Court
finds much the same situation as in the elementary
schools. Though the 'neighborhood' concept is not
applied in secondary school zoning, junior high
school zones are drawn so that each school serves
a particular residential area or 'service area' as it
is sometimes referred to by defendant. These service
areas cover a broader geographic area than a single
neighborhood, for several elementary schools with-
in their respective neighborhood zones feed gradu-
ating students into the junior high school within
whose zone they lie. This process is generally de-
scribed in terms of a 'feeder pattern.' Once again,
a look at the existing zone lines convinces the Court
that the junior high school attendance zones and
the 'feeder patterns' which graduate elementary stu-
dents into the junior high schools are structured so
as to .foster for the most part continued segregation
or at best only token integration. It is apparent
that the zone lines as presently drawn are designed
to pro tide racially identifiable 'black' schools for

7 See Map No. 2 in Appendix
figures on the enrollment

and note the following
of these schools:
W B %B

Ford Greene 0 887 100
Head 0 791 100
Carter Lawrence 0 516 100
Murrel 0 328 100
Clemons 51 519 90
Ransom 355 2 1
Eakin 487 5 1

Based on plaintiff's exhibit No. 3.

150443 0 - 72 pt. 3 - 95
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black residential areas and 'white' schools for white
residential areas. For example, looking at a cluster
of six contiguous junior high school zones, the Court
finds that Bass, West End, and Moore Junior high
schools are all predominantly white schools with
their attendance zones being drawn so as to corre-
spond significantly with white residential areas. On
the other hand, Washington, Rose Park and Waverly-
Belmont are all racially identifiable as black schools
and their attendance zones have been drawn in a
manner effectively to prevent a significant number of
black pupils from attending school outside of the
black residential area.°

"Finally, looking to the high school zones, there is
similar evidence of continued duality in the school
system. For example, of five contiguous high school
zones, three of the schools, Cohn, Hillsboro and Cen-
tral, are racially identifiable as white schools. Their
attendance zone lines form the boundary line be-
tween the predominantly white residential areas in
south and west Nashville and the black residential
areas to the north and east. These black
areas are served by Cameron and Pearl high schools.9

8 See Map No. 3 in Appendix and note the followingfigures:
W

Bass 777
West End 578
Moore 999
Washington 0
Rose Park 11
Waverly-Belmont 26

Based on plaintiff's

9 See Map No. 4 in Appendix
figures:

B %B

12 2
40 6
85 8

1,347 100

260
5 98

91
27

2
exhibit No. 3.

and note the following

Cohn
Hillsboro
Central
Pearl
Cameron

W B %B

9C.)
1,223

899
1
0

45
15

203
1,308
1,212

4
1

18
100
100
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"In connection with the segregative effect of pres-
ent school zoning, it is interesting to note that while
portable classrooms are in limited use in predom-
inantly Negro schools, approximately 117 portables
are in use in racially identifiable white schools. These
predominantly Negro schools, on the basis of their
rated maximum capacities, have approximately 5,-
400 vacancies, yet the white schools, in zones tailored
to white residential sections, are overcrowded. It
would seem that rezoning could serve the dual pur-
pose of alleviating this overcrowding and, at the
same time, promoting the goal of integration.

"It is the Court's conclusion that defendant's cur-
rent policy of attendance zoning does not facilitate
rapid conversion from a dual to a unitary school
system. As is evident from the foregoing discussion,
the zone lines as they presently exist foster continued
segregation in many instances.'o Corresponding as
they do to racial residential patterns, it is difficult
to envision any other result. Historic zone lines
which purposely promote segregation must be al-
tered. In making such alterations defendant board
should take those steps 'which promise realistically
to convert promptly to a system without a "white"
school and a "Negro" school, but just schools.' Green
v. County School Board of New Kent County, supra
[391 'U.S. 430] at 442, [88 S.Ct. 1689, 20 L.Ed.2d
716].

10 Of the 139 regular schools in the system in 1969-70,
88 had less than 10% black enrollment, 22 had 10% to
40% black enrolling (with the total enrollment of these
latter 22 schools constituting only 16% of the entire metro-
politan school enrollment), and finally 29 schools had
more than 40% black enrollment. A clear racial pattern
is present."

Kelk y v. Metropolitan County Board of Education of
Nashville, Tennessee, supra at 859-61. (Footnotes in quo-
tation.)

We then remanded the case with iastructions:
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We believe that "the danger of denying justice by de-lay" in this case is as clear as it was in Alexander, supra;
Green v. County Board, supra, and Carter, supra.

We now vacate the stay of August 25, 1970, with the
intention of leaving in full effect and operation the judg-
ment of the District Court of August 13, 1970. The
present District judge should proceed immediately tohold the necessary hearings upon objections to the Board
of Education plan and thereafter to approve or modify
same as the record which is developed appears to require,and thereupon enter an order of implementation. Thetime schedule for consideration and implementation ofthis order should, of course, meet the "maximum" stand-
ard set forth by the Supreme Court in the second Cartercase (Carter v. West Felicia= Parish School Board, 396
U.S. 290, 293, 90 S.Ct. 608, 24 L.Ed.2d 477 (1970) ). TheDistrict Court may, of course, require reports (includinga pupil locator map) and recommendations ( includingthose of expert witnesses and the Department of Health,Education and Welfare) and consider them in its orderof implementation. Id. at 862.

Acting within the terms of his sworn obligation a newDistrict Judge proceeded to implement this court's instructions.
While he was thus engaged, the United States Supreme

Court decided the third history making case pertaining toschool segregation (Swann v. Charlotte-Mecklenburg Boardof Education, 402 U.S. 1 (1971) ). The opinion for a unani-mous Supreme Court was written by Chief Justice Burger.In recital of the facts and conclusions of law, it parallelsand controls our decision of this case.

We granted certiorari in this case to review importantissues as to the duties of school authorities and thescope of powers of federal courts under this Court's man-dates to eliminate racially separate public schools estab-
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lished and maintained by state al:tion. Brown v. Board of
Education, 347 U. S. 483 (1954) (Brown I).

This case and those argued with it arose in States hav-
ing a long history of maintaining two sets of schools in a
single school system deliberately operated to carry out
a governmental policy to separate pupils in schools sole-
ly on the basis of race. That was what Brown v. Board
of Education was all about. These cases present us with
the problem of defining in more precise terms than here-
tofore the scope of the duty of school authorities and
district courts in implementing Brown I and the mandate
to eliminate dual systems and establish unitary systems
at once. Swann v. Charlotte-Mecklenburg Board of Edu-
cation, supra at 5-6. (Footnote omitted.)

These words apply exactly to the fundamental problems
in the instant case also. The District Court order here
under review is designed to "eliminate racially separate public
schools established and maintained by state action." Tennessee
is, as we have noted above, a state "having a long history
of maintaining two sets of schools in a single school system
deliberately operated to carry out a governmental policy to
separate pupils in schools solely on the basis of race." (See
Appendix A) We here consider a District Court order de-
signed to "implement . . . Brown I and . . . to eliminate dual
systems and establish unitary systems at once."

The District Court held numerous hearings and re-
ceived voluminous evidence. In addition to finding cer-
tain actions of the school board to be discriminatory, the
court also found that residential patterns in the city and
county resulted in part from federal, state, and local
government action other than school board decisions.
School board action based on these patterns, for ex-
ample, by locating schools in Negro residential areas and
fixing the size of the schools to accommodate the needs
of immediate neighborhoods, resulted in segregated edu-
cation. These findings were subsequently accepted by the
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Court of Appeals. Swann v. Charlotte-Mecklenburg Board
of Education, supra at 7.

This paragraph applies to the facts of the instant case
without change of a single word.

Chief Justice Burger then turned to the question of ap-
propriate remedial measures to eliminate state imposed seg-
regation:

The objective today remains to eliminate from the pub-
lic schools all vestiges of state-imposed segregation. Seg-
regation was the evil struck by Brown I as contrary to
the equal protection guarantees of the Constitution. That
was the violation sought to be corrected by the remedial
measures of Brown II. That was the basis for the hold-
ing in Green that school authorities are "clearly charged
with the affirmative duty to take whatever steps might
be necessary to convert to a unitary system in which
racial discrimination would be eliminated root and
branch." 391 U. S., at 437-438.

If school authorities fail in their affirmative obligations
under these holdings, judicial authority may be invoked.
Once a right and a violation have been shown, the
scope of a district court's equitable powers to remedy
past wrongs is broad, for breadth and flexibility are in-
herent in equitable remedies.

In seeking to define even in broad and general terms
how far this remedial power extends it is important toremember that judicial powers may be exercised only
on the basis of a constitutional violation. Br,medial ju-
dicial authority does not put judges automatically in the
shoes of school authorities whose powers are plenary.
Judicial authority enters only when local authority de-faults.

School authorities are traditionally charged with broad
power to formulate and implement educational policy and
might well conclude, for example, that in order to pre-
pare students to live in a pluralistic society each school
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should have a prescribed ratio of Negro to white stu-
dents reflecting the proportion for the district as a whole.
To do this as an educational policy is within the broad
discretionary powers of school authorities; absent a find-
ing of a constitutional violation, however, that would
not be within the authority of a federal court. As with
any equity case, the nature of the violation determines the
scope of the remedy. In default by the school authorities
of their obligation to proffer acceptable remedies, a dis-
trict court has broad power to fashion a remedy that
will assure a unitary school system. Swann v. Charlotte-
Mecklenburg Board of Education, supra at 15-16.

The default of school authorities referred to by Chief Jus-
tice Burger is equally illustrated by the history of our presen4-
case.

With this history and these principles before us, a tabular
comparison of the fact situations and District Court plans
presented in the Swann and Kelley cases is appropriate:

SwANN V. BD. ED. KELLEY V. BD. ED.

Date of original complaints 1965 1955

No. of schools (before plan) 107 ( 1968-69) 139 ( 1970-71)

No. of schools (after plan) 107 133 (1971-72)

Total enrollment 84,000 ( approx.) 94,170 (1970-71)

Per cent white students 71% 75% (75.12%)

Per cent black students 29% 25% (24.63%)

Walling distance (after
plan)

I% miles 13i miles

No. students bused
prior to plan

23,600 33,485
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No. white students bused
prior to plan

No. black students bt'sed
prior to plan

Extent of segregation prior
to plan

Net increase in No. of stu-
dents bused as a result of
court adopted plan

No. of additional buses
required

No. of buses obtained to
carry out plan

Ratio of white to black
student population em-
ployed by court approved
plan as guide

SWANN V. BD. ED.

Exact figures not
available, but it is
clear that a large
majority of stu-
dents blised were
white

In 1969 2/3 of
the black students
were then attend-
ing schools that
were either total-
ly or 99% black.

13,300

138 54-passenger
buses

Court opinions do
not contain this
information.

71%-29%

KELLEY V. BD. ED.

30,000

3,500 ( approx.)

In 1969 81% of
all white students
were attending
schools that were
over 90% white,
while 62% of all
black students
were attending
school that were
over 90% black.

15,000 ( approx.)

82 84-passenger
buses

None

75%7-25%
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Per cent of schools desegre-
gated by plan within
guide related ratios

SWANN V. BD. ED.

100% of elemen-
tary* schools
would have black
student popula-
tion of 9%-38%.

One race schools remaining Apparently none
under plan due to travel
distance

KELLEY V. BD. Ea

77% of elementary
schools would
have a black stu-
dent population
of 16%-41%; 22
outlying schools
would have a
black student
population of 0%
22%.

5

junior and Senior High School desegregation under the
Swann plan was likewise considerably closer to ideal
unitary school standards than the plan approved by the
District Court in this case.

The general principles of Swami were, of course, enunciated
by the Supreme Court for guidance of District Courts and
Courts of Appeals in all school segregation cases. In view of
the close factual resemblances between this case and Swann,
these principles, however, apply here a fortiori.

THE REMEDIAL ORDER OF THE DISTRICT COURT

The nature of the problem facing the District Court
many years after Brown v. Board of Education, 347 U.S. 483
(1954), is vividly portrayed in the statistics and the table set
forth below.'

1 These statistics are based largely upon plaintiffs' exhibits in thecourt below, but we can And no contrary evidence offered by de-fendants.
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Racial Composition for the Three Years Preceding
Hearings on Motion for Further Relief

1967-68 85% of the white students attended schools that
were over 90% white.

63% of the black students attended schools that
were over 90% black.

1968-69 80% of the white students attended schools that
were over 90% white.

61% of the black students attended schools that
were over 90% black.

1969-70 81% of the white students attended school that
were over 90% white.

62% of the black students attended schools that
were over 90% black.

These figures show that during the three-year period nearly
two-thirds of the black students in the Nashville system went
to racially identifiable schools, and more than four-fifths of
the white students attended racially identifiable schools.

Busing did not come to Nashville by federal court decree.
This record demonstrates that Nashville and Davidson County
have long used extensive bus transportation as a normal part
of their school systems. Busing was, however, employed
wholly disproportionately for the transportation of its white
students as compared to its black students (30,000 white to
3,500 black). In this regard the District Judge's opinion noted:

"Since the defendants have consistently transported
large numbers of students to promote segregation, some
adjustment must be made to reverse this unconstitutional
praCtice."

The District Court clearly found that defendants had
defaulted in relation to their duty to dismantle their seg-
regated school system prior to 1970. The District Court also
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found that although defendants had repeatedly been asked
and ordered to produce an adequate plan, they had failed
to do so. It noted that the School Board accepted as a policy
statement "an ideal student racial ratio of an integrated school
as one which is 15% to 35% black." Yet its analysis of the
plan actually submitted by the School Board showed it to be
utterly inadequate.

The Board of Education submitted a plan for pupil
integration in August, 1970. Included in this plan was
a policy statement that the school board "accepls as an
ideal student racial ratio of an integrated school as one
which is 15% to 35% black."

The August, 1970 plan made 49 minor geographic
zone changes, and provided for the transportation of an
additional 1182 pupils. The result of the plan was to
leave the elementary schools significantly unchanged. Six
of the 38 high schools and junior high schools would re-
main at least 50 per cent black. Fifty-seven per cent
of the black high school and junior high school stu-
dents would attend these six schools. The racial com-
position of two schools would be at least 95 per cent
black and four other schools would be at least 90 per
cent black This would result in 47 per cent of the black
students attending schools where the composition would
be above 90 per cent black. Eight schools, accommo-
dating 20 per cent of the black students, would operate
with 15-35 per cent black students. Fifteen schools would
operate with 95 per cent or above white students. (Foot-
notes omitted.)

Concerning the School Board plan, the District Court con-
cluded:

The pupil integration plan submitted by the school
board, viewed in the most favorable light, constitutes
mere tinkering with attendance zones, and represents only
a token effort. It clearly falls short of meeting the ob-
jectives and tests set out in the decisions of the United
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Board of Education, supra; Davis v. Board of School
Commissioners, supra; Green v. County School Board,
391 U.S. 430 ( 1968). In effect, the defendant has made
no effort to meet its affirmative duty to establish a uni-
tary school system "in which racial discrimination would
be eliminated root and branch." Green v. County School
Board, supra, at 437-38; quoted in McDaniel v. Barresi,
[402] U.S. [39], 28 L.Ed.2d 582, 585 ( April 20, 1971).

Since the defendants have, in effect, failed to submit a
constitutionally sufficient plan, the Court must examine
the other plans. (Footnote omitted.)

The plan adopted by the District Judge was one proposed by
the United States Department of Health, Education and Wel-
fare. It is described in detail in his Memorandum Opinion,
dated June 28, 1971, and in his Judgment, dated July 15,
1971, both of which are by reference hereby incorporated as
a part of this opinion. For our present purpose it suffices for
us to note that in all respects which have come to our at-
tention, the HEW plan approved by the District Judge repre-
sents a somewhat less stringent approach to desegregation than
the plan approved by the United States Supreme Court in
Swann, supra.

Major portions of the Court's comprehensive Opinion
and Judgment, such as those dealing with faculty desegrega-
tion, school construction and maintenance, and transfer policy,
etc., are not discussed herein because no appellate issues have
been presented as to those feat-dies.

I Thr. Rule 23 Issue

As to the Rule 23 isst e, earnestly if belatedly sought to
be raised by appellants, we affirm the Memorandum Order of
the District Judge, dated July 21, 1971, for the reasons set forth
therein, &id print same for ready reference as Appendix B.

Further, we note that this issue was clearly waived by
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failure of appellants to raise it prior to trial and final adjudi-
cation of this case.

We also note that such a class action as this dealing with con-
tinuing constitutional violations does not become moot be-
cause of years of delay (much of it attributable to appellants)
which occasioned the graduation of the named, original stu-
dent plaintiffs from the school system before final decision.

II The Ratio and Residual Effect Issues
(Plaintiffs' stated Issues 2, 3 & 4)

Where a school system has been deliberately constructed on
a segregated basis by state action, a duty inheres in the Schad!
Board to do more than to establish rules fair on their face
which simply serve to perpetuate the effects of such segre-
gation. Swann v. Charlotte-Mecklenburg Board of Education,
402 U.S. 1, 26, 28 (1971).

The record in this case supports the District judge's find-
ings that racial discrimination in school construction, assign-
ment of temporary buildings, assignment of teachers, and as-
signment of students continued until the close of the record
if not beyond. The record also discloses a background of
racial discrimination by means of state law which motivated
much of the school segregation. (See Appendix A)

The fact that population shifts in the metropolitan school
district have helped to some degree to change the racial
composition of some schools during the course of litigation
does not eliminate the duty of the school board to present
a plan for a unitary school system.

Nor, of course, does it alter the duty of the District Court
on default of the school board to require production of such
a plan and order it into effect. Chief justice Burger put the
matter thus in the Davis case:

"Having once found a violation, the district judge or
school authorities should make every effort to achieve the
greatest possible degree of actual desegregation, taking
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into account the practicalities of the situation." Davis v.
School Commissioners of Mobile County, supra at 37.

Perhaps the primary thing that the Swann case decided was
that in devising plans to terminate such residual effects, it is
appropriate for the school system and the District judge to
take note of the proportion of white and black students with-
in the area' and to seek as practical a plan as may be for
ending white schools and black schools ana substituting there-
for schools which are representative of the area in which the
students live.

We have noted that the District judge in Swann em-
ployed a flexible 71% white to 29% black population ratio
as a guide in seeking a practical plan. The Supreme Court
specifically approved his doing so. See Swann v. Charlotte-
Mecklenburg Board of Education, supra at 18, 23-24. The Dis-
trict Judge in this case clearly read and followed the Swann
guideline. As to this issue, we find no error.

An earlier finding of "good faith" does nothing to excuse
the defaults and failures shown by this record. "The measure
of any desegregation plan is its effectiveness." Davis v. School
Commissioners of Mobile County, 402 U.S. 33, 37 (1971).
See also Green v. County School Board, 391 U.S. 430, 439
(1968).

III Practical Problems

If there is an appellate issue of substance in this appeal,
it is to be found in the practical problems which appellants
claim have developed since the entry of the District judge's
order. Appellant summarizes these issues thus:

A plan which exposes the children in the school system
to undue danger to health and accident, interferes with

2 The area referred to in this case is all of Davidson County,
including the City of Nashville, which is included in the jurisdiction
of defendant Metropolitan Board of Education.
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their education by requiring excessive periods of time on
buses, causes them to leave home before daylight or to
return home after dark, exposes them to the dangers of
travel in old and inadequately maintained equipment and
causes elementary school children, both black and white,
to suffer hardships to which young children should not
be exposed can hardly be termed feasible, workable, ef-
fective and realistic.

Substantial as these problems appear to be on the sur-
face, there are two reasons why no relief can be granted
in this forum. The first is that no motion for relief per-
taining to these facts has ever been filed by appellant in
the District Court. These statements at this point are allega-
tions and they are controverted by the appellee. This, of
course, is an appellate court not a trial court. As appel-
lants well know, the arena for fact-finding h the federal
courts is the United States District Court. Until these claims
have been presented in a trial court, with an opportunity for
sworn testimony to be taken and controverted issues and facts
decided by the processes of adversary hearing, this court has
no jurisdiction.*

The second reason as to why appellants are entitled to no
relief on this issue probably serves to explain the first. The
entire "record" upon which appellant bases his plea for relief
as to practical problems is a "Report to the Court" of Dr.
Brooks, Director of Schools of the Metropolitan County Board
of Education. This r% port is dated October 18, 1971, just

3 During the pendency of an appeal. 'risdiction of the case lies,of course, in the appellate court. TE, is, however: familiar lawto deal with an unexpected problem nich arises in this period
concerning the actual terms of the order or judgment um..e..r appeal.The District Court may on being apprised of the problem andhaving determined its substantiality (with or without hearing) celify
to the appellate court the desirability of a remand for completionor augmentation of the appellate record. No memory in this courtencompasses a refusal of such a request.

The record is clear that no request for remand was made bythe District Court, obviously, at least in part, because appellants
made no motion for relief before the District Court.
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over a month after the opening of school. While we are ad-
vised that it was sent to the District Judy, we have noted,
no motion of any kind seeking any District Court action was
ever filed concerning it. Even more important, the state-
ment on its faCe suggests that local authorities in Nashville
and Davidson County have not made good faith efforts to com-
p/ with the order of the District Judge.

Dr. Brooks' affidavit does present this exculpatory explana-
tion which serves to point in the direction of other authori-
ties as those responsible for the inconveniences and hazards of
which Dr. Brooks' statement speaks. The statement says:

The School Board is fiscally dependent in that its
budgets must be approved by the Metropolitan City
Council. In approving the budget of the School Board
on June 30, 1971, Council members demanded assurance
that no funds included in the budget would be used to
purchase buses for the purpose of transporting students
to establish a racial balance. The 1971-72 budget did
provide for the purchase of 18 large buses to replace ob-
solete equipment to provide transportation for students to
the new comprehensive McGavock High School.

It is clear, however, that neither the Metropolitan City
Council or, for that matter, the Legislature of Tennessee
can forbid the implementation of a court mandate based upon
the United States Constitution. In a companion case to Swann,
supra, Chief Justice Burger, writing again for a unanimous
court, held that an anti-busing law which flatly forbids as-
signment of any student on account of race or for the purpose
of creating a racial balance or ratio in the schools and which
prohibits busing for such purposes, was invalid as preventing
implementation of desegregation plans required by the Four-
teenth Amendment. Nora Carolina State Board of Education
v. Swann, 402 U.S. 43, 45-46 (1971). See also Cooper v.
Aaron, 358 U.S. 1 (1958).
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Dr. Brooks' statement also furnishes the bus schedule of
the Metropolitan County Board of Education by yearly models.
It shows that the Board has an average of 18.9 buses for
each of the last 10 model years. The 18 buses purchased
in 1971 were described by Dr. Brooks as "to replace obsolete
equipment." It appears from the Metropolitan Board's own
statements that the Board and the local authorities in Nash-
ville did not purchase one piece of transportation equipment
for the purpose of converting the Metropolitan County Board
of Education school system from a dual school system seg-
regated by race into a unitary one, as called for by the District
Judge's order.

At court hearing we had been puzzled a:. to why counsel
for the Board had failed to go back to the District Court to
report on the grievous circumstances which he so strongly
alleged before us. Like most decrees in equity, an injunc-
tive decree in a school segregation case is always subject
to modification on the basis of changed circumstances. Sloan
v. Tenth School District of Wilson County, 433 F.2d 587,
589-90 (6th Cir. 1970). Further acquaintance with the rec-
ord, which, of course, the District Judge would have known
in detail, leaves us in no further quandry as to the reasons
for counsel's reluctance.

IV Plaintiffs-Appellants' Plan

Our review of this record convinces us that the District
Judge's choice of the HEW plan as opposed to plaintiffs' plan
was well within his judicial discretion. It may not be ideal,
but to us it seems clearly to be a plan for ending a dual
school system based on race and substituting therefor a uni-
tary one. It promises to work and to work now. Green v.
County School Board of Kent County, 391 U.S. 430 (1968).

V Plaintiffs-Cross-Appellants' Discrimination Claim

Plaintiffs-Cross-appellants claim that the grade school plan

80-449 r) - 72 - pt. -
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discriminates against Negro students in the lowest elementary
grades.

The feature complained of in this issue is the transporta-
tion of black students in grades 1-4 to outlying schools, par-
alleled by the cross-transportation of white students in grades
5-6. In this regard the HEW plan appears to follow the pattern
of the school plan approved in Swann. Swann v. Board of
Education, supra at 10. The Supreme Court made no refer-
ence to this feature, and neither . in Swann nor in this case
does the record seem to provide adequate rationale for it. We
do not believe, however, that we can appropriately hold that
the District Judge abused his discretion in approving the
HEW plan which (like the plan in Swann) incorporated this
feature.

It may be that this is a temporary expedient or it may be
that there are practical reasons to justify it for longer dura-
tion. In any event, any adverse effects of this aspect of the
plan can, of course, likewise be brought to the District Judge's
attention when the case is back before him.

The Intervention

Twenty-four hours before or argaments in this appeal, the
United States Department of Justice filed a motion to iri=
tervene as o.micus curiae. In spite of the extraordinary delay
in filing the motion, we granted leave to intervene and in-
vited the representative of the Justice Department who ap-
peared to address the court.

On reading the motion, hearing oral argument, and ques-
tioning counsel, we determined that the representative of the
Justice Department had not had the opportunity to read the
District Court record in this case and was not aware in ad-
vance of hearing that the claimed practical problems had
never been presented to or adjudicated by the District Judge.
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One America

This nation has been told by a Presidential Commission that
our country is rapidly becoming divided into two societies
one black and one white. REPORT OF NATIONAL ADVISORY COM-
MISSION ON CIVIL DISORDERS 1 ( 3/1/68).

The Constitution of the United States was written for one
nation, "indivisible." As it speaks to men's consciences, the
Constitution argues against division and apartheid.

In the public' domaih, however, the Constitution commands.
Here the constitutional command is One America.

The Constitution and the Supreme Court opinions quoted
above do not command the use of busing any more Clan
they command the use of books, desks, paper, pens, buildings,
lights, heat, and other tools, equipment and supplies needed
in modern life and in modern education. What the Consti-
tution and the Supreme Court say about the principal issue
of this case is that no one may forbid a school board ( or a
federal court) from employing any of the tools of modern
life in carrying out a constitutional mandate. Davis v. Board
of Commissioners of Mobile County, 402 U.S. 33, 37-38 ( 1971).

The District Court order in this case specifically retained
jurisdiction. Thus, upon our affirmance, the door of the District
Court is clearly open ( as it has been!) to the parties to
present any unanticipated problems (not resulting from fail-
ure to comply with its order) which may have arisen or may
arise in the future.

We now affirm the findings of fact, conclusions of law, and
judgments of the District Court.

The District Judge's order noted that no stay would issue
and we likewise note that any stay of this order must be
sought from the United States Supreme Court.
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APPENDIX A

CHAPTER 37

SEGREGATION OF RACES
SECTION.

49-3701-49-3703. [Unconstitutional.]

49-3701-49-3703. TUnconstitutionall

Compiler's Note. Under the decision of Roy v. Brittain
(1956), 201 Tenn. 140, 297 S. W. (2d) 72, the statutes pro-
viding for the compulsory separation of races in the field of
public education are no longer in effect, and therefore these
sections have been omitted. They read:

49-3701. Interracial schools prohibited.It shall be unlaw-
ful for any school, academy, college, or other place of learning
to allow white and colored persons to attend the same school,
academy, college, or other place of learning. [Acts 1901, ch. 7,
§ 1; Shan , § 6888a37; Code 1932, .§ 11395.]

49-3702. Teaching of mixed classes prohibited.It shall be
unlawful for any teacher, professor, or educator in any college,
academy, or school of learning to allow the white and colored
races to attend the same school, or for any teacher or edu-
cator, or other person to instruct or teach both the white and
colored races in the same class, school, or college building, or
in any other place or places L;r learning, or allow or permit
the same to be done with their knowledge, consent, or pro-
curement. [Acts 1901, ch. 7, § 2; Shan., § 6888a38; Code,

11396.]

49-3703. Penalty for violations.Any persons violating any
of the provisions of this chapter, shall be guilty of a misde-
meanor, and, upon conviction, shall be fined for each offense
fifty dollars ($50.00), and imprisonment not less than thirty
( 30) days nor more than six (6) months. [Acts 1901, ch. 7, § 3;
Shan., § 6888a39; mod. Code 1932, § 11397.]
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49-3704. [Unconstitutional.]

Compiles Note. This section was held unconstitutional in
Kelly v. Board of Education ( 1959), 270 Fed. (2d) 209 and
is, therefore, omitted. It read:

49-3704. Separate schools authorized.Boards of education
of counties, cities and special school districts in this state are
authorized to provide separate schools for white and negro
children whose parents, legal custodians or guardians voluntari-
ly elect that such children attend school with members of their
own race. [Acts 1957, ch. 11, § 1.]

CHAPTER 22TRANSPORTATION OF
SCHOOL CHILDREN

SECTION.

49-2201. Power of boards to provide transportation Use to
achieve racial balance prohibited.

49-2210. Color and markings of buses.
49-2213. Speed limit.

49-2201. Power of boards to provide transportationUse
to achieve racial balance prohibited. Boards of education may
provide school transportation facilities for children who live
over one and one-half (1%) miles by the nearest accessible
route from the school to which they are assigned by the board
of education and in which they are enrolled; provided, how-
ever, that the boards of education may, in their discretion,
provide school transportation facilities for children who live
less than one and one-half (1S) miles by the nearest accessible
route from the school in which they are enrolled, but the
county shall not be entitled to receive state transportation
funds for any student, other than physically handicapped chil-
dren, who live less than one and one-half (114) miles by the
nearest accessible route from the school in which they are
enrolled; provided, that nothing in this chapter shall be con-
strued to prevent a board of education from transporting
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physically handicapped children, regardless of the distance
they live from school, under rules and regulations adopted by
the state board of education with the approval of the state com-
missioner of education; and provided further, that said boards
shall have power to purchase school transportation equipment,
employ school transportation personnel, and contract for trans-
portation services with persons owning equipment, and pay
for same out of funds duly authorized in the budget approved
by the quarterly county court; provided further, that said
boards in employing school transportation personnel and in
contracting for transportation services with persons owning
equipment are hereby authorized to enter into contracts for
such services for periods of time as long as, but not exceed-
ing, four (4) years from the date of making such contracts,
it being the purpose of this section to permit a reasonable
degree of employment security for such school transportation
personnel.

Provided, however, no board of education shall use or au-
thorize the use of any school transportation facilities for the
purpose of achieving a racial balance or racial imbalance in
any school by requiring the transportation of any student or
pupil from one school to another or from one school district
established for his neighborhood to another. [Acts 1947, ch. 92,
§ 1; 1949, ch. 233, 4 1; C. Supp. 1950, § 2495.1 ( Williams
§ 2495.2); Acts 1957, ch. 10, 4 1; 1957, ch. 400, § 1; 1970 (Adj.
S.), ch. 491, § 1.]

Amendment. The 1970 amendment added the last para-
graph to this section.

Effective Date. Acts 1970 (Adj. S.), ch. 491, § 2. February
27, 1970.

[Note that a statute similar to the proviso in the last paragraph
of the statute above was held unconstitutional by the United
States Supreme Court. North Carolina State Board of Educa-
tion v. Swann, 402 U.S. 43 (1971).]
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APPENDIX B

MEMORANDUM AND ORDER

(Filed July 21, 1971)

The defendant Metropolitan County Board of Education of
Nashville and Davidson County, Tennessee, filed two motions,
to-wit, z motion to set aside the judgment entered in this
cause on July 16, 1970, and a motion to set aside the memor-
andum opinion filed June 28, 1971, which motions are ground-
ed on the failure of the Court to comply with Rule 23 of
the Federal Rules of Civil Procedure.

Apparently these motions were filed without counsel for
the defendant having made even a casual perusal of the rec-
ord in the consolidated cases.

The history of the consolidated cases reveals:
The first cause of Robert W. Kelley, et al. v. Board of

Education of the City of Nashville, Davidson County, Tennes-
see, et al., Civil No. 2094, was filed on September 23, 1955.
This case will be hereinafter referred to as the "first case."

The case of Henry C. Maxwell, Jr., et al. v. County Board
of Education of Davidson County, Tennessee, et al., Civil
No. 2956, was filed on September 19, 1960. This case will be
hereinafter referred to as the "second case."

These cases were consolidated by consent order filed Sep-
tember 10, 1963.

Rule 23 of the Federal Rules of Civil Procedure as to class
action was amended, effective July 1, 1966. Prior to the
amendment, class actions were referred to as "spurious" or
"true" class actions. Prior to the amendment, the requirements
for the maintenance and determination of the existence of a
proper class action were less stringent than those require-
ments as set forth in Rule 23, as amended. Prior to its
amendment, Rule 23 did not require detailed findings and de-
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terminations by the Court as set forth in subsection (c) of the
Rule, as amended.

First Case

By Memorandum filed on January 21, 1957, the Honorable
William E. Miller determined "that the rights of the plaintiffs
and others similarly situated to attend the public schools of
the City of Nashville without discrimination on account of
race are recognized and declared, . . ." Record, Min. Book
19, at 679.

By findings of fact and conclusions of law filed on February
20, 1957, the Honorable William E. Miller adjudicated that
Case No. 2094 was "properly brought as a class action under
Rule 23 (a) of the Federal Rules of Civil Procedure. Title
28 U.S.C." Record, Min. Book 19, at 783.

On August 15, 1958, the case was appealed to the Sixth
Circuit Court of Appeals. On July 20, 1959, the Court of
Appeals affirmed the judgment of the District Court, thereby
affirming the determination of the Honorable William E. Mil-
ler that this was a proper class action.

On September 10, 1963, a consent order was entered in Case
No. 2094, the first case, and Case No. 2956, the second case,
in which the parties agreed and stipulated that the functions
and powers of the defendants Board of Education of the City
of Nashville and County Board of Education of Davidson
County were vested in the Metropolitan School System, and
the "Transitional Board of Education for the Metropolitan
Government of Nashville and Davidson County" was substi-
tuted as defendant. All orders, judgments, and other pro-
ceedings in the first case and the second case were made ef-
fective as to the substituted defendant. There was an ex-
press provision that all orders, judgments and proceedings en-
tered previously would remain in full force and effect, and
that none of the rights of the parties would be affected or
prejudiced.
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By order of December 3, 1964, the Metropolitan County
Board of Education and its board members were made parties
defendant in lieu of the Transitional Board. Again, there was
a provision that all orders, judgments and proceedings in
both cases would remain in full force and effect and that none
of the rights of any parties would be affected or prejudiced.

By order entered on October 7, 1968, certain additional
parties, including infants and their parents, were added as in-
tervening plaintiffs to have full standing as plaintiffs.

The two cases were again appealed to the Sixth Circuit
Court of Appeals. The opinion of the Court of Appeals was
filed in this Court on February 8, 1971.

Second Case

On November 23, 1960, the Honorable William E. Miller
adjudicated that "this is a class action brought not only by
the plaintiffs for their own benefit but also on behalf of all
other persons similarly situated." Record, Min. Book 2.4, at
114.

This case was appealed to the Court of Appeals for the
Sixth Circuit on February 20, 1961.

The orders in the consolidated cases of September 10,
1963, December 3, 1964, and October 7, 1968, noted above
also apply to this case.

As appears above, the Honorable William E. Miller care-
fully adhered to Rule 23 as it existed at the time of the filing
of these two cases. The Court of Appeals did not question
his determination, but affirmed the actions which he took in
the matter. In addition, in the latest mandate to the District
Court received from the Court of Appeals in February, 1971,this Court was instructed to implement the July 16, 1970
opinion of the Honorable William E. Miller.

This Court does not feel once a class action has been adju-
dicated and the action of the trial court has been reviewed
by the Court of Appeals, that it is necessary or proper to
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continue to redetermine the standing of the plaintiffs to rep-
resent a class. The United States Supreme Court in its order
implementing the amendment to Rule 23 states:

". . . the foregoing amendments and additions to the
Rules of Civil Procedure shall take effect on July 1,
1966, and shall govern all proceedings in actions then
pending, except to the extent that in the opinion of the
Court their application in a particular action then pending
would not be feasible or would work injustice in which
event the former procedure applies."'

See also Escott v. Barchris Construction Corp., 283 F. Supp.
643 (S.D. N.Y. 1968); Polakoff v. Delaware Steeplechase and
Race Assn.; 264 F. Supp. 915 (Del. 1966).

This clearly indicates an intent that there should not be a
continuous readjudication of this question in cases where there
has been a lengthy history of litigation, both in the district
and the appellate courts. Frankly, this Court feels that it is
not feasible or practical to have continuous adjudication of
such items.

In view of the above, the Court is not required to deter-
mine (1) whether this question should have been raised
prior to the adjudication of the cause, and (2) what, if any,
effect the alleged failure to comply with Rule 23 would have
on the right of the individual plaintiff children who reside
throughout Davidson County, Tennessee, to assert their con-
stitutional privilege to attend an integrated school in a uni-
tary school system.

The motions are hereby denied.

L. CLURE MORTON
United States District Judge

Paragraph 2, Order of the Supreme Court of the United States,
February 28, 1966, reporting amendments to the Federal Rules of
Civil Procedure for the United States District Courts to the United
States Senate and House of Representatives. This is reported in 15
L.Ed.2d lxxV.
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MCCRE.E, Circuit Judge (Concurring). I agret ,vith the
majority opinion on the issues it discusses. Nevertheless, I
wish to add a few observations concerning our reasons for
rejecting plaintiffs' cross-appeal and affirming, for the present,
the District Court's selection of the HEW plan.

The District Court, in deciding to reject plaintiffs' plan,
recognized that under Swann v. Charlotte-Mecklenburg Board
of Education, 402 U.S. 1 ( 1971); Davis v. School Commis-
sioners of Mobile County, 402 U.S. 33 (1971); and Green v.
County School Board of New Kent County, 391 U.S. 430
( 1968), its duty was to select the plan that appeared to be
the most effective in eradicating the effects of past segre-
gation, unless it would be impractical to adopt such a plan.
The court found that plaintiffs' plan was "impractical and
not feasible" because of the costs and transportation prob-
lems that would result from the inclusion of certain out-
county schools in the plan. The court also relied upon the
fact that plaintiffs' plan left to the school board the specifics
of pupil assignment, grade organization, school structuring,
and school district zoning.

My colleagues and I agree that there is no need at this
juncture to hold that the District Court abused its discretion
in. thus preferring the HEW plan over that of plaintiffs. TheHEW plan promises to accomplish a significant degree of in-
tegration, and it is a plan that promises realistically to workand to work now. Green v. County School Board of New
Kent County, supra, 391 U.S. at 439. Although plaintiffs' planmight have more effectively desegregated the district's schools,
its inclusion of outlying schools and its lack of specificity ren-dered it, in the court's opinion, impractical and unfeasible.Since the District Court has retained jurisdiction in order
to supervise the implementation and effectiveness of the HEWplan, plaintiffs have the option of revising their plan toeliminate the defects noted by the court and requesting the
court to make specific changes in the plan to promote, in
a practical way, more effective integration. If the court
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should then find that plaintiffs' plan is "feasible and peda-
gogically sound," Robinson v. Shelby County Board of Edu-
cation, 442 F.2d 255, 258 (6th Cir.), on remand, 330 F. Supp.
837 ( W.D. Tenn. 1971), appeal pending, No. 71-1966 (6th
Cir.), it would be required to adopt that plan. See Harrington
v. Colquitt County Board of Education, No. 72-1579 (5th
Cir. May 10, 1972); Monroe v. Board of Commissioners of
City of Jackson, Tennessee, 453 F.2d 259, 262 (6th Cir..1972),
cert. filed, 40 U.S.L.W. 3491 ( U.S. March 31, 1972) (No. 71-
1249 ); Robinson v. Shelby County Board of Education, supra;
Davis v. School District of the City of Pontiac, Inc., 443 F.2d
573, 576-77 (6th Cir.), cert. denied, 404 U.S. 913 ( 1971). In
the special circumstances of this case, therefore, there is no
need to remand and thereby possibly jeopardize implementa-
tion of the first desegregation plan ordered into effect in this
school district that promises, after 17 years of litigation,
realistically to work now.

With respect to plaintiffs' contention that the District Court
abused its discretion in adopting a plan that places the greater
burden of desegregation on black children and their parents,
I observe initially that, although the plan approved by the
Supreme Court in Swann appears to have contained a pro-
vision that in some respects resembles one of the features
of the HEW plan attacked by plaintiffs herein the pairing
and clustering feature that requires all children in grades one
through four to attend suburban schools while all children
in grades five and six attend the inner-city schools Swann
cannot be read as uncritically approving any plan employ-
ing a similar technique if it has an unreasonably disparate
racial impact. The issue apparently was not raised in the
Supreme Court and the Court did not discuss it. Moreover,
the District Court in Swann, in approving the adoption of
this feature of the school board's .plan, did so "only (1) with
great reluctance, (2) as a one-year, temporary arrangement,
and (3) with the distinct reservation that bite -way bussing'
plans for the years after 1969-70 will not be acceptable." Swann
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v. Charlotte-Mecklenburg Board of Education, 306 F. Supp.
1291, 1298 (W.D. N.C. 1969). And, following the Supreme
Court's decision in Swann, the District Court rejected a re-
vised plan proposed by the school board because, among
other reasons, the plan continued to place a disproportionate
burden on black children and their parents without showing
any educational justification therefor. Swann v. Charlotte-
Mecklenburg Board of Education, 328 F. Supp. 1346, 1352-53
(W.D.N.C. 1971).

Since I agree, however, that remand is not required at this
time, and since I wish to make it clear what the majority
opinion is not holding with respect to this issue, I add the
following comments.

Without a compelling justification, adoption of a plan 1: at
places a greater burden of accomplishing integration on bi. A
students and their parents is impermissible, whether this be
phrased in terms of an equal protection violation because the
plan was the school board's product, see, e.g., Lee v.
Macon County Board of Education, 448 F.2d 748, 753-54 (5th Cir. 1970); Carr v. Montgomery County Board
of Education, 429 F.2d 382, 385 (5th Cir. 1970); Brice
v. Landis, 314 F. Supp. 974, 978-79 (N.D. Cal. 1969),
or in terms of an abuse of the court's discretion in
fashioning an equitable remedy to rectify the effects of past
injustice. Although adoption of such a plan might be justi-
fiea on the basis of the nature of facilities involved, or on
practical, administrative con:aerations, or on the need to
adopt a tempor....; expedient to assure at least immediate
substantial progress toward the creation of a unitary school
system (see Swa,1,; v. Charlotte-Mecklenburg Board of Edu-
cation, supra, 306 F. Supp. at 1298), we cannot determine the
reason for the District Court's decision because the court
did not discuss this issue in its memorandum opinion. Ordinari-ly, in such a case, we would remand for findings and conclu-
sions by the District Court. See Gordon v. Jefferson Davis

1
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Parish School Board, 446 F.2d 266 (5th Cir. 1971) (per
curiam).

However, the same considerations that argue against remand
on the issue of the court's adoption of a less effective plan
are persuasive here as well. The .integration plan adopted by
the court has been in operation during the 1971-72 school
year, and the court has retained jurisdiction of this case to
oversee and, if necessary, to modify the plan's implementation.
The defendant school board has indicated in this court that
it intends to seek modification on the basis of asserted practical
problems that have become apparent since the plan was put
into effect. Plaintiffs have indicated dissatisfaction with the
adoption of a plan less effective than that proposed by them,
and we have indicated that they may seek further relief in
the District Court. In these circumstances, I agree that we
should not now disturb the District Court's approval of the
HEW plan and possibly encourage the kind of delay and
inaction that has caused this case to pend for 17 years. Plain-
tiffs may seek modification of the court's order on the ground
that the plan places a disproportionate burden on black chil-
dren and their parents, and this issue can be litigated and
determined before the beginning of the 1972-73 school year.
In this way, the disproportionate burden asserted by plaintiffs
will exist at most for only a short period of time and will
mount to no more than a transitory phase (assuming the
absence of sufficient justification for maintaining it permanent-
ly) in the over-all creation of a unitary school system.

It is to be emphasized, nevertheless, that our refusal to
take affirmative action on this issue at this time results only
from the peculiar timing, posture, and history of this case.
Our opinion should not be construed in any way as a quali-
fication of the principle that a district court has an obliga-
tion to endeavor to distribute the burden of integration equi-
tably on all races and that any deviation from this norm,
without a compelling justification, is impermissible.
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Finally, I observe that the majority opini.-n does not dis-
cuss plaintiffs-appellees' contention that they should be award-
ed double costs and attorneys' fees because the school board's
appeal is frivolous within the meaning of Fed. R. App. P. 38.
Since the class action issue obviously has no merit, and since
the only issue raised by the Board that might have merit
has never been presented to the District Court, I would
award the requested double costs and attorneys' fees. See
Coppedge v. Franklin County Board of Education, 404 F.2d
1177, 1179-80 (4th Cir. 1968); cf. Monroe v. Board of Com-
missioners of City of Jackson, Tennessee, supra, 453 F.2d at
262-63. The long history of this litigation would, in my
opinion, make such an award particularly appropriate. Cf.
Clark v. Board of Education of the Little Rock School District,
449 F.2d 493, 499 ( 8th Cir. 1971), cert. denied, 40 U.S.L.W.
3400 ( U.S. Jan. 27, 1972) ( No. 71-751).



1852

[The following measures are identical to Hi. Res. 30: H.J. Res. 80 (Fuqua), and
H.J. Res. 844 (Rogers)]

92o CONGRESS

H. J. RES. 30no &sum

IN THE HOUSE OF REPRESENTATIVES

JANUARY 22,1971

Mr. Iii..Nsrer introduced the following joint resolution; which nos referred to
the Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution to provide that

no child shall be deprived of education or otherwise he forced

to attend a school not chosen by such child when such child

is not in the school nearest the area of residence of such child.

1 Resolred by the Senate and House of Representatires of

2 the United States of America in Congress assembled (two -

3 thirds of each house concurring therein), That the following

4 article is proposed as an amendment to the Constitution of

5 the United States, to be valid only if ratified by the leeisla-

6 tures of three-fourths of the several States within seven years

7 after the date of final passage of this joint resolution:

8 "SECTION 1. No child shall be deprived of education or

9 otherwise be forced to attend a school not chosen by such



1853

2

1 child when such child is not in the school nearest the area of

2 residence of such child."

80.449 0 72 pt, 3 37
i
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[The following measure is identical to H..I. Res. 43: H..I. Res. 823 (Hicks of Mass.)]

92o CONGRESS
1sT SUWON

IN THE HOUSE OF REPRESENTATIVES

Jammu- 22,1971
Mr. BRINKLEY introduced the following joint resolution; which was referred

to the Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United States

prohibiting involuntary busing of students.

1 Resolved by the Senate and House of Representatives of

2 the United States of America in Congress assembled ( two-

3 thirds of each House concurring therein), That the following

4 article is proposed as an amendment to the Constitution of

5 the United States, which shall be valid to all intents and pur-

1 poses as part of the Constitution when ratified by the legisla-

7 tures of three-fourths of the several States:

8 "ARTICLE

9 "SBonow 1. The involuntary busing of any student to a

10 school or the required attendance of any student at a school
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1 outside the student's local school zone for the purpose of

2 achieving racial balances or quotas is prohibited.

3 "SEc. 2. For the purposes of this article, the term 'local

4 school zone' shall mean the area within which a student

5 resides."

I



I
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(The following measures are substantively identical to H.R. 66: H.R. 87 (Bevill),
and H.J. Res. 216 (Nichols))

92o CONGRESS
leT SESSION H. R. 66

IN THE HOUSE OF REPRESENTATIVES

JA/VARY 22,1971

Mr. Amatxtrtny introduced the following bill; which eras referred to the Com-
mittee on the .Judiciary

A BILL
Proposing an amendment to the Constitution of the United States

with respect to freedom of choice for children attending ele-

mentary and secondary schools.

1 Resolved by the Senate and House of Representatives

2 of the United States of America in Congres. s assembled (two-

3 thirds of each House concurring therein), That the following

4 article is proposed as an amendment to the Constitution of

5 the United States, to be valid only if ratified by the legisla-

6 tures of three-fourths of the several States within seven years

7 after the date of final passage of this joint resolution :

8 "ARTICLE

9 "SECTION 1. The right of any person to choose freely

10 the public elementary or secondary school which his child



1857

2

1 or ward will attend shall not he impaired by any provision of

2 this Constitution or by any law, regulation, ordinance, or ac-

3 tion of the United States or of any State.

4 "Sic. 2. The Congress shall have power to enforce this

5 article by appropriate legislation."
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(The following measure is identical to H.J. Res. 75: NJ. Res. 606 (Burke of Fla.))

02.,.7.2.
J.

IN THE HOUSE OF REPRESENTATIVES

JANUARY 2:2, 1971

NIr., Fnrr introduced the following joint resolution: which was referred to the
Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United

States relating to the busing or involuntary assignment of

students.

1 Resolved by the Senate and house of Representatives of

2 the United States of America in Congress assembled (two-

3 thirds of each House concurring therein), That the following

4 article is proposed as an amendment to the Constitution of the

5 United States whicl. t: nil be valid to all intents and purposes

6 as part of the Constitution when ratified by the' egislatures

7 of three-fourths of the several States within seven years from

8 the date of its submission by the Congress:
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"ARTICLE

"Nothing in the Constitution of the United States shall

empower any official or court of the United States to issue

any order requiring or encouraging, or directing or per-

mitting any funds to he used or withheld to require or en-

courage, the transportation or busing of pupils or students

from one school to another or one school district to another

or to force any student or students attending any elementary

or secondary school in their own neighborhood, where such

school is not established purposely to perpetuate segregation,

to attend any other school against the choice of 11;s or her

parents, parent or guardian. in order to accomplish any

objective or purpose, express or implied, under this Consti-

tution."
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[The following measure is identical to H.J. Res. 79: H.J. Res. 652 (Chappell, Sikes,
Daniel of Va., Waggonner)]

92o CONGRESS
1sT Scum

IN THE IMIISE OF REPRESENTATIVES

JANUARY 22,1071

Mr. Frm.% introduced the following joint resolution; which sins ieferred to the
Committee on the Judicinry

JOINT RESOLUTION
Proposing an amendment to the flowtitution of 11w United States

with respect to freedom of choice in attending public schools.

1
Resolved by the Senate and House of Representatives of

2 the United States of America in Congress assembled (two-

3 thirds of each House concurring therein), That the following

4 article is proposed as an amendment to the Constitution of the

5 United States, which shall he valid to all intents and purposes

6 as part of the Constitution only if ratified by the legislatures

7 of three-fourths of the several States within seven years from

8 the date of its submission to the States by Congress:

9 "ARTICLE

10 "No citizen shall be compelled against his will to do or

1 t perform any act required on the basis of race, color, or

12 national origin."
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1ST SESSION
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. J. RES. 94

IN THE HOUSE OF REPRESENTATIVES

JANUARY 22,1971

Mr. GRIFFIN introduced the following joint m.olution; nhich was referred to
the Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United

States with respect to the establishment of public schools.

1 Resolved by the Senate and House of Representatives of

2 the United States of America in Congress assembled (two-

3 thirds of each House concurring therein), That the following

4 article is proposed as an amendment to the Constitution of

5 the United States, which shall be valid to all intents and pur-

6 poses as part of the Constitution only if ratified by the legis-

7 latures of three-fourths of the several States within seven

8 years from the date of its submission to the States by

8 Congress:

10 "ARTICLE

11 "Each State shall create public school districts in such
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1 number as is necessary to provide public education at the

2 elementary and secondary school lev °ls. The geographic and

3 population limits of each school district shall be such as to

4 insure the most efficient operation of schools and to provide

5 for the highest quality of education possible. Each such

6 school district shall be governed by a board of education

7 consisting of five members elected by the residents of the

8 school district who have attained the age of twenty-one. The

9 term of office of each member of a board of education shall

10 be two years. The employment and assignment of teachers

11 within a school district shall be within the exclusive author-

12 ity of the appropriate board of education; and each such

13 board shall have exclusive authority to assign pupils: Pro-

14 vided, That no child may be denied admission to a public

15 school because of his race, creed, color, religion, or national

16 origin; and no child may be compelled to attend a school

17 because of his race, creed, color, religion, or national origin."
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92D CONGRESS
1ST SESSION 1 50

IN THE HOUSE OF REPRESENTATIVES

JANUARY 22,1971

IK introduced the following joint resolution; wIlirh was referred
to the Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the rnited States

relating to powers not delegated to the United States.

1 Resolved by the Senate and House of llepresentatires of

2 the United , States of America in Congress ((maaged (hro-

3 thirds of each House concurring therein), That tl. ollow-

4 ing article is proposed as an amendment to the Constitution

5 of the United States which shall he valid to all intents and

6 purposes as part of the Constitution when ratified by the

7 legislatures of three-fourths of the several States within

8 seven years from the date of its submission by the Congress:
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1 "ARTICLE-

2 "The power to establish or supervise schools or other

3 educational facilities within a State ;- declared to be a power

4 not delegated to the United States by the Constitution, nor

5 prohibited by it to the States, mid is reserved to the States

6 respectively, or to the people."
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[The following measure is identical to H.J. Res. 179: HJ. Res. 653 (Chappell, Sikes,
Daniel of Va., Waggonner)]

92o CONGRESS
1ST SERSION . J. RES. 179

IN THE HOUSE OF REPRESENTATIVES

JANUARY 22,1971

Mr. BIKES introduced the following joint resolution; which was referred
to the Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United

States with respect to freedom of choice in attending public

schools.

1 Resolved by the Senate and House of Representatives of

2 the United States of America in Congress assembled (two-

3 thirds of each House concurring therein), That the follow-

4 ing article is proposed as an amendment to the Constitution

5 of the United States, which shall be valid to all intents and

6 purposes as part of the Constitution only if rat' i.ed by the

7 legislatures of three-fourths of the several States within

8 seven years from the date of its submission to the States

9 by Congress:
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1 "ARTICLE -

2 "The right of any citizen to be assigned to the public

3 school of his parents' or guardian's choice if a minor, or to

4 the public school of his choice if an adult, shall not be

5 denied or abridged by the United States either directly or

6 by means of a condition to the receipt of Federal financial

7 assistance."
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[The following measures are identical to H.J. Res. 561: H.J. Res. 564 (Edwards of
Ala.), H.J. Res. 597 (Satterfield), H.J. Res. 651 (Thompson of Ga., Abbitt, Broyhill
of Va., Buchanan, Collins of Tex., Duncan. Fisher, Kuykendall, McClure, Rarick,
Schmitz, Scott, Sikes), H.J. Res. 658 (Thompson of Ga., Blanton), H.J. Res. 860
(Price of Tex.), and H.J. Res. 875 (Dickinson)]

92oisTCOsNGTRo.ESS

H. J. RES. 561

IN THE HOUSE OF REPRESENTATIVES

Amur. 20,1971

\I r. Timm e.ov of Georgia (for himself, Mr. I. %NI/I:REIM and Mr. ASIIIIROOK)
111hodueed the following joint resolution: %%Ich n referred to the Com-
mittee on the Judiciary

JOINT RESOLUT:ON
Proposing an amendment to the Constitution of the TTnited

States relative to freedom from forced assignment to schools

or jobs because of race, creed, or color,

Resolved by the Senate and House of Representatives

2 of the (!sited States of America in Congress assemhled (two-

3 thirds of each House concurring therein), That the following

4 article is proposed as an amendment to the Constitution of

5 the Visited States. which shall be valid to all intents and

purposes as part of the Constitution when ratified by the legis-

7 latures of three-fourths of the several States:,

8 "A MENDMENT . FREEDOM FROM FORCE

9 "SEcTION 1. No public school student shall, because of
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1 his race, creed, or color, be assigned to or required to attend

2 a particular school.

3 "SEC. 2. No public school teacher or other public em-

4 ployee of the United States of America cr one of the several

5 States or any political subdivision thereof shall, because of

6 his race, creed, or color, be assigned to or required to work

7 at any particular job or location.

8 "SEc. 3. This article shall be inoperative unless it shall

9 have been ratified as an amendment to the Constitution by the

to legislatures of three-fourths of the several States within

11 seven years from the date of its submission."



a,

1869

92oisTCOsNGR0ENSS

H. J. RES. 579

IN THE HOUSE OF REPRESENTATIVES

APRIL 27,1971

Mr. Wilmer, introduced the following joint resolution; which was referred
to the Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the

United States.

1 Resolved by the Senate and House of Representatives of

2 the United States of America in Congress; assembled (two-

3 thirds of each House concurring therein), that the follow-

4 lag article is hereby proposed as an amendment to the

5 Constitution of the United States, which shall be valid to

6 all intents and purposes as part of the Constitution only if

7 ratified by the legislatures of three-fourths of the several

8 States within seven years from the date of its submission to

9 the States by the Congress:

10 "ARTICLE

11 "SECTION 1. No governmental authority shall at auy

12 time force any school or school district which is desegregated

60-44,1 (7 72 - pl. 3 36
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1 as that term is defined in title IV of the Civil lights Act

2 of 1964, Public Law 88-352, to take any action to force

3 the busing of students; to require the abolishment of any

4 school so desegregated; or to force on account of race,

5 creed, or color the transfer of students to or from a par-

6 ticular school so desegrejated over the protest of his or her

7 parents or parent."
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92n CONGRESS

H. J. RES. 5871ST SESSION

IN THE HOUSE OF REPRESENTATIVES

APRIL 29,1971

Mr. ARCHER introduced the following joint resolution; which was referred
to the Committee on the Judiciary

JOINT RESOLUTION
reoposing an amendment, to the Constitution of the United States

relative to freedom from forced assignment to schools because

of lace, creed, or color.

1 Resolved by the Senate and House of Representatives of

2 the United States of America in Congress assembled (two-

3 thirds of each House concurring therein), That the follow-

4 ing article is proposed as an amendment to the Constitution

5 of the United States, which shall be valid to all intents and

6 purposes as part of the Constitution when ratified by the

7 legislatures of three-fourths of the several States:

8

9

10

11

"AMENDMENT .FREEDOM FROM FORCE

"SECTION 1. No public school student shall, because of

his race, creed, or color, be assigned to or required to attend

a particular school.
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1 "SEc. 2. This article shall be inoperative unless it shall

2 have been ratified as an amendment to the Constitution by

3 the legislatures of three-fourths of the several States wain

4 seven years from the date of its submk,sion."
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[The following measures are identical to H.J. Res. 600: H.J. Res. 747 (Gibbons),
H.J. Res. 820 (Wright), H.J. Res. 856 (Andrews of Ala.), H.J. Res. 858 (Clark), and
H.J. Res. 1035 (Kemp)]

92o CONGRESS
1trr Szestort H. J. RES. 600

IN THE HOUSE OF REPRESENTATIVES

APRIL 29,1971

Mr. Youtto of Florida introduced the following joint resolution; which was
referred to the Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United

Sts relating to the busing or involuntary assignment

of students.

Resolved 1.y the Senate and House of Representatives of

2 the United States of America in Congress assembled (two-

3 thirds of each House concurring therein), That the following

4 article is proposed as an amendment to the Constitution of

5 the United states which shall be valid to all intents and pur-

6 poses as part of the Constitution when ratified by the legis-

7 latures of three-fourths of the several States within seven

8 years from the Pilate of its submission by the Congress:
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1 "ARTICLE -

2 "SECTION 1. The right of students to attend the public

3 school nearest their place of residency shall not be denied

4 or abridged for reasons of race, color, national origin, reli-

5 gion, or sex.

6 "SEC. 2. The Congress shall have the power to enforce

7 this article Li appropriate legislation."



1875

[The following measures are identical to H.J. Res. 607: H.J. Res. 640 (Baring), and
H.J. Res. 781 (Cabell, Roberts)]

920 CONGRESS

H. J. RES. 6071sT Sum);

IN THE HOUSE OF REPRESENTATIVES

MAY 4,1971

Mr. CASEY of Texas introduced the follou ing joint resolution; which was
referred to the Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United States

to insure the rights of parents and local school authorities to

determine which school the children in that locality will at-

tend.

1 Resolved by the Senate and House of Representatives

2 of the United States of America in Congress assembled

3 (two-thirds of each House concurring therein), That the

4 following article is proposed as an amendment to the Con-

6 stitution of the United States, which shall be valid to all

6 intents and purposes as part of the Constitution only if rati-

7 fled by the legislatures of three-fourths of the several States

8 within seven years from the date of its submission by the

9 Congress:
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"ARTICLE

"SECTION 1. The right and duty of designating which

public elementary and secondary school a child or ward

will attend belongs jointly to the parents or guardian of

each child, or ward, and to the local school board for the

district in which the child resides, or other local educational

authority, and shall not be impaired or denied, either directly

or indirectly, by this Constitution or by any law. ordinance,

regulation, or action of the United States, or of any State

or political subdivision thereof.

"Svc. 2. The Congress shall have power to enforce this

article with appropriate legislation."
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[The following measures are identical to H.J. Res. 620: Hi. Res. 593 (Mizell, Jonas),
H.J. Res. 646 (Mizell, Baker, Buchanan, Camp, Collins of Tex., Derwinski,
Devine, Flowers, Jonas, Lent, Minshall, Montgomery, Poage, Scott), H.J. Res. 702
(Taylor), H.J. Res. 769 (Downing), H.J. Res. 777 (Whitehurst), H.J. Res. 841
Clones of Tenn.), H.J. Res. 870 (Jones of N.C.), H.J. Res. 874 (Don Clausen), H.J.
Res. 877 (Stuckey), H.J. Res. 8S6 (Mizell, Baker, Buchanan, Camp, Del Clawson,
Collins of Tex., Derwinski, Devine, Flowers, Jonas, King, Lent, Minshall, Mont-
gomery, Poage, Scott, Zion), H.J. Res. 888 (Quillen), H.J. Res 827 (Bray), H.J. Res.
977 (Whalley), H.J. Res. 1021 (Halpern), and H.J. Res. 1190 (Mrs. Andrews of
Al..)]

92D1a18862SS H. J. RES. 620

IN THE HOUSE OF REPRESENTATIVES

MAT 6,1971

Mr. LENT introduced the following joint resolut on; which was referred to the
Committee on the Judi ary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the ITnited.States

relative to neighborhood schools.

1 Resolved by the Sent...e and House of Representatives of

2 -the United States of America in Congress assembled (two-

3 thirds of each House concu 1,tzerein), That the following

4 article is proposed as an amendment to the Constitution of the

5 United States, to be valid only if ratified by the legislatures of

6 three-fourths of the several States within seven years after

7 the date of final passage of this joint resolution:

8 "ARTICLE

9 "SECTION 1. No public school student shall, because of

10 his race, creed, or onl.or, be assigned to or required to attend

11 a particular school.
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1 "SEc. 2. Congress shall have the power to enforce this
2 article by appropriate legislation."
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92v CONGRESS
18T Swum H. J. RES. 628

IN THE HOUSE OF REPRESENTATIVES

MAT 11,1971

Mr. FOUNTAIN introduved the following joint resolution; which was referred
to the Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United States

relating to attendance assignments in public schools on the

basis of race or color.

1 16,solved by the Senate and House of Representatives of

2 the United States of America in Congress assembled (two-

3 thirds of each House concurring therein), That the following

4 article is proposed as an amendment to the Constitution of the

5 United S'i,tos, to be valid only if ratified by the legislatures

6 of three-fourths of the several States within seven years after

7 the date of final passage of this joint resolution :

8 "...kRTICLE

9 "No governmental authority 4iall at any time, tior for

10 any purpose, shape, determitte or prescribe attendr..iee as-

11 signments in public schools on the basis of race or color."
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92D18CTOSIG12" H. J. RES. 636

IN THE HOUSE OF REPRESENTATIVES

Mar 12,1971
Mr. LEIVNON introduced the following joint resolution; which wns referred

to the Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United States.

1 Resolved by the Senate and Howe of Represent:,ires of
2 the United States of America in Congress assembled (two-
3 thirds of each House concurring therein), That the following

4 article is proposed as an amendment to the Constitution of

the United States, to be valid only if ratified by the legisla-

6 tures of three-fourths of the several States within seven years

7 after the date of the final passage of this joint resolution:

8 "ARTICLE

9 "SECTION 1. No public school student shall, because of

10 his ram., creed, or color, be assigned to or required to attend a
1 1 particular school.
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1 "SEC. 2. No public school teacher or other public em-

2 ployee of the United States of America or one of the several

3 States or any political subdivision thereof shall, because of

4 his race, creed, or color, be employed, promoted, or assigned

5 to or required to work at awry particular job or location.

t; "SEc. 3. The Congress shall have the power to enforce

7 this article by appropriate legislation."



h

92D CONGRESS
1ST Sam;
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. J. RES. 854

IN TIIE HOUSE OF REPRESENTATIVES

SEPTEMBER 8,1971

Mr. PrRCELL introdumi tl,e following joint resolution: which was referred
tone Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United States

relative to freedom from forced assignment to schools because

of race, creed, or color.

Whereas the American educational tradition of neighborhood

school systems has been endangered by recent decisions of

the Supreme Court and has been further disrupted by con-

tradictory, statements and actions of the President of the

United States and high officials of his administration; and

Whereas thousands of American schoolchildren are being up-

rooted from familiar neighoorhood schools and are being

diffused throughout entire metropolitan areas by bus; and

Whereas the ensuing dissolution of the neighborhood school con-

cept, and the resulting strife accompanying it poses drastic

consequences for the overall quality of American education



2

and has worked great hardship and suffering on children,

parents, and communities; and

Whereas Congress has enacted pi ohibitions on at least seven

occasions against the Federal Government requiring the

forced transportation of schoolchildren to achieve prede-

terined levels of attendance with regard to race, creed, or

color within individual Awls: Now, therefore, be it

1 Resolved by the Senate and House of Representatives

2 of the United States of America in Congress assembled (two-

3 thirds of each House concurring therein), That the following

4 article is proposed as an amendment to the Constitution of the

5 United States, which shall he valid to all intents and purposes

6 as part of the Constitution when ratified by the legislatures

7 of three-fourths of the several States within seven years from

8 the date of its submission:,

9 "ARTICLE

10 "SECTION 1. The right and duty of designating which

11 public elementary and secondary school a child or ward will

12 attend eloogs rawly to the parents or guardian of each

13 child, or ward, and to the local school board, or other local

14 educational autho-ity, for the district in which the child

15 resides, and shall not be impaired or denied 'Ather directly or

lfi indirectly, by any law, ordinance, regulat.on, or action of the

17 United States, of of an:. State or political subdivision thereof.

18 "8Ec. 2.. No agency or authority of the Federal (lov-

19 ernment or of eny of the official governing bodies of the sev-
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1 eral States, including the political subdivisions therein, shall

9 enact or otherwise promulgate any legislation, ordinance,

3 regulation, or other statute which maintains or would tend to

4 maintain any distinction between the quality of education

offered by any of the public elementary and ceeudary 'ehools

6 within the purview of such agency, authority, or official gov-

7 erning body.

8 "SF:e. 3. The Congress shall have power to enforce this

9 artiele with appropriate legislation."
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92u CONGRESION SS
ler SrS J. RES. 855

IN THE HOUSE OF REPRESENTATIVES

SI}.311ER 9,1971

Mr. .1nntrr introduced the following joint resolution; which ass referred
to the Committee on the dutlieittry

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United

States relating to open admissions to public schools.

1 Resolved by the Senate and House of Representatives of

2 the United States of America in Congress assembled (two-

3 third' of each house concurring therein), That the follow-

4 ing article is proposed as an amendment to the Constitution

5 of the United States, to be valid only if ratified by the legis-

6 latures of three-fourths of the several States within seven

7 years after the date of final passage of this joint resolui ion :

8 "ARTICLE

9 "SECTION 1. No official or court of the United Stites

10 shall issue any order providing for the transportation of pupils

1 or students to public schools where such transportation is in-

80-449 0 72 IA. 3 39
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I tended to overcome, or has the effect of overcoming, racial

2 imbalance in public schools.

3 "SEc. 2. No public school student shall, because of his

4 race, creed, or color, be assigned to or required to attemi a

5 particular school.

6 "SEc. 3. The Congress shall have the power to enforce

7 this article by appropriate legislation."
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92°16C312"z" H. J. RES. 983

IN THE HOUSE OF REPRESENTATIVES

NOVEMBER 30, 1971

Mr. ClIAMb.RLAIN introduced the followingjoint resolution: which was referred
to the Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United States

relating to the assignment and transportation of pupils to

public schools.

1 Resolved by the Senate and House of Representatives

2 of fie United States of America in Congress assembled

3 (tiro-thirds of each House concurring therein), ". it the

4 following article is proposed as an amendment to the Consti-

5 tution of the United States:

6 "ARTICLE-

7 "SECTION 1. This Constitution shall not be constined to

8 require that pupils he assigned or transported to public

9 sel:ools on the basis of their race. color, religion, or national

0 origin.
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1 "SEC. 2. The Congress shall have the power to enforce

2 thia article by appropriate legislation.

3 "SEC. 3. This article shall be inoperative unless it shall

4 have been ratified as an amendment to the Constitution by

5 the legislatures of three-fourths of the several States within

6 seven years from the date of its submission to the States

7 by. the Congress"
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92n CONGRESS

H. J. RES. 10392O SESSION

IN THE HOUSE OF REPRESENTATIVES

JANUARY 31,1912

Mr. Mmai Am. intr,duced the following joint resolution; with Ii as eferred
to the committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United States

to insure the right of States to establish and prescribe the

powers of their local educational agencies.

1 Resared by the Senate and House of Representatives

2 of the United States of America in Cony ress assembled (two-

3 thirds of each House con .urring thereto), That the following

4 article is proposed as an amendment to the Constitution of

5 the United States, to be valid only if ratified by the legisla-

6 titres of three-fourths of the several States within seven years

7 after tile date of final passage of this joint resolution:

8 "ARTICLE

9 "SixTioN 1. Eac:t State shall have the exclusive right

10 to establish and determine the jurisdiction and powers of

'1 public agencies in the State dealing with education."

i
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92D CONGRESS

H. J. RES. 104320 SESSION

IN THE HOUSE OF REPRESENTATIVES

FEKSUARY 1,1972
Mr. 1 mt. introduced the follow ing joint resoln' ion ; which was referred to the

Committee on the Judiciary.

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United

States to give to local school authorities the right to de-
termine the extent to which students arc provided transporta-
tion to tbnir 3chools.

1 Resolved by the Senate and House of Representatives of

2 the United States of America in Congress asseled (two-

3 thirds of each House concurring therein), That the following

4 article is proposed as an amendment to the Constitution of

5 the United States, to be valid only if ratified by conventions

6 in three-fourths of the several States within seven years
7 after the date of final passage of this joint re$,Aution:
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1 "ARTICLE

2 "SECTION 1. Each local public school authority in a

3 State shall have the right, to the extent. not inconsistent

4 with State law, to determine the extent to which, and the

5 manner in which, students are provided transportation to

6 their schools."
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92D CONGRESS

H. J. RES. 10732D SEssuni

IN THE HOUSE OF REPRESENTATIVES

Erma-%:V 2.3. 197.2

Mr. Ilk:sm.:1-r introduced the following joint recolution; uhiell ua,, referred
to the Conunittre on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United States

to prohilrit compelling atlendanee in schools other than the
one nearest the residence and to insure. equal educational

opportunities for all students wherever located.,

1 Resolved by the Senate and House of Representatives of

2 the United States of America in Congress assembled ( two-

3 thirds of each House concurring therein), That the following

4 article is proposed as an amendment to the Constitution of

5 the United States to be valid only if ratified by the legisla-

6 tures of three-fourths of the several States within seven years

7 after the date of final passage of this joint resolution:

8 "ARTICLE

9 "SECTION l. No student shall be compelled to attend a

10 public school other than the one nearest his residence.
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1 "Sm. 2. The Congress shall have the power to enforce

2 by appropriate legilatio the provisions of this article; and

3 to insure equal educational opportunities for all students

4 wherever located."
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92o CONGRESS

RES. 10762D SUWON

IN THE HOUSE OF REPRESENTATIVES

ART 23. 1972

Mr. CASHY of Texas introduced the following joint resolution; which was
referred to the Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United*States

to insure the rights of narents and local school authorities

to determine which school the children in that locality will

attend.

1 Resolved by the Senate and House of Representatives of

2 the United States of America in Congress assembled (two-

3 thirds of each House concurring therein), That the following

4 article is proposed as an amendment to the Constitution of the

5 United States, which shall be valid to all intents and purposes

6 as part of the Constitution only if ratified by the legislatures

7 of three-fourths of the several States within seven years from

8 the date of its submission by the Congress:
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1 "ARTICLE -

2 "SECTION 1. The right and duty of designating which

3 public elementary and secondary school a child or ward

4 will attend belongs jointly to the parents or guardian of

5 each child, or ward, and to the local school board for the

6 district in which the child resides, or other local educational

7 authority, and shall not he impaired or denied, either directly

8 or indirectly, by this Constitution or by any law, ordinance,

9 regulation, or action of the United States, or of any State

10 or political subdivision thereof.

11 "Sec. 2. No child shall be refused the right to attend

12 the school of his choice because of race, color, or creed.

13 "SEC. 3. The Congress shall have power to enforce this

14 article with appropriate legislation."
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[The following measure is identical to H.R. 65: H.R. 1280 (Fisher)]

92o CONGRESS
16r SESSION H. R. 65

IN THE 1101.SE el' REPRESENTATIVES

JANAUY 22,1971

31c. Ancitxrrur int' oduceil the fallou jug bill : a hich at tv fermi to the Com-
mittee on the Judiciary

A BILL
To prohibit the involuntary busing of schoolchildren and to adopt

freedom of choice as a national policy.

1 Be it enneted bll the Senate nnd House of Ilepresentn-

2 lire of the I nihd Slides of .linerien in Congress os.sembled.

3 That title IV of the Civil Rights Act of 1964 (78 Stat. 349)

4 is amended by adding at the end thereof the following new

5 section :

6 "SR'. 411. Nothing in this title shall authorize or re-

7 quire any school board, or empower any court to order any

8 school boArd, to assign any student to a public, school or to

9 transport any student away from the school of his choice, on

10 the basis of his race, color, religion, or national origin."

i
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RES.135

IN THE 1101:SE OF REPRESENTATIVES

JANUARY 22, 197 1

Mr. S1KLS SlIbIllitfra the following resolution; which was referred to the Com-
mittee on the Judiciary

RESOLUTION
Whereas school systems throughout the Nation are in a state of

chaos and disruption as a result of conflicting decisions of

lower Federal courts dealing with the desegregation of the

Nation's public schools, and

Whereas school administrators and board members are without

adequate guidelines for determining what is required to
achieve unitary school systems, and

Whereas the scope and coverage of legislative guidelines enacted

by the Congress far ending discrimination in the Nation's

public schools have yet to be definitely determined, and
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Whereas it is imperative that these critical issues be settled in

order that the Nation's public schools may effect au orderly

transition in the coming year: Now, therefore, be it

1 Resolved, That it is the sense of the Rouse of Repre-

2 sentatives that the United States Supreme Court should

3 consider and decide desegregation eases presently pending

4 before it at the earliest possible date in order that the

5 Nation's public school systems may lie provided with ade-

6 quate judicial guidelines consistent with the mandate of

7 Congress, as reflected in section 401 (10 of the Civil Rights

8 Act of 1964, which states: "desegregation shall not mean

9 the assignment of students to schools in order to overcome

10 racial imbalance."
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(The following measures are identical to H.R. 159: H.R. 374 (ffarick, Edwards of
La., Long of La., Hebert, Waggoner, Caffery, Passman), H.R. 717 (Flowers),
H.R. 2346 (Nichols), H.R. 2491 (Lennon), and H.R. 4213 (Davis of Ga.)]

92D18222" H. R.. 159

IN THE HOUSE OF REPRESENTATIVES

JANUARY 22,1971

Mr. GRIFFIN introduced the following bill; which was referred to the Com-
mittee on the Judiciary

A BILL
To amend the Civil Rights Act of 1964 by adding a new title,

which restores to local school boards their Constitutional

power to administer the public schools committed to their

charge, confers on parents the right to choose the public

schools their children attend, secures to children the right to

attend the public schools chosen by their parents, and makes

effective the right of public school administratois and teachers

to serve in the schools in which they contract to serve.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That the Civil Rights Act of 1964 (42 11SX. 1971, 1975a-

4 1975d. 2000a-2000h-6) is amended by adding at the end

5 th: 724 the following new title:
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"TITLE XIIPrELIC SCHOOLFREEDOM OF

2 CHOICE

'Si'. 1201..1s used in this title-

4 " (a) 'State' means any State. district. commonwealth,

erritory. or possession of the rnited States.

ti "(b) 'Public school' means any elementary or second-

7 ary educational institution, which is operated by a State,

8 subdivkion of a State, or governmental agency within a State,

9 or any elementary or sccondary educational institution whirl)

10 is operated, in whole or in part, Irian or through the use of

1l governmental funds or property, or funds or property derived

12 from a governmental source.

13

14

15

10

17

18

19

20

21

22

23

24

25

" (e) 'School board' means any agency or agencies

which administer a system of one or more public schools and

any other agency which is responsible for the assignment of

students to or within such system.

" (d) 'Student' means any person required or permitted

by State law to attend a public school for the purpose of re-

ceiving instruction.

" (e) 'Parent' menus any parent, adoptive parent, guard-

ian, or legal or actual custodian of a student.

"(f) 'Faculty' means the administrative and teaching

force of a public school system or a public school.

" (g) 'Freedom of choice system' menus a system for

the assignment of students to public schools and within publir
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

93

24

25
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schools maintained by a school board operating a system of

public schools in which -the public schools and the classes it

operates aee opea to students of all races and in which the

students are granted the freedom to attend public schools

and classes chosen by their respective parents from among

the public schools and classes available for the instruction of

students of their ages and educational standings.

"Sy.c. 1202. No department, agency, officer, or employee

of the United States empowered to extend Federal thiamin)

assistance to any program or activity at any public school

by way of grant, loan, or otherwise skill withhold. or

threaten to withhold. such financial assistance from any such

program or activity on ',moult of the racial composition of

the student body at any public school or in any class at any

pal school iu any ease whatever where the school board

operating such public school or class maintains in respect to

such public school and class a freedom of choice system as

defined in section 1201 (g) .

"SEc. 1203. No department, agency, officer, or employee

of the United States empowered to extend Federal financial

assistance to any program Or activity at any public school

by way of grant. loan, or otherwise shall withhold, or threaten

to withhold any such Federal financial assistance from any

such program I n. activity at such public school to coerce or

induce the school board operating such public school to trans-

80.449 0. 72 pt. 3 40
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1 port students from such public school to any other public

2 school for the purpose of altering in any way the racial

3 composition of the studeot body at such public school or any

4 other public school.

5 "Ste. 1204. No department, agency, officer, or employee

6 of the United States empowered to extend Federal financial

7 assistance to any program or activity of an:, public school

8 in any public school system,by way of grant, loan, or other-

9 wise shall withhold or threaten to withhold any such Federal

10 financial assistance from any such program or activity at

11 such public school to coerce or induce any school board oper-

12 such public school system to close any public school,

13 and transfer the students from it to another public school fur

. 14 the purpose of altering in any way the racial composition of

15 the student body at any public school.

16 "SEC. 1205. Na. department, agency, officer, or em-

17 ployee of the United States empowered to extend Federal

18 financial assistance to any program or activity at any pu!lic

19 school in any public schcol system by way of grant, loan, or

20 otherwise shall withhold or threaten to withhold any sue!

21 Federal financial assistance from any such program or ac-

22 tivity at such public school to coerce or induce the school

23
hoard operating such public school system to transfer any

24
member of any public school faculty from the public school

25
in which the member of the faculty contracts to some other
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1 public school for the purpose of altering the racial composi-

2 tion of the faculty at any public school.

3 "SEc. 1206. Whenever any department, agency, officer,

4 or employee of the United States violates or threatens to

5 violate section 1202 or section 1203 of this Act, the school

6 board aggrieved by the violation or threatened violation or

7 the parent of any student affected or to be affected by the

8 violation or threatened violation may bring a civil action

9 against the United States in the District Court of the United

10 States complaining of the violation or threatened violation,

11 and the District Court of the United States shall have juris-

12 diction to try and determine the civil action irrespective of

13 the value or the amount involved in it and enter such judg-

14 meat or i:Nue such order as may be necessary or appropriate

15 to redress the violation or prevent the threatened violation.

16 Any civil action against the United States under this see -

17 tion may be prosecuted in the judicial district in which the

18 school board aggrieved by the violation or threatened viola-

19 tion has its principal office, or in the judicial district in which

20 any school affected or to be affected by the violation or

21 threatened violation is located, or in the judicial district in

22 which students affected or to be affected by the violation or

23 threatened violation reside, or in the judicial district encom-

24 passing the District of Columbia. The United States hereby
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1 expressly consents to be sued in any civil action authorized

2 by this section, and hereby expressly agrees that any judg-

3 went entered or order issued in any such civil action shall

4 be binding on the United States and its offending department,

5 agency, officer, or employee, subject to the right of the United

6 States to secure an appellate review of the judgment or order

7 by appeal or certiorari as is provided by law with respect to

8 judgments or orders entered against the United States in

9 other civil actions in which the United States is a defendant.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

"SEC. 1207. No court of the United States shall have

jurisdiction to make any decision, enter any judgment, or

issue any order requiring any school board to make any

change hi the racial composition of the student body at any

public school or in any class at any public school to which

students are assigned in conformity with a freedom of choice

system as defined in section 1201 (g) of this Act, or requiring

any school board to transport any students from one public

school to another public school or from one place to another

place or from one school district to another school district

in order to effect a change in the racial composition of the

student body at any school or place or in any school district,

or denying to any student the right or privilege of attend-

ing any public school ir class at any public school chosen by

the parent of such student in conformity with a freedom of

choice system as defined in section 1201 (g) of this Act, or
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1 requiring any school board to close any school and transfer

2 the students from the closed school to any other school for the

3 purpose of altering the racial composition of the student body

4 at any public school, or precluding any school board from

5 canying into effect any provision of any contract between it

6 and any member of the faculty of any public school it oper-

7 ates specifying the public school where the member of the

8 faculty is to perform his or her duties under the contract."
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9.2.n CONGRESS H. R. 1295isi &semi

IN THE HOUSE OF REPRESENTATIVES

JANUARY 22, 1971

Mr. FLYNT introduced the following bill; which m as referred to the COM-
mittee on the Judiciary

A BILL
To define the application and effective date of court orders effect-

ing desegregation of faculty and students in public schoo;

systems.

1 Be it enacted by the Senate and House of Representa-

2 tires of the United States of America in Congress assembled,

3 That no order, decree. or judgment of the Supreme Court of

4 the United States or any inferior court of the United States

5 effecting desegregation of students or faculty should be issued

6 unless it is applied in a uniform fashion to all public school

7 systems in each of the States and the District of Columbia.
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1 SEC., 2. That no order, decree, or judgment of tl-e

2 Supreme Court of the United States or any inferior court of

3 the United States ordering a reassignment of stndents and

4 faculty members within a school system shall have an effec-

5 five date during a school term, but that such effective date

6 shall be confined to the beginning of a school term subse-

7 quent to the date of such order, decree or judgment.
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92D CONGRESS 567016T SESSION

IN THE HOUSE OF REPRESENTATIVES

MARCn 8,1971

Mr. Amon, introduced the following bill; wl.ieh was refereed to the Com-
mittee on the Judiciary

A BILL
To amend title VI of the Civil Rights Act of 1964 with respect

to the use in good faith by State and local authorities of
freedom of choice systems for the assignment of students to

public elementary and secondary schools.

1 Be it enacted by the Senate and House of Representa-

2 tines of the United States of America in Congress assembled,

3 That title VI of the Civil Rights Act of 1964 is amended by

4 adding at the end tiiereof a new section ns follows:

5 "Site. 606. Nothing contained in this title shall he con-

6 stated to authorize any department or agency to prescribe

7 any requirement, or take any action to effectuate compliance

8 with any requirement adopted pursuant to this title, which is

9 designed to or has the effect of interfering with or prohibit-



9

1 ing the application or enforcement in good faith by State and

2 local authorities of any system for student assignment based

3 on an unrestricted exercise on the part of each student of his

4 freedom to choose the public elementary or secondary school

5 in which he is to be assigned."
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. R. 10614

IN THE HOUSE OF REPRESENTATIVES

SErIEMIEn 13.1971

Mr. SCH3117 introduced the following bill: which u as referred to the Com-
ittee on the Judiciary

A BILL
To limit the jurisdiction of the Supreme Court and of the district

courts in certain cases.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That (a) chapter 81 of title 28, United States Code, is

4 amended by adding at the end thereof the following new

5 section:

6 .1 1259. Appellate jurisdiction; limitations

7 " (a) Notwithstanding the provisions of sections 1253,

8 1254, and 1257 of this chapter. the Supreme Court shall not

9 have jurisdiction to review, by appeal, writ of certiorari, or

10 otherwise, any case arising out of any State statute, ordi-

11 name, rule, regulation, or part thereof, or arising out of any
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1 Act interpreting, applying, or enforcing a State statute, ordi-

2 nance, rule, or regulation, which relates to assigning or

3 requiring any public school student to attend a particular

4 school because of his race, creed, or color."

5 (b) The section analysis at the beginning of chapter 81

6 of such title 28 is amended by adding at the end thereof the

7 following new item:

"1259. Appellate jurisdiction; limitations.".

8 SEC. 2 (a) Chapter 85 of title 28, United States Code,

9 is amended by adding at the end thereof the following new

10 section:

11 '11363. Limitations on jurisdiction

12 "Notwithstanding any other provision of law, the dis-

13 trict courts shall not have jurisdiction of any case or question

14 which the Suprente Court does not have jurisdiction to

15 review under section 1259 of this title."

16 (b) The section analysis at the beginning of chapter 85

17 of such title 28 is amended by adding at the cud thereof the

18 following new item:

"1363. Limitations on jurisdiction.".

19 SEC. 3. The amendments made by the first two sectiots

20 of this Act shall take effect on the date of the enactment

21 of this Act, except that such amendments shall not apply

22 with respect to any case which, on such date of enactment,

3 was pending in any court of the United States.



92D CONGRESS
1ST SESSION

1912

. R. 10693

IN THE HOUSE 01? REPRESENTATIVES

SEITEMBER 15,11)71

Mr, FuuroN of Tennessee introduced the follou bill; which uas referred
to the Committee on the Judiciary

A BILL
To prohibit any United States court from issuing any order or

from enforcing any order requiring the excessive transpor-

tation of students from one school to another or from one

school district to another in order to achieve racial balance.

1 Be it enacted by the Senate and House of Representa

2 fives of the United States of America in Congress assembled,

3 That no United States court may in the exercise of its juris.

4 diction issue (1) any order requiring the excessive trans.

5 portation of students from one school to another or from

6 one school district to another on the basis of race, religion,

7 or color among students in such schools or districts, or (2)

8 any order to. enforce such an der, wherein such order
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1 would cause undue hardship to the school system or its
2 students, or frustrate the basic function of the public educa-

3 tional system.



9.21) CONGRESS
iST SKSbION

1914

. R. 11312

IN THE HORSE OF REPRESENTATIVES

fhmia a la. 197I

Mr. Nom larim o (for himself. Mr. Wu 1.1 ill D. Font. Mr. 011iu %. 3fr. Nina.

Mr. Mc Do:. mn of Miclogau. Mr. I Mrs. thorri ;101.0(6 ed

the follou lug bill : w Melt %vas referred to the Committee on the Judieiary

A BILL
To postpone the effectiveness of any United States district

court order requiring the busing of schoolchildren for the

purialse of adhering racial balance mail such time as all

appeals in connection with such order have been exhausted,

and for other purposes.

1 Be it enacted bll the Senate and louse of llepresenta-

9 tires of the railed States of America in Congress assembled,

3 That notwithstanding ally other law or provision Of law,

4 in the case of any order on the part of any United States

5 district court which requires the transfer or transportation

6 of any student or students from any school attendance area

7 prescribed by competent State or local authority for the

8 purposes of achieving a balance among students with re-
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1 spect to race, sex, religion, or socioeconomic status, the

2 effectiveness of such order shall be postponed until all op-

3 peals in connection with such order have been exhausted

4 or,, in the event no appeals are taken, until the time for

5 such appeals has expired.



92n CONGRESS
1ST SESSION

1916

. R. 11401

IN THE HOUSE OF REPRESENTATIVES

Otrmatt 91,1971
Mx, Ft 1,1oN of Tenoe.see i by legnw.t) introduced the rationing bill: which

m as referred to the Committee on tlie Jtalienny

A BILL
To declare the policy of Congress and to define the powers of

Federal courts with respect to transportation or assignment

of students to achieve racial balance in the public schools.

1 Be it enacted by the Senate and House of Representa-

2 tines of the United States of Americo in Congress assembled,

3 That under section 5 of the fourteenth amendment, em-

4 powering the Congress "to enforce by appropriate legisla-

5 tion, the provisions of this article," and section 1 of article I

6 of the Constitution, vesting all legislative powers in the

7 Congress, the remedy for State-imposed segregation in the

8 public schools is primarily a matte. for legislative railer

9 than judicial concern. The Supreme Court of the United

10 States has commented on the failure of Congress, in the
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1 Civil lights Act of 1964 to provide the courts "material

2 assistance in answering the question of remedy for State-

3 imposed segregation." It is hereby declared to be the na-

4 tional policy that transportation of pupils or students co

5 achieve racial balance should not be required, whatever

6 the cause or origin of the segregation for which a remedy is

7 sought.

8 Sm. 2. No restraining order or injunction shall here-

9 after be granted by any court of the United States, or a

10 judge or the judges thereof, in any case or controversy in-

volving education, requiring the transportation or assign-

ment of pupils or students from one school to another or

1 :; one school district to another in order to achieve a racial

14 balance in any school. nor shall any such order or injunc-

15 tion heretofore issued, to the extent that same requires such

16 transportation or assignment, be enforced by contempt pro-

17 ceedings or otherwise.

18 SEC. 3. Nothing herein shall be construed to prohibit

19 local school authorities from fashioning other remedies in

20 their discretion to :1.isestablish dual school systems.

80-449 0 - 72 - pt. 3 - 41
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[The following measure is identical to H.R. 12827: H.R. 13176 (Scott, Baker, Nichols,
Robinson of Va.)J

92e CONGRESS R.
128272D SESSION

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 1,1972

Mr. Sewn' introduced the following bill; which was referred to the Com-
mittee on the Judiciary

A BILL
To clarify the jurisdiction of certain Federal courts with respect

to public schools and to confer such jurisdiction upon certain

other courts.

1 Be it enacted by the Senate and House of Representa-

2 tires of the United States of America in Congress assembled,

3 That no court created by Act of Congress and having gen-

4 mil jurisdiction, original or appellate, with respect to cases

or controversies arising under the laws or Constitmion of the

6 United States, shall have any jurisdiction to hear or decide

7 eases or controversies involving the public schools. The juris-

8 diction terminated by this Act shall he vested in the courts

9 of the several States and, with respect to such cases and

10 controversies arising in the District of Columbia or in any
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1 other territory or possession of the United States, in the

2 Federal courts of an essentially local jurisdiction in such dis-

3 trict, territory, or possession. In each such case or coutro-

4 versy, there is vested the Supreme Court of the United

5 States appellate jurisdiction by writ of certiorari to the high-

6 est State or territorial court exemising jurisdiction over such

7 case or controversy.
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(The following measure is identical to H.R. 13024: H.R. 13202 (Ashbrook)J

92o CONGRESS

H. R. 130242D SESSION

IN THE HOUSE OF REPRESENTATIVES

FEDI:UW 8,1972

Mr. CRANE introduced the following bill; which was referred to the Com-
mittee on the Judiciary

A BILL
To extinguish Fedral court jurisdiction to require attendance

at a particular ()1 of any student because of race, color,

creed, or sex.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That no court of th tilted States shall have jurisdiction to

4 require the attendance at a particular school of any student

5 because of race, color, creed, or sex.
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H. R. 135342D SFSSION

IN THE HOUSE OF REPR ESENTATI VES

M 172

Mr. DI NCELL (for himself and Mr. 011nu%) introduced the following bill
%Idyls as ie fent ed to the Committee on the Judwinry

A BILL
To amend the Judicial Code with respect to orders of Federal

courts intended to desegregate public schools as required
by the United States Constitution.

1 Be it enacted by the Senate and House of Represen4t-

2 lives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Public School Improve-

4 ment and Desegregation Act of 1972".

5 SEC. 2. (a) Part VI of title 28, United States Code,

6 is amended by adding at the end thereof the following new

7 chapter:

8 "Chapter 177.ORDERS RELATING TO DESEGRE-

9 GATION OF PUBLIC SCHOOLS

"Sec.
"2921. Statement of findings and pulley.
"2922. Contents of mders.
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1 1 2921. Statement of findings and policy

9 "The Congress hereby finds that orders of courts of the

3 United States requiring the transportation of students or the

4 merger of school districts as a means of eliminating racial

5 segregation have failed to provide students with the benefits

6 expected from such desegregation and have, on the contrary,

7 resulted in a denial of rights of students and their parents.

8 "It is therefore the policy of the Congress in enacting

9 this chapter to enable the courts of the United States to issue

10 orders which will result in desegregation of public schools as

11 required by the Constitution without the sacrifice of other

12 rights entitled to the same protection.

13 "§2922. Contents of orders

14 "No court of the United States shall issue an order re-

15 (inking the transportation of students or the merger of school

16 districts as a means of eliminating racial segregation in

17 schools if-

18 " (1) the local educational agency affected has

19 adopted a plan for its schools approved by the Secre-

20 tary of Health, Education, and Welfare under section 2

21 of the Public School Improvement and Desegregation

22 Act of 1972,

23 " (2) the court determines such plan provides for

24 assignments of students to schools on a racially non-
25 discriminatory basis and in a manner which will result

6
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1 in the elimination of segregation in such schools to the

2 maximum extent feasible without requiring the trans-

3 portation of students, or their attendance in the schools

4 of another such agency, for that purpose,

5 "(3) the plan will so improve the quality of educa-

6 tion in the schools of the agency that no student will

7 suffer inequality of educational opportunity by reason

8 of the school he attends, and

9 " (4) funds are or will be available to carry out the

10 plan."

11 (b) The table of contents for part VI of title 28, United

12 States Code, is amended by adding at the bottom thereof the

13 following:

"177. Orders relating to desegregation of public schools. ".

14 SEC. 2. (a) Where a court of the United States deter-

15 mines that a local educational agency must take action to

16 eliminate segregation in its schools, the Secretary of Health,

17 Education, and Welfare may make a grant to such agency

18 to assist it to carry out a plan for such action submitted to

19 him by the local educational agency. The Seem' ry shall

20 approve the plan if he determines-

21 (1) the plan provides for assignment of student.: to

22 schools on a racially nondiscriminatory basic and in a

23 manner which will result in the elimination of segrega-

24 Lion in the schools of such agency to the maximal'. , tel..
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1 feasible without requiring the transportation of students,

2 or their attendance in the schools of another such agency,

3 for that purpose,

4 (2) the plan will so improve the quality of edam-
.

5 tion in the schools of the agency that no student will

6 suffer inequality of educational opportunity by reason

7 of the school he attends,

8 (3) the plan contains assurances satisfactory to the

9 Secretary that the agency will not reduce its fiscal effort

EY for the provision of free public education to less than

11 that of the academic year preceding that for which the

12 plan is in effect, and

13 (4) funds will be available from State and local

14 sources for payment of the non-Federal share of the cost

15 of carrying out the plan.

16 (b) The Secretary may make a grant to a local edu-

17 rational agency if (I) the plan it submits meets the require-

18 meats of subsection (a), (2) in the case Of grants for years

19 after the initial )car's grant, the agency is carrying out the

20 plan according to its terms. The amount of the grant shall

21 be equal to 73 per rentum of those net additional costs which

22 are determined by the Secretary, in accordance with nolo-

23 lions prescribed by him, to be the result of implementing

?A the plan.

25 (c) There is authorized to be appropriated for making



1925

5

1 grants under this Act for the fiscal year ending June 30,

2 1973, and each ,of the four succeeding fiscal years, the sum

3 of $5,000,000,000. In the event the amounts appropriated

4 for a fiscal year are inadequate to make all grants authorized

5 by this section, the Secretary shall determine which grants

6 to make on the basis of his determination of the relative

7 urgency of need.
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[The following measure is identical to H.R. 13916: H.R. 13936 (Teague of Tex.)]

) 021 CONGRESS
2u SESSION H. R. 1 39 1 6

IN THE HOUSE OF REPRESENTATIVES

iwn 20.1971,

Mr. M4CITI.LOCII (for biu.self, and Mr. Gtint.o It. Font)) introduced the fol-
lowing bill ; which o as referred to the Committee on the Judiciary

A BILL
To impose a moratorium on new and additional student

transportation.

1 Be it enacted by the Senate and house of Representa-

2 tines of the United States of America in Congress assembled,

3 That this Act may be cited as the "Student Transportation

4 Moratorium Act of 1972."

5 FINDINGS AND PURPOSE

6 SEC. 2. (a) The Congress finds that:

7 (1) For the purpose of desegregation, many local eau-

8 catimi agencies have been required to reorganize their

9 school systems, to reassign students, and to engage in the

10 extensive transportation of students.
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(2) In many cases these reorganizations, with attend-

ant increases in student transportation, have caused substan-

tial hardship to the children thereby affected, have impinged

on the educational process in which they are involved, and

have required increases in student transportation often in

ecess of that necessary to accomplish desegregation.

(3) There is a reed to establish a clear, rational, and

uniform standard for determining the extent to '.hick a

local educational agency is required to reassign and transport

its students in discharging its obligation under the four-

teenth amendment to the United States Constitution to de-

segregate its schools.

(4) The Congress is presently considering legislation

to establish such a standard and define that obligation.

(5) There is a substantial likelihood that, pending en-

actment of such legislation, many local educational agencies

will be required to implement desegregation plans that im-

pose a greater obligation than required by the fourteenth

amendment and pet milted by such pending legislation and

that these plans will require modification in light of the leg-

islation's requirements.

(6) Implementation of desegregation plans will in many

cases require local educational agencies to expend large

amonets of funds for transportation equipment, which may

be utilized only temporarily, and for its operation, thus di-
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1 verting those funds from improvements in educational facili-

2 ties and instruction which otherwise would k provided.

3 (7) The modification of school :411edules and student

4 assignments resulting from implementation of desegregation

5 plans and any subsequent modification in light of the legis-

6 t ti.e..on's requirements would place substantial unnecessary ad-

7 ministrative burdens on local eduPational agencies and un-

8 duly disrupt the educational process.

9 (b) It is, therefore, the purpose of this Act to impose

10 a moratorium on the implementation of Federal court orders

11 that require local educational agencies to transport students

12 and on the implementation of certain desegregation plans

13 under title VI of the Civil Rights Act of 1964, in order to

14 provide Congress time to fashion such a standard, and to

15 define such an obligation.

16 mottxroittuai ON ORDRID; AND PLANS

17 Sec. 3. (a) During the period beginning with the

18 day after the date of enactment of this Act and ending with

19 .July 1, 1973, or the date of enactment of legislation which

20 the Congress declares to be that contemplated by section

21 2 (a) (4), whichever is earlier, the implementation of any,

22 order of a court of the United States entered during such pe-

23 riod shall be stayed to the extent it requires, directly or in-

24 directly, a local educational agency-

25 (1) to transport a student who was not being trans-
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1 ported by such local educational agency immediately

2 prior to the entry of such order; or

3 (2) to transport a student to or from a school to

4 which or from which such student was not being trans -

3 ported by such local educational agency immediately

6 prior to the entry of such orders

7 (b) During the period described in subsection (a) of
8 this section, a local educational agency shall not be required

9 to implement a de,:cgregation plait submitted to a department

10 or agency of the United states during such period pursuant

11 to title VI of the Civil Bights Act of 1964 to the extent that

12 such plan provide,: for such local educational agency to carry

13 out any action described in clauses (1) or (2) of subsection

14 (a) of this section.

15 (c) Nothing in this Act shall prohibit an educational

16 agency from propo.ing, adopting. requiring. or implement-

17 ing any desegregation phut, otherwi.e lawful, that exceeds

18 the limitations specified in subsection (a) of this section, nor

19 shall any court of the united States or department or agency

21 of the Federal thivermnent be prohibited ffian approving im-
91

plementation of a plan that exceeds the limitations specified

92 in subsection (a) of this section if the plan is voluntarily

23 proposed by the appropriate educational agency.

80-44. 0 - 72 pt. 3 43
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1 SEC. 4. For purposes of this Act-

2 (a) The term "desegregation" means desegregation as

3 defined by section 401 (b) of the Civil Rights Act of 1964.

4 (b) The term "local educational agency" means a local

5 educational agency as defined by section 801 (f) of the Ele-

6 mentary and Secondary Education Act of 1965.

7 (e) A local educational agency shall be deemed to

8 transport a student if it pays any part of the cost of such

9 student's transportation, or otherwise provides such trans-

10 portation.
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92D CONGRESS
26 SESSION H. R. 14461

IN THE HOUSE OF REPRESENTATIVES
APait 18,1972

Mr. WAGGON NEU lilt roduced the following bill; m hieh was referred to the Com-
mittee on the Judiciary

A BILL
To exercise the authority of Congress to enforce the fourteenth

amendment to the Constitution by defining for the purposes
of the equal protection guarantee the term "unitary school
system", and to declare the policy of the United States re-
specting certain voluntary transfers by students among cer-
tailisehools of any school system.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That the Congress, pursuant to its authority under section 5
4 of the fourteenth article of amendment to the Constitution of

5 the United States, establishes the meaning of the term "uni-

6 tart' school system", for the purposes of equal protection

7 guaral. of the first section of such article, as follows: A

8 unitary school system is one within which no person is to be

I
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1 effec nly excluded from any school because of race, color,

2 or nfitio.ial origin, and this shall be so, whether or not such

3 school system was in the past segregated de jure or de facto.

4 SEC. 2. The Congress declares it to be the policy of the

5 United States to encourage school systems to adopt programs

6 permitting any student who attends a school in which persons

7 of his race, color, or national origin constitute a majority of

8 the students to transfer, if he desires to do so, to the nearest

9 appropriate school in which persons of his race, color, or na

10 tional origin constitute a minority of the students.



APPENDIX A

COLUMBIA UNIVERSITY IN THE CITY OF NEW YORK,
SCHOOL OF LAW,

New York, N.Y., April 17, 1972..
HOD. EMANUEL CELLER,
House of Representatives,
Washington, D.C.

DEAR CONGRESSMAN CELLER Members of the Columbia Law Faculty join in
signing the enclosed statement on busing. Similar statements are being circula-
ted at Harvard and several other leading law schools. You are free to make
whatever use you think appropriate of the statement. If you have any questions
please call Professor Benno Schmidt, Jr., 212-280-2627 or me, at 212-280-2024.

Sincerely yours,
CURTIS J. BERGER,

Professor of Law.
Enclosure.

STATEMENT ON BUSING

The undersigned members of the Faculty of Law of Columbia University are
strongly opposed to the two bills proposed by President Nixon for passage by
Congress on the subject of busing of school children. We believe that the two
bills, if enacted, would sacrifice the enforcement of constitutional rights, impair
the functions of the judiciary under a rule of law, and jeopardize improved
schooling for many, many children. More specifically, our reasons for opposition
are as follows

(1) The Supreme Court declared the segregated dual school system uncon-
stitutional in the Brown case 18 years ago. For much of that period, opponents
of the Brown decision have successfully avoided and delayed its enforcement.
Only recently has the enforcement process achieved any momentum. Enactment
of the two bills at this time will certainly be seenby blacks and whites alike
as a major break in the Nation's resolve to realize the constitutional rights of
black children under the Brown decision. Moreover, the very proposal of these
billsespecially given the psychological impact of the President's speechwill
seriously hamper and may well cripple efforts to achieve compliance with Brown
now under way.

(2) The two bills call for a very substantial change in the standards and
modes of enforcement of Brown by the courts. Their enactment by Congress
under Section 5 of the Fourteenth Amendment invokes a rarely exercised power
whose limits are not at all clear. Strong doubts of constitutionality exist, with
constitutional lawyers differing as the outcome of the bills become law and
their legality were tested in the courts.

Whatever may be the scope of the Congressional power, the proposed bills
clearly would misdirect it. The President is encouraging Congress to react in a
panic to busing, as though that were the key issue, when he should be exercising
his leadership to calm the public and to call on Congress to deal with busing
as one aspect of a comprehensive program for ending dual systems of segregated
schools. This failure of leadership is highlighted by two key facts. According to
Administration sources, while about 40% of the Nation's school children arebused to school, at most 1% or 2% of this total are bused for reasons of de-
segregation. Secondly, in calling for an expenditure of 2.5 billion dollars on
"inner-city schools," the Administration has not added one dollar to existing
programs or proposals it has previously made. The net effect of the present pro-
posals is to cut back sharply on existing remedies for segregation while offer-
ing little or nothing in their place.

(3) The two bills involve a needless and dangerous disruption of the power
relationships between the President and the Congress on the one side and
the Supreme Court and other federal courts on the other. As recently as one year

(1933)
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ago in the Swann case, in light of almost 20 years of experience with enforcing
Brown, the Supreme Court approved of court-ordered busing as one meal's of
disestablishing dual school systemsa means which in particular cases might
be necessary to bring about a unitary, desegregated school system. The Court did
not insist that busing was required in any mechanical way or that its disadvan-
tages should be ignored by federal judges.

The President has suggested that lower federal courts have gone beyond the
Supreme Courtand in his view, improperly so. One would then expect the
Administration to press appeals of these decisions to the Su New:: Court, and
perhaps to ask that Congress mandate stays of execution pending the appeals.
Instead, the Administration presents proposals which amount to a declaration
of no confidence in the courts and a repudiation of what they have done under
the Constitution and laws of the United States. If .ve take the President
at his word, this is premature and unnecessary. It risks the very undermining of
the Supreme Court's standing that the President has on other occasions said
should be avoided.

(4) One need not be an advocate of large-scale busing to see the harms and
dangers in the proposed scheme. Serious questions about various aspects of
busing have been raised by both blacks and whites. But the Administration :as
not asked Congress to regulate alleged excesses of busing in a selective, sensitive
way. Rather, the Administration seeks to eliminate all busing as a remedy for
desegregation by placing rigid mechanical limitations on it. The practical effect
is that busing could no longer be used even as a minor but necessary part of a
desegregation plan that emphasized, for example, new geographic districts, or
school pairings. It is in cases of this kind that the threats to the enforcement
of Brown and to the proper role of the courts are clearest.

We call on Congress to reject the two proposed bills on busing.
Curtis J. Berger, Harlan M. Blake, George Cooper, Harold S. Edgar,

E. Allan Farnsworth, Wolfgang G. Friedmann, William R. Fry,
'Nina M. Galston, Richard N. Gardner, Harvey J. Goldschmid,
Frank P. Grad, Louis Henkin, Harold L. Korn, Louis Lusky,
Michael C. Meltsner, Arthur W. Murphy, Harriet Rabb, Albert J.
Rosenthal, Leonard M. Ross, Benno C. Schmidt, Abraham D. So-
faer, Philip G. Schrag, Michael I. Sovern, Peter L. Strauss, H.
Richard Uviller, Walter Werner,, William F. Young, John M.
Kernochan.

EMORY UriivERernr,
SCHOOL OF LAW,

Atlanta, Ga., April 25, 1972.
Hon. EMANUEL CELLE%
Chairman, Howe Ju...ciary Committee,
House of Representatives, 'Washington, D.C.

DEAR MR. CELLER : The undersigned law teachers are strongly opposed to
the two bills proposed by President Nixon for passage by Congress on the sub-
ject of busing of school children. We believe that the two bills, if enacted,
would sacrifice the enforcement of constitutional rights, impair the functions
of the judiciary under a rule of law, and jeopardize improved schooling for
many, many children. 'Afore specifically,, our reasons for opposition are as
follows:

(1) The Supreme Court declared the segregated dual school system uncon-
stitutional in the Brown case 18 years ago. For much of that period, opponents
of the Brown decision have successfully avoided and delayed its enforcement.
Only recently has the enforcement process achieved any momentum. Enactment
of the two bills at this time will certainly be seenby blacks and whites
alikeas a major break in the Nation's resolve to realize the constitutional
rights of black children under the Brown decision. Moreover, the very proposal
of these binsespecially given the psychological impact of the President's
speechwill seriously hamper and may well cripple efforts now under way to
achieve compliance with Brown.

(2) The two bills call for a very substantial change in the standards and
modes of enforcement of Brown by the courts. Their enactment by Congress
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under Section 5 of the Fourteenth Amendment invokes a rarely exercised power
whose limits are not at all clear. Strong doubts of constitutionality exist, with
constitutional lawyers differing as to the outcome if the bills were to become
law and their legality tested in the courts.

Whatever may be the scope of the Congressional power, the proposed bills
clearly would misdirect it. The President is encouraging Congress to react in
a panic to busing. as though that were the key issue. when he should be exer-
cising his leadership to calm the public and to call on Congress to deal with
busing as one aspect of a comprehensive program for ending dual systems of
segregated schools. This failure of leadership is highlighted by two key facts.
According to Administration sources, while about 40 per cent of the Nation's
school children are bused to school, at most 1 per cent or 2 per cent of this
total are bused for reasons of desegregation. Secondly, in calling for an ex-
penditure of 2.5 billion dollars on "inner-city schools," the Administration has
not added one dollar to existing programs or proposals it has previously made.
The net effect of the present proposals is to cut back sharply on existing rem-
edies for segregation while offering little or nothing in their place.

(3) The two bills involve a needless and dangerous disruption of the proper
relationships between the President and the Congress on the one side and the
Supreme Court and other federal courts on the other. As recently as one year
ago in the Swann case, in light of almost 20 years of experience with enforcing
Brown, the Supreme Court approved of court-ordered busing as one means of
disestablishing dual school systems a means which in particular cases might
be necessary to bring about a unitary, desegregated school system. The Court
did not insist that busing was required in any mechanical way or that its dis-
adantages should be ignored by federal judges.

The President has suggested that lower federal courts have gone beyond
the Supreme Courtand in his view, improperly so. One would then expect
the Administration to press appeals of these decisions to the Supreme Court,
and perhaps to ask that Congress mandate stays of execution pending the ap-
peals. Instead, the Administration presents proposals which amount to a declara-
tion of no confidence in the courts and a repudiation of what they have done
under the Constitution and laws of the United States. If we take the President
at his word, this is premature and unnecessary. It risks the very undermining
of the Supreme Court's standing that the President has on other occasions
said should be avoided.

(4) One need not be an advocate of large-scale busing to see the harms and
dangers of the proposed scheme. Serious questions about various aspects of bus-
ing have been raised by both blacks and whites. But the Administration has not
asked Congress to regulate alleged excesses of busing in a selective, sensitive way.
Rather, the Administration seeks to eliminate all busing as a remedy for deseg-
regation by placing rigid, mechanical limitations on it. The practical effect is
that busing could no longer be used even as a minor but necessary part of a
desegregation plan that emphasized, for example, new geographic districts, or
school pairings. It is in cases of this kind that the threats to the enforcement of
Brown and to the proper role of the courts are clearest.

We call on Congress to reject the two proposed bills on busing.
Prof. C. Michael Abbott Prof. Nathaniel E. Oozansky, Prof. Melvin

Gutterman. Prof. Lucy S. Henritze. Dean Ben F. Johnson. Prof. 0.
Stanley Joslin, Prof. George Savage King, Prof. Michael J. Lynch,
Prof. Harold L. Marquis, Prof. Frank J. Vandal'.

THE GEORGE WASHINGTON UNIVERSITY,
THE NATIONAL LAW CENTER,

Washington, D.C., May 2, 1972..
Congressman EmAxueL CELLER,
Rayburn House Office Building.
Washington, D.C.

DEAR CONGRESSMAN CELLER: Enclosed Is a statement in opposition to President
Nixon's legislative proposals on public school busing which was prepared by mem-
bers of the faculty of the Harvard Law School.
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This is to advise you that this statement has been endorsed by the following
members of the faculty of the National Ls a- Center of the George Washington
University.

.

Richard C. Allen Irving Karon
John Banzhaf III Roger S. Kuhn
Jerome A. Barron Arthur S. Miller
Elyce Zenoff Ferster Ralph C. Nash. Jr.
Monroe II. Freedman Donald P. Rothschild
David C. Green Russell B. Stevenson, Jr.,
J. Reid Hambrick

Sincerely yours,
Room S. Kunz,

Professor of Law.

The undersigned law teachers are strongly opposed to the two bills proposed
by President Nixon for passage by Congress on the subject of busing of school
children. We believe that the two bills, if enacted, would sacrifice the enforce-
ment of constitutional rights. impair the functions of the judiciary under a rule
of law, and jeopardize improved schooling for many, many children. More spe-
cifically, our reasons for opposition are as follows

(1) The Supreme Court declared the segregated dual school system uncon-
stitutional in the Brown case 18 years ago. For much of that period. opponents
of the Brown decision have successfully avoided and delayed its enforcement.
Only recently has the enforcement process achieved any momentum. Enactment
of the two bills at this time will certainly be seenby blacks and whites alike
as a major break in the Nation's resolve to realize the constitutional rights of
black children under the Brown decision. Moreover. the very proposal of these
billsespecially given the psychological impact of the President's speechwill
seriously hamper and may well cripple efforts now under way to achieve com-
pliance with Brown.

(2) The two bills call for a very substantial change in the standards and
modes of enforcement of Brown by the courts. Their enactment by Congress
under Section 5 of the Fourteenth Amendment invokes a rarely exercised power
whose limits are not at all clear. Strong doubts of constitutionality exist, with
constitutional lawyers differing as to the outcome if the bills were to become
law and their legality tested in the courts.

Whatever may be the scope of the Congressional power, the proposed hills
clearly would misdirect it. The President is encouraging Congress to react in a
panic to busing, as though that were the key issue, when he should be exercising
his leadership to calm the public and to call on Congress to deal with busing
as one aspect of a comprehensive program for ending dual systems of segregated
schools. This failure of leadership is highlighted by two key facts. According to
Administration sources, while about 40 per cent of the Nation's school children
are bused to school. at most 1 per cent or 2 per cent of this total are bused for
reasons of desegregation. Secondly, in calling for an expenditure of 2.5 billion
dollars on "inner-city schools," the Administration has not added one dollar to
existing programs or proposals it has previously made. The net effect of the
present proposals is to cut back sharply on existing remedies for segregation
while offering little or nothing in their place.

(3) The two bills involve a needless and dangerous disruption of the proper
relationships between the President and the Congress on the one side and the
Supreme Court and other federal courts on the other. As recently as one year
ago in the Swann case. in light of almost 20 years of experience with enforcing
Brotcr. the Supreme Court approved of court-ordered busing as one means of
disestablishing dual school systemsa means which in particular eases might
be necessary to bring about a unitary. desegregat ."d school system. The Court did
not insist that busing was required in any mechanical way or that its dis-
advantages should be ignored by federal judges.

The President has suggested that lower federal courts have gone beyond the
Supreme Courtand in his view, improperly so. One would then expect the
Administration to press appeals of these decisions to the Supreme Court, and
perhaps to ask that Congress mandate stays of execution pending the appeals.
Instead, the Administration presents proposals which amount.to a declaration
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of no confidence in the courts and a repudiation of what they have done underthe Constitution and laws of the United States. If we take the President at hisword, this is premature and unnecessary. It risks the very undermining of theSupreme Court's standing that the President has on other occasions said shouldbe avoided.
(4) One need not be an advocate of large-scale busing to see the harms anddangers in the proposed scheme. Serious questions about various aspects ofbusing have been raised by both blacks and whites. But the Administration hasnot asked Congress to regulate alleged excesses of busing in a selective, sensitive

way. Rather, the Administration seeks to eliminate all busing as a remedy fordesegregation by placing rigid, mechanical limitations on it. The practical effectis that busing could no longer be used even as a minor but necessary part of adesegregation plan that emphasized, for example, new geographic districts, orschool pairings. It is in cases of this kind that the threats to the enforcement of
Brown and to the proper role of the courts are clearest.

STATEMENT SIGNED ET LAW SCHOOL FACULTY MEMBEE8.

The undersigned law teachers are strongly opposed to the two bills proposed
by President Nixon for passage by Congress on the subject of busing of school
children. We believe that the two bias, if enacted, would sacrifice the enforcementof constitutional rights, impair the functions of the judiciary under a rule oflaw, and jeopardize improved schooling for many, many children. More speci-
fically, our reasons for opposition are as follows :

(1) The Supreme Court declared the segregated dual school system unconsti-tutional in the Brown case 18 years ag3. For much of that period, opponents of
the Brown decision have successfully avoided and delayed its enforcement. Onlyrecently has the enforcement process achieved any momentum. Enactment ofthe two bills at this time will certainly be seenby blacks and whites alikeasa major break in the Nation's resolve to realize the constitutional rights of blackchildren under the Brown decision. Moreover, the very proposal of these bills
especially given the psychological impact of the President's speechwill seriouslyhamper and may well cripple efforts now under way to achieve compliance withBrown.

(2) The two bills call for a very substantial change in the standards and modes
of enforcement of Brown by the courts. Their enactment by Congress underSection of the Fourteenth Amendment invokes a rarely exercised powe: whoselimits are not at all clear. Strong doubts of constitutionality exist, with consti-
tutional lawyers differing as to the outcome if the bills were to become law andtheir legality tested in the courts.

Whatever may be the scope of the Congressional power, the proposed bills
clearly would misdirect it. The President is encouraging Congress to react in a
panic to busing, as though that were the key issue, when he should be exercising
his leadership to calm the public and to call on Congress to deal with busing as
one aspect of a comprehensive program for ending dual systems of segregated
schools. This failure of leadership is highlighted by two key facts. According to
Administration sources, while about 40 per cent of the Nation's school children
are bused to school, at most 1 per cent or 2 per cent of this total are bused for
reasons of desegregation. Secondly, in calling for an expenditure of 2.5 billion
dollars on "inner-city schools," the Administration has not added one dollar to
existing programs or proposals it has previously made. The net effect of thepresent proposals is to cut back sharply on existing remedies for segregation
while offering little or nothing in their place.

(3) The two bills involve a needless and dangerous disruption of the proper
relationships between the President and the Congress on the one side and the
Supreme Court and other Mend courts on the other. As recently as one yearago in the Swann case, in light cf almost 20 years of experience with enforcing
nroton, the Supreme Court approved of court-ordered busing as one means of dis-
establishing dual school systemsa means which in particular cases might benecessary to bring about unitary, desegregated school system. The Court did
not insist that busing was required in any mechanical way or that its disadvan-
tages schould no ignored by federal judges.

The President has suggested that lower federal courts have gone beyond theSupreme Court and in his view, improperly so. One would then expect the Ad-
ministration to press appeals of there decisions to the Supreme Court. and per-

X1,44,, 11 72 r: 1 42
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haps to ask that Congress mandate stays of execution pending the appeals. In-
stead, the Administration presents proposals which amount to a declaration of
no confidence in the courts and a repudiation of what they have done under the
Constitution and laws of the United States. If we take the President at his word,
this is premature and unnecessary. It risks the very undermining of the Supreme
Court's standing that the President has on other occasions said should be
avoided.

(4) One need not be an advocate of large-scale busing to see the harms and
dangers in the proposed scheme. Serious questions about various aspects of bus-
ing have been raised by both blacio, and whites. But the Administration has not
asked Congress to regulate allege0 excesses of busing in a selective, sensitive way.
Rather, the Administration seeks to eliminate all busing as a remedy for de-
segregation by placing rigid, mechanical limitations on it. The practical effect is
that busing could no longer be used even as a minor but necessary part of a de-
segregation plan that emphasized, for example, new geographic districts, or
school pairings. It is in cases of this kind that the threats to the enforcement of
Brown and to the proper role of the courts are clearest.

We call on Congress to reject the two proposed bills on busing.
Signed by the following members of Harvard Law School :
Paul M. Bator, Derrick A. Bell, Jr., Gary Bellow. Derek C. Bok, Stephen G.

Breyer, Victor Brudney, Clark Byse, A. James Casner, Abram Chayes, Archibald
Cox, John P. Dawson, Richard H. Field, Paul A. Freund, Charles M. Haar.
Philip B. Heymann, Benjamin Kaplan, Andrew L. Kaufman, and Lance Liebman.

Louis Loss, John H. Mansfield, Michael J. McIntyre, Karen S. Metzger, Frank
I. Michelman, Arthur R. Miller, Albert M. Sacks, Frank E. A. Sander, David L.
Shapiro, Richard B. Stewart, Arthur E. Sutherland, Donald T. Trautman.
Laurence H. Tribe, Donald F. Turner. James Vorenberg, Lloyd L. Weinreb, and
Ralph U. Whitten.

We call on Congress to reject the two proposed bills on busing.
Signed by the following members of the University of Pennsylvania Law

School :
Martin J. Aronstein, Paul Bender, Paul W. Futon, Martha A. Field, David

Filvamff, Jefferson B. Fordham, Daniel I. Halperin, Howard Lesnick. Clarence
Morris, William Nelson. Covey Oliver. Richard Sloane, Edward Sparer, Ralph S.
Spritzer, and Bernard Wolfman.

We call on Congress to reject the two proposed bills on busing.
Signed by the following members of Columbia Law School :
Curtis J. Berger, Harlan M. Blake, George Cooper. Harold S. Edgar, E. Allan

Farnsworth, Wolfgang G. Friedmann, William R. Fry, Nina M. Galston. Richard
N. Gardner, Harvey J. Goldschmid, Frank P. Crad, Louis Henkin, Harold L.
Korr, and Louis Lusky.

Michael C. Meltsner, Arthur W. Murphy, Harriet Rabb, Albert J. Rosenthal.
Leonard M. Ross, Benno C. Schmidt, Abraham D. Sofaer, Philip G. Schrag,
Michael L. Sovern, Peter L. Strauss, H. Richard Uviller, Walter Werner, William
F. Young, and John M. Kemochan.

Hon. Em Amax. Cau.u,
U.S. House of Representatives,
Committee m the Judiciary,
Washington, D.O.

DEAR Ms. CHAIRMAN : This is in reply to your letter of March 21 requesting my
comment on two legislative proposals submitted by the President to the Congress
that relate to pupil assignment and transportation. Rather than reply only for
myself, I submit herewith a copy of a letter that I have sent to Senator Mondale
embodying my views and the views of 27 other faculty members at the New York
University School of Law. I hope this statement is helpful to you in your review
of this important legislation.

Sincerely,

Nzw You Ilmnurry,
SCHOOL OF LAW, FACULTY or LAW,

New York, N.Y., April 28, 1972.

NORMAN DORIAN,
Professor of Law.
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U.S. Senate,
Washington, D.C.
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Naw Tow Usrveaserr,
Scum or Law-, Facing: or Law,

New York, N.Y., April 27, 1972.

Dais Smaroa MONDAIN: The undersigned law teachers are strongly opposed tothe two bills proposed by President Nixon for passage by Congress on the subjectof busing of school children. We believe that the two bills, if enacted, would sacri-fice the enforcement of constitutional rights, impair the functions of the judiciaryunder a rule of law, and jeopardize improved schooling for many, many children.More specifically, our reasons for opposition are as follows:
(1) The Supreme Court declared the dual school system unconstitutionalin theBrown case 18 years ago. For much of that period, opponents of the Brown deci-sion have successfully avoided and delayed its enforcement. Only recently has theenforcement process achieved any momentum. Enactment of the two bills at thistime will certainly be seenby blacks and whites alikeas a major break in theNation's resolve to realize the constitutional rights of black children under theBrown decision. Moreover, the very proposal of these billsespecially given thepsychological impact of the President's speechwill seriously hamper and maywell cripple efforts now under way to achieve compliance with Brown.(2) The two bills call for a very substantial change in the standards and modesof enforcement of Brown by the courts. Their enactment by Congress under Sec-tion 5 of the Fourteenth Amendment invokes a rarely exercised power whoselimits are not at all clear. Strong doubts of constitutionality exist, with constitu-tional lawyers differing as to the outcome if the bills were to become law ind theirlegality tested in the courts.

Whatever may be the scope of the Congressional power, the proposed billsclearly would misdirect it. The President is encouraging Congress to react in apanic to busing, as though that were the key issue, when he should be exercisinghis leadership to calm the public and to call on Congress to deal with busing asone aspect of a comprehensive program for ending dual systems of segregatedschools. This failure of leadership is highlighted by two key facts. According toAdministration sources, while about 90 per cent of the Nation's school childrenare bused to school, at most 1 per cent or 2 per cent of this total are bused forreasons of desegregation. Secondly, in calling for an expenditure of 2.5 billiondollars on "inner-city schools," the Administration has not added one dollar toexisting programs or proposals it has previously made. The net effect of the pres-ent proposals is to cut back sharply on existing remedies for segregation whileoffering little or nothing in their place.
(3) The two hills involve a needless and dangerous disruption of the properrelationships between the President and the Congress on the one side and theSupreme Court and other federal courts on the other. As recently as one year agoin the Swann case, in light of almost 20 years of experience with enforcingBrown, the Supreme Court approved of court-ordered busing as one means ofdisestablishing dual school systemsa means which in particular cases mightbe necessary to bring about a unitary, desegregated school system. The Courtlid not insist that busing was required in any mechanical way or that its disad-vantages should be ignored by federal judges.
The President has suggested that lower federal courts have gone beyond theSupreme Courtand in his view, improperly so. One would then expect the Ad-ministration to press appeals of these decisions to the Supreme Court, and per-haps to ask that Congress mandate stays of execution pending the appeals. In-stead, the Administration presents proposals which amount to a declaration ofno confidence in the courts and a repudiation of what they have done under theConstitution and laws of the United States. If we take the President at his word,this is premature and unnecessary. It risks the very undermining of the SupremeCourt's standing that the President has on other occasions said should beavoided.
(4) One need not he an advocate of large-scale busing to see the harms anddangers in the proposed scheme. Serious questions about various aspects ofbusing have been raised by both blacks and whites. But the Administration has

not asked Congress to regulate alleged excesses of busing in a selective, sensi-tive way. Rather, the Administraiton seeks to eliminate all busing as a remedy
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for desegregation by placing rigid, mechanical limitations on it. The practical
effect Is that busing could no longer he used even as a minor but necessary part
of a desegregation plan that emphasized, for example, new geographic districts,
or school pairings. R is in cases of this kind that the threats to the enforcement
of Brown and to the proper role of the courts are clearest.

We call on Congress to reject the two proposed bills on busing.
Edward J. Bander
Ralph F. Bischoff
Thomas G. S. Christensen
James S. Ensike
Walter G. Farr, Jr.
Stanley N. Futterman
Albert H. Garretson
Gidon A. G. Gottlieb
Joseph W. Hawley
Lawrence P. King
Fannie J. Klein
Charles L. Knapp
Homer Kripke
Thomas M. Franck

Sincerely,

Leroy Clark
Daniel Collins
Norman Dorsen
Steven H. Leleiko
Charles S. Lyon
Robert B. McKay
Gerhard 0. W. Mueller
Oliver Rosengart
Lawrence J. Schultz
Harry I. Snbin
John Y. Taggart
George E. Zeitlin
Peter L. Zimroth
Victor Zonana

NORMAN DOWER',
Professor of Law.



APPENDIx B

Ni w YORK UNIVERSITY,
SCHOOL OF LAW, FACULTY, OF LAW,

New York, N.Y., Fei,..uary 29, 1972.
Hon. EmAstau. Cox's,
Chairman, House Committee on the Judiciary,
U.S. House of Representatives,
Washington, D.C.

MAI: MR. CHAIRMAN : This letter is in reply to yours of January 6, 1972,
requesting my comments on 11.4. Res. 620. Please forgive the long delay in my re-
sponse, which, I am embarrassed to confess, was partly due to my naive assump-
tion that there was no real likelihood that the House or the country would be
forced to confront, in a serious way, a proposed constitutional amendment as
draconian as H.J. Res. 620. The events of the past few weeks have rather chilled
my optimism, so I now belatedly respond to your kind invitation.

In my judgment, adoption of the proposed resolution would be a mistake. of
large, unforeseeable and perhaps historic proportions. It would not only seriously
hamper (if not halt) efforts to desegregate the public schools, but it would be a
virtual repudiation of Brown v. Board of Education and the hopes that that case
embodies and symbolizes for a society that eventually is not divided by coloror caste.

Before elaborating, I should note that its passage now, while the public is in
a particular and very likely extreme mood, would be altogether inconsistentwith the desirable caution with which we as a nation have historically amended
the Constitution. It should not be forgotten that the Constitution is not a code
of education. An amendment passed in response to short-run movements of publicopinion would be an unfortunate precedent which could be followed on other
occasions when public feeling runs high on a particular issueat great cost
to the Constitution's value as an instrument embodying the permanent, or at
least the long-range values of the society.

Returning to the fundamental objection, it is imports nt to stress that while
recent publicity has focused on anti-busing proposals, H.J. Res. 620 represents
much more than qn attack on busing. The proposal is an anti-segregation meas-
ure which undoubtedly would have the effect of foreclosing remedial devices
which have proven successful in correcting the injustices of de lure segregation.
Measures such as pairing of school districts, alteration of attendance zones. and
minority to majority transfers, are effective desegregation techniques whichhave been used by school authorities and the courts since Brown v. Board of
Education. They all depend upon identification of a student's race and the useof that identification in student's assignments. This formulation of school policy
may be and usually is quite apart from busing and, in some cases, may actuallyreduce the need for busing. As the Supreme Court recently stated in North Caro-
lina State Bd. of Ed. v. Swans, 402 U.S. 43, 46 (1971) :"Just as the race of students must be considered in determining whether a
constitutional violation has occurred, so also must race be considered in for-
mulating a remedy. To forbid, at this stage, all assignments made on the basisof rase would deprive school authorities of the one tool absolutely essential to
fulfillment of their constitutional obligation to eliminate existing dual schoolsystems."

The necessity of taking account of race in order to design effective remedies
has also been recognized in cases involving racial discrimination in housing.
employment and the assignment of teachers. See. e.g.. United States v. Jinni-
gomery County 134. of Ed.. 395 U.S. 225 (1969) : Contractors Assn of Eastern
Pennsylvania v. Schultz. 442 F. 2d 159 (3d Cir.) : eert. den. 40 V.S.L.W. 31113
(1071) : Norwalk CORE v. Norwalk Redevelopment Agency. 305 F. 2d 920 (2d
Cir. 1963). In this connection. I should add that the apparent racial neutrality of
H.J. Res. 620 is deceptive. It is by now axiomatic that an official policy which
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appears to be neutral on its face may perpetuate the effects of prior racial dis-
crimination. This principle has long been recognized in employment and voting
discrimination cases. See Griggs v. Duke Power Co.. 401 U.S. 424 11971) : Gaston
County v., 1 *ni ted States. 395 U.S. 255 119.69). It was recently reaffirmed in Nwann
in the context of school segregation :

"'Racially neutral' assignment plans proposed by school authorities to a dis-
trict court may be inadequate; such plans may fail to counteract the continuing
effects of past school segregation . . . In short, an assignment plan is not ac-
ceptable simply because it appears to be neutral:

In other words, the apparently neutral language of H.J. Res. 620. like the
"racially neutral" assignment plans invalidated in the Swann case, would operate
in practice as an instrument to continue freezing racial segregation in the 'while
schools, or where steps have been taken to alter this pattern, to enable local
boards, relying on racially segregated housing patterns and the "neighborhood
schools" concept, to reverse these efforts.

This, in the last analysis, would be the ultimate effect and undoubtedly is the
principal objective of the proponents of Res. 620to undercut Brown v.
Board of Education and everything it stands for. That is, to move the country
away from racial equality and to a hardening of racial lines. It is difficult to lm.
sure whether the actual effects of this movement would be worse than the
symbolic ones to all people everywhere.

Sincerely,
NORMAN DORSE:C.

Professor of Law.

THE UNIVERSITY OF CHICAGO.
THE LAW SCHOOL.

Chicago, Ill., Mare:r 7, 1972.
Hon. EmAxust. Cum,
C.S. House of Representatives.
Committee on the Judiciary. Washington. D.C.

DEAR CONGRESSMAN CELLER:. This is in response to your inquiry about one of
the so-called anti-busing amendments. H.T. Res. C20, which provides that "no
public school student shall, because of his race, creed, or color, be i.ssigned to
or required to attend a particular school."

At initial glance, this proposed amendment to the Constitution looks unob
jeetionable. It seems merely to make the prohibition against racial discrimination
applicable to public school assignsamts. But such a viewwhich would probably
render the proposed amendment as superfluous as it might be objectionableis
too superficial. It ignores the major thrust of the proposed amendment, which is
to limit the capacity of local school boards to integrate their schools, either on
their own or at the direction of a court.

H.J. Res. 620 should be evaluated only after two conditions are posited. The
first is that segregated patterns of student attendancewhites in one set of
sclwols, blacks in anothermay result even if students are assigned to schools on
the basis of a criterion other than race, such as geographic proximity. The
second is that often the most direct and effective technique for achieving inte-
gration is to assign students to schools on the basis of race.

Both of these conditions are satisfied in the typical urban community of today,
where there is some population density and racial residential segregation. In
that instance, a prohibition against assignment on the basis of racesuch as
that contained in HA Res. 620will not avoid school segregation : for even
if the students are assigned to the school nearest their home (the "neighborhood
school "), racial segregation will result. Indeed. such a prohibition would tend
to perpetuate the segregation, for it would make it unlawful for the local
school board to assign some white students (because of their race) to the
formerly all-black schools and some black students (because of their race) to
the formerly all-white schools.

True, even in the situation hypothesized, one could imagine alternative ways
of achieving integration that do not entail assigning students to the various
schools on the basis of their race. For example, the board could abandon all the
existing school plants and construct a single school (an "educational park")
large enough to accommodate all of the students in the community. Then inte-
gration would be achieved presumably without violating the prohibition of



1943

H.J. Res. 620. But, by confining the community to such an expensive and elabo-
rate remedy and foreclosing the obvious and immediate oneassignments based
MI race, H.J. Res. 620 makes the achievement of the integration 'pal more costly,
more difficult, and more unlikely.

I recognize that in many situations it is thought unfair to judge an individual
on the basis of his race, and that it might be argued that H.J. Res. 620 is
designed, not to impede integration, but rather to prohibit such unfair or wrong-
ful conduct. The suggestion is that H.J. Res. 620 would be analogous to a fair
employment law or the Fifteenth Amendment. But I find such a view of H.J.
Res. 620 unpersuasive. It overlooks the fact that the proposed amendment deals
only with the assignment of students among various schools, presumably of
equal quality. The allocation of a scarce good, such as jobs, or votes, or admis-
sion to a school college, is not at stake. H.J. Res. 620 regulates officials simply
trying to decide to which particular school a child should be assigned. More-
over, in attempting to make such a decision, it cannot be said that the child's
race is irrelevant when integration is the objective. The wrongness inherent in
using race In part stems from the view that race is an irrelevancethat, for
example. it tells one nothing about an individual's productivity or his qualifica-
tions to vote. But' race is not an irrelevant characteristic when the official is
seeking to obtain integration. Indeed, no characteristic is more relevant.

H.J. Res. 620 must thus be viewed as a means of limiting the capacity of local
school boards to integrate their schools, and should be so judged. But in making
that judgment it is important to recognize that there are three quite distinct bases
for a commitment to integrationa commitment that would lead you to oppose
H.J. Res. 620. One is a belief that the arguments in favor of integration are of
sufficient persuasiveness to allow the various local school boards to choose for
themselves whether they wish to integrate their schools. The local board should
be free to decide that integration is good educational policy. H.J. Res. 620 would
cut off this local option, at least where the locality chose to accomplish that goal
in the most direct way -- through racial assignments.

A second basis for the commitment to integration Is the viewnow being ad-
vanced and tested in the t ourtsthat segregation itself impairs the educational
opportunities of minorities, and that the obligation to integration derives from
the Equal Protection Clause. The theory is that segregation stigmatizes the blacks,
deprives them of educationally significant contacts with the socially and economi-
cally dominant groups, and reduces the share of resources allocated to the black
schools simply because they are attended only by members of the minoritygroup.
H.J. Res. 620--in an indirect fashionrejects that theory ; for it makes the obvi-
ous remedyintegration through racial assignmentsunlawful.

Finally, the commitment to integration could be based on the belief that the
Supreme Court was correct in declaring, in Swann v. Charlotte-Mecklenburg
Board of Education, that the local school holm., are obliged to integrate their
schools --even if it be through racial assignmentsas a means of liquidating or
eradicating the traditional dual school system and its vestiges. As the Supreme
Court put it in a companion case, North. Carolina State Board of Education v.
Swann, in which a state anti-busing law, quite similar to H.J. Res. 620, was struck
down:

"... But more important the statute exploits an apparently neutral form to con-
trol school assignment plans by directing that they be "color blind": that require-
ment, against the background of segregation, would render illusory the promise of
Brown v. Board of Education, 347 U.S. 483 (1954), Just as the race of students
must be considered in determining whether a constitutional violation has oc-
curred, so also must race be considered in formulating a remedy. To forbid, at this
stage, all assignments made on the basis of race would deprive school authorities
of the one tool absolutely essential to fulfillment of their constitutional obligation
to eliminate existing dual school systems."

There is some question as to whether H.J, Res. 620 will be read by the courts in
such a manner as to be applicable when the racial assignments are made to satisfy
an obligation under the Equal Protection Clause of the Fourteenth Amendment.
But If it were, then the practical impact of H.J, Res, 620 would be most cynical
it would deny a remedy for an acknowledged constitutional wrong. And in that
sense, it comes close to being the first constitutional amendment that is unconsti-
tutional

Respectfully yours,
OWEN M. Piss,

Professor of Law.
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CASE WESTERN RESERVE UNIVERSITY,
Cleveland, Ohio, April 14, 1972.Hon. EMANUEL CELLER,

Congressman, House of Representatives, Chairman, House Judiciory Committee,Washington, D.C.
DEAR CONGRESSMAN CELLER: Thank you very much for your letter of March 29,1972, with which you enclosed a copy of H.R. 13916 (the proposed "Student Trans-

portation Moratorium Act of 1972 ", before your Committee) ; you also enclosedcopies of H.R. 13915 and H.R. 13983 (different versions of the "Equal Educa-
tional Opportunities Act of 1972", both before the House Committee on Educationand Labor).

I have undertaken to study the bills carefully, concentrating on H.R. 13916,and have reached the conclusion that there is a serious constitutional objection toH.R. 13916. I should like It to be understood that my constitutional objection isaddressed to only one basic provision of H.R. 13916 (Sec. 3), and then only to aparticular application of the bill. There are. of course, some broader constitutional
questions involved In H.R. 13916, principally whether the proposed "Equal Educa-
tional Oppotrunity Act of 1972" and, with it, the "Student Transportation Mora-torium Act of 1972" are constitutionally valid In the light of the Supreme Court'sdecision in Swann Charlotte-ifeeklenberg Board of Education, 402 U.S. 1, 29-31 (1971), which In interpreting the Fourteenth Amendment and Brown v. Poardof Education, 347 U.S. 483 (1964), sanctioned the use by the courts of more ex-tensive busing as a device for accomplishing desegregation. I assume arguctido,without subscribing to it, the principle that the substantive provisions of the"Equal Educational Opportunities Act of 1972" (Title II of H.R. 13915. andTitle I of H.R. 13983) are a constitutionally valid "enforcement" by CongressPursuant to Section V of the Fourteenth Amendment to the Constitution. Never-theless, it is my opinion that Section 3 of H.R. 18916 violates the Constitution,not for any reasons of constitutional equal protection, but for being contrary tothe broad constitutional principle of separation of powers and the -principle of
the independence of the judiciary. In particular, I should like to direct my atten-tion to a situation where a lower court has ordered more extensive busing as adevice of desegregation and where in certain circumstances under section 3(a )of H.R. 13916 the Implementation of such court orders would be stayed perhapsuntil July 1, 1973. In other words, you have a situation here where Congressattempts to nullify, or at least postpone, a court decision because it desires inthe future to establish a standard different from that which was established bythe court ; by the proposed bill Congress attempts to change the equitable effectof the previous court decree. (It should be noted that in the case at hand thestandard laid down by the court in the exercise of its equitable powers Involvesa constitutional question.)

Such an attempt by Congress, in my opinion, violates the principle of the in-
dependence of the judiciary, and the Supreme Court opinion of United States v.Klein, 80 U.S. (13 Wall) 128 (1871) supports that view. The Klein opinion, oflong standing, has never been questioned and, in fact, was in 1962 referred to infull detail by Mr. Justice Har7hn in the celebrated Glidden Company v. Zdanokopinion (370 U.S. 530, at 568 .1962) ) as demonstrating an "unconstitutional
attempt to invade the judicial province by prescribing a rule of decision in a pend-
ing case." I shall attempt to describe the Klein situation in fuller detail in orderto show its importance in the present case but before doing so I should like tomake it clear that certain broadtv issues are not involved in my attack : I am nothere contending that Congress may not have taken away the jurisdiction of thecounts to handle desegregation matt:rs. H.R. 13916 does not attempt to deprivethe courts of jurisdiction In desegregation matters; thus, H.R. 18916 does not
abolish court Jurisdiction in matters under Title IV of the Civil Rights Act of1964 (78 Stat. 241, 246 (1964)). I am not here concerned with the questionwhether such a pro ',don would have been desirable or. in some situations, may
have been unconstitutional. ell qequently, we are not here concerned with the
many different types of case which have sanctioned Congressional annulment ofthe courts' jurisdiction to hear a case. Thus the following cases, for Instance, are
of no relevance here: District of Columbia v. &Um, 183 U.S. 62 (1901) (repeal
sanctioned of a jurisdictional act though prior thereto plaintiff had recoveredjudgment in the lower court) ; Burner v., United States, 343 U.S. 112 (1952)
(change of statutory language held to have ended jurisdiction of a pending suit) ;
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Lauf v. E. G. Shinner d Co., 303 U.S. 323, 330 (1938) (generally sustaining thepower of Congress to limit the jurisdiction of the inferior courts of the power ofCongress to limit the jurisdiction of the inferior courts of the United States)
or the celebrated E.r parte McCardle case (74 U.S. (7 Wall.) 506 (1869) )(the famous habeas corpus decision. which in a later opinion (Bruner v. UnitedStates, supra) the Supreme Court summarized as holding that "when a law con-ferring jurisdiction is repealed without any reservation as to pending cases, all
cases fall with the law"). None of these cases are of relevance here because H.R.13916 does not attempt to annul jurisdiction ; it seeks to prescribe for the judici-ary a rule of decision in pending cases. Nor is there any need here for consider-
ing the general provisions on the effect of repealer statutues (1 U.S.C. ¢ 109)since H.R. 13916 in no way attempts to repeal any statute. It merely seeks to
nullify existing interpretations of statutory, and in fact constitutional, provisions.

The facts in United States v. Klein were as follows: The Captured and Aban-
doned Property Act had authorized suit in the Court of Claims for the return
of .etzed Confederate property on proof that plaintiff had given no aid or com-fort to the rebellion. In United States v. Padelford, 76 U.S. (9 Wall.) 531 (1869)
the Supreme Court had ruled that the statute was satisfied when the claimanthad received a pardon tinder a Presidential general amnesty. Immediately there-after Congress, while the appeal in the Klein case was pending, enacted a rider
to an appropriation bill, forbidding proof of loyalty by pvdon. In United Statesv. Klein. 80 U.S. (13 Wall.) 128 (1871), the Supreme Court held this statute
unconstitutional. Recognizing that Congress had "complete control over the
organization and existence" of the Court of Claims, the Supreme Court statedthe act amounted to a "nile of decision, in causes pending, precribed by Con-gress. . . . What is this [the act] but to prescribe a rule for the decision of a
cause in a particular way? In the case before us, the Court of Claims has
rendered judgment for the claimant and an appeal has been taken to this court.We are directed to dismiss the apnea', .t we find that the judgment must be
affirmed, because of a pardon granted to intestate of the claimants. . . Canwe do so without allowing that the legislature may prescribe rules of decision to
the Judicial Department of the government in cases pending before it? We thinknot : . . . We must think that Congress has inadvertently passed the limit which
separates the legislative from the judicial power. It is of vital importance that
these powers be kept distinct." (at 145, 146, 147)

In my opinion, this clear holding in the Klein strongly suggests that, similarly,
the "student Transportation Moratorium Act of 1972" is unconstitutional. Inboth situations there was a prior Supreme Court ruling (United States v. Padcl-
ford and Swann v. Charlotte-Mecklenburg Board of Education, respectively) ; 1:
both situations the Supreme Court decision had interpreted a prescribed scheme
(in the Klein case prescribed by statute ; here even more directly prescribed by
the Constitution) ; and in both situations an attempt is made to change the ruleof decision in pending cases. Certainly there are some differences between two
situations (the Klein case being a suit against the federal government, etc.) but
I believe that these dissimilarities are minor. The basic matter is that, like in
Klein, H.R. 13916 is a violation of the fundamental doctrine of separation of
powers.

As indicated, these comments are basically limited to H.R. 13916, but it should
be noted that the broad constitutional principle, enunciated in the Klein opinion,
of an attempted interference with the judiciary would seem to apply specifically
also to a certain provision of the "Equal Educational Opportunities Act of 1972"
(section 406 of H.R. 13915 and sec. 306 of H.R. 13983). Under the proposed rule
there would be a mandatory reopening of previous court orders decreeing desegre-
gation under the Civil Rights Act. Aside from the larger constitutional questions
involved, such a solution, in my opinion, would also raise the Klein questions as
a possible interference with the judiciary. The Supreme Court's opinion in Pope
v. United States, 323 U.S. 1, 8-9 (1944), when mentioning the Klein holding,
suggested that that case tinder certain conditions also prohibits a Congressional
act front setting aside a judgment in a case already decided. Such an unconsti-
tutional attempt, it might be urged, would be made in the above-mentioned sec-
tions of the "Equal Educational Opportunities of 1972."

In summary. I should like to emphasize that my comments are not addressed
to the broad constitutional arguments against H.R. 13910, which are based on the
Fourteenth Amendment and which mould attempt to show that H.R. 13916 in
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certain situations would deprive individuals of constitutional rights. Quite aside
from these broad arguments, my comments are intended to show that, even if
the Fourteenth Amendment arguments were invalid, H.R. 13916 would suffer
from its violation of the constitutional principle of separation of powers. Finally,
I have sought to demonstrate another fact : even assuming that there is broad,
unlimited power in Congress to abolish the jurisdiction of the courtsand there
may be legitimate reasons for doubting the broad scope of such powerthe Klein
principle shows that Congress does not, as a "minor" power, possess the authority,
without changing a statute, to prescribe a rule of decision for the courts in
pending litigation. Such an attempt is being considered by the Supreme Court as
unconstitutional interference with the judiciary, in violation of the principle of
separation of powers. In other words. Congressional power to abolish jurisdiction
does not, as a "minor" matter, include authority to violate the principle of
separation of powers.

These comments were included in a letter addressed to you, Mr. Chairman,
which thanked you for sending me the pertinent bills. Of course, I hereby give
you full authority to utilize the comments in any way you desire and to include
them as part of the record of hearings on H.R. 13916.

Very respectfully yours,
Storm B. JACOBY,

Professor of Law.

LAW SCHOOL OF HARVARD UNIVERSITY,
Cambridge, Mass., March 6, 1972.

HOD. EMANUEL CELLER,
Chairman, Committee on the Judiciary, U.S. House of Representatives, Wash-

ington, D.C.
DEAR .31R: This letter is being written in response to your request for my views

about House Joint Resolution 620, proposing an amendment to the Constitution
of the United States relative to neighborhood schools.

I am opposed to passage of House Joint Resolution 620. I see it as essentially
an effort to slice off one piece of an enormously complicated and difficult prob-
lem and to resolve it in a fashion that ignores the remainder.

My general premise is that the genius of the Constitution and 'specially the
Bill of Rights, including the Fourteenth Amendment, is that it speaks to ideal
principles in large terms capable of continuous evolution. Whi _ I recognize the
necessity of occasional constitutional amendment to deal with specific problems,
I start with a presumption against amendments that fill the document with
statutory-type specifics.

My thinking on the School issue begins with agreement with the conclusion
of the Supreme Court in Brown v, Board of Education. That decision, however,
represents the beginning, lot the end, of thought about the relationship of the
Constitution to schools--surely one of the most complicated issues that govern-
ment, legislative, executive, and judicial, has had to face this century. The
problem is especially intrr ..tible because ever since Brown, it has been perceived
as involving elements boua of racial equality and educational quality.

The Supreme Court and the Congress, however, have together made a start
over the past 18 years towards attacking both the educational quality and racial
inequality problems. I need not describe to you the various programs that have
been aided with federal funds despite the inability of educators to reach any
consensus about the most effective use of such money. The Congress has not
waited for any such consensus but perceiving the crucial importance of saving the
educational structure, it has made its own Judgments. Its action has demonstrated
a responsible and progressive concern for children's education.

Likewise the history of the Supreme Court's attempt to seek fair and effective
remedies to well established and deeply rooted compulsory segregation has been
a history of responsible and thoughtful action. In fact, the most serious criticism
of the Supreme Court has been that its careful, deliberate efforts to avoid dis-
ruption have encouraged those who wished to retain segregation in some form
and delayed justice to the intended beneficiaries of Brown. Only recently has
the Supreme Court in Green v. County School Board and Swann v. Charlotte-
Mecklenburg Board of Education moved to require and endorse desegregation
plans requiring more than token desegregation.
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Thus far the Supreme Court has spoken only to the issue of segregation that
has been given the sanction of law, so-called de jure segregation, both South and
North. It has not yet decided any case involving racially imbalanced schools
whose composition as such did not derive from the mandate of state law. Nor
leas it yet decided any case involving de jure segregation of a minor sort, such
as the case of a school board in an ntegrated district moving a boundary line to
preserve the predominant racial character of a particular school without, how-
ever, any general segregation plan. The Denver school case, now in the Supreme
Court, does involve these issues and may well give us an idea of the Supreme
Court's thinking.

To date, however, the Court has, wisely I think, refrained from writing text-
books of constitutional law in this difficult area of constitutional analysis. It
has proceeded case by case, always after having given local school districts and
lower courts a great deal of time to deal with the problem at the local level. The
Court has taken cases only after the passage of time has elicited a variety of
views about the alternative resolutions. Even then, it has avoided a doctrinnaire
attitude and grandiose pronouncements. It has left considerable discretion to
lower courts and has given a rather broad hint that once dismantling of de jure
segregation is achieved, it perceives the possibility of an end to continuous
judicial supervision of local school boards. Much will of course depend, as it
always has, on conditions beyond the Supreme Court's control, namely the ability
of the American public, aided by their government, to bring to a close that chap-
ter of our history labelled segregation.

House Joint Resolution 620, however, can only contribute to keeping that
chapter open. Perhaps if it had been passed with the Thirteenth, Fourteenth,
and Fifteenth Amendments, or perhaps even after 50 years of the so-called "sep-
arate but equal" doctrine of Plessy v. Ferguson, it would have operated, and
been viewed, as a step forward in the field of race relations. That would cer-
tainly not be the case today. In those areas where segregation was mandated by
law prior to 1954, this proposed constitutional amendment would undo the
arduous work of 18 years in dismantling de jure segregation by authorizing a
return to tokenism and, in some areas, a return to completely segregated schools
as a matter of constitutional right. In view of the history of segregation in this
country, that result would be a betrayal of the principles of Brown v. Board.

One of the principal problems with which the amendment seems designed to
deal is the fear of many parents, some white, some black, although doubtless
many more of the former, whose children are in nearby "good" schools that they
will be sent to far away "bad" or "dangerous" schools. The problem is particu-
larly severe in states that had not been thought of as operating "de jure" sys-
tems by the populace generally but are now coming under attack for clandestine
operation of de jure systems or for knowing maintenance of de facto racially
imbalanced schools. Obviously, these fears are reasonable, but there is consid-
erably more to the problem than merely obviating them.

First, we have not even yet heard from the Supreme Court with respect to
bussing in such situations, and the Court in Swann did recognize that there might
be health and educational limitations on court-ordered bussing. More import-
antly, however, there are rights of other parents and children to be considered,
those children in the "bad" school. We do not yet know enough about what makes
a "good" or a tad" school to make confident pronouncements. We do know,
however, that many children from racial and ethnic minorities are found in
"bad" schools and that their parents believe that sufficient educational resources
will be achieved only if white children are in the same schools as their chil-
dren. Although phrased in neutral terms (while yet recognizing that it is an
amendment "relative to neighborhood schools"), H.J. Res. 620 would resolve this
conflict of fears and desires by giving constitutional protection to those that have
good schools at the expense of those that have not.

I think such an amendment would be a terrible mistake at this stage in our
history of race relations. At a time when the country as a whole, when recial
and ethnic groups, whether majority or minority, are uncertain about the values
of complete or partial or no mixing with one another, it seems particularly short-
sighted to take one aspect of the problem. the schools, and impose a constitutional
solution. With the enormous race and educational problems we face my judg-
ment is that the principal governmental efforts ought to be heavy investment
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in positive programs that attack educational deficiencies and racial animosities.
Our long-term future as a united country lies more in making "haves" out of
"have nots" than in constitutionalizing the privileges of "haves."

Very truly yours,
ANDREW L. KAUFMAN,

Professor of Law..

NEW YORK UNIVERSITY,
SCHOOL OF LAW,

New York, N.Y., March 7, 1972.
Congressman EMANUEL CELLER,
tr.S. House of Representatives,
Committee on the Judiciary,
Washington, D.C.

DEAR CONGRESSMAN CELIZR:, When I received your January letter asking my
comments and observations on H.J. Res. 620, proposing a constitutional amend-
ment relating to neighborhood schools, I was just about to leave the country for
a brief trip to Israel ; so I did not then have an opportunity to answer. Upon
my return I learened that you had received a number of responses, some of
which I have seen, that stated very well my objections to the proposal. I par-
ticularly admired and agreed with the observations in the letters of Professors
Anthony G. Amsterdam, Charles L. Black, Jr and William Van Alstyn on two
central points:, First, the proposal in its present form is badly drafted because
subject to various interpretations that are entirely at odds with each other
Second, assuming revision of the language of the resolution to make clear the
probable intent of the draftera prohibition of busing in order to halt desegrega-
tion of public schoolsthe proposal should be opposed on the merits because anti-
thetical to the promise of nondiscrimination in public school education from
Brown v., Board of Education in 1954 to Sawnn v., Charlotte-Mecklenburg Board
of Education in 1971. Approval of that resolution would also reverse congres-
sional affirmation of the same principle in the Civil Rights Acts of 1964 and later.
as well as executive branch support for school desegregation in devising and
financing imaginative plans for individual school districts to provide equal
educational opportunities for all.

In short, I believe that the letters you received in response to your original
inquiry provided an irrefutable case against turning our backs on the admit-
tedly difficult problems of the public sehenls by allowing the United States to
revert to official tolerance of state-supported segregation. Accordingly, in early
February I thought I had nothing to add to an already overwhelming case.
More recent events, particularly current debate in the Senate on other aspects
of the same matter. reveal that my optimism was sadly misplaced. Substantial
attempts are now being made to forbid busing, to restrict the power of the
federal courts. and indeed to assure the return of racial segregation in more
virulent form than ever, because for the first time it would have the imprimatur
of federal approval. However little l can contribute to the debate. I feel it
necessary to add my voice to those who are opposing those efforts.

I wish to comment on three approaches by those who wish to halt or slowdown the progress toward desegregation: (1) Proposals, ror a constitutional
amendment: (2) legislation (such as the amendment supported by Senator
Griffin) to restrict the authority of the federal courts: and (3) legislation (such
ns the amendments offered by Senators Scott and Mansfield) to limit the partic-ipation of the federal government in school desegregation except upon requestof local authorities.

First. Let me add just these few words to the eloquent statements you have
already received in opposition to any constitutional amendment whose purpose.
however explicit or inarticulate, is to take a long step backward to the time
when separation of the races in public schools was thought tolerable.

Between 1954 and 1972 the three branches of the federal government have
cooperated with increasing success to reduce the harmful consequences ofsegregation in the public schools and elsewhere in public life. Tn the process
the Supreme Court has developed as the low of the land the significant propo-
sition that the Constitution of the United States requires effective remedies
to disestablish existing dual school systems. The Court has said that in some
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circumstances "the cne tool absolutely essential to the fulfillment" of this con-
stitutional obi;gation is the taking into account of race in the assignment of
public schools. NortA Carolina State Board of Education v. Swann, 402 U.S. 43,46 (1971). If that essential remedy should be denied to the courtsand even
to school hoards which seek voluntarily to lift the burden of segregationallprevious efforts to achieve equality would seem to have been pointless, indeed,
gorse, because it would then be apparent that Congress as well as the ratifying
states had specifically accepted separation of the races as approved govern-mental policy.

Second. Senator Griffin's proposed amendment to the Higher Education Act,
although hopefully si0 tracked at this writing, is especially dangerous. Theproposal to withdraw jarisdiction from the courts of the United States to issue
any order requiring busing of pupils to promote desegregation should be op-posed for the same reason as the constitutional amendment above discussedbecause it seeks to remove from the courts the only device likely to be effectivein putting or end to segregation. The legislative proposal is in some respectseven worse than the constitutional amendment. It is advanced with a cynicalawareness of its almost certain unconstitutionality as an effort to "persuade"the Supreme Court to modify its rulings on desegregation. This is unacceptable
pressure by one branch upon its coequal partner.

Moreover, this device seeks to limit federal judicial independence by denyingfederal courts the power to act in those areas in which Congress anticipates
constitutional rulings with which Congress might not agree.

Third. The proposed amendment by Senators Scott and Mansfield would (1)prohibit the use of federal funds for busing except upon the request of local au-thorities; (2) prohibit federal agencies from urging the adoption of local busingplans that would "risk the health of the child or significantly impinge on his orher educational process"; (3) delay enforcement of any court decision ordering
desegregation across district lines until all appeals are exhausted, but not beyondJune 30, 1973, the expiration date of the legislation. (The following commentsapply as well to the somewhat similar proposals approved by the House of Repre-sentatives in 1971.)

This proposal may not be unconstitutional on its face since it does not directly
withdraw from the federal courts the power to implement their orders with
remedies constitutionally mandated to assure effective compliance. And it maybe that the amendment was offered as a compromise that would give enough to
the neo-segregationists to make possible defeat of rnore drastic measures. With-
out commenting on the pragmatics of this strategy, I wish at least to remind its
proponents of potential dangers along this route.

There may indeed be a problem of constitutionality with the clause that for-
bids federal agencies and their employees from urging local school boards toadopt a busing plan to accomplish desegregation, and to withhold federal finan-cial assistance for such a plan, "unless constitutionally required." If this means
that federal officials cannot advise or aid local officials where a court order man-
dates adoption of a particular plan. the proposal comes dangerously close to
forbidding federal officials to advise local officials who seek voluntary compliancewith the Constitution rather than resisting compliance until so ordered by a
federal court. It is at least unwise thus to discourage voluntary efforts to adhere
to the Constitution and possibly a violation of separation of powers for Congress
to impose such restraint upon the executive branch.

If the clause, "unless constitutionally required," instead means simply that
federal agencies should not counsel on biring plans not "required" by the Con-
stitution, there is a problem of vagueness. Short of Supreme Court adjudication
on each issue, which federal official can know when he is permitted and when for-
bidden to offer advice or provide funds for local school plans? Such an interpre-tation would impose an in terrorem restraint, possibly unconstitutional and cer-tainly unwise, upon the freedom of government officials to accomplish their as-signed mission.

Even the legislatively ordered delay in implementation of certain court orders
until the exhaustion of all appeals is at best dubiously permissible. It is clearly
an interference with the eq,iity powers of the federal courts and. to that extent
objectionable as an improper intrusion of the legislative branch into the affairs ofthe judicial branch.
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Apart from these technical difficulties with the Scott-Mansfield proposal, it is
deficient in a more profound sense as well. This proposal, not unlike the sug-
gested constitutional amendments and the Griffin proposal, would put Congress on
record against busingwhich the Supreme Court has said is sometimes the only
way to achieve desegregationand would require the executive branch to display
similar hostility. There is no way to avoid the necessary, and intended, implica-
tion that the federal government would then be on record in favor of slowing
down the process of desegregation. I think it intolerable for government to sig-
nal its willingness to revert to patterns of segregation.

Sincerely,
ROBERT B. MoKAY.
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Mr. THOMSEN. It would be, of course, highly presumptuous of me
to try to speak for the wealthy in turning down this opportunity to
get a tax credit, but I would say I think all of us are agreed that
maybe some type of ceiling, if it could be reasonably arranged would
eliminate the matter of the more affluent patrons of the nonpublic
schools being able to be bypassed in the legislation. We don't know how
this should be done.

We think it should be studied very carefully because a ceiling is
something that has to be applied very carefully with due consideration
to size of family and the nature of expenses involved in a large family.

Your comment about the very high tuition rate which in the
private schools does have a very definite screening effect, socioeconomi-
cally and by extension to some xtent racially, I think the record of
the schools that are in our association and I suspect the one you are
talking about is in it as well, there are some schools which are making
trulyand I would say the majority of the schools are makingheroic
efforts to broaden the economic base so as to counter this socioeconomic
exclusiveness to which you have referred.

Just as an example of that, a survey which we took some 5 years ago
with regard to minority students in our schools and then took succeed-
ing surveys at 3- and 2-year intervals show that in a 3-year interval
we had more than doubled the number of minority students in our
schools.

In another 2 years, we had increased that by 50 percent. In terms of
scholarship aid, the schools of the National Association of Independent
Schools raised a total of something in excess of $29 million a year for
scholarship aid. I know that over 33 percent of that goes for minority
students even though they are far lower in the total percentage com-
position of the schools.

Mr. DUNCAN. How many minority students do you have in the
schools? Going from nothing to two is a pretty good percentage
increase.

Mr. THOMSEN. Something in the neighborhood of 12,000 to 14,000.
Mr. DUNCAN. How many schools do you have?
Mr. THOMSEN. 750 schools, about 750,000 students.
Mr. DUNCAN. Thank you.
I understand the parochial schools do not exclude students regardless

of faith. That has been my experience.
Reverend BREDEwEG. That is true. Race or faith has never been a

discriminatory factor. Practically I think the situation develops be-
cause you have people of the same faith who built and are supporting
the school. We do have, I think, about 7 percent non-Catholics in the
schools. There is no discrimination on race or national origin.

Mr. DUNCAN. It does not depend on the financial status of the
father?

Reverend BREDEwEG. No, we have had our own built-in economic
equalization plan for years.

Rabbi SHERER. I would like to comment, Mr. Chairman, on what
the representative of the National Association of Independent School
mentioned, a ceiling in the tax credit bill. I would like to state that
while we recognize the logic and the need for a ceiling, we hope that the
members of this committee, if they choose this path for a ceiling, will
take into account the fact that most of the nonpublic schools are

89.459 0 72 - pt. 1 7



98

religiously sponsorec.t and that religious parents tend to have larger
families, so that the amount on paper of what a person earns does not
necessarily connote his buying, power if he has a large family.

We hope you will take that into consideration.
The CHAIRMAN. Mr. Carey.
Mr. CAREY. Let me welcome Rabbi Sherer again. I had the experi-

ence of being with him in 1961 and I would deny that he was a laughing
stock. Perhaps there were those who treated his testimony with some
disbelief, but I think the record since 1981 has shown that his numerous
appearances before the Education and Labor Committee was most
constructive. Eventually we did pass the Elementary and Secondary
Education Act of 1965, which embodied at least in nrimiple many of
the recommendations that you are making here today m behalf of
nonpublic school schildren.

My first question: What do you understand the public policy of the
United States to be, going back, if you will, as far as the northwest
ordinance? I don't want to ask you a leading question, but is it not
true that the constitutionality of the Elementary and Secondary
Education Act and all of the other education acts that we enacted into -.

law, including the issuance of textbooks on a loan basis, supplementary
and remedial service, aid to the handicapped, school lunch program, et
cetera, has never been challenged? You also make reference to the
Supreme Court decisions which actually mention tax credits as a
plausible or feasible way of assisting schools. What do you understand
the public policy of the United States to be with regard to the public
and private educational system of this country?

Rabbi SHERER. Thank you. There is no question as a matter of
public policy that our Government has recognized over the years the
contribution of public service of the nonpublic school sector to the
children of our nation. For that very reason we are included in many
programs that the Federal Government has devised over the years,
some of which you, Congressman Carey, have mentioned.

The problem has been of how to devise a constitutional vehicle to
translate that appreciation of the nonpublic school by the Government
into a method of practical help to the nonpublic school parent. For
that reason we are so grateful to this committee, to yourself, Con-
gressman, and to the chairman and to those who have introduced
these types of bills for at long last coming up with a method for
coping with the need that has been recognized for a long time.

Mr. CAREY. Isn't it true also that in a number of StatesNew
York, Pennsylvania Ohio, I believelegislatures have attempted to
further propound this public policy by in some cases passing legisla-
tion to aid institutionally the nonpublic schools but have run afoul
of guidelines or interpretations by the courts? This has been due to the
existence of State statutes which are historically related to the will of a
past generation, if you will, or due to the absence of clear-cut guide-
lines from the U.S. Supreme Court on permissible aid. You made
reference in two cases in your testimony to the fact that there is a
legal question here. Could I prevail upon you to add to your testimony
the legal opinion that is available to you or the group in support,
first, of the constitutionality of the pure tax credit, namely, the tax
credit that would go to a taxpayer who has a tax liability?
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Secondly, could you also supply the committee with your legally
constituted opinion of the constitutionality of what has been called
the negative income tax? I would rather see that described as the tax
remission regardless of reliability. The reason I object to the term
"negative income tax"and I hope my friends who are engaging in a
chuckle will listen to what little contitutional law I know particuarly
since I have not been wrong yet on any of the bills I have authored is
conerned, term can be illustrated by the example of a taxpaying
family who would receive assistance if this feature remains in the bill.

It is the case of a family who owns a house and pays on that house
real estate taxes and sales taxes in the State of New York at the rate
of 7 percent of all of their purchases, as well as numerous other taxes,
including water and sewage. These taxes in large measure are deducted
from the Federal income tax. After childhood deductions are made,
the family has a net zero liability. But granting the family a $200
refund is not a negative income tax because the family has paid taxes
on its taxable income, even though they have no net liability. There
is no reason why they should be denied support that would enable them
to have their children attend schools along with their neighbors.

We are not talking here about destitute or working poor. A fireman
or a policeman or a sanitation man with a family of three or four
paying real estate taxes in Newark, New York or, I daresay, in
Philadelphia might well end up with zero liability on Federal income
tax. I am not going to be the one who wants to impose further liability
on firemen, sanitation, and policemen.

But we are going to say those who are the strength of the civil
service in our city that they should not receive funds along with
other parents to have their children attend the nonpublic schools?
In other words, we are not talking just about the relief or welfare poor
here. We are talking about those who do not have tax liability because
they are paying the egregiously high taxes within the States.

Rabbi SHERER. As to your first question on the constitutionality of
income tax credit for nonpublic school parents, we are first satisfied,
of course, with the views of the attorneys of the Government agencies
whose spokesmen addressed this committee yesterday and who seem
to feel in their wisdom that income tax credits are constitutional. We
have been advised of such by our attorneys as well, but we feel if the
attorneys of the top level Government agencies consider the vehicle
as constitutional as we have been told and as this committee was told
yesterday, we accept their opinion.

As to the problem of what you want to call a tax remission, what
others call negative income tax, what some call a refundability clause,
unquestionably there is a need to help these elements. Justice would
say these elements should be helped.

To those who question the constitutionality and legality of this
clause we have a simple answer: Why not do as the Government
spokesmen yesterday requested? Put such a clause in as a separate
vehicle or as a separate aspect of a tax bill and let the courts decide.

We will never know unless the courts decide.
Mr. CAREY. Let me interrupt to say in the past when we have

written legislation on this very point, and I was on the panel that
wrote it, we were trying to protect what I consider to be a cornerstone
and cardinal principle of congressional legislation, namely, that when
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the Congress acts, it carries in its legislation a clear-cut presumption
of constitutionality because the Congress in the first instance is the
judge of the constitutionality of its laws. I have somewhat restrained
from handing over any power to another branch of the Government.
Thus, you see, in the past I have been against separability clauses.

Rabbi SHERER. To that I can only say "amen."
Mr. CAREY. I am mindful of Mr. Dooley's remark that he was not

sure whether constitutionality followed the flag or whether the court
followed election returns.

Civil liberty groups or anyone else might like to attack an act
of Congress which makes it possible for poor people to send their
children to a school of their choice for better education. I would
like to see that case brought before the court. I don't want to presume
what the court would do, but I don't think the organization that
brot;ht the case would stand very well in the public eye litacking
the poor's participation in the bill.

I would like to talk abc.ut the economic impact on the country
of the continued liquidation of the nonpublic school system. Are
you prepared as a group to give us an estimate of your total expendi-
tures in behalf of education sept itely or together as it contributes
to the national economy?

Rabbi SHERER. We intend to, Congressman Carey, submit that.in
supplementary material for the record after the hearings.

Mr. CAREY. I would like to have that.
(The following information was received:)

NONPUBLIC SCHOOL EXPENDITURES AND CONTRIBUTIONS TO THE
NATIONAL ECONOMY

To answer queries regarding what nonpublic education contributes to the
national economy is very difficult since there has not been extensive research onthe subject.

We believe the final Report of the President's Panel on Nonpublic Education
entitled, "Nonpublic Education and the Public Good" contains the kind of in-
formation which the House Ways and Means Committee desires. The contents of
this paper are mainly excerpts pertaining to the subject from the above Report.

Exact amounts expended by the nonpublic schools is not available nor does time
permit us to extensively research the subject so that it may be included in the
record as part of our testimony. Because the per pupil cost in a big majority of the
nonpublic schools is less than that of the public schools, the amount of nonpublic
school expenditures would not accurately reflect the amount that they contribute
to the national economy. This is better reflected in the figures that the President's
Panel included in its Report under the topic "Transfer Costs."The Panel based its cost report on studies done by research teams from the
University of Michigan, the University of Notre Dame, the National EducationFinance Project, the Commission on School Finance, and the United States Officeof Education.

In its Report to the President, the Panel included the following:
"Estimating cost of transferring all nonpublic school pupils to public schools is

exceedingly difficult. A research team from the University of Notre Dame de-
veloped three categories, described as: (1) excess capacity formula, which assumes
a decrease in public schools' pupil/teacher ratios; (2) crude excess capacity for-
mula, which assumes no change in pupil/teacher ratios; and (3) high excess capa-
city formula which assumes that the pupil/teacher ratios will rise to the highestlevel experienced during the past six years. Using these formulas, the researchers
estimated the total cost in a range from approximately $7.7 billion (low excess
capacity formula) to approximately $4 billion (high excess capacity formula). The
Panel believes the higher estimate is more realistic in view of the trend to reduce
rather than to increase pupil/teacher ratios in public schools."
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The United States Office of Education in a study entitled "Projections of Educa-
tional Statistics to 1979-80" estimates the nonpublic schools' total annual operat-
ing costs at approximately $5 billion. This figure does not include capital costs fo:.
facilities.

In his Message to Congress on Education Reform on March 3, 1970 President
Nixon stated that, "If most or all private schools were to close or turn public, the
added burden on public funds by the end of the 1970's would exceed $4 billion per
year in operations, with an estimated $5 billion more needed for facilities."

The Panel Report goes on to state that, "The problem would vary from State to
State. In the rural and less densely populated states of the South and West, non-
public school closings would have little effect. On the other hand, seven populous
industrial States (New York, Pennsylvania, Illinois, New Jersey, California, Ohio,
and Michigan) would be called upon to absorb seventy per cent of *he costs as-
sociated with the transfer of nonpublic school pupils to public schools."

We believe the Panel is correct in its observation that " These seven States would
face a severe economic impact because: (1) public school costs are already high in
these areas; (2) public school enrollments have not fallen as much as in other parts
of the Nation so that the capacity to absorb more students is restricted."

In its study the Panel considzi d results from research by the School of Educa-
tion of the University of Michig to indicate what the burden of nonpublic school
closing would have upon certain major cities. Using Chicago, Detroit, Milwaukee,
and Philadelphia for their laboratories, these researchers drew an "urban financial
profile."

The question posed by the researchers was this, "Can the public school system
of these cities, without securing additional facilities, absorb the puOls now attend-
ing nonpublic schools if all the nonpublic schools were closed?" The researchers
concentrated on the Catholic schools, which enroll the largest number in each of
these cities. They found that a number of important variations exist as the follow-
ing quotations from the Report indicates:

"In Chicago, A. Epstein and Sons, Inc., estimated rehabilitation and replace-
ment cost for the public schools and concluded that $1,103,113,846 would be
required, at current prices to bring Chicago school facilities into good condition.
But the University of Michigan researchers added:

'If, in addition It were necessary to provide facilities for approximately 85,000
elementary pupils from the parochial schools and 45,000 secondary pupils, it would.
be necessary to increase this budget by at least $464,000,000. This would increase
the total to approximately 1.6 billion dollars.'

"For Detroit, a building program to house adequately all public school pupils
would require a minimum expenditure of $234,000,000. If all the Roman Catholic
schools of Detroit were closed at once and their students were to be housed by the
Detroit schools, an additional $174,500,000 would be required. The research
report also noted that if a massive shutdown of Detroit's nonpublic schools were
to precipitate a large exodus of families from the city, 'Closing nonpublic schools
might have greater financial implications for fringe suburban areas than for the
Detroit public school system.'

"Closing of Roman Catholic schools in Milwaukee would add $47,800,800 in
construction costs to the $76,000,000 program which has been authorized."

The University of Michigan research summarized the report for the three cities
in the following manner.

"It has been projected that if all the nonpublic schools which are experiencing
financial difficulties, including many Roman Catholic schools, were to be closed
immediately, the additional cost of housing pupils now in attendance would be as
follows: Chicago, $464,000,000; Detroit, $174,500,000; and Milwaukee $47,800,-
800. The funds ($686,300,000) would be in addition to resources required to fund
the long-range construction programs for each of these cities."

The research by the University of Michigan team show that Philadelphia
would be in more serious straits. Their report indicated "that between 1965 and
1971 the Philadelphia school district spent $381,163,000 for capital Improve-
ments, but despite these herculean efforts the remaining capital program pro-
posed for 1972-77 still carried an estimated price tag of $339,244,000. An addi-
tional $60,000,000 for 1979-80 would be needed to complete the currently en-
visioned capital program. Total cost of all phases of the school building effort
would reach $880,400,000. With inflationary pressures, the total cost could be
over $1,000,000,000."

The Panel Report quotes the University of Michigan researchers as stating
that:

"Accommodating the 136,500 pupils now in the Roman Catholic schools of
Philadelphia in accordance with the goals and priorities set forth would require a
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necessary additional expenditure of almost $600,000,000. Housing the 58,900secondary pupils will require about $290,000,000 and the 77,300 elementarypupils approximately $310,000,000 with no allowances for inflation."To consider adding a capital program of $600,000,000, even if spread over thenext decade, in the existing long-range capital program for the Philadelphia areaseems outside the range of credibility, because 1971 has been a year of crisis forcapital programs of Philadelphia public schools."
The National Educational Finance Project, in its report entitled "FutureDirections for School Financing" summarized the overall dimensions of schoolconstruction costs as follows:
"The school building shortage is a reality which cannot be overlooked in schoolfinance programs. Even with the unprecedented increase in school constructionsince World War II, a deficit of 500,000 classrooms remained in 1968. This backlogof needed construction accumulated during the Depression years and World WarII. Especially in urban districts, antiquated and educationally obsolete classrooms

which normally would have been replaced have remained in use.
"Between 1948 and 1968, the number of classrooms const-acted each year in-creased from 30,900 to 75,400 and the average expenditure per classroom increasedfrom $32,815 to an estimated $67,432. . . In the decade of the 1970's the Nationwill need approximately 1201000 classrooms per year at an estimated annual

aggregate cost of $7.8 billion in 1968-69 dollars . ."If these new construction needs are accurate, positive action must be taken toprovide the needed funds or a moratorium on construction will-result with millionsof eche& children being illhoused and illeducated."
We are convinced from the evidence cited by the Panel and other researchteams that having to meet normal public school enrollment projections will placea great public burden upon the taxpayers. The burden will be imme isely magnifiedif large numbers of nonpublic school pupils are transferred into the public schools.The President's Commission on School Fnance in its final report to the Presidentmakes he following significant observation:
"Cost projections are startling. Outlays for education will rise substantiallyduring the next decade if present trends continue.
"Total expenditures of public school systems during the 1970-71 school year

came to approximately $45 billion. During 1975-76, according to projectionsprovided to the Commission, expenditures are estimated to reach $60 billion, and
will continue climbing to the end of the decade, so that in 1980-81, they will cometo some $64 billion. This is in 1970 dollars. If we assume that price increases at anannual rate of three percent, these figures will be approximately $69 billion for1975-76 and $86 billion for 1980-81. Paying for education is going to place enor-mous strains on the Nation's taxpayers. What is more, the cost of other publicservices are going to climb at least as much if not more."

Finally, CREDIT concurs with the President's Panel when it states, "that mostpublic school budgets, already heavily burdened by soaring costs for present andprojected programs, would have to be drastically revised if thousands of nonpublicschool pupils were added .o public school rosters."

SUPPLEMENTAL STATEMENT OF THE NATIONAL CATHOLIC EDUCATIONAL
ASSOCIATION

CATHOLIC SCHOOL FINANCES AND THE EFFECT OF TAX CREDITS

These statistics and commentary are being submitted pursuant to requestsby various Ways & Means Committee members during the August 15 hearingof the C.R.E.D.T. nonpublic school group. At that time, additional financialinformation and opinions were requested, especially in regard to tuition chargesand the effect of federal income tax credits. The following is a presentation ofCatholic school financial data.
First, however, it is best to state that such data is newly available on a nationallevel. Prior to 1969, only school-and-pupil type statistics were available in nationaldirectories. In 1969, NCEA was sponsored by the Carnegie Corp. of New Yorkto gather extensive data for the first time on Catholic elementary and secondaryschools and to establish a continuing annual process. The grant was renewedby Carnegies in 1970, and three annual cycles have now been completed covering

a five-year period (1968-69 through 1971-72). The more intensive year was 1970-71, when NCEA and National Center for Educational Statistics (USOE) gathereddata jointly, and were able to data process all 11,000 questionnaires with the
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help of a USOE grant. Information for the other years was obtained via summary
figures compiled by diocesan school officers. There bave been, of course, various
diocesan studies in recent years (St. Louis, Philadelphia), state studies (new York,
Illinois), and federal studies (President's Commission on School Finance). To
our knowledge, the NCEA research department is the only agency gathering
annual data on Catholic schools on the national level. One final point. While
we recognize better than most that parish and school accounting need great
improvement, we trust the basic conclusions and trends indicated, since the
procedure is consistent and the interpretation by various school offices correlates
with these conclusions and trends. At the same time, we realize that more ex-
tensive and refined data is needed. .

REVENUE COMPONENTS

There are three distinct financial types of Catholic schools, i.e. parish elementary
schools, parish and diocesan high schools, and high schools sponsored by particular
religious communities. Each has a different revenue base, as illustrated by the
following national averages for 1970-71.

(In percent(

Elementary Secondary
schools parish/diocesan Private

31
IJ

80
60

State and other - - - - - 9 12

Total 1:-: : 100 100 100

Since these percentages are national and averages they do not reflect particular
variations often present. For example, it is sometimes the custom of a diocese
not to charge "tuition", but to fund schools through the parish and the diocese.
Due to rising costs and decreasing parish funds, however, this practice is now
rare, but does continue in some places on the elementary level (Pt iadelphia) and
does lower national averages.

In regard to parish and diocesan subsidies, they no longer are able to carry the
revenue share which they traditionally have carried. The following percentages
indicate the change in trend on the elementary school level.

(In percent(

1967-68 1988-69 1969-70 1970-71

Tuition and feu
Parish /diocesan subsidy ............
State and

Total

...................
. ...

2.
608. 9

9

10.2

27.4
638.

9
.7

26
64.

.
4
8

6.6

31.4
59.

9. 1

100.0 100.0 1uu. 0 100.0

In other words, and this is consistent with local evaluations, as costs increased
parishes first turned to additional parish funds and to any available reserves.
However, by 1970-71, parishes could not maintain such an operational burden
and reserves were also depleted. Consequently, the transition to tuition began.

These percentages are not yet available for 1971-72, twt, we do have informa-
tion regarding the ranges of tuitions charged on the elementary school level.

(In percent(

Tuition range 1970-71 1971-72

0 to $100 71.5 36.7

gr.. 00 21. 7
4. 2

43. 7
12. 6

Over 2.6 5.0

Total 100.0 100.0
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Tuition charges are still low in elementary schools, but they am increasingrapidly. While one-third charged less than $100 in 1971-72, this group declinedsubstantially. Where 22% charged $100-200 in 70-71, this range more thandoubled and comprised the largest group in 71-72. The $200 -300 group tripled.Tuition charges are clearly rising in an alarming manner.
On the secondary level, it is customary to charge larger + along. The national

average in 1970-71 for tuition and fees in diocesan and par.th high schools was$285. For private high schools sponsored by religious corny unities, it was $475.Parish and diocesan high school tuitions have been increasing about 20% annually,and the more costly private schools about 12-14% annually.

PER PUPIL coSTS

The following is a summary of per pupil costs by national averages. These costsdo not reflect the contributed services of religious personnel and are probablysomewhat understated by the lack of sophisticated accounting procedures.

19611-69 1969-70 1970-71 1911-72

Elementary .. ..... ........ -
ParishilknoseoulcondatY
Mean won& rY -

.. $179

..

$200

:

$240
400

590

$270
530
670

Aside from contributed services (in 1970-71, about $70 per pupil on the ele-mentary level and $170-200 per pupil on the secondary level), these figures arenot far off. The detailed St. Louis diocesan study of 1968-69 stated elementaryschool per pupil costs at $177. National per pupil costs are well below those of thepublic sector, especially on the elementary level, mostly because of the lowersalaries still paid in many areas. However, it is often the increase of these samesalaries which is causing costs to rise so rapidly.
Given the data presented, it is illustrative to project what is likely to happenin the immediate years ahead. Assuming that costs increase 15% annually onthe elementary level and that other sources of revenue continue to provide their1970-71 dollar amounts (which many parishes cannot do), the following showsminimum per pupil tuition requirements on

by
elementary level for the next fewyears. The 1970-71 figures were reported by 95% of the schools and are the bestavailable.

Percent 1970-71 1971-72 1972-73 1973-74 1974-75

Tuition and fees. .... 31.4 $75 S105 $145 $190 $245Parish/diocesan subsidy 59.5 143 143 143 143 143State, other........... - 9.1 22 22 22 22 22

100.0 240 270 310 355 410

Should these be the requirements and the sources of revenue for the next fewyears, it seems that the most effective and desirable tax credit formula for theelementary level would allow' a percentage credit of tuition, rather than a total100% formula, so that increased burdens are shared or lightened proportionately.However, this is the rerogative and expertise of others.
It should be pointed out, nevIrtheless, that parish dollars may not be able toremain constant and that tuit5-m cbages may have to increase even more. Thereare no comprehensive national figures available regarding parish income trends,but particular dioceses have published complete financial reports. Judging bythese reports and by the declarations of many administrators with whom wecooperate regularly, parish incomes are generally not increasing in proportion toincreased costs, and some economically affected areas are even decreasing. Liquid

reserves are pretty well gone, as the published financial reports indicate.During 1970-71, NCEA did undertake a very limited (5%) sample survey ofparish income and school salary costs, involving 37 of the 150 dioceses. On thebasis of these returns, parish income dollars increased about 15% from 1965 to1970, while school salary costs increased about 68%. In 1965, just over one-third(35%) of parish income was spent on the school. In 1970, over half of the income(53%) went for school purposes. All of this seems to correlate with the situationas we see it. In view of the tremendous effort sustained by many parishes andschools, the parish will continue to provide whatever it can, but this amount
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probably reached a peak within the past few years and may not be able to be
sustained. In any event, parish subsidy can hardly be expected to provide any-
thing approaching the past two-thirds share of total school revenue. When we
refer to the transition to a tuition based school, we assume that parish subsidy
will always be a significant revenue component, as much as possible in view of
past and present efforts, but the major share of future revenue must apparently
come from individual parents whose children attend the school.

LOW-INCOME FAMILIES

In view of the "negative tax" discussions (which some prefer to call a "positive
tax"), our posture is that we wish to extend any possible benefits to those who
pay little or no tax. These are the parents who are struggling the hardest to keep
their children in our schools. Furthermore, Catholic schools have developed their
own economic-equalization policy over the years so that there would be no
discrimination on the basis of income.

The question does not seem to be whether or not to extend such benefits, but
how can these benefits be extended. If tax credits are the best avenue, economi-
cally, politically, administratively, and constitutionally, then we support the
"negative tax" provision. We do not believe, however, that this provision should
be so integral and substantial to legislation as to deny benefits to the greater
majority of parents should this particular provision be found wanting_ in any
respect. For example, should this provision be found unconstitutional, this would
only mean that another avenue must be found to assist those who pay low taxes.
It would not mean that a sound and viable method had not already been found
to assist most parents, assuming this was constitutional.

CONCLUSION

We again thank the Committee for the opportunity to express and explain our
position in regard to federal income tax credits. We are most willing to assist
particular members should they desire our services.

Mr. CAREY. You are educating 5 million people and I read you have
178,000 teachers employed in one school system alone, full time. I am
aware that we now have for the first time m the history of our country
a teacher surplus. Teachers have been going all over the country
trying to find teaching c ontracts and positions.

I would like to remind the committee that most recently in October
we funded a $3.3 billion investment credit for private industry to
create jobs and we hope to create a few hundred thousand jobs. We
are spending much more in the job-creation sector directly for emer-
gency unemployment programs in the public sector.

So we are creating jobs in thE, private sector through the job devel-
opment credit or the investment credit. I can't see the difference
between the tuition credit and the investment credit in that the
former attempts to help teachers in their professional capacity.

If this liquidation continues, what would lead us to believe that the
public school system could absorb all the teachers as well as the admin-
istrative personnel? Isn't there now a surplus of qualified teachers
in the public school system?

Rabbi SHERER. As we stated in our testimony, we feel if such a
terrible day would occur that the nonpublic schools would continue
to decline and close at this type of rate, it would be a calamity for the
school systems financially. It would be a disaster for our country.
We can't possibly see how the public schools would absorb all the
millions of children and, above all, we ;eel it would fly in the face of
the basic right of the diversity in education which is the hallmark of
our country. We feel that is important.

Is not only a threat of school closing a motive to come out with tax
credits? We feel there should be no American denied his right to
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choose the type of school he wants for his child because of what we
have called "pocketbook persuasion."

Mr. CAREY. You have convinced me on that _point. Let me advert
again to the economic factor here. I think somehow there has been a
mythology conveniently adopted in the public mind about who
attends theme schools. Recently I read that among the poor of New
York Citythey rank thosethe Puerto Ricans and Spanish-speak-
ing are considered the poorest element.

Rabbi SHERER. I believe the committee would be surprised that a
third sector, which is still a minority, are the Jewish citizens in New
York. In some sectors in New York, some Jewish neighborhoods are
serious poverty neighborhoods. I personally know of thousands of
parents of Jewish children who suffer incredibly just for the sake of
being able to send their child to a Jewish day school.

Ithink it is wrong for us to permit people to suffer so much because
they want to exercise a constitutional right.

Mr. CAREY. I want to emphasize the point raised by Mr. Griffiths.
Whenever a neighborhood loses any resources such as a library, a
place of recreation, or when it loses some form of choice as represented
m the nonpublic schools, isn't it true the city fabric breaks? When
a family loses the availability of a school of its choice, there is not a
transfer to the nearest public school or to a wealthy private school
in the countryside. The family is displaced to the suburb. Isn't that
true, and we lose the middle-income fiimily from the innercity?

Rabbi SHERER. That is true. We have seen that time and time
again.

Mr. CAREY. I have not seen demonstrations recently about school
finance. We have had demonstrations about teachers and so on. I
hope that day is past and public funding for public schools will be
more effective.

Do you know of any case where the nonpublic schools have not
supported to the fullest extent of their capacity the funding of public
schools? Do you think organized resistance or even unorganized
resistance occurred in terms of supporting the public school sector?
What is the policy of the nonpublic sector toward supporting the
public schools?

Rabbi SHERER. There is no question that the nonpublic schools
are anxious for the continuation of public schools. They support all
types of aid to the public schools. We believe the public schools should
be helped in their own financial problems.

The only thing we would object to would be if anyone would come
up and say that they would make aid to the nonpublic schools strictly
conditional' upon solving the problems of the public schools. Nonpublic
school people are Americans and, as A mericans, they want to see
the public scholl system continue to flourish.

Mr. CAREY. Concerning demonstrations, I believe that recently in
the Shaw area in Washington, D.C., and in one incident in Harlem,
there were demonstrations by black and other minority citizens against
the closing of nonpublic schools, and they attempted to prevail upon
the nonpublic school authorities to find the funds somewhere to keep
that opportunity available. Isn't that an actual case?

Rabbi SHERER. We have also had demonstrations by minority
groups in New York City and in Albany, where blacks and Puerto
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Ricans have picketed the offices of Governor Rockefeller, thinking
perhaps he, not personally, but his State administration could solve
these problems.

Mr. CAREY. We don't want pickets going to Governor Rockefeller.
He is in Israel.

Rabbi SHERER. He has just returned.
Mr. CAREY. May I state to the panel I think your testimony has

been most helpful to us in resolution of this question and I find little
disagreement with any of you. Thank you.

The CHAIRMAN. Mr. Byrnes.
Mr. BYRNES. I wonder if you gentlemen could give us some factual

information with respect to the costs in your venous systems. Rabbi
Sherer, you mentioned in a general way the tuition charges, but I
would be interested in any more specific information you may have.
I suppose this would vary to some degree among the various sectarian
school systems as to cost, but have you made some studies on the
basic cost per sutdent? I suppose we would have to make a differen-
tiation between elementary schools and secondary schools. What do
you have in that area?

Rabbi SHERER. Congressman Byrnes, we indeed have not only
made a study but we are at the point of completing a detailed memo-
randum, which we want to send in to this committee, clearly enunciat-
ing the range of costs between the different coups.

(The information referred to follows:)
In answer to the House Ways and Means Committee's request for information

regarding per pupil educational costs and tuition charges, C.R.ED.I.T. submits
the following:

AVERAGE NONPUBLIC SCHOOL TUITION CHARGES, 1972-73 SCHOOL YEAR

Elementary Secondary

Catholic schools:

Jewish schools. . :-- ::: - :::: :::::.: ...: ...:-
Lutheran schools : ::: : : :::
National Association of Christian Schools ' .. . . ..... ... ,...,...,.
National Association of I ndependeM School; (median).....,.
National Union of Christian Sciools..... ......... .. ... .- .. .........

:::::,-:......
.. ...... ...
..---....,-.....---.-..

:_:.:
:::::

........
.. .............

:..::.
::::

.

$100
WO
600
150
500

1,300
450

$243
436
600
500
650

1,600
600

AVERAGE NONPUBLIC SCHOOL PER PUPIL COST, 1972-73 SCHOOL YEAR

Elementary Secondary

$270 $600
700 1,200

Lutheran schools ... ............. . ...... ... ........... .... ..... ... ................ 404 724
National Association of Christian .... .. ... . ......... 670 875
National Association of Independent Schools
National Union of Christian Schools.. - - - , - :

1,494
500

1,748
700

The above schools represent 96% of the total nonpublic elementary and second-
ary school enrollment.

Rabbi SHERER. But we feel the committee should have a picture of
those costs as it studies and deliberates on what to do to help the non-
public school parent.

Mr. BYRNES. I think it is important to focus on an aspect of this
problem which is most important and also to point out the burden
that the individuals may bear not only by way of tuition costs but
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also through their contribution to the religious community, which then
is paying the costs. In some cases they are paying both ways, but you
can't get that picture very well if all you do is look at the tuition or
fee side of it. I am pleased that we will have that information.

What are the normal tuition charges? Do those vary? Do the
Lutherans charge a little differently from the Catholic or Jewish
schools? Let us keep it ,,n the elementary school basis. What would
each of you have as your general charge for elementary school tuition?

Mr. SENSKE. Many schools don't charge tuition at all. They solely
operate the school through donations and of the congregation itself.
Of those who do charge tuition, at the elementary level it is $150 a
year. For secondary, it is about $500.

Mr. BYRNES. What about the Christian schools?
Mr. ZYLSTRA. They are mainly tuition-paying schools. I would say

at the elementary level the tuition is at 4450 to $500 per child. The
secondary level would be somewhat higher, approximately $600 to
$650.

Mr. BYRNES. In each one of these cases you do very much like
hospitalscarry a certain charity load, I am sure.

Mr. ZYLSTRA. Yes; there is some of this.
Mr. BYRNES. Where the charge can bc paid by the parent, that is

generally what it runs?
Mr. ZYLSTRA. Yes; but there are a number who pay far less because

of their inability to pay.
Rabbi SHERER. I would say the Jewish schools in both elementary

and secondary run about $600. Of the elementary, it is about $400
average. Of course, there are elementary schools that go up to $1,500,
and other elementary schools which are $100 or zero. We have a big
problems with scholarships that we have to take care of with children
in poverty areas, but I would say the average is about $600 across the
board.

Reverend BREDEWEG. We have the elementary level, the parish
structure, the secondary parish high school and then a private com-
munity high school; so, on the secondary level, the parish would aver-
age about $520 per pupil. Your question is tuition?

Mr. BYRNES. I am talking about what you charge the individual
student.

Reverend BREDEWEG. In the parish secondary level, $300 to $310.
The private secondary would be considerably higher, about $700.
Like the Lutherans on the elementary level, we have structured it
through the parish and have been low, but that is drastically changing.
That is what I mentioned before, where the parish is out of funds and
switches to tuitions and so on.

In the past year, in 1970-71, 71 percent of elementary schools
charged tuition of less than $ ion You have., to consider also there are
some areas like Philadelphia which have a policy that there will be
nothing called tuition. Everything is taken care of by the diocesan
and the parish.

In 1971-72, about 56 percent were charging from $100 to $250, so
it went from almost three-quarters charging less than $100 to more
than half charging $150 and $300. That was last year. This year, I am
sure, there will be the same type of increase on the elementary level,
so the tuitions obviously are increasing.

Mr. BYRNES. Do you find in your Catholic schools that within a
given area your costs are about the same, whether by a parish or
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order? I am not talking about tuition now. I am talking about the
cost of educating a child.

Reverend BREDEWEG. Ours is lower on the elementary level. That
is complex, too, because the sisters are really supplying the staff on
the elementary level and we don't account nationally well enough to
charge that into per pupil cost for the contributed services.

Mr. BYRNES. I am inquiring about the costs, and you would not
impute a teacher cost to nuns that you did not have to pay? It would
the the actual out-of-pocket costs that you have?

Reverend BREDEWEG. have figures for 1970-71. Our best
figures are per pupil income, which includes the revenue from con-
tnbuted services. It is all gone by the time the school year is over.

Mr. BYRNES. I suppose in the nonsectarian areas you do have your
basic cost figures per pupil, and your tuitions, for the most part, cover
or are equated with the cost because, other than charitable contribu-
tions, you don't have any community that you can depend upon as a
basic subsidy, or do you?

Mr. THOMSEN. This is true in a way. I don't have the figures for
elementary and secondary. Most of our schools are secondary or
combination elementary and secondary. Our tuition rate would average
around $1,700, and that would constitute about 82 percent of the
actual education costs.

That sounds very high, and that means that the cost per student is
around $2,000. Despite this, our figures show that over 50 percent of
our schools are operating at a deficit and that the differences are made
up in a very small amount by endowment.

There is a popular superstition that all of our schools are well
endowed. This is simply not true. Less than half of them have any
endowment at all and with most of them, they have about 3 or 4
percent of their annual costs made up by endowment. So it is actually
gifts, contributicus from friends, patrons, parents, who make up the
difference.

Mr. BYRNES. I think one thing that bothers some members of the
committee is that in nonpublic, nonsectarian elementary schools, the
tuition is, I gather, relatively small and in many cases nonexistent.

As the bill is drafted, this will not be reflected immediately. It is
simply an increase in the tuition ar fees to $200. I suspect that would
definitely be the case under the draft of the recent bill introduced by
the chairman and Mr. Carey. However, I think under the approach
in my bill and in Mr. Burke s bill there would be a little tendency to
have some restraints on tuition increases, in that every time you
raised tuition by a dollar, at least 50 cents of that would have to be
paid by the individual himself.

I have some question as to whether it isn't desirable to have some
constraints and have the community itself, at least to the degree it
can support the institution, contribute substantially to the support
of its school. You relieve that to some degree when you automatically
say you are now going to get $200 from Uncle Sam for every student,
because, in a way, the bill would amount to that.

I can see the real justification for that in the help which the groups
that maintain these schools have to have. I am also thinking in terms
of the help the individual has to have, with the larger family partic-
ularly. If tuition is going up, he is not going to have any rehef what-
ever in many cases, and I worry about that aspect and approach.



Reverend BREDEWEG. It will not happen, in my opinion, in the
Catholic elementary schools that you will automatically increase the
amount. Whether there is a. tax credit or not, there must be a trans-
ition toward charging higher tuitions.

Mr. BYRNES. If you had no tuition at all, and this bill, particularlyif with a refundable feature, became law, there would be no restraint
at all on imposing a $200 fee, because it wouldn't cost the individual
1 penny, and you can extend him credit?

Reverend BREDEWEG. That wouldn't be the case in very many areasof the country.
Mr. BYRNES. That is one of the problems, and I raise it as a sup-porter of the concept that we have to do something in this area. But

it is a problem I see, and I think we had better direct our attention toit from the start.
Mr. BURKE. Would the gentleman yield? Isn't it true that withrising costs, tuition will increase anyway, and that it will happenwhether the bill is passed or not? If they are faced with rising costs,I don't see how they can openly not increase tuition costs.
Mr. BYRNES. I didn't want to get into an argument about it. Ihave people writing to me complaining that I was sponsoring a billwhich took care of only half of what the individual parent had to payfor his student.
Rabbi SHERER. Costs of tuition have to go up in an inflationary

economy, but, above all, I want to make it very clear that the aim
of us who advocate tax credits is not to supplant the existing level of
charitable giving on the part of the religious faith community to
their own schools. We want to maintain that level of charitable giving.
We would like to increase.

The best refutation of those who argue the point that you just
made, Congressman Byrnes, is that if the religiously sponsored schools
were to merely take this $200 or whatever figure you will decide onusing the $200 figure as an arbitrary figurewill take this $200 figure
and will use it to reduce the amount of charitable giving, then we arejust where we started out to begin with. Under this system, the schools
will continue to close and we have accomplished absolutely nothing.

The only way we can accomplish those aimsand the leaders of
the religious schools realize that full wellis to maintain and increase
even charitable giving. We don't want people to stop giving charity tothe schools. We want added to thatif the parent will get relief from
tax credit, we will at least stop the terrible race away from the non-
public schools, and we will make realistic the freedom of choice of the
nonpublic school parent.

The CHAIRMAN. Mr. Brotzman.
Mr. BROTZMAN. I think you make the case very well, Rabbi, and

the panel. I have had an opportunity to talk to the nonpublic school
leaders out in my own community; that is, Rabbi Manuel Laderman
and some of the Catholic leaders.

Did you pick this particular device, the credit approach, because
you thought that it was least susceptible of being struck down because
of constitutional objections?

Rabbi SHERER. We took this device because we felt that under
the constitutional restrictions at this point, it is the most viable
vehicle to help a disastrous situation for nonpublic school parents.



Mr. BROTZMAN. I think the case is being made quite well, Rabbi,
for the need. I don't think people like to talk too much about the
constitutional aspects. I was trying to get the witnesses yesterday to
be more specific. It is true as somebody said, there is a presumption
of constitutionality that surrounds an act of Congress.

My question is, Do you have a composite brief relative to the
constitutional aspects of this problem that might be submitted to the
committee?

Rabbi SHERER. This will come from Mr. Zylstra, who was a member
of the Commission on School Finance.

Mr. ZYLSTRA. I believe it was mentioned under the subject
"Constitutional Criteria." The panel did struggle with this long and
hard. We did have constitutional expertise, and we do have research
available which we will also compile for the committee and submit it,
We had constitutional opinions from Freund of Harvard and also
Whalen of Fordham. We have documents pertaining to their particular
studies. We will submit these to the committee.

(The following was subsequently received:)

MEMORANDUM OF "CITIZRNS RELIEF FOB EDUCATION BY INCOME TAX" ON THE
CONSTITUTIONALITY OF H.R. 10141

INTRODUCTION

Title II of the Public and Private Education Assistance Act of 1972, H.R.
16141, provides for a federal income tax credit (not to exceed a specified maxi-
mum) for tuition paid by a taxpayer "to any private nonprofit elementary or
secondary school during the taxable year for the elementary or secondary educa-
tion of any dependent." It has been suggested that a provision should be added
to Title II making the credit "refundable"i.e., authorizing a tax "refund" in
the amount of the credit to any taxpayer who is entitled to it but pays no federal
tax.

The Sixteenth Amendment to the Constitution u.Ahorizes Congress to "lay
and collect taxes on incomes" and Article I, Section 9 impliedly authorizes the
appropriation and expenditure of "public money" for permissible legislative
objectives. The issue discussed by this Memorandum is whether the statutory
mechanism established by H.R. 16141with the possible addition of the "refund-
able credit" is excluded from Congress' general power over taxes and expendi-
tures by reason of the First Amendment's directive that "Congress shall make
no law respecting an establishment of religion." It is our position that the consti-
tutional language, as construed and applied by the Supreme Court, permits the
relief of the kind contemplated by H.R. 16141.

DISCUSSION

I

It is usefulthough seldom diapositive to begin with .the precise language
of the Constitution. (The Supreme Court did exactly that in Lemon v. Kurtzman,
408 U.S. 602, 612 [1971].) It forbids laws "respecting an establishment of reli-
gion"five words which, as Chief Justice Burger observed, are "at best opaque."
403 U.S. at 612. What they plairily prohibit are "a union of government and
religion" (Engel v. Vitale, 870 U.S. 421, 481 [1962] ) and any action "respecting"
such a "union"i.e.,, "steps that could lead to such establishment" (Lemon v.
Kurtzman, 403 U.S. at en). The words themselves do not invalidate laws which
incidentally benefit religious institutions along with others. They plainly demand
the kind of neutrality which would foreclose "official support of the State or
Federal Government . . . behind the tenets of one or of all orthodoxies" but
would recognise "the value of religious training, teaching and observance and,
more particularly, the right of every person to freely choose his own course
with reference thereto, free of any compulsion from the state." Abington School
Distrirt v. Sehempp, 874 U.S. 208.222 (1968),
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There is, in short, nothing in the constitutional language or (to use Justice
Rutledge's phrase in his strongly separationist dissent in Everson v. Board of
Education, 380 U.S. 1, 33 [19471) in its "generating history" to warrant a
sweeping rule which would invalidate any law that benefits religion or religious
groups. Nor is there anything in the language or history of the Religion Clause
which denies Congress the power to aid religious schools when it is seeking to
aid education in general. Indeed, it should be recalled that the Northwest
Ordinance of 3787 (supported by both Madison and Jefferson) declared that,
"Religion, morality, and knowledge, being necessary to good government and
the happiness of mankind, schools and the means of education shall forever be
encouraged."

In our view, H.R. 16141 permissibly "encourages" parents to choose the type
of education which they think best for their children. It preserves the consti-
tutional liberty of parentsrecognized since Meyer v. Nebraska, 262 U.S. 390
(1923), and Pierce v. Society of Sisters, 268 U.S. 510 (1925)"to recognize and
prepare [their children] for additional obligations" beyond those instilled by the
public schools. 268 U.S. at 535; see 262 U.S. at 399-400. It is, in short, not a
measure "favoring or preferring" one religion or all religions. Nor does it "tendto foster or discourage religious worship or belief." Rather, it maintains the
kind of neutrality on questions of religion that the First Amendment commands.

II

Since the Religion Clause, along with the remainder of the Bill of Rights,
speaks in "majestic generalities," and since the precise situations to which itapplies in our government-pervasive society were not remotely within the con-
templation of the Founding Fathers, it is at least as true here as in any other
area of constitutional law (as former Chief Justice Hughes observed) that "the
Constitution is what the judges say it is." The Supreme Court's recent decisions
on the subject of the Establishment Clause give some indication of the litmus
test by which constitionality may be determined. Under the rules recently ap-plied, a federal tax credit for tuitioneven if made refundableshould be heldconstitutional.

The Establishment decisions over the past decade, from Engel v. Vitale, 370
U.S. 421 (1962), to Lemon v. Kurtzman, 403 U.S. 802 (1971), show the evolution
of a three-part test. The first two components were articulated by Justice Clark
for the majority in Abington School District v. Schempp, 374 U.S. 203, 222 (1941) :

"The test may be stated as follows : what are the purpose and primary effect
of the enactment? If either is the advancement or inhibition of religion then
the enactment exceeds the scope of legislative power as circumscribed by the
Constitution. That is to say that to withstand the strictures of the EstablishmentClause there must be a secular legislative purpose and a primary effect that
neither advances nor inhibits religion."

When this test was applied in Board of Education v. Allen, 392 U.S. 236 (1968),to the loan of secular textbooks to students in public and nonpublic schools, theCourt found that the practice passed constitutional muster. By supplying secular
teaching materials to private schools--albeit many of the schools were religiousin characterthe state's purpose was not to aid religion. Nor was the "primary
effect" of such a program the advancement of one or all religions.

Chief Justice Burger's opinion in the Walz case added to the "primary effect"
portion of the constitutional test a new criterionthat of "excessive government
entanglement" or "government involvement" with relitlous institutions. The ChiefJustice held that even if there was demonstrably no legislative purpose to aid
or inhibit religion, the Court had to "be sure that the end result" was not too
much government interrelationship with the churches. 397 U.S. at 674-875.

The "entanglement" standard became a third part of the constitutional test in
Lemon v, Kurtzman, 403 U.S. 602, 612 ( 1971 )

"Every analysis in this area must begin with consideration of the cumulative
criteria developed by the Court over many years. Three such tests may be gleaned
from our cases. First, the statute must have a secular legislative purpose; sec-
ond. its principal or primEry effect must be one that neither advances nor in-
hibits religion, [citation omitted] ; finally, the statute must not foster "an ex-
cessive government entanglement with religion" [citation omitted]."

A tax credit bill such as H.R. 16141 readily satisfies this three-part test :
(1) "Secular teals/alive purpose".The Supreme Court majority in Lemon

held that Rhode Island's teacher salary supplement and Pennsylvania's purchase
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of school services were designed "to enhance the quality of the secular educationin all schools covered by the compulsory attendance laws." 403 U.S. at 613. Thatfinding --on which the Court rested its conclusion that the legislative purpose wassecularis even more compelling as to the present bill. The full bill (including
Title I) demonstrates Congress' strong interest in improving the quality of public
and nonpublic education throughout the country. That objective -4.e., upgrading
the secular education of America's elementary and secondary school populationis plainly within Congress' legitimate range of concern and is a proper subject
for the expenditure of "public money" and for the implementation of federaltax policies.

(2) "Principal or primary effect".The Lemon Court did not reach the ques-
tion whether the Pennsylvania or Rhode Island statutes had a proscribed effect
because it decided that the "entanglement" standard had been violated. Whatever
may be said regarding the primary effect of purchase-of-services from private
schools or direct payment of teachers salaries to those employed in private schools,
we submit that such plans differ substantially in "primary effect" from a taxcredit.

The first and most obvious difference is the identity of the recipient. The insti-
tution providing the services that are "purchased" or employing the teachers
whose salaries are supplemented is the beneficiary of the governmental expendi-
ture of funds. With a tax credit, on the other hand, it is a taxpayer and not a
school who is the "principal or primary" beneficiary. HU tax bill is reduced, and
his funds make their way to the institution only if and when he agrees to pass
on all or a part of his tax saving.

In the Alien case, as in Everson v. Board of Education, 330 U.S. 1 (1947), the
Court recognized that the availability of a financial benefit to parents may "make
it more likely that some children choose to attend a sectarian school." 392 U.S.
at 244. But that indirect consequence to the school was not deemed sufficient to
invalidate the law under the "primary effect" test.

A second important factor in evaluating "primary effect" is how the challenged
statute operates. Rather than directly and immediately fostering or sponsoring
religion, a tax credit works negatively. It says to a parent that he may obtain
some relief from a double tax burden in computing his income tax after the
year is over. It does not provide cash in hand as an incentive to enroll in a
nonpublic school, but works after the fact.

In evaluating the effect of churches' exemption from property taxes, the Court
observed in Wa lz v. Tax Commission, 397 U.S. 664, 675 (1970), that a tax exemp-
tion does not amount to sponsorship "since the government does not transfer part
of its revenue to churches but simply abstains from demanding that the church
support the state." The same kind of analysis is appropriate here because a tax
credit also does not "transfer revenue ;" it "simply abstains" from collecting
certain revenue to alleviate a double financial burden.

A third relevant consideration in judging "primary effect" of a law or prac-
tice is its even-handedness. In Epperson v. Arkansas, 393 U.S. 98 (1968), a unani-
mous Supreme Court invalidated a law which blotted out of the public-school
curriculum theories which are in conflict with the Biblical account of creation.
Such a law plainly has the "primary effect" of fostering or favoring religion.
The tax credit at issue here, on the other hand, is nondiscriminatory as between
parents whose children attend sectarian nonpublic schools and those who prefer
nonsectarian private schools. And it treats equally all religious denominations.

Moreover, even as between parents of public-school children and those who
attend nonpublic schools it cannot be viewed as "sponsorhsip" or "encourage-
ment" of enrollment in private schools. For no parent (even if the tax were made
"refundable") is better off financially by sending his child to a private school
than if he enrolls in a public school. At best (and these instances will be rare,
indeed), his entire private school tuition will be credited against his tax bill
thereby placing him on a parity with the parent of the public-school child. In
short, the tax creditlike the exemption in Waiz "neither encourages nor dis-
courages participation in religious life." 397 U.S. at 696 (Harlan, J., concurring).

A fourth consideration demonstrating that the "primary effect" of a tax credit
would not be the kind of "sponsorship, financial support, and active involve-
ment" which the First Amendment prohibits (Walt v. Tax Commission, 397 U.S.
at 668) relates to its place as part of a federal tax law which now includes
and has long containedmany other provisions which provide tax relief inci-
dentally benefitting churches or religious organizations. In Lemon v. Kurtzman.
403 l''.8. 602, 624-625 (1971), the Court relied, in part, on the fact that the form

83-545 0 - 72 - pt. 1 8
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of aid given by the Pennsylvania and Rhode Island statutes marked "something
of an innovation." The "primary effect" of a novel enactment assisting sectarian
schools might be to encourage enrollment in such schools in the belief that the
state would be assuming increasind responsibility for its finances. The same
cannot be said of a tax credit provision added to a law which already provides
indirect tax benefits to churches by permitting increased charitable deductions
to them ( I 170(b) (1) (A) (I) ) and singling them out for other special treatment
(c.g., I 508(c) (1) (A). 1512(b) (12) ). Exemptions from property taxes have not
had the primary effect of aiding or advancing religion because they are accepted
by the public as part of our society's desirable accommodation between church and
state ; the kinds of benefits granted indirectly to churches by provisions of the
federal tax law have the same impact, and there is no reason to believe that
credits, any more than deductions, would meet with different public response.

These considerationsas well as others that commentators have discussed
refute any suggestion that the primary or principal effect of this law is to lend
assistance "to a church's effort to gain and keep adherents." Abington School Dis-
trict v. Schempp, 874 U.S. at 228 (Douglas J., concurring). We emphasize, in
concluding this portion of our discussion, that a statute must be tested by its
primary effect, and not by it incidental or consequential impact. This Committee
need notindeed, it should notignore the fact that spokesmen for religious
schools vigorously support enactment of this bill. But that fact alone, and the
fact that their schools are desperately in need of such legislation, does not mean
that the entire law's primary impact is aid to religion, Education is aided, and an
individual taxpayer who, by reason of his religion, has borne an unfair tax
burden is given some relief. Both of these are the primary beneficiaries.

(3) "Excessive government entanglement".The Pennylvania and Rhode
Island statutes placed sectarian schools under "comprehensive, discriminating,
and continuing state surveillance" (403 U.S. at 819) to insure that public funds
wer' not being spent for religious purposes. This amounted to "excessive and
endiring entanglement" which, according to the Court, invalidated the statutes.
Ibid.

H.R. 18141 obviously presents no such changer. The Federal government is re-
quired to do little more in administering the tax credit provision that it does
now in administering Section 170, which provides for charitable deductions, and
Section 501, which exempts charitable corporations from taxation. There is no
supervision of any internal operation, no review of how teachers teach or what
materials are used. As was true in Tilton v. Richardson, 408 U.S. 872, 888 (1971),
the relationship of religious Institution(' with government is "narrow and limited"
because "[t] here are no continuing financial relationships or dependencies. no
annual audits, and no government analysis of an institution's expenditures on
secular as distinguished from religious activities."

III
We have demonstrated above that H.R. 18141 would pass the three hurdles

which stand between it and a judicial finding of constitutionality under the
First Amendment. Another argument in its favor, not yet fully explicated in
judicial decisions, is the fact that if enacted by Congress, it will reflect a con-
sidered legislative judgment of the proper balance between the demands of the
Free Eiercise Clause of the First Amendment and the inhibitions of its Estab-
lishment Clause.

In Walz v. Tax Commission, 897 U.S. 684, 689 (1970), the Court noted that the
"course of constitutional neutrality in this area cannot be an absolutely straight
line" and that "there is room for play in the joints productive of a benevolent
neutrality which will permit religious exercise to exist without sponsorship and
without interference." The spiraling costs of education in a modern world have
made it realistically and practically impossible for private schools to survive
without obtaining financial assistance from sources other than parents and volun-
tary contributors. If, given this situation, Congress fails to provide some tax
relief for parents, the Free Exercise right to send one's child to a religious school
will lose all meaning.

A tax credit in the context of H.R. 16141 fairly and reasonably "traverses the
'tightrope' " described by the Court in Wa/z. 897 U.S. at 672. The consideration by
Congress of many countcrvailing factors in deciding whether to take that course
is similar to the exercise undertaken in enacting the American-flag literacy pro-
vision challenged in Kateenbach v. Morgan, 884 U.S. 641 (1966). In that case,
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the Supreme Court upheld legislation based upon "various conflicting considera-tions" on a determination that there was "a basis upon which the Congress might
resolve the conflict as it did." 384 U.S. at 653. The same principle will be appli-:Able here if H.R. 16141 is enacted and is ever tested in the courts.The major argument that has been asserted against the constitutionality ofthe tuition tax credit is that it does not differ, in actual economic effect, from anoutright tuition grant to parents in the amount of ti,e credit and that it should,therefore be judged for constitutional purposes as the equivalent of a paymentout of the public treasury. Of course, the constitutionality of tuition grants ispresently in issue and we believe for many of the reasons spelled out here that
they are constitutional. However, whatever may be the fate of tuition grants, the
contention that they are identical to credits is unsound factually and in constitu-tional theory.

Its factual premises are weak because there is a real difference in effect on in-dividuals between a tuition grant paid before, at, or shortly after the time oftuition payment to a nonpublic school and a government promise of a creditagainst a tax obligation the following April. Since the constitutional test iswhether the government activity fosters or encourages religious observance, it is
relevant to note operative distinctions which affect the degree of encouragement
provided by a particular practice. It is subsequentl:. less probable, in other words,
that an individual will be encouraged to send his child to a private school by the
assurance that be will get a tax credit the following year than by a grant of money
(or a "voucher") available to him at the time his tuition payment is due.

Another substantial difference between a tuition grant or voucher and a tax
credit is the greater uncertainty as to the latter's conversion into an economicbenefit to the school.

Opponents of H.R. 16141 have asserted that taxpayers will be no more than
"conduits" of the amount of the tax credit and that private schools will immedi-
ately increase their tuitions. This presupposes acquiescence and compliance by all
parentshardly a realistic, assumption. A private school may increase its tuition,
but that increase is meaningless unless parents agree to pay it. So long as parents
may choose where they send their children, they are free to transfer to other
schools where tuition ib lower and where they may personally benefit from more
or possibly allof tha tax credit. That possibility does not exist, of course, witha voucher plan.

A third factual distinction concerns the low-income parents who have no tax
liability, or whose liability is less than their allowable credit. As H.R. 16141
presently stands, it affords neither the taxpayer nor the school any financial bene-
fit on account of That enrollment. While we believe that a refundable credit would
be constitutionally permissible for substantially the same reasons as we have pre-
viously given in support of the credit, we recognize that a refund in these circum-
stances might be subject to greater constitutional challenge than the credit
standing alone. Conversely, a refundable credit is a reasonable means of provid-
ing for the low-income taxpayer some small oppmtunity to secure a similar edu-
cation for his child as those who are more fortunate. Congress does, of course,
have the power to establish a tax structure that compensates for the unequal
distribution of wealth ; the progressive income-tax rates are proof enough of that.
A refundable credit is, in this context, simply a form of weal welfare legislation
and, with this added factor in the balance, even a payment from the public treas-
ury should be deemed a rational adjustment of "various conflicting consider-
ations." Katzenbaeh v. Morgan, 884 U.S. 641, 658 (1966).

While we reccomend, in this regard, that the credit be made refundable. we
also urge that a severability provision be added to Title II and that the legisla-
tive history make it clear that if the credit may constitutionally be retained
without the refund provision, it is Congress' wish to retain it. This should result
in favorable judicial action even if a portion of the law is found invalid. E.g.,
Watson v. Buck, 818 U.S. 887 (1941) ; Electric Bond & Share Co. v. SEC, 803
V.S. 419, 484-485 (1988).

Finally, we believe that the proposition that tax credits must be treated like
tuition grants is unsound as a matter of constitutional theory. In the final anal-
ysis, the form that government action takes in the field of religion is not irre-
levant. An almost-unanimous Supreme Court, sustaining the property exemption
for churches in Metz v. Tat Commfasion, 897 U.S. 664, 675 (1970), indicated that
a transfer of government revenue is different from a governmental decision not
to tax. Plainly, the economic impact of a transfer and an abstention may be
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identical . Yet a transfer of government funds might be viewed as "sponsorship"and a failure to tax merely "separation."
There are really two differences of form which may have constitutional impli-cations between a tuition grant or voucher and a tax credit. The first pertains tothe tax structure. Obviously Congress often carriers out policies or encouragesconduct by tax incentives even though it could not command such conduct di-

rectly. Marriage is encouraged, for example, by special rates for taxpayers filing
joint returns, although it would hardly be within Congress' prerogative to providecash bonuses for all newlyweds. Home purchases are encouraged by existingdeductions for interest and local real estate taxes, but homeowners could hardlybe paid a federal bounty for buying a house. These and other illustrations that
come to mind demonstrate that Congress may constitutionally do with the taxstructure what it could not do directly.

A second distinction of form relates to the negative or "abstention" aspect of
a credit. By permitting the taxpayer to retain the amount he has paid as tuition(not to exceed the statutory maximum), Congress has, in effect, withdrawn its
power to collect taxes from such portion of the taxpayer's assets as he has used
to pay for the education he could have obtained free at a public school. The with-
drawal herelike that in Walz (397 U.S. at 075)is different from an affirma-
tive grant directly to a school which puts the school "on the public payroll."
Congress may, in other words, constitutionally achieve certain results by with-
holding its taxing powers and refusing to collect a certain tax even if that same
result could not be achieved by affirmative means.

Mr. ZYLSTRA. I might say this, too, that the final report of the
President's panel entitled "Nonpublic Education and the Public
Good" does have a tremendous amount of information in it and
is supported by additional research. I would 11/2 to submit that.

The committee would probably be very interested in receiving
copies of this report which covers some of the items such as Congress-
man Carey mentioned earlier, transfer costs to public school from the
nonpublic schools, and so forth. But we will, as en organization, have
materials prepared for the committee on the co)ii,itutional aspects
of tax credit as we had received it from our panel research.

Mr. GIBBONS. Could we get that put in the record at this point?
The CHAIRMAN. Permission has already been give for that.
Mr. BROTZMAN. I think it would be up to the discretion of the

chairman as to how voluminous a document like this should be, but I
do sincerely feel that this does need to be a part of the record. I know
that this problem is going to surface, and there will be debate on the
floor on each particular point in the legislative progress;

(The report referred to follows:)
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The President
The White House
Washington, D., C. 20c00

Dear Mr. President:

1202) 002.1646

April 14, 1972

On March 3, 1972 your Commission on School
Finance submitted to you its Final Report,
covering the aspects of our study which were
required by Executive' Order 11513, dated

March 3, 1970:

Within the Commission you appointed a four-member
Panel on Nonpublic Education with directions to
report to you on matters of special concern to
the Nation'', nor'ublic elementary and secondary
schools.

The Report of the Panel on Nonpublic Education
is submitted herewith. In reading this report,
it is important to recognize that it represents
the views of the Panel members and that it has
been neither reviewed nor approved by the
Commission as a whole.

Respectfully submitted,

dell H. McElroy
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April 14, 1972

The President
The White Rouse
waegingtor, D. C. 20500

Dear Mr. President'

I have the honor to submit to you the final report of the

President'. Panel on Nonpublic Education which you'establiehed

on April 21, 1970. Throughout its deliberations the Panel has

kept uppermost in mind your request for recommennitiona "that

will be in the interest of our entire educational system."

Our findings confirm your initial eeeee ement of the non-

public school situation: erTollments are falling and costal

are climbing. The trends, however, are neither inexorable

nor inevitable if certain initiatives are undertaken. We have

sought to discover reasons for, and implications of, enrollment

losses. While the causes are multiple, interrelated, and

difficult to isolate, the implications are clear. If decline

continuos, pluralism in education will cease, parental options

will virtually terminate, and public echoo/ will have to

absorb milllons of American students. The greatest impact



110

The President /age 2

will be on some seven of our most populous States and on large

urban centers, with esiecially grievous consequences for

poor and lover middle -class families in racially changing

neighborhoods where the nearby nonpublic school is an

indispensable stabilizing factor.

The social and economic costs to the Nation are too high

to bear when compared to the lesser costs for effective public

intervention. The Panel, therefore, makes these four major

recommendations;

(1) A Federal Assistance Program for the urban poor
through a four-pronged approach which includes:
(a) reimbursement allowances to welfare families
for expenses connected with sending their children
to nonpublic schools as well as supplemental in-
come payments to the working poor for this same
purpose, (b) experimentation with voucher plans
for parents of inner-city school children,
(c) strict enforcement of the Elementary and
Secondary School Education Act so all children
receive the full benefits to which they are entitled,
and (d) adoption of Commission on School Finance
recommendation for an urban education assistance
program to provide interim emergency funds on
matching basis Co large central-city public and
nonpublic schools;

(2) Federal income tax credits tc parents for a portion
of nonpublic school tuition expenditures;

(3) A Federal construction loan program;

(4) Tuition reimbursemetts on a per capita allocation
formula in any future Federal aid program for education.

Because the crisis is most acutely felt by church-related

schools, notably Roman Catholic, the Panel has given serious

attention to the constitutional issue. It is persuaded that
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although direct aid to nonpublic schools is prohibited, aid

to parents and to children will pass judicial muster.,

Anticipt-log that such recommendations may provoke a debate

of significance to all American education, the Panel presents

criteria which, hopefully, will prove germane and useful.

but the recommendations have not sought to evoke public

response only. Much can be done by the nonpublic school

community to help itself. Concrete suggestions, which can

be adjusted to the needs of different nonpiblic schools, hive

also been made. Conscious of the great needs in the public

sector, the Panel has acted on the premise that while non-

public schools need and deserve outside help, large efforts

of self-help are also required. A private voluntary enter-

prise (a waning aspect in American life) must retain

substantial responsibility for its own affairs, lest it

become private and voluntary in name only.

One final note: the next few years are critical to the

future of pluralism in education. Whatever is done must be

undertaken with profound sense of urgency.

Respect ully subaitted,

asck
arence C. Walton, Chairman
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CHAPTER I

THE NATURE OF THE MANDATE set before the President's
Panel on Nonpublic Education as well as the Panel's related beliefs
must be clear from the outset. For this reason the Panel immediately
addresses itself to a clarification of these aspects.

The President's Panel on Nonpublic Education came into existence
on April 21, 1970, when President Richard Nixon established this
four-member group and charged it to do three things:

1. To study and evaluate the problems concerning nonpublic
schools;

2. To report the nature of the crisis confronting nonpublic
schools;

3. To make positive recommendations to the President for action
which will be in the interest of our entire national educa-
tional systerii.

The Presidential mandate, therefore, directed the Panel's investi-
gations into the formally structured programs carried on by schools.
In its deliberations, however, the Panel became keenly aware of an
important and sometimes overlooked fact: While schooling is

education, education is more than schooling.
Research findings which deal with early childhood learning may

turn out to be more significant than evaluations of preser4 structures.
Small illustrations signal large issues. The fact that eighteen-month
olds reveal little difference in learning capacity and three-year olds
exhibit sharp differentials tells us how much more we need to know
about this critical and relatively short time span of early life. Little
is known of and less is done with ways to help parents understand
and fulfill their teaching role in the infant's life, to encourage families
to help other families with the very young, to spur churches to go

1
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beyond ritualistic preparations for baptisms, confirmations, or bar
mizvahs in their relationships to the child, and to deploy public
resources so effectively that teachers interact more constructively in-
the parent-child relationships.

In a more enlightened day, we shall learn how to respond more
innovatively to the coming of a new and precious resource, the new-
born child. For the present, however, it is important to remember that
the Panel's charge was to focus upon the child after he has entered the
formal schooling process. And even within this time frame and within
this institutional setting are enough complexities to excite the energies
of all and chasten the ambitions of most.

A proper response to the President requires answers to seven im-
portant questions:

Answers to these questions are governed by facts and conditioned
by beliefs. How the Panel's conclusions have been affected by its
basic philosophy may be best perceived through a straightforward
statement of its own credo.

When a child is born, one cycle in the miracle of human love
acrd human need ends. Another begins. The new cycle involves ques-
tioning and answering. Because the infant is totally dependent, it
becomes the task of others to answer by word and died the two most
profound questions any society faces:,

What is a human being?
What is being human?

The first query relates to fact:, someone exists; the second relates
to fulfillment: existence is growth. Growth requires nurture and
direction, which are, in turn, the basic ingredients of the learning
process.

From such elementary observation emerge profound implications
dealing with the sanctity of individual life, the inviolability of each

2
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person, the child's dependency on others for fulfillment, the primacy
of the parental role, the necessary supportive involvement of society
through its school systems, the large uncertainties on how growth
and maturity are best achieved. Because various people read these
implications in different ways, a summary of our convictions is ap-
propriate. Our credo is easy to state, noble to contemplate, difficult
to realize.

We believe that when parents send offspring to school, a unique
kind of contract comes into being. Parents, literally and figuratively,
ask the teacher: "Will you help our child learn?" They invite some-
one outside the family to participate in the quasi-mystical, highly
intimate, and deeply reverent enterprise of launching a human being
into the "being human" stream. Long before the child reaches adult-
hood, millions upon millions of stimuli (books and people, sights
and sounds, tastes and touches) will pound and batter the youth.
It is the teacher's function to help sort out and transmit proper
signals; it is the teacher's role to share in the parental responsibility.
Home and school unite in a sacred trust!

We believe nonpublic schools, in their variety and diversity, offer
important alternatives to state-run schools. It is conceivable that in
years to come a larger degree of diversity will become characteristic
of the public school system. But until public schools offer wide:
alternatives, it is not only legal but right that nonpublic options h
available. Whether these nonpublic schools be rich or poor, tradi-
tional or experimental, boarding or day, church-related or not,
they have been, are, and should continue to be important parts of
the varied American educational scene.

We believe that men do not live by knowledge alone. They also
live by a set of human valuesethical, moral, and religious. The non-
public schools consciously seek to explore the utmost reaches of these
values and to inculcate in the young a respect for them. The secular
underpinning for these values is found in the seedbeds of Greco-
Roman civilization; the spiritual base rests chiefly on a Judeo-Chris-
tian religious tradition. The resulting amalgam constitutes our demo-
cratic and American values. Some two centuries have not eroded the
importance of what a 1781 charter of a nonpublic school said so
well:

Goodness without knowledge is weak and feeble; knowledge
without goodness is dangerous. Both combined form the noblest
character and lay the surest foundation of usefulness to mankind.'

We believe a major purpose of education is to increase the indi-
vidual's capacity for the generous enjoyment of life and the generous

1 jol n Phillips, 1781.
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sharing of his gifts; consequently, there must be realistic choice
choice of job, choice of church, choice of neighborhood, choice of
school. Nonpublic school supporters, while understanding the tremen;
dons burdens placed on public schools, must continue to offer a
varied educational experience, use their freedom wiseln merit their
tax-free status, and earn a just measure of public support. They must
beware of frills, be wiling to "make-do," and be eager to cooperate
at every possible opportunity with other schools.

We believe that the true vision is not of schools, but rather of the
individual child for whose growth the school shares responsibility
with parents, church, and community. Nonprblic schools accept this
vision, and their record shows a continuing concern for the education
of enterprising, creative, and compassionate human beingsa re-
source on which the future of the Nation depends. It matters little
that their numbers are small, but it matters ever so much that their
quality is high, their contributions distinctive, their clients committed.
They must not only survive; they must flourish.

We believe that, as they flourish, they must ceaselessly remind
their patrons to do everything possible to assist the public schools
which themselves confront serious problems. The following quotation
from a nonpublic school principal's letter to parents of his students
illustrates a point the Panel wholeheartedly endorses:

While you pay tuition at this school, you also pay taxes for the
support of your public schools. But paying taxes is not enough.
Parents of children in private schools owe concern and time to
the tax-supported schools. We are independent of many of the
pressures to which they are subjected, and we must use whatever
influence we have to support them in their monumental task'

The Panel's premise is clear: there is an interlocking set of rela-
tionships between all schools, and failure to recognize this elementary
fact can only resurrect or perpetuate narrow partisanships which ill
serve the Nation's children.

It is from these philosophical perspectives that we judge. It is for
others to determine whether such perspectives make sense, and if they
do make sense, to help translate them into reality.

' Phillips Exeter, 1952.
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CHAPTER II

V

1

A BRIEF DESCRIPTION OF NONPUBLIC SCHOOLS as re-
vealed in their variety, their current status, and their future will serve
as a helpful background for this study.

While it is commonplace to divide nonpublic schools into two
basic typesindependent and church-related---generalizations about
them, even when so classified, can be dangerously misleading. Some
are young institutions struggling for survival, and others are venera-
ble institutions with origins dating to early colonial days; some offer
revolutionary new curricula, while others are content with traditional
approaches; some are in great demand, while others face a threaten-
ing future.

The ten percent of total enrollment now included in nonpublic
schools does not suggest, at first blush, any considerable figure, but
this percentage represents 5,282,567 students. This number exceeds
by nearly 650,000 pupils the total public school enrollment in the
Nation's largest State (California) and surpasses by 1,800,000 pupils
New York's total public school enrollment. It is indeed a very sub-
stantial enterprise.

During the seventeenth and eighteenth centuries nonpublic
schools were chiefly small academies, seminaries, or dame schools.
Beginning in the nineteenth century and continuing into the
twentieth, increasing numbers have been church-related. Some 3,200
independent schools now range in kind from kindergartens to mili-
tary schools, from boarding (boys, girls, and coeducational) to
country day schools, from traditional and highly structured schools
to freedom schools characterized by innovation. Some recent addi-
tions, like the Street Academies and the Harlem Preparatory
School, have Iprung up to meet minority needs and aspirations.

5
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Far more numerous than the independents are the church-related
institutions, Catholic, Protestant, and Jewish. There are over 18,600
such establishments, the largest of which is Roman Catholic, whose'
12,000 schools enroll 4.37 million pupils, constituting eighty-three
percent of the total nonpublic school membership.

The long history and multiple types of nonpublic schools make
several things clear: variety is as stimulating for education as
for other spheres; freedom to form such schools is highly esteemed;
and alternatives to public education are encouraged. By and large,
the support base does not rest on people of wealth but on working
families who have paid taxes to sustain public schools and who have
paid tuitions to nonpublic schools because they have seen in them
the lr'nd of institutions best suited to their children's needs.

6

From research, recorded testimony, and distillations of its own
experiences, the Panel defines the present status of these schools in
the following terms:

1. The enormous potential of parent power is effectively
harnessed.

2. Their teachers and students play a large part in decision-
making.

3. Many are committed to experimentation.
4. Independent study and individual attention to students hold

high priority.
5. Special opportunities for improved education of American

Indians, Black Americans, Spanish-speaking Americans, and
other ethnic groups are being furthered. They will continue
to offer the children of both new and old Americans an oppor-
tunity to be educated as patriotic citizens, while, at the same
time, they maintain a link with the rich heritage that is
uniquely thein.

6. Many free or community schools are working toward the
kinds of life style and education that parents and their chil-
dren increasingly seek. Respect for the whole person and for
warm :nterpersonal relationships is a factor of increasing
importance.

7. Most people no longer see nonpublic schools as a divisive
force or as a threat to the public schools, but rather as an
integral part of American education, as partners with public
schools, and as a necessary witness to the values of volun-
tarism, pluralism, and diversity in American education. This
attitude becomes more evident in considering the following
items:

A Gallup survey put the following question to a repre-
sentative sample of the American public: "As you know,
there is talk about taking open land and building new
cities in this country. New cities, of course, would include

S3.$43 0 - 72 pt. I . 0
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people of all religions and races. If such communities are
built, should there be parochial and private schools in
addition to public schools?" Seventy-two percent re-
sponded yes, twenty-three percent no, and five percent no
answer. Respondents in areas where there are both public
and parochial schools answered eighty-four percent yes,
twelve percent no, and four percent no answer.1
Recent resezmh has confirmed the Greeley- Rossi' find-
ings that Catholic schools, the largest segment of the
nonpublic school sector, are not a divisive force and
would be so regarded only by those few who still dream
about a melting-pot kind of American society at a time
when sociologists are saying that cultural pluralism urges
the co,iscious encouragement of ethnic and religious
diversity. Moreover, our research indicates there is room
to argue that the freedom to maintain the distinctiveness
that major segments of the population desire defuses dis-
ruptive impulses.
Research shows that public and nonpublic schools' coop-
erative plans and programs have received solid support
from parents of children in both kinds of schools.

8. Public policy generally favors continuance of nonpublic
schools. The executive, legislative, and judicial branches have
spoken :

The President of the United States has declared non-
public schools "provide a diversity which our educational
system would otherwise lack."
Acknowledging that nonpublic schools serve a public
purpose, the Congress and several States have enacted
laws for the benefit of nonpublic school pupils.
The United States Supreme Court, in the Allen 4 textbook
decision, noted that legislative findings and court deci-
sions have recognized that "private education has played
and is playing a significant and valuable role in raising
national levels of knowledge, competence, and experi-
ence. . . . Considering this attitude, the continued will-
ingness to rely on private school systems strongly suggests
that a wide segment of informed opinion, legislative and
otherwise, has found that these schools do an acceptable
job of providing secular education to their students." In
the Lemon 5DiC enso a decisions, the Court did not re-
verse its findings in Allen, but only outlawed the Penn-
sylvania and Rhode Island patterns of aid to church-
related schools (not necessarily to all nonpublic schools)
because they involved the Court's conception of illegal
"entanglement" of Church and State.

"How the Public Views Nonpublic Schools," 1969.
'Andrew W. Greeley and Peter F. Rossi. The Education of Catholic Ameri

cans (Chicago: Aldine Publishing Co., 1966.)
' President Richard M. Nixon, "Message on Education Reform," March,

1970.

Board of Education v. AUen, 392 U.S. 236, 243 (1968).
' Lemon v. Kurtzman, 398 U.S. 569, 570 (1971).
Early v. DiCenso, 398 U.S. 89 (1971).
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9. Nonpublic schools are rendering meritorious service in
inner-city areas where their continuance is crucially needed
for the education of economically disadvantaged children.
For this the following investigations offer buttressing data:

A research study in Michigan has revealed that there is
"more evidence of equality of opportunity in the church-
related than in the public schools." In terms of "educa-
tional advantages," a child in a "low status" community
is 'better off in church-related schools than in public
schools." 7
A comparable study in Chicago produced evidence that
Catholic schools "were not, as had been charged, filtering
off the most intelligent students in each area and leaving
the dregs in the public schools. In fact, the Catholic
school IQs fell farther behind the public school IQs in
poor neighborhoods than in wealthy neighborhoods."
Catholic school pupils' achievement was equal or superior
to that of comparable public school pupils where "per
pupil cost was only 59.8 percent as high as the public
school expenditure level."
In Chicago, "dollar outlays for instruction by the Cath-
olic schools were more evenly distributed across neighbor-
hoods of varying wealth than was the case with the public
schools." It was also reported that "public schools were
benefiting wealthy and white communities more than
poor and Black communities, while the Catholic schools
were benefiting poor and Black communities more than
wealthy and white communities."

10. The national mood favors voluntarism in education. This
assertion is made in light of these considerations:

A nonpublic school is a voluntary enterprise. It begins
when a community of people decides to make a private
investment in nonpublic education. It continues as long
as the community maintains its support. It goes out of
business when its backers withdraw theirsupport.
The American investment of private funds in nonpublic
schools is unparalleled in any other nation of the world.
For example, in the Chicago Archdiocesan school system,
parents of about 20,000 eighth graders enrolled for next
September's Catholic high school freshman class pledged
to spend in excess of $32 million for their children's sec-
ondary education over a four-year period. That kind of
investment in private education is unheard of beyond the
borders of our Nation.
There is a strong sentiment developing in favor of op-
tions, for example, the choice of one of several public
schools with n a system or the choice of a public ornen-
public school by way of a voucher plan. It would be
utterly cynical to presume that all this interest in options

All quotations in item 9 are taken from Donald A. Erickson and George
F. Madaus, Issucs of Aid to Nonpublic Schools, Summary Analysis: Center
for Field Research and School Services, Boston College, Boston, Mau, Sep-
tember 17, 1971.
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is motivated only by racial considerations though, unfoe-
tunately, racial prejudice of one kind or another is effec-
tively holding up general plans for options based entirely.
on educational considerations.

In addition to the positive aspects recorded above, there are other
grounds for optimism. Because 1971 brought Supreme Court deci-
ions that created considerable disappointment among nonpublic
school adherents, there is a tendency to view the recent past as one
of unrelieved gloom. A broader perspective leads to different assess-
ments. In point of fact, the year brought these five quite remarkable
developments which will be discussed individually:

The Serrano decision is of more than casual interest. Handed
down on August 30, 1971, by the Supreme Court of California,
the ruling declared that the State's funding system, with its
heavy reliance on local property taxes, generated excessive
variations of expenditures per pupil among districts. Californi-
ans were being classified according to wealth; and classification
by wealth, said the Court, is intolerable when it interferes with
the "fundamental" interests of individuals. Education is a
fundamental interest.

The Panel, impressed by the Court's high sensitivity to the
concept of equity, asserts its dedication to the same high ideal
and feels that Serrano (plus subsequent decisions in Minnesota,
Texas, Arizona, and New Jersey) signals important advances in
asserting the rights of all children to a fair share of tax resources.

Related to Serrano is a Texas ruling by a panel of three Fed-
eral judges. The Edgewood Texas School District (with a poor
and predominantly Mexican-American population) had a per
pupil expenditure of less than $300, as contrasted with $5,334
for the richest Texas district. As the New York Times editorial-
ized on December 25, 1971, "When the difference in financial
support is almost 2,000 percent, the result is a Tale of Two
Schools that makes a mockery of equal protection." The Panel's

Serrano v. Priest, (Cal. App.) 89 Cal. Rptr. 345 (1971).
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concern with the right of every child to equal opportunity and
equal protection of the laws under the Fourteenth Amendment
explains its interest inand approval ofthe equity principle
expounded in these decisions.

Another positive note was the immediate and affirmative re-
sponse to a recommendation made by the Panel, in its first
interim report (February 12, 1971), that there be held a high-
level meeting in Washington to review the nonpublic school
crisis in all its dimensions. As a result, forty-four leaders, repre-
senting five million youngsters enrolled in nonpublic schools,
gathered in Washington on May 19-20, 1971.

The Panel shared in these historic discussions out of which
emerged a decision to form a new organization called the Coun-
cil for American Private Education. CAPE, as it is familiarly
known, is a. fledgling organization whose potential is yet to be
realized. To its credit, it has already undertaken serious efforts
to eliminate the insulation which has existed heretofore among
components of nonpublic school systems; and its charter incor-
porates a philosophy of cooperative relationships with major
public school organizations, such as the National Education
Association. Its determination to tell the story of nonpublic
education is commendable.

The Panel judges these to be important steps. Tt renders this
judgment because any review of school history demonstrates
that internecine rivalriesoften petty and parochial in nature
have worked to the detriment of children. The widely held and
misguided philosophy that what was done for one system must
invariably hurt the other will crumble only as common efforts
are made to enlist the support of all people at this critical time
in American education. CAPE's founding requires CAPE'sfunding, and the Panel urges its financial support to major
foundations and sponsors of nonpublic schools.

One of the Panel's first recommendations called for creation
of a new structure within the U.S. Office of Education "to deal
directly with nonpublic schools and to make effective recom-
mendations to top officials in the Department of Health, Edu-
cation, and Welfare." The Panel was led to this view by testi-
mony that the nonpublic sector was virtually ignored by public
officials: data were inadequate, liaison almost nonexistent, dis-
trust evident. It was the view of Commissioner Sidney Mar landthat the proposed reorganization might prove dysfunctional and
that the proper response was rather a broadening of the Depart-
ment's vision to embrace the entire educational system, includ-
ing the previously neglected nonpublic sector. To that end, a
coordinator for nonpublic educational services has been named
to provide a direct link between the Office of Education and
nonpublic schools.

This response is reasonable, and time must be allowed to
demonstrate its value. Appraisal should be undertaken and
publicly reported no later than December, 1974.

11
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The U.S. Office of Education sponsored a historic meeting at

Air lie House in Virginia on November 15-17, 1971, which
brought together approximately seventy educational leaders:
over thirty superintendents from large urban public school
systems and their nonpublic school counterparts. No such
meeting had been undertaken previously. It was encouraging to
note that common concerns for quality education permeate the
leadership of both the public and nonpublic schools. Even
in a group discussion on financing public and nonpublic edu-
cation which produced the most spirited and most divergent
views, the conference summary recorded these telling points: '

a. Plural school systems are generally favored by
everyone.

b. The problems of public and nonpublic city schools
are much the same, that is, eroding tax base and flight
to the suburbs.

c. There is some evidence that funding and providing
services to nonpublic schools help support public edu-
cation. The more people involved, the broader will be
the support of all education.

d. Nonpublic schools would be willing to submit to rea-
sonable regulations if they use public funds.

e. To help solve urban problems, a new coalition of
superintendents, mayors, and union leaders needs to
be formed.

The U.S. Office of Education is to be commended for this
effort, ana the Panel recommends the sponsoring of similar con-
ferences. Initially, meetings of this sort cannot be expected to
produce blueprints for action, but they can go a long way toward
providing an atmosphere for constructive cooperation.

In its final report the President's Commission on School
Finance adopted the following positions:

a. The Commission recommends that local, State, and
Federal funds be used to provide, where constitution-
ally permissible, public benefits for nonpublic school
children, e.g., nutritional services such as breakfast
and lunch, health services and examinations, transpor-
tation to and from schou:s, loans of publicly owned
textbooks and library resources, psychological testing,
therapeutic and remedial services, and other allowable
"child benefit" services.

b. Aware that the provision of child benefit services alone
will not make a substantial contribution toward the
solution of the nonpublic schools' financial crisis, the
Commission farther recommends that governmental
agencies promptly and seriously consider additional
and more substantive forms of assistance, e.g., (1) tax
credits, (2) tax deductions for tuition, (3) tuition
reimbursement, (4) scholarship aid based on need,

USOE ; Conference Summary, 1971.
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and (5) equitable sharing in any new federally sup-
ported assistance programs.

c. Evidence is inconclusive in regard to the amount of
program participation that nonpublic school children
are receiving under Federal education programs for
which they are legally entitled. The Commission' urges
that the Federal Government take action to guarantee
to nonpublic school children equitable participation in
all Federal programs for which they are eligible.
Though these programs would continue to be admin-
istered through public school systems, such action
would insure that all eligible childrer attending non-
public schools participate in federally aided programs.

Neither rhetorical flourish nor desire for self-fulfilling proph-
ecy prompts the Panel to welcome the Commission recommen-
dations as historic ones. The fact speaks for itself. When the
Commission began its deliberations, it was difficult for the Panel
to anticipate that such support would have been achieved on
these delicate points. The action has been taken. The recom-
mendations are going forward to the President and to the Con-
gress. The points for well-tempered optimism are solid. The
possibility of imaginative and corstructive action now lies before
us.

13
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CHAPTER III

LIKE OTHER SIGNIFICANT VOLUNTARY ENTERPRISES
in America, nonpublic schools came into being to fill an important
need not met by a public agency, They operate under the constant
and pervasive challenge of the market: if they fail to measure up to
client expectations or if a public agency better serves the purpose,
they cease to exist.

But education is not a genuinely free market because the public
sector holds a preponderant position which is buttressed by over
$45 billion of tax money. If a difference in the resource base makes
the existence of nonpublic schools precai;aus, the situation is ren-
dered more vulnerable because winds of change are sweeping every
major contemporary institution. Nonpublic schools feel the full con-
straint of, but do not enjoy the full benefit of, the market system.

A Rand Corporation report to the Commission noted that the
public school establishments of large citi!s exhibit an incapacity to
adjust and that outside pressures are required for innovation. Despite
this alleged inability to respond effec;ively, public school enrollments
have increased twelve percent since 1f.,55, while nonpublic enroll-
ments have decreased by twenty-three percent. Possibly a paradox
is in the making. It is clear, however, that the public interest is
related to the all-important questic:i: if nonpublic schools do not
survive, what consequences follow for public schools and for Ameri-
can society? Three major conclusinns must be considered in ren-
dering a proper answer.

14
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1. Housing patterns are altered because people with
sufficient money flee from overcrowded schools and leave
the poor to endure deteriorating neighborhoods and
schoc

2. 1i.. 4ployment ratios between rich and poor, black
and white become further distorted because overcrowded
schools have a higher proportion of dropouts.

3. Racial stability is most threatened where most
needed because neighborhood nonpublic schools are
frequently the major reason for holding whites in the
area.

Prudent policy-making requires analyses of major possible alter-
natives. If the accepted hypothesis is wholesale closing of nonpublic
schools, analysis of State and urban enrollment patterns, respectively,
reveals important conclusions. Modifications of estimates obviously
qualify the conclusion, and the following analysis draws heavily on
research authorized by the President's Commission on School Finance.

Nonpublic enrollments are concentrated in New York (789,110),
Pennsylvania ( 518,435 ) , Illinois ( 451,724 ) California ( 398,981 ) ,

Ohio (339,435), New Jersey (298,548), Michigan (264,089), and
Massachusetts (205,011). These eight industrialized and urbanized
States are heavily encumbered by costly public services, with serious
financial crises a distinct possibility. Disquieting signs are already
appearing, such as extended public school holidays in Ohio because
of negative school levy votes, Pennsylvania's fiscal brinkmanship
prior to recent tax legislation, and staggering budget demands on
California and New York.

Michigan is a dramatic case in point. Aware that its nonpublic
schools (which in 1970 enrolled 287000 pupils, or some fourteen per-
cent of the State's school-age children) were in financial trouble, the
legislature passed a bill authorizing use of tax funds for partial pay-
ment of the salaries of lay teachers in Michigan's nonpublic schools.
The amount authorized for this purpose was limited to two percent
of the total State outlay for education. In effect, the law brought aid
to nonpublic school pupils at an annual rate of about $130 per pupil,
much less than the annual rate of $843 per public school pupil.

In November, 1970, the Michigan plan was overturned by voter
approval of a constitutional amendment. Subsequent court action
sustained the voters' veto. Repercussions from Michigan were felt
across the Nation. Word reached the Panel that some nonpublic

15
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school leaders in Michigan were considering a total shutdown of their
systems and that public school authorities were bracing for an ava-
lanche of transfer students from closed nonpublic schools. Further
reports indicated that parents of nonpublic school children were orga-
nizing a "vote no" crusade to defeat proposals for millage tax increase
to pay public school bills and that some parishioners were. strongly
objecting to announcements of tentative plans to shut down parish
schools.

Because of the nature of this crisis and its possible meaning to other
States, the Panel met in Lansing on May 24, 1971, with a number of
business, education, and government leaders. After its investigation,
the Panel concluded: that the school controversy had left a large seg-
ment of Michigan citizenry frustrated and, indeed, bitter; that Mich-
igan's leadership in quality nonpublic education had been seriously
impaired; that the large and financially hobbled urban centers, nota-
bly Detroit, would have to provide facilities for a substantial number
of transfer students; that the white ethnics and Blacks in Detroit who
prized their nonpublic neighborhood schools faced the dismal
prospect of losing such facilities in the near future; and that projec-
tions for the State's educational budget suggested an increase from
$1.9 billion in 1970 to $3.7 billion by 1975an increase that could
outstrip revenue by some ninety percent.

The inescapable conclusion is this: the prospect of massive dis-
locations exists in eight of the Nation's most populous States.'

The significance of nonpublic school enrollment for metropolitan
areas is suggested by a simple statistic: eighty-three percent of such
enrollinelt is round in these regions. In the twenty largest cities,
nearly two out of five school children are enrolled in nonpublic
schools. The top fifteen cities have the following enrollment figures,
which reveal, interestingly enough, that ninth-ranked Buffalo and
last-ranked St. Paul have percentages approximating that of Phil-
adelphia, where nonpublic schools enroll one of every three students.

t Economic Problems in Nonpublic Schools, p. 326.
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In changing neighborhoods of such cities exist balances so delicate
that access to a school of choice affects a decision to move or to stay;
in the cities, too, are found other changing balances because unem-
ployment, poor housing, infant mortality, and crime hit the poor
with vengeance. For example, a statistical sampling of county unem-
ployment rates, welfare case loads, and housing vacancies as these
affect Chicago, Detroit, and Milwaukee reveals a consistently higher
city rate than found in adjoining communities. The obvious con-
clusion is that if the Nation needs vigorous cities, vigorous cities
need their nonpublic schools.

It is from these perspectLes that a realistic assessment of the non-
public school condition must be undertaken. The strength of the
social fabric is at stake, and schoolsall schoolsare an essential
strand in that fabric. If the strand is weakened or severed, the un-
ravelling process will accelerate with potentially disastrous conse-
quences for the Nation. A weakening is at hand.

For the past five years, nonpublic school enrollment has been mov-
ing downward at an alarming six percent annual rate. If this trend
continues, enrollment will be about twenty-five percent less in 1975
than in 1970. The presently distressed area is Roman Catholic, where
exists a distinct possibility that within a fifteen-year period, 1965-
1980, enrollment may drop by almost sixty-five percent. Multiple
factors are at work, among which are:

1. Movement of children from neighborhoods where there are
nonpublic schools to neighborhoods where there are none;

13
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2. Closing of nonpublic schools with resultant transfers to pub-
lic schools;

3. Parents' reluctance to send children to financially troubled
schools;

4. Parental decisions to avoid high tuition rates;
5. Parents' failure or inability to perceive any special educa-

tional and/or religious values in a particular school;
6. Lack of uniqueness;
7. Changing religious and cultural mores among parents in

suburban areas;
8. A lower birth rate in a particular locality.

It is simplistic to conclude from research on enrollment trends
that any single factor is so overriding that others can be discounted.
Indeed, for city families with marginal disposable incomes, the cost
may loom largest; whereas for suburban parents it may be distance
to the nearest nonpublic school, new mortgage responsibilities, or
secular attitudes.

While attention has been focused on Roman Catholic schools be-
cause they represent the largest and hardest-hit nonpublic segment,
the problem is not exclusively theirs. During the past two years, en-
rollments in independent schools have declined about eleven percent;
at military schools, ten percent; at boarding schools, four percent.
Despite present rates for boarding students in excess of $4,000 a
year, costs continue to outrun income. Ten years ague, only a quarter
of the Nation's independent schools were operating with deficits; by
1971 the figure had doubled, and about twenty-five private schools
have closed doors since 1968. As Newsweek ( January 31, 1972)
noted, "Most have been caught in a vicious circle: rising costs dic-
tate increased tuition which, in turn, serves to deflate enrollments." 2

Estimating cost of transferring all nonpublic school pupils to public
schools is exceedingly difficult. A research team from the University
of Notre Dame developed three categories, described as: (1) low
excess capacity formula, which assumes a decrease in public schools'
pupil/teacher ratios; (2) crude excess capacity formula, which as-
sumes no change in pupil/teacher ratios; and (3) high excess capacity
formula which assumes that the pupil/teacher ratios will rise to the
highest level experienced during the past six years. Using these
formulas, the researchers estimated the total cost in a range from
approximately $7.7 billion (low excess capacity formula) to approxi-
mately $4 billion (high excess capacity formula). The Panel believes

'More complete data may be available in a report prepared by USOE.
Staff efforts to secure this so-called Kossoy Study were unsuccessful.
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the higher estimate is more realistic in view of the trend to reduce
rather than to increase pupil/teacher ratios in public schools.

The problem would vary from State to State. In the rural and less
densely populated States of the South and West, nonpublic school
closings would have little effect. On the other hand, seven populous
industrial States (New York, Pennsylvania, Illinois, New Jersey, Cali-
fornia, Ohio, and Michigan) would be called upon to absorb seventy
percent of the costs associated with the transfer of nonpublic school
pupils to public schools.

These seven States would face a severe economic impact because:
(1) public school costs are already high in these areas (2) public
school enrollments have not fallen as much as in other parts* of the
Nation so that the capacity to absorb more students is restricted.

Even more than the State burden would be the city crisis. To
give this greater specificity the Panel considered results from research
by the School of Education of the University of Michigan. These
researchers sought to draw an "urban financial profile" and used
Chicago, Detroit, Milwaukee, and Philadelphia for their laboratories.

The question was this: Can the public school systems of these
cities, without securing additional facilities, absorb the pupils now
attending nonpublic schools if all the nonpublic schools were closed?
The researchers took into special account the Catholic schools, which
enroll the largest number in each of these cities. Important variations
exist.

In Chicago, A. Epstein and Sons, Inc., estimated rehabilitation
and replacement costs for the public schools and concluded that
$1,103,113,846 would be required, at current prices, to bring Chicago
school facilities into good condition. But the University of Michigan
researchers added:

If, in addition, it were necessary to provide facilities for
approximately 85,000 elementary pupils from the parochial
schools and 45,000 secondary pupils, it would be necessary to
increase this budget by at least $464,000,000. This would in-
crease the total to approximately 1.6 billion dollars.'

For Detroit, a building program to house adequately all public
school pupils would require a minimum expenditure of $234,000,000.
If all the Roman Catholic schools of Detroit were closed at once
and their students were to be housed by the Detroit schools, an
additional $174,500,000 would be required. The research report also
noted that if a massive shutdown of Detroit's nonpublic schools were
to precipitate a large exodus of families from the city, "Closing non-

'The Financial Implications of Changing Patterns of Nonpublic School
Operations in Chicago, Detroit, Milwaukee, and Philadelphia, p. 97.
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public schools might have greater financial implications for fringe
suburban areas than for the 13,-:roit public school system."

Closing of Roman Catholic schools in Milwaukee would add
$47,800,800 in construction costs to the $76,000,000 program which
has been authorized.'

The summary of the University of Michigan for the three cities
was stated this way:

It has been projected that if all the nonpublic schools which
are experiencing financial difficulties, including many Roman
Catholic schools, were to be closed immediately, the additional
cost of housing pupils now in attendance would be as follows:
Chicago, $464.000,000; Detroit, $174,500,000; and Milwaukee
$47,800,000. These funds ($686,300,000) would be in addition
to resources required to fund the long-range construction pro-
grams for each of these cities.

If nonpublic schools in these three cities closed over a longer
period of time, the result would be that projected decreasing public
school enrollment might be correspondingly replaced by transfer
students from nonpublic schools. Slowly declining nonpublic school
enrollments might make it possible for the central city public school
systems, together with the public school systems of the surrounding
suburbs, to absorb substantial numbers of the nonpublic school pupils.
While the additional cost for capital outlay and operation would be
much the same whether students transferred to the city schools or
to their suburban counterparts, the financial impact would be dis-
tributed over a much greater area and a larger number of tax-
payers. But the eventual impact is real and very substantial.

Philadelphia would be in more serious straits. The University of
Michigan report indicated that between 1965 and 1971 the Phila-
delphia school district spent $381,163,000 for capital improve-
ments, but despite these herculean efforts the remaining capital
program proposed for 1972-77 still carried an estimated price tag
of $339,244,000. An additional $60,000,000 would be required 'in
1978, and annual expenditures of $40,000,000 for 1979-80 would be
needed to complete the currently envisioned capital program. Total
cost of all phases of the school building effort would reach $880,-
400,000. With inflationary pressures, the total cost could be over
$1,000,000,000.

The University of Michigan researchers further reported that:
Accommodating the 136,500 pupils now in the Roman Cath-

olic schools of Philadelphia in accordance with the goals and
priorities set forth would require a necessary additional expend-
iture of almost $600,000,000. Housing the 58,900 secondary
pupils will require about $290,000,000 and the 77,300 elemen-

4 Ibid.
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tary pupils approximately $310,000,000 with no allowances for
inflation.

To consider adding a capital program of $600,000,000, even
if spread over the next decade, in the existing long-range capi-
tal program for the Philadelphia area seems outside the range
of credibility, because 1971 has been a year of crisis for the
capital program of Philadelphia public schools. In July 1971,
the capital program was halted with the Board of Education
announcement of the suspension of 28 projects which were to
have been completed during the next five years.

Even with the gradual phasing out to permit incremental absorp-
tion of nonpublic school pupils into the Philadelphia public schools,
"it would still be impossible for the public schools to provide for
them adequately in the existing facilities or with facilities now
projected. Even though fifty percent of the nonpublic school pupils
were to transfer to suburban schools outside Philadelphia, it would
be impossible for the public schools of Philadelphia to absorb the
remainder without incurring a crushing financial burden. The pres-
ent financial crisis has been brought on in part by the necessity of
the public school systems to rebuild the entire school plant, after
years and years of neglect."

A blue ribbon task force, consisting of thirty-one prominent Phil-
adelphia businessmen (Jews, Protestants, and Catholics), has just
completed its analysis of the Archdiocesan schools and declared that
by 1975 the cumulative deficit will reach $55.4 millioneven though
projected per student cost for 1975 is $478, as contrasted with
1971-72 per student costs in Philadelphia public schools of $1,027.
Transfers may help the financia' status of public schools if State
aid increases, but even this prospect is inadequate. Commenting on
the task force report, School Superintendent Matthew Costanzo ob-
served that "if we had to take on the number of youngsters they
say they will drop, we'll be in dire straits."

The overall dimensions of construction costs are summarized in a
report by the National Educational Finance Project, which declared:

The school building shortage is a reality which cannot be
overlooked in school finance programs. Even with the unprece-
dented increase in school r^ns,ruction since World War II, a
deficit of 500,000 classrooms remained in 1968. This backlog
of needed construction accumulated during the Depression years
and World War II. Especially in urban districts antiquated and
educationally obsolete classrooms which normally would have
been replaced have remained in use.

Between 1948 and 1968 the number of classrooms constructed
each year increased from 30,900 to 75,400 and the average
expenditure per classroom increased from $32,815 to an esti-
mated $67,432. . . . In the decade of the 1970's the Nation
will need approximately 120,000 classrooms per year at an
estimated annual aggregate cost of $7.8 billion in 1968-69
dollars. . . .
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1

If these new construction needs are accurate, positive action
must be taken to provide the needed funds or a moratorium on
construction will result with millions of school children being ill-
housed and ill-educated.'

The Panel is persuaded that just to meet normal projections of
public school enrollment, the public burden will become heavy and
can become crushing if large numbers of nonpublic school pupils are
transferred into public schools. Apropos is the following statement of
the Commission on School Finance:

Cost projections are startling. Outlays for education will rise
substantially during the next decade if prese it trends continue.

Total expenditures of public school systems during the 1970-71
school year came to approximately $45 billion. During 1975-76,
according to projections provided to the Commission, expendi-
tures are estimated :o reach $60 billion, and will continue climb-
ing to the end of the decade, so that in 1980-81, they will conic to
some $64 billion. This is in 1970 dollars. If we assume that price
increases at an annual rate of three percent, these figures will be
approximately $69 billion for 1975-76 and $86 billion for 1980-
81. Paying for education is going to place enormous strains on the
Nation's taxpayers. What is more, the cost of other public services
are going to climb at least as much if not more.'

In the Nation there are now 17,498 school districts, which vary
enormously in size and in resources; there are over 46,000,000 chil-
dren in the public schools alone, and the cost of education in these
schools will be slightly over $1,000 per child this year, compared with
halt that sum just ten years ago. The Panel concurs with a Washing-
ton Post editorial of Janus:* 23, 1972: "Any new Federal fundings
sufficient to make any real differences to the local school districts will
have to run, in national total, to many billions of dollars. It is hard
to think of any other public responsibility that is simultaneously so
massive and so intricate." Any serious thought about this massive
and intricate responsibility must include attention to the fiscal con-
sequences of widespread closing of nonpublic schools.

It is clear to the Panel that most public school budgets, already
heavily burdened by soaring costs for present and projected programs,
would have to be drastically revised if thousands of nonpublic school
pupils were added to public school rosters. Budget adjustments might
require double-shift classes, shortened calendars, cuts in enrichment
programs, and other reductions in quality, Yet, some public school
systems already are confronted with the prospect of having to re-
trench on important programs for their present student body. Addi-
tional students at this Mae would not lessen the difficulty of giving
adequate education to pr ently enrolled pupils.

' Future Directions for School Financing. National Education Finance
Project, pp. 29-30.

' The President's Commission on School Finance, pp. 11-12.
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With recommendations from various groups for early childhood
education, programs for exceptional children, vocational and adult
education at all levels, and for the special needs of the inner-city
schools, it is apparent that the magnitude of the challengewhen
put in the context of the rising cost of other social servicesis
tremendous.

Not unrelated to the total problem is a disinclination of the Ameri-
can people to ratify and support additional revenues for the schools.
In 1965 approximately three of every four bond issues received
public support; in 1971 less than half were ratified.

The following table reveals a melancholy story:

In summary the Panel concludes:

1. Projected costs to maintain the present level of public educa-
tion and to meet urban school construction needs are
prohibitive.

2. The history of rejected school bond issues is not encouraging.
3. The burden for transferring nonpublic school students to the

public sector will fall most heavily on States and center cities
which already carry heavy financial loads.

4. Collapse of the nonpublic, schools in these areas may well
prove disastrous.

5. The social costs could prove more onerous and dangerous
than the economic burden.

The American people thus face two basic choices:

I. Stand by passively while nonpublic schools decline and accept
the inevitable consequences of further increased taxes occa-
sioned by the transfer problem, or

2. Act on the premise that wise public policy requires interven-
tion at critical points to sustain a system which educates over
five million youngsters, evokes a multi-billion dollar private
investment effort, and provides for parental choices.

The Panel concludes that public action is required, but this raises
very complex legal issues.
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CHAPTER IV

BECAUSE NONPUBLIC SCHOOLS MUST MEET both Federal
and State legal requirements and because at times sharply different
emphases separate the two, the question of aid to pupils enrolled in
these institutions involves complex issues of constitutional law.ii

Although the American Constitution is silent regarding educa-
tion, court interpretations of the First and Fourteenth Amend-
ments have developed a legal matrix wherein certain rights and
limitations are reasonably defined. Most basic is the parental right
of choke of a school for their childrena right safeguarded by
the Supreme Court's Pierce 1 decision, handed down forty-seven years
ago in the Oregon school controversy occasioned by that State's
effort to compel parents to send their children to public schools.
Although the decision in the 1925 Pierce case was keyed mainly to the
confiscation of private property without due process (the Oregon
statutes would have put all nonpublic schools out of business), the
Pierce decision did give legal sanction to a parent's choice of non-
public schooi lot Sick-maindated schooling.

In subsequent decisions, the Court removed any lingering legal
doubts regarding the parents' right to send their children to a
nonpublic school. The Court's latest thinking will be revealed in a
forthcoming decision involving Amish parents in Wisconsin who
have pleaded that they should not be required to send their children
to high school because formal education beyond the eighth grade
is inconsistent with Amish religious tradition. The case involves
profound questions about the public good, the State's role as pareru
patriae, parental rights, and religious freedom.

' Pierce v. Society of Sitters, 268 U.S. 510 (1925).,
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It is one thing to assert parental rights over the education of
children and quite another to protect such rights when the exercise
thereofpartly in response to State requirementsis crippled for
social, religious, or economic reasons. Consequently, the Supreme
Court has been asked over the past 25 years to create a body of 1,w
through interpretations of the Fist and Fourteenth Amendments,
with practically all cases hinging on the constitutionality of using
public funds for the benefit of pupils enrolled in church-related
schools. From these cases have come ground rules which affect every
recommendation f government Action.

In the 1947 Everson 2 decision, the Court upheld the constitution-
ality of a New Jersey law which provided tax-supported transporta-
tion for nonpublic school children on substantially the same basis as
for public school pupils. The 1?.. to this decision was that the law
could not deprive a citizen of a public service either because of his
faith or his lack of it. The Court, however, also ruled that the First
and Fourteenth Amendments prohibit tax aid for the direct benefit
to a church-related school. In effect, the Everson decision closed the
door to proposals for tax support of nonpublic schools but opened it
to a variety of tax-financed child-benefit services. In somewhat over-
simplified terms the judicial maxim was that aid to the nonpublic
school child is legal, but aid to the nonpublic school is illegal.

In 1968, the Court was asked in the Allen case to rule on a New
York law which authorized the loan of publicly owned textbooks to
nonpublic school children. Evidence during the case was presented u.,
show that loaned textbooks, at least indirectly, helped nonpublic
schools by relieving them of expenses which would have been passed
along to parents. In a decision with far-reaching implications, the
Court ruled that the constitutionality of the statute did not revolve
primarily around the question of whether a cht ,th-related school was
aided in some way, but of whether the statute had (a) a secular pur-

pose, (b) a secular effect, and (c) neither aided nor inhibited reli-
gion. The Court ruled that the New York textbook law complied
with these criteria.

In 1970, the Court took jurisdiction in the Walz 3 case in which
the constitutionality of tax exemptions for church-owned real estate
was challenged. The Court conceded that tax exemption is surely a
form of substantial indirect aid to church institutions but that it was
preferable to taxing their properties because taxation would entangle
the State in church matters in ways not permissible under the First
Amendment. Thus was added the criterion of "excessive entangle-
ment."

' Everson v. Board of Education, 330 U.S. 1 (1947).
' Walz v. Tax Commission, 397 U.S. 664, 674 (1970).
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In 1971, the Court ruled on three separate cases which were, how-
ever, consolidated for oral argument and were closely associated in
the Court's verdict. The first (Tilton v. Richardson) involved the
constitutionality of the Higher Education Facilities Act of 1963,
which provided Federal construction grants for colleges and univer-
sities as long as the facility was not used for religious worship or in
connection with a divinity program. By a five to four vote the Court
upheld this Act and added the proviso that buildings constructed
with public funds could never be converted to religious purposes.

The other two cases (Lemon- DiCenso) related to religiously affili-
ated elementary and secondary schools. Involved in the Lemon case

was the constitutionality of Pennsylvania's 1968 Act which authorized
the Secretary of Education to purchase certain secular educational
services from nonpublic schools, directly reimbursing those schools
solely for teachers' salaries, textbooks, and instructional materials.
Reimbursement was restricted to courses in specific secular subjects;
textbooks and materials had to be approved by the Secretary, and no
payment would be made for a course containing any subject matter
expressing religious teaching, or the morals or forms of sectarian
worship.

The DiCenso decision hinged on the validity of Rhode Island's
1969 Act which provided a fifteen percent salary supplement to
teachers in those nonpublic schools where the average per pupil
expenditure on secular education was below that of public schools.
Eligible teachers were required to offer courses taught only in pub-
lic schools, with materials used in public schools; further, teachers
had to agree not to teach religion courses.

What did the Court decide? The following is apposite:

Every analysis in this area must begin with consideration of the
cumulative criteria developed by the Court over many years.
Three such tests may be gleaned from our cases. First, the statute
must have a secular legislative purpose; second, ics principal or
primary effect must be one that neither advances nor inhibits
religion; finally, the statute must not foster "an excessive govern-
mental entanglement with religion."

On the basis of failure to avoid excessive government entangle-
ment with religion, the Court struck down the aid programs in
Rhode Island and in Pennsylvania. The opinion, written by Chief
Justice Burger, recognized that the Court's "prior holdings do not
call for total separation between Church and State" and that "some
relationship between Government and religious organizations is in-
evitable." The Court nevertheless declared that, unlike such neutral
services as bus transportation, lunches, or textbooks, it could not
"ignore the dangers that a teacher under religious control and dis-
cipline poses to the separation of the religious from the purely secular

' Lemon v. Kurtzman, 398 U.S. 569, 570 (1971).
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aspects of the pre-college education. The conflict of functions ad-
heres in this situation."

In a concurring opinion, Justices Douglas and Black sounded a
sharply different note. Because sectarian schools allegedly afford "the
church the opportunity to indoctrinate its creed delicately or in-
directly, or massively through doctrinal courses," 5 such institutions
come under pervasive religious control. Justice Brennan's separate
opinion ran along parallel lines. The practical effect was to have four
Justices (Brennan, Black, Douglas, and Marshall) take the position
that all direct aid to church-related schools, at whatever level and
in whatever form, is unconstitutional. The majority was unwilling
to accept this position.

In the Panel's view the full Court had an inadequate perception
of realities in parochial schools because it failed to pierce the institu-
tional veil. The entire focus was on the powers of the merachy, the
role of the pastors, and the teaching commitment of religious; ig-
nored were parents, teachers, and pupils who are now cut off from
certain forms of public assistance.

Others have lava :ched sharper critiques. One such criticism holds
that, by judiLiat fiat, there is now r E tual disenfranchisement of
religiously committed people with rest,- . to public policy questions
about which their churches have a strong position. They ask whether
the civil rights of Lutherans or Jews or Quakers are to be suppressed
under the guise of "no religious division" in the same way that the
civil rights of Negroes were curtailed by a Supreme Court ruling
(Plessy v. Ferguson, 1896) that "separate but equal" treatment was
necessary for peace and order. Finally, it might be noted that some
constitutional lawyers feel the time has come to challenge the denial
of benefits to nonpublic school students on grounds that educational
appropriations are public welfare benefits which should not be re-
stricted by religious conditions. The challenge should be mounted.

Whatever legal opinions are involved, the Panel shares Mr. Justice
White's minority statement that not only has the majority decision
ignored the evidence in the Rhode Island case ("on this record
there is no indication that entanglement difficulties will accompany
the salary supplement program") but that

The Court thus zreates an insoluble paradox for the State and
the parochial schools. The State cannot finance secular instruc-
tion if it permits religion to be taught in the same classroom;
but if it exacts a promise that religion not be so taught .
and enforces it, it is then entangled in the "no entanglement"
aspect of the Court's EstaVsnment Clause jurisprudence.

Repercussions from this decision have been many. Michigan, Con-
necticut, and Ohio had plans to use State funds for teacher salary

Ibid.
Plessy v. Ferguson, 169 U.S. 537 (1896).
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supplements, which ha.'e now been thwarted; plans for purchase of
secular educational services in Illinois and New York have similarly
fallen. Still to be decided are Maryland's scholarship plan, tax credit
plans in Minnesota and Hawaii, and Illinois' multiple approach,
which includes tuition vouchers for inner-city nonpublic school pupils.

In summary, the law is still being molded and shaped by both
judicial philosophies and political events so that the final phase in the
Federal drama over nonpublic school education is still to be enacted.

Meanwhile, States labor with their special judicial problems. Under
the Tenth Amendment to th,. Constitution, "powers not delegated to
the Federal Government and not prohibited to the States are reserved
to the States or to the people." Under these residual powers, New
York in 1894 adopted the Blaine Amendment, which effectively out-
lawed any form of public aid to nonpublic schoolsa prohibition
subtequently emulated in one form or another by over forty States.

having taken such action, the States' logical step was to provide
free public school systems open to alleven though fiscal respon-
sibility for meeting these prerequisites fell on local communities. De-
spite constitutional restrictions and uncertainties, States have con-
tinued to enact laws to provide tax-financed auxiliary servics. for
nonpublic school children.

What emerges in States with a Blaine philosophy, howv..z, is an
approach toward nonpublic education that is more restricted than
possible Federal initiatives; in other States the response is diluted by
uncertainty over how far public authorities may legally go to foster
the common good when church-related schools are involved. These
facets have serious implications for the general-welfare clause of the
Federal Constitution .71nd for the level of possible public initiatives
the Panel deems most appropriate. In the wind are significant straws
which suggest enlargements in judicial constructions, and these will
be noted by policy-makers. Some of these indications are worth
noting.

Developments in State courts and in lower Federal courts indicate
that the "equal protection" clause of the Fourteenth Amendment
will increasingly be called into play. While the full significance of the
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Serrano decision is yet to be determined, it strongly suggests that the
judiciary has not relinquished the task of social reconstruction begun
in 1954 by the Warren Court. Citizens may soon have constitutional
rights to demand adequate aril fair expenditures for essential public
services; hitherto these have been defined by references to such serv-
ices as fire and police protection. Now the courts hint that welfare,
clean air, and clean water may be conceived as "rights."

In the American context, the previous task of social reconstruction
has been involved heavily with indirect redistribution of wealth; if
equality of treatment is supplemented by a due-process concept of
adequacy of treatment, then a formidable new stage in social engi-
neering awaits us. The Court has often shown itself responsive to
public opinion and to the needs of the times. Since public opinion
today is more aware of the importance of nonpublic schools, more
aware of parental rights, and more concerned with mounting educa-
tional costs, there is a distinct possibility for a more commodious judi-
cial interpretation of parent's rights over the education of their
children.

Other peoples with democratic traditions have met the challenge,
and it is difficult to believe that Americans will be less imaginative
or less concerned with justice. Canadian law has long allowed reli-
gious minorities to maintain their own schools; its federal system
leaves the bulk of educational questions to decisions by the several
provinces. The effect is a variety of methods which result in substan-
tial amounts of public funds for religious schools. Not unrelated is
the Dutch experience in the public funding of educational alterna-
tives. The Dutch have provided financial parity for public and pri-
vate education for over a half century. The resulting system of "seg-
mented integration" has served as a mitigating factor to restrain the
social and cultural impact of modernization. The end result is a
guarantee of the right to, and the possibility of, education for every
part of the population according to its own belief and choice.

30

Though for the present the Panel must operate within a frame-
work of existing judicial realities, it feels that forms of public sup-
port for nonpublic school students must reckon with the following:
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CHAPTER V

SINCE THE PUBLIC INTEREST is deeply affected by the fate
of nonpublic schools, it follows that the Government may not remain
indifferent. The real question is whether the States, which have his-
torically been held responsible for education under the Constitution,
are equipped to meet the new challenge. Sufficient political, constitu-
tional, and fiscal reasons exist to suggest that States alone are unpre-
pared for this necessary task. In the following analysis attention will
be given to specific legislative and administrative actions required for
nonpublic school pupils in the public interest.

We have recorded the fact that State responses to the needs of
nonpublic school youngsters depend on: (1) the percentage of non-
public school enrollment; (2) the constitutional flexibilities or in-
flexibilities; (3) the wealth of the citizenry and their willingness to
be taxed for social purposes; and (4) the backlog of unmet needs.
Even where fresh plans have been launched to reflect a State's spe-
cial circumstances, uncertainties persist. Some have been ruled un-
constitutional; others are pending in court; several have been enacted
into law but not implemented.

In its final report, the President's Commission on School Finance
made full State funding of education a pivotal recommendation when
it urged States to shift major financial responsibility from local
communities to State governments. Federal incentive grants have
been proposed as a means to stimulate development of comprehensive
plans toward this objective. This advocacy of full State funding,
projected almost totally in terms of public schools, raises a very seri-
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ous question: Will nonpublic school pupils be placed in a seriously
disadvantaged position?

In light of current constitutional and fiscal matters, it is the Panel's
considered judgment that public interest requires the Federal Gov-
ernment to take major initiatives toward a solution of the financial
crisis in nonpublic education. Staying well within the restrictions of
the First and Fourteenth Amendments, the Federal Government can
enact legislation for the general welfare by providing legal forms of
aid to nonpublic school pupils and to their parents. Further, because
it is in a position to see the full picture, the Federal Government can
perceive interrelationships between all facets of schooling, including
the special financial problem in the nonpublic sector. Seeing problems
as they really are is the first step toward solution.

The Federal Government not only has the resources to take this
step but already has a record of achievement in the Elementary and
Secondary Education Act adopted in 1965. ESEA, as it is commonly
called, heads the list of Federal programs which have benefited non-
public school pupils to a significant degree. This law was developed
from a valid presumption that inclusion of nonpublic school pupils is
required both in the interest of equity and in the interest of securing
the political support needed for enactment of Federal aid legislation
for public schools. ESEA still stands as the Fee !ral Government's
first major legislative achievement which constitutionally and effec-
tively benefits all children.

Appreciation of ESEA's solid accomplishment does not preclude
new legislation adequate to cope with the present crisis. More is
required than existing special child-benefit services under public
school auspices. What is needed is a constitutional and efficacious
plan which permits parents to exercise choice without forcing them
to assume impossible or unreasor.able financial burdens.

Research has revealed that outside help from churches, philan-
thropies, foundations, and individual donors is not keeping pace with
nonpublic schools' escalating expenses;' for the foreseeable future,
therefore, most additional costs will be passed along to consumers.
Many parents, already hard pressed by pleas for more donations to
nonpublic schools (notably church-related ones), by higher tuition
and fees, by rising taxes (property, income, sales, and other) for
public education, feel the limit has been reached. Clearly, any exor-
bitant increase in tuition and fees leaves parents with little choice but
to transfer their children to a public school. In that sense, financial
difficulties may be said to be at the heart of the crisis. But in a real
sense the burden varies according to spatial distribution. For the
inner-city poor the weight is crushing; for middle Americans in the
$7,500 $15,000 levels (and especially for those at the low end), the
load is significant; for young suburbanites with new homes, new

33



147

mortgages, and possibly new value orientations, the encumbrance is
more marginal. There are nonpublic schools in the central city which
go unused by many who want and need them, but cannot afford
them; there are nonpublic schools in metropolitan regions which are
under utilized because parents are unsure of their ability to meet
expected tuition increases or uncertain of tit_ school's ability to sur-
vive financially; there are, relatively speaking, negligible numbers of
nonpublic schools in new suburbs because private construction ha:,
come to a virtual halt.

Because parents within various socioeconomic groups experience
different handicaps in exercising their right of educational choice,
public policy is challenged to provide relief from excessive burdens in
different ways. Furthermore, simply trying to envision how these
needs will be satisfied during the critical five-year span ahead sug-
gests that the Federal Government will become more deeply involved
in long-range educational programs.

34

The Panel, therefore, proposes four major recommendations:
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Each of these recommendations calls for detailed analysis.

Is is grossly misleading to presume that the inner-city poor are a
nondescript mass of culturally, socially, intellectually, and economi-
cally disadvantaged people. These people are individuals, each with
talents and aptitudes, hopes and dreams, determinations and drives
to make life worthwhile despite job discrimination and other
prejudices.

Studies on urban education offer incontrovertible evidence that
thousands of child. en in the heart of large cities are locked into a
cycle of unending deprivation which starts with substandard hous-
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ing, insufficient diets, and inadequate schools. Retarded in basic skills
by the end of the third grade, unable to undertake creative work in
intermediate grades, and frustrated by their growing inability in the
upper grades, thousands start high school with a self-fulfilling proph-
ecy that they will be on the drop-out list at age sixteenidle, un-
wanted, and unemployable.

Better schools alone will not solve inner-city problems; nor will
huge sums of additional money break the awful cycle of poverty.
Nevertheless, a comprehensive Federal urban assistance program
can be used to restructure urban education so it will meet more
effectively the needs of the urban poor. Frustration has been gen-
erated by the needless complexity and seeming aimlessness of a multi-
plicity of well-intentioned but poorly designed Federal programs.

The urgency of Federal assistance to the poor in urban public
schools is evident, but equally in need are these same children in
nonpublic schools. These pupils, too, need experienced and devoted
teachers as well as a curriculum designed for inner-city conditions,
psychological testing and remedial services, a full range of audio-
visual equipment and supplies, health and nutritional programs,
counseling for their parents, safe and clean school buildings, and a
rich extracurricular program. Many are not receiving all these
special services because their schools are generally on an austerity
budget, with some on the verge of closing this June.

Inner-city church-related schools face difficult financial problems
because: (a) their revenues are derived from low-income clientele;
(b) parishes, the chief contributors to the schools, now in the chang-
ing neighborhoods count few adherents; (c) the increasing member-
ship in Spanish-speaking parishes are usually very poor; (d) present
school buildings are old and expensive to maintain; and (e) instruc-
tional costs have increased because more lay teachers are required.

These schools manage to survive because their teachers usually live
where they teach and practice what they preach; having voluntarily
accepted poverty as a way of life, they are natural neighbors to the
poor and create a climate of trust. They deeply feel that their pupils
deserve a full program, with all the advantages afforded children
who live outside the poverty belt. More help to these children is
an imperative.

To achieve this objective the Panel recommends a four-poiki Fed-
eral program which includes: (a) supplemental income allowances
for nonpublic school tuition to public welfare recipients and to the
working poor; (b) voucher plan experiments; (c) full enforcement
of the Elementary and Secondary Education Act entitling nonpublic
school pupils to benefits; and (d) an urban education assistance
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program for both public and nonpublic schools. A brief analysis of
each point will elucidate this recommendation:

This recommendation is consistent with the objectives of welfare
reform, is moderately expensive, and is a practical way to allow the
poor to exercise real choice of schools. Indeed, welfare reform rests
on the premise that in an affluent nation, citizens should be able to
support themselves without relying on monetary aid from the Gov-
ernment. This is why most welfare reform plans include a provision
for incentive allowances to welfare recipients pursuing an education,
training, or rehabilitation to render themselves economically self-
sufficient.

The Panel is convinced that many welfare parents want self-
dependence for themselves and for their children; they see in the
nonpublic schools a high quality, firmly disciplined, and richly pro-
ductive education. Welfare mothers have been known to cut back
on their food to pay nonpublic school tuition. These parents say to
their children that although they depend upon public welfare for
food, on public housing for home, on public clinics for health care,
their chosen nonpublic school is their oasis in the midst of imper-
sonalism. Indeed, welfare allowances as reimbursement for nonpublic
school tuition would also be an incentive to other welfare recipients
to sacrifice for nonpublic school expenses beyond tuition.

The proposal's cost is modest. An unpublished staff study of the
Joint Committee on Internal Revenue Taxation (February 10, 1972)
is the basis for the Panel's estimate that supplementary payments
toward tuition costs for welfare recipients and for the working poor
would not exceed a total maximum of $30 million a year. This total
presumes that about 370,000 children from approximately 175,000
families with annual adjusted gross incomes less than $5,000 would
be eligible and that the average tuition allowance would be some-
what less than $100 per child. This means that extra funds would
have to be raised from church donations and other sources.

There is a pressing need to determine whether inner-city parents
with vouchers in hand could bring about improvements 'in both pub-
lic and non-public schools. In a laudable effort to help the poor, re-
forms are often conceived by public officials and implemented by pub-
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fic officials as they perceive the needs of the poor, not a few of whom,4
I however, would like less service and more freedom. The voucher plan
I is a step in that direction.

At present, Title I of ESEA is the Federal Government's largest
assistance program for urban poor school children. It requires State
and local public school authorities to arrange for nonpublic school
pupils to receive a wide variety of auxiliary school services under
public school control. While fairly effective, these arrangements have
been so involved in some places that for all practical purposes non-
public school pupils have been denied their rightful benefits. The
Federal Government should therefore insure full compliance.

This proposal recognizes the urgency of the inner-city problem
and the necessity to maintain an effective partnership between public
and nonpublic schools. Some formidable obstacles exist, however, for
the nonpublic schools. For one thing big-city public-school officials do
not favor funding nonpublic schools. According to one Commission-
sponsored study, "these administrators do not accept the argument
that the taxpayers would get a better break by supporting the non-
public schools before they close rather than paying for the absorption
of these students into the public schools if or when they close. "' A
like reaction to this problem is seen among State legislators. In another
Commission report, "a majority (58%) disagreed that a school-aged
child is entitled to State support of his education regardless of the
school attended." 2 The Commission itself obviously viewed the sit-
uation differently, as does the Panel, which recognizes the subtle dif-
ference between the public and the vested interest.

' What State Legislators Think About School Finance, p. 25.
'Big City Schools in America, Ch. VII, p. 27.
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In addition to the political and psychological obstacles there is
another rooted in constitutional complications. Due note has been
taken of court interpretations which bar direct aid to church-related
schools, but the Court must now be asked to face .fie real-world
situation where nonpublic schools provide sound education, generally
across sectarian lines, in areas where public schools are often over-
crowded and understaffed. Presently the poor have little or no choice,
and this poverty factor could make a difference in judicial reasoning
regarding aid to a church-related school. In the Panel's judgment it
should make a difference.

Constitutional considerations may ultimately require inner-city,
church-related schcx,7s to alter their corporate structure in order to
receive government funds essential to their survival. For example,
they may have to be legally separated from the parish; while such a
requirement could be regarded as an intolerable form of governmen-
tal intrusion, virtually any adjustment to legal conditions is prefer-
able to closing any inner -city church-related schools. In short, the
Panel beseeches the Federal Government and the churches to spare
no effort to preserve these schools, schools which the poor support
out of their meager resources.

To the poor, this Nation should declare : No more closings of
inner-city nonpublic schools!

Colloquies with leaders representing a broad spectrum of non-
public education and dialoges with distinguished experts on con-
stitutional law have encouragei the Panel to make tax credits an-
other specific and urgent rec,,mmendation. Under a Federal income
tax credit plan, parents of a non-public school child could deduct
from their final tax liability (not from their gross income) an amount
ec;ual to part of their tuition to a honpublic school.

The Panel is confident that tax credit legislation will:, (a) meet
constitutional criteria, (b) promote the public good by sustaining
the current private investment in nonpublic education, (c) elicit
public support, and (d) bolster the morale of parents of nonpublic
school children. A comment on each is in order.

Federal income tax credits have a strong probability of meeting
constitutional criteria. Because the Supreme Court has only recently
ruled that legislation "excessively entangling" church and State is
unconstitutional, tax credits avoid forbidden entanglement because

53.453 0 72 pt. I - II
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under the plan: (1) the taxpayer, not the school, is subject to audit,
and (2) the prime beneficiary is the parent who exercises a constitu-
tionally guaranteed option of enrolling his children in a nonpublic
school. Also, the charge that tax credits are of indirect aid to a non-
public school can be countered with the argument that they parallel
the kind of indirect assistance which comes from any form of tax
exemptiona tax provision held constitutional in the Waltz decision.

Equally relevant are these facts. Tax credit legislation imposes no
administrative burden on public school agencies, requires no public
school system to share its resources with nonpublic schools, and en-
genders no competition between public and nonpublic interests for
funds appropriated for the benefit of all school children. The public
schools would continue to receive their subsidies and run their pro-
grams as they see fit.

Two important issues remain : whether constitutional criteria re-
quire tax credits to apply (1) to school expenses other than tuition,
such as fees or textbooks, and (2) to both public and nonpublic school
expenditures. The first issue presents little difficulty. No constitutional
reason obliges Congress to authorize tax credits for school expenses
other than tuition. The second provokes divergent opinion among
experts. The Panel perceives nothing inherently unconstitutional in
a tax credit plan covering only nonpublic school tuition payments;
at the same time, it acknowledges the advantages of integrating tax
credit legislation with other laws for the general welfare of American
education. Actually, this integration may present no great problem
because it now appears that the Federal Government may move in
the direction of a general aid formula which allocates funds to the
States on the basis of their total school-age population.

Recognizing that legislation should be governed by principles of
simplicity, clarity, and enforceability, and should leave no loopholes
for abuses, the Panel sees merit in limiting the tax credits to tuition
onlyan expense which is readily verifiable for auditing purposes and
therefore meets the requirements for good law.

Under the Internal Revenue Code, deductions and credits are
intended to establish greater horizontal equity by affording allow-
ances for special burdens and to encourage private investment in
activities which serve the public good.'

Examples of allowable deductions for special burdens are medical
expenses, casualty losses, State and local taxes, and interest payments.
Examples of tax incentives are deductions for donations to religious,
charitable, and educational institutions, as well as investment and

'The Panel's study is drawn from Roger Freeman,Income Tax Credits
for Tuitions and Gifts in Nonpublic Education, which was prepared for the
Commission.
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retirement credit respectively, These adjustments are allowed for any
number of voluntary decisions. The State and local taxes a person
pays depends, in part, on a personal decision regarding his place of
residence, standard of living, investments, choice between taxable and
nontaxable securities, and the like. If a justifiable reason exists for a
taxpayer to assume a particular obligation, such as the adoption of a
child, he is entitled to a tax adjustment. The same holds true for a
voluntary donation to a college, a hospital, or a church.

It is logical to conclude that tax credits for nonpublic school tuition
will, as have comparable adjustments, (1) sustain private invest-
ment, (2) relieve the burden of millions of Americans who exercise
choice in the education of their offspring, and (3) lessen the likeli-
hood of further burdening the taxpayers if nonpublic schools close.

Private investment in nonpublic schools can only be approximated.
One U.S. Office of Education study estimated the nonpublic schools'
total annual operating costs at $4.7 billion,' while a conservative staff
figure was less than half that amount. What makes precise recording
difficult is that many nonpublic schools, particularly those whose ex-
penses are included in a general church budget, have not kept strict
accounting records which isolate school expenses. The actual re-
placement value or market value of nonpublic school buildings is
also difficult to appraise because there is no wide demand for school
property.

It is logical, however, to conclude that if taxpayers could be as-
sured that part of their tuition payments could be used as offset
to their Federal income tax, they would be willing to maintain and
eventually increase their investment in quality nonpublic educa-
tion. Every dollar of tax credit allowed for nonpublic school tuition
will be matched by a dollar or more of private money invested in
American education. The alternative to no credit could be a diminu-
tion of private investment to the point where virtually all American
education would have to be publicly financed.

vivafts-will
Tax credit legislation need not arouse the highly emotional dis-

putes which have beleaguered various proposals for direct Federal aid
to nonpublic schools, notably to church-related schools. Testimony
from many sectors encourages the Panel to believe that enlightened
public discussion of tax credits will lead to these conclusions:, (1)
they can relieve the complex financial crisis in nonpublic education;
(2) they will cause no difficulty for public education; and (3) they
will maintain a healthy pluralism. Major opposition will come from
those anxious to see nonpublic schools disappear altogether or so re-
duced in numbers that they count for nothing in American education.

' Projections of Educational Statistics to 1979-1980, USOE, 1971.
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Many parents, depressed about the future of nonpublic educa-
tion, are understandably fearful that financial difficulties may tempt
school authorities to cut corner:. in the academic programs, with
resultant harm to their children's scholastic progress. Toleration
of mediocrity has sharp limits among those able to make a choice.
Now is the time for government responses which can have multiple
psychological effects in restoring parents' confidence in the viability
of nonpublic schools Suggestion of such governmental action pro-
vokes consideration of the nature of the required legislation and the
cost of its implementation.

While the Panel has not endorsed a particular bill, it concludes
that a satisfactory statute should include these salient features:

1. Restriction of tax credit to tuition paid to nonprofit non-
public schools which are in full compliance with Federal civil
rights requirements;

2. Limitation of tax credits to a fixed percentage of the tuition
paid for nonpublic elementary and secondary school educa-
tion (some pending bills set the percentage at fifty percent) ;

3. A maximum tax credit per child, set at a figure which
provides substantial aid for parents without subjecting the
Federal Government to an excessive loss of tax revenue
(some pending bills have set the maximum at $400 per
child) ;

4. A reduction in credit for high-income families.

Estimating the costs for the total amount of tax credit which
parents of nonpublic school pupils could claim under proposed legis-
lation is difficult. An unpublished staff study of the Joint Committee
on Internal Revenue Taxation, dated February 10, 1972, has
the latest and probably the most reliable estimate. By considering
both low-income families whose tuition payments exceed their tax
liability and high-income families whose credit would be reduced
under the proposed legislation, this study estimates the cost to the
Federal Government at approximately $500 million.

Clearly, if tuitions rise and enrollments remain constant, the cost
would increase, but relatively few schools levy tuitions at the $800
level which would be required to reach the suggested $400 maximum
credit. Further, parents would still be required to pay at least half
the tuition so that demand will afford some restraints on pricing in
the educational market; finally, even with increases, the tax money
denied the Treasury would be substantially less than the total
amount of tax funds required to accommodate nonpublic school
pupils in public school.
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The Federal Government has a successful history of substa.itial
loans for construction of educational facilities and further prec-
edents in the National Defense Education Act, where NDEA loan
programs have helped millions of American students. Certain non-
public school enrollment losses have been attributed to a combina-
tion of mobility and resulting opportuniti loss; when families with
children enrolled in nonpublic schools move from one place (usually
urban) to another (usually suburban), they find nonpublic educa-
tion is not available. In the new area the first hurdle to alternative
education is the construction cost, which, incidentally, tends to run
higher in the very areas where many church-related schools have
placed greatest emphasis.

Completely modern and permanent new plants can be prohib-
itively expensive to sponsors. In a following chapter the Panel rec-
ommends experiments with mobile, low-cost units.5 Initial programs,
supported through joint ventures with the U.S. Office of Education
and the Department of Housing and Urban Development, may have
great utility for school construction in new towns . growing phe-
nomenon) and for replacement of obsolete inner-city buildings

Predictions for any widespread use of such loans cannot be made,
but here again innovative government penetrations can test the
market, analyze the results, and make proper assessments of such a
program's long-range practicality. This recommendation is consistent
with the Panel's philosophy to encourage private investment efforts
and to build on successful government precedents.

While the Commission on School Finance expressed the view that
the Federal Government should only play a role supplementary to
the States in financing school costs, it also :ecommended Federal
incentive grants to reimburse States for part of their costs of rais-
ing the State's share of total State and local educational outlays

`Chapter VI, A, 7.
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above the previous year's percentage. Between $4 and $5 billion
would be required over a five-year period to provide incentives
for full State funding.

In an understandable desire to avoid needless control over the
States, the Federal Government may simply allocate Federal funds
on the basis of a State'- total school population. This question then
arises: will nonpublic school pupils who are counted in by the
Federal Government for the purpose of allocating funds to the
States be counted out by States when actual benefits are distrib-
uted? If this should occur, nonpublic school children would be vic-
tims of an intolerable injustice. Yet such a possibility exists be-
cause of State constitutional restrictions or because of indifference
in State capitals to nonpublic school pupils' needs. The Panel there-
fore recommends that every plan for general Federal aid to the
States include a provision which guarantees nonpublic school pupils'
equal participation. This guarantee can readily be accomplished
by a tuition reimbursement process or a withholding provision.

Under a tuition reimbursement process, every State receiving
Federal funds allocated for all school children in that State would
be required to establish a special account which, under State con-
trol, would be so administered that parents could claim reimburse-
ment for nonpublic school tuition up to the full cost of tuition or
the full Federal per capita allotmentwhichever is lower. Pennsyl-
vania and Ohio have already embarked on the reimbursement route,
and therefore on-going programs exist to provide guidance for the
Federal effort.

The Panel, aware of possible constitutional difficulties with the
tuition reimbursement process, nevertheless recommends its inclu-
sion in Federal legislation so that eventually it can be tested in the
courts. The alternative is to exclude nonpublic school pupils from the
Federal program. Such exclusim the Panel firmly rejects.

The withholding provision could be e.nployed when a State is
forbidden by its own constitution to administer Federal funds in aid
of nonpublic school pupils. The Federal Government would then
withhold a pro rata share of the State's allocation and administer
such funds through the process of tuition reimbursement for the par-
ents of nonpublic school pupils in that State. The withholding pro-
vision is a process which ha guaranteed nonpublic school pupils'
participation in the national school lunch program and in several
ESPA programs.
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Newspaper accounts have reported that a Federal value-added
tax might replace the local property tax. Since there are 17,000
school districts which levy property taxes for their schools, it is

clear that considerable time will be required to allow substantial
adjustments.

The value-added tax is presently employed in most of the Com-
mon Market countries of Europe and can generate, according to
published estimates, amounts in the neighborhood of $15 to $20
billion annually. It is a form of national sales tax imposed on manu-
facturing and distribution. Cost of the tax to the manufacturers is
passed on to the ultimate consumer in the form of a price increase.
Various reports indicate that government officials feel that a value-
added tax would encourage American exports to Europe. The Ad-
visory Commission on Intergovernmental Relations has been asked by

the President to study the value-added tax proposal in detail, and the

Panel feels it inappropriate to duplicate efforts.

It only notes that the propmed value-added tax embodies an ele-
ment of regressivity. No tax should be imposed which places a dispro-
portionate burden on the poor or low middle class. It may be possible,

however, to provide for certain exemptions (food and medi-
cine) and to incorporate certain devices (negative credits for those
who pay no taxes or are in low-tax categories) to mitigate the more
obvious disadvantages of the value-added ox.

The Brookings Institution (through the studies of Joseph Pechman
and Benjamin Okner) has presented evidence to two Congressional
Committees which rejects the value-addco tax in favor of compre-
hensive income tax reform. The Brookings' proposals would reduce
the average tax payments for families with incomes below $25,000
and would sharply increase taxes for the higher-income families. All
options will be explored, and the Panel welcomes these undertakings.

The Panel believes that contemporary Americawith its high mo-
bility, its State and regional economic interdependencies and dis-
parities, its need for trained manpower, enlightened citizenry, and
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cultivated human beingsrequires greater Federal concern for edu-
cation. We believe the Federal Government has the resources to work
with the States in providing equitably for every child's educational
need, has the capacity to create mechanisms to stimulate both private
and public efforts to offer quality schooling, and has the ability to
engineer techniques for disbursements that insure efficiency, account-
ability, equity, and non-entanglement.
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CHAPTER VI

THROUGHOUT THIS REPORT have run reinforcing themes. If
the poor are to get educational choices and if the middle class are not
to lose theirs, the federal Government must help. At no time, how-
ever, was entertained the notion that the nonpublic school community
would be, or should be, rescued totally by a public effort. The maxim
that "God helps those who help themselves" has this secular variant:
"When the going gets tough, the tough get going."

That times are tough is made clear in Commission-financed re-
search on the economic and social dimensions of the nonpublic
school crisis. These studies blend quantitative data, facts, digests
of secondary research, generalizations, projections, opinions, and sug-
gestions, and could leave the impression that nonpublic schools are
so hopelessly situated an immediate call to abandon ship is the only
sensible course. Produced by competent scholars under contract with
the Commission, these findings must be critiqued by other experts
before being accepted as the only policy-relevant body of informa-
tion. No matter how the research is analyzed. it is clear that herculean
measures and heroic self-sacrifice are called for.

This message, addressed to the nonpublic school community, is
premised on both a fact and a value judgment. The stark fact is
this: given the enormous demands on the public purse, no govern-
ment instrumentality is able to provide full funding for private
educational ventures over the next critical five-year period. The
value judgment holds that a substantive voluntary commitment of
both financial and human resources is essential to the vitality and
quality of the nonpublic school enterprise.

Before delineating specific recommendations, however, the Panel
wishes to reemphasize some very positive developmens;

Significant self-assessments leading to corrective action are tak-
ing place in many systems. Highly competent groups of externs
have just completed two exhaustive studies for parochial schools
in Washington and Philadelphia.
A growing conviction exists that what was done fairly well by
poor immigrant groups can be better done by today's affluent
society,
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Because traditional values and conventional wisdom are under
assault, more urgently needed than ever are schools which teach
certain objective, moral and spiritual standards. As bioengineers
learn more about human conception and human growth, the
greater will be the pressures for social decisions relating to the
individual's right to life, his relation to death, his sexual :ight:
and duties, and the like. Today's debate on public attitudes to-
ward abortion is simply a prelude to the whole issue of social
control over individual life. Other questions impinge on the
morality of war as an instrument of national policy, the priority
of conscription, the traditional work ethic, the dimension of in-
ternational justice, and the very concept of an all-sovereign
Nation-State. Church-related schools also wrestle with situa-
tionist ethics, the nature of a faith commitment, the God-man
relationships, authority, and the like. If the old challenge to
sponsors of church-related schools was the preservation of the
faith, the new challenge embraces the whole panorama of basic
tenets on which a free society rests.

If the need for nonpublic schools is apparent and if combined pub-
lic and private resources can be accumulated, the remaining ingre-
dient is the will to put the nonpublic house in order. As a step in this
direction, the Panel recommends that each nonpublic school under-
take the following::

1, Clarify its unique identity as a voluntary enterprise by
setting forth its particular goals and objectives within the
context of its resources and commitments.

2. Increase its associatio7. with all private and public schools
in the locality.

3. Practice a policy of broad-based accountabilityfiscal, pro-
fessional, academic, and civic. Nonpublic schools should lean
over backwards to let the world know what they are doing.

4. Accept a component of greater risk. The risk will vary from
school to school. One may face bankruptcy as an alternative
to closing because of immediate financial pressure; another
may endure public misunderstandings of its highly innovative
academic programs; another n.ay alienate clientele or
financial backers because of a commitment to racial inte-
gration; and still another may opt to stay in a troubled
neighborhood when opportunities beckon elsewhere. The
future belongs to these nonpublic schools which dare to be
exceptionally right.

5. Break the problem-psychosis web which has created an
unfortunate image of the Nation's nonpublic schools. That
nonpublic school . face a crisis is obvious, but a world of
difference exists in perceiving the crisis as a challenge to do
better or as a prelude to inescapable disaster.

6. Embark on vigorous recruiting programs. The seller's mar-
ket has ended. Parents who, a few years ago, were willing
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to pay a premium to enroll their children in a nonpublic
school are "shopping" for the best school. It now is a buyer's
market where children will be in short supply to a degree
contradicting predictions made only three or four years ago.
Most institutions will have to move competitively to maintain
their membership.

If nonpublic schools are to operate at the full capacity
necessary for financial health, their staffs, alumni, and spon-
scrs must undertake aggressive recruitment effort. Certain
prestigious academies and private universities with their
systematic searches for qualified applicants have for years
shown the way. In these efforts, it is common practice to
involve not only professional recruiters, but alumni and
faculty as well. If alumni and teachers stand by while enroll-
ment drops, then who but themselves must carry a major
burden for their institutions' crisis?

7. Experiment with mobile units to minimize construction
costsespecially in growing suburbs where needs for new
public services are acute and public financial resources
stretched. Nonpublic school construction, a booming industry
during the late fifties and early sixties, has come to a virtual
halt, with the result that students who have moved from city
to suburban neighborhoods are without choice. High con-
struction costs deter churches and other traditional sponsors
from going deeper into debt for new suburban schools. What
occurs in the school is more important than what is put on
the school. Mobile units can be easily dismantled when other
facilities are required, when elements in the new community
have resources for more permanent facilities, or, finally, when
the same units are more needed to meet other changing
mobility patterns.

8. Pool resources with other nonpublic schools in a unified
public relations project. The advantages of such a joint
enterprise are many. No public-relations program can be
successful without the institution defining its image, and no
package can be long sold unless realities match the claims.
Schools must measure up to their stated ideals. Another
by-product will be greater exchanges of information on cur-
ricula, teacher recruitment, staff salaries, budgetary opera-
tions, and the like. A knowledge of common problems may
induce common solutions. And, of course, the ultimate goal
of a more enlightened citizenry will be more fully realized.

9. Exercise firm control over operating costs. In this regard the
Panel urges consideration of the following specific possibilities:,
a. Operate at full capacity. Each school should determine

the number of pupils it can recruit and service within
the limits of its physical, financial, and personnel
resources.

b. Achieve payroll savings which result from differential
staffing, including employment of part-time teachers in
special fields and paraprofessionals.

c. Purchase equipment and supplies through cooperative
agencies which give the advantages of wholesale prices.
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d. Take steps to give full-time employment by means of
the year-round school, and/or assignment to summer
school. Supplemental employment may be one way to
guarantee teachers an annual wage commensurate with
their professional status and performance.

e. Use the services of non-salaried volunteers whenever
possible. A voluntary enterprise should welcome volun-
teered assistance.

10. Intensify efforts to expand and improve all private income
sources. Potential for increased revenue from higher tuition
and fees and from larger contributions is unclear. While there
is evidence that raised tuitions cause no mass exodus, one
study showed that objection to higher rates was the alleged
reason for about twenty percent of the transfers from non-
public schools.

A hard question for financially harassed nonpublic school
administrators is whether the support level can be raised.
When economists were asked how much more supporters of
nonpublic schools can pay, they answered that the gross
amount of money in the hands of the nonpublic school people
is more than sufficient; but the real potential is inseparably
linked with judgments on the worth of nonpublic education.
Federal tax arrangements encourage voluntary support, and
full use of such incentives should be made.

An average annual tuition of only seventy dollars for
Roman Catholic elementary schools is so remarkably low that
it can probably be raised without undue hardship. The figure,
however, is misleading because the average includes a large
number which for years have never charged tuition; con-
sequently, the median figure for schools charging tuition is
higher. Whether a school derives its chief support from tuition
or from church contributions is immaterial in terms of the
total need, but the pattern of finance does, of course, have
implications for government programs described elsewhere
in this report.

Without prejudice to its firm recommendations for gov-
ernment aid programs, the Panel proposes these avenues to
increase private investment:

a. For the support of church-related school, encourage in-
creased donations to the church, at least in proportion to
inflationary trends. The income tax advantages should
be made clear to all prospective contributors.

b. Regular raises are recommended so that tuition income
will not lag behind the higher prices being charged for
the school's normal purchase of goods and services.

c. To avoid "hand-to-mouth" financing and an atmosphere
of constant crisis, nonpublic schools should have profes-
sionally prepared budgets developed after the widest
possible consultation with the schools' patrons and bene-
factors. A major factor in the budget should be a long-
term commitment to steady support.

d. Full public accounting should be made of the revenues
and expenses, with a view to publicizing both the gen-
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erosity and the needs of those supporting and operating
nonpublic schools.

e. Within its own tradition, each school should take full
advantage of all government benefits.

11. Form partnerships wherever possible with institutions of
higher learning and especially with those having the same
sponsors. Qualified interns and apprentices should be hired,
and public regulations restricting their employment should be
modified. Innovative arrangements with college and univer-
sity faculty should be undertaken to the end that new and
exciting teaching materials may be provided at low cost,
consultant services offered on a sustaining basis, and other
special skills acquired.

12. Intensify the personal relationships between teacher and
pupil. One consistent result of attitudinal surveys offers evi-
dence to show that supporters of nonpublic schools believe
such institutions give more individual attention, maintain
better discipline, and encourage an atmosphere of serious
study. If this personal dimension is as crucial as research in-
dicates, then the nonpublic schools must extend and reinforce
that quality. Experiments which involve parents in the child's
learning experiences could prove enormously advantageous.

13. Embrace a full share of the moral and legal responsibility
for integrated education. Mere compliance with the mini-
mum requirements of civil rights laws is not enough. The
Nation expects its nonpublic schools to lead in discovering
reasonable ways to advance the cause of racial integration.
They should set a good example. Under no circumstances
should a nonpublic school allow itself to become a haven for
pupils in flight from public schools undergoing racial inte-
gration. It is useful to recall President John F. Kennedy's
words at the time of the Birmingham crisis:

Laws alone canuot make men rightwe Americans
are confronted primarily with a moral issue. It is as old
as the Scriptures and is as clear as the American Con-
stitution. The heart of the question is whether all :imeri-
cans are to be afforded equal rights and opportunities,
whether we are going to treat our fellow Americans as
we want to be treated.. . . It is not enough to pin the
blame on others or to deplore the facts we face. It is time
to act in our daily lives.

The foregoing suggestions can only be made meaningful by the
non-public school community itself. To that end the Panel urges
CAPE to seek funding to support programs of self-help. The rescue
operation must begin at home. The agenda for the rest of the
decade is formidable. It is also exciting ano pttainable.
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CHAPTER VII

FOUR YEARS FROM NOW, when the Nation celebrates its two-
hundredth anniversary of independence, the fate of nonpublic
schools, as they are known today, will have been largely determined.
Wide discussion must precede public policy decisions regarding the
future of pluralism in American education. The discussions will be
lively and the conclusions fateful. The Panel suggests these key
criteria for enlightened public debate:,

Even as schools struggle to further the ideal of a desegregated so-
ciety, they concurrently face the task of reconciling religious freedom
with the Non-Establishment Clause of the Constitution. New ap-
proaches should be undertaken in the light of recent decisions.

The basic premise for opportunity asserts that all children have
a moral right to an education appropriate to their needs and potential.

Obvious needs include education for competence in skills of read-
ing, mathematics, and writing, and in such other civic-vocational
skills that may constitute the individual child's specific interest. Be-
yond these informational areas are the formational needs, that is,
grounding in moral and spiritual values, without which a free peo-
ple cannot long exist.
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Primary responsibility for education rests with the parent, E.ot
with the State. The fundamental expression of such obligation is the
capacity of parents to select the school which they deem best accords
with thee, zhild's needs. Rejected is the notion that a State, because
it depends on an enlightened citizenry for its survival, should insure
it by legislation which eliminates the parental role. In exercising this
right, quite obviously parents may not indulge in racial or other
forms of social injustice.

A school must be responsive to the varying needs of different chil-
dren. While research on educational effectiveness is very extensive,
the findings are neither consistent nor policy-relevant. This holds true
whether the research deals with:, (a) input/output paradigms, in
which achievement is determined by the largess of resources offered
the student; (b) the process approach, in which achievement is re-
lated to student/teacher inter ,tion ; or (c) the organizational ap-
proach. in sshich schools with multiple goals have their success meas-
ured by bureaucracy. The Panel feels that one truism underlies all
others: competent men and women teaching what they enjoy, where
they wish, to students seeking to learn have a positive quality denied
to educational enterprises lacking these basic conditions.

No plan for educational reform should be encouraged if the net
result is to diminish or obstruct the goal of a free, responsible, and
integrated society, to place the heaviest financial burden on those least
able to sustain it, or to deny access to schools favored by parents
for their children. Equity, therefore, embraces not simply economic
standards but psychosocial and moral qualities. While equity defies
precise quantification, it will yield to rough-hewn norms for justice.
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This criterion refers to mechanisms which encourage Americans
to invest in education, to take an active role in its development, and
to giv, freely and voluntarily to its support. Willingness to shoulder a
fair taA Lirden is essential, but if willingness stops at this point, the
country not only loses voluntary contributions to, and voluntary
investments in, the education of its children but also departs sub-
stantially from those laudable voluntaristic efforts noted by de
Tocqueville in his classic study, Democracy in America. Everything
should be done to maintain and increase the multi-billion dollar
investment in nonpublic school students. This investment is mean-
ingful to the vitality of an American society and to over five million
students enrolled in the privately-supported sector,

Not unrelated to private investment is private giving. Anything
which encourages a donative policy, with the concomitant note of
sacrifice, should be encouraged. Personal sacrifice contributes toward
cementing a free society. Something important has been learned
fron civil rights legislation in terms of what the Government can do
to foster and sustain a free society, namely, that without good will
and voluntarism the most noble legislation will prove inadequate.

Part of America's genius has been to welcome people of richly
variegated origins. Too often the ideal has been breached under the
misguided view that "one nation indivisible" meant one homogenized
citizenry. In truth, the United States is really a Nation-State com-
posed of many national and cultural groups, with private institutions
the practical means to reflect this diversity. But private institutions
are in grave jeopardy. As Alan Pifer stated in his 1970 report to the
Carnegie Foundation:

Unless this decline (in private institutions) is arrested and
reversed, we and our children after us, will almost certainly
be living in a society where the idea of private initiative for the
common good has become little but a quaint anachronism
largely associated with the mores of an earlier age. Perhaps at
that time there will be Americans who are reasonably satisfied
with the kinds of lives offered them by a society which functions
solely through public institutions. But there may well be others
with a great yearning for more variety, more choice, more
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animation, and more freedom in their lives than such a system
would be likely to provide.

Not all Americans will accept these criteria, and many who do
accept them will give different interpretations on what they really
mean and how they can best be implemented. The important thing
is to place the criteria under critical judgment and to trust democ-
racy's ultimate logic.
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CHAPTER VIII

THE FINAL BALANCE SHEET must, of course, include major
findings of fact and the implications of these findings for the public
good. A brief restatement of both provides appropriate prelude to
the Panel's summation of recommendations for both public and
private action.

Wide diversity of types exists within the nonpublic school
segment.

Enrollments are declining. Roman Catholic elementary
schools lost 20.7 percent of their registrants between 1963
and 1969; the Missouri Synod of Lutheran Schools has also
dipped in enrollment. But researchers reported, "It seems
likely that the storm now buffeting Catholic schools will soon
affect most other nonpublic schools in the United States."'
Factors explaining declines are so mixed that it is un-
wise to rely on a single-cause approach in developing policy
recommendations.
Costs are rising. This is especially true or teachers' salaries,
which constitute about seventy percent of operation costs. The
growth of nonpublic school salaries can be expected to keep
pace with that of the public sector.
Constitutional criteria are still fluid, even though direct aid to
to church-related schools is impermissible.
Nonschool influences on learning are so powerful that solu-
tions directed only toward school problems will prove
inadequate.
Widespread ignorance of the nonpublic school enterprise
exists.

Acceptance of nonpublic schools as necessary and non-
divisive components of American education i.. growing.

Issues of Aid to Nonpublic Schools, I, Ch. VII: 2.
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1. For the nonpublic community:
The days of an assured student demand and automatic
support have ended.
Overemphasis on problems, to the neglect of problem-solving,
has created a poor public image.
Insularity has impeded comprehensive reform because prob-
lems of one school were not perceived as potential problems
for all schools.
The public school crisis itself is so severe that demands for
total public funding are presently unrealistic, therefore public
support plans will still require enormous self-help.

2. For the public:
Some $3 billion of added operating costs could annually fall
on the already heavily birder- public sector if nonpublic
schools collapse.
The heaviest burden will fall on seven industrial States and

major urban centers which desperately need stabilizing
stio;,.rt from every source.

he sociocultural costs may prove more prohibitive than
dollar co: especially for racially changing neighborhoods.
Effecev. "hoices for alternative education are declining.

There is no doubt that educational pluralism is a force for good
in American life. This view is fully shared by the Commission on
School Finance, which concluded that nonpt.' schools serve the

-Hie interest because:2

They provide diversity, choice, and he..thy competition to
traditional public education.
(They provide) the meanr for substantial groups of Ameri-
cans to express themselves socially, ethnically, culturally, and
religiously through educational institutions.'
Inner-city religious schools may preserve a degree of a hnic
and racial separation, but, at the same time, they also
preserve at least a semblance of racial balance in these old
neighborhoods.
Urban nonpublic schools often enroll a significant number
of children who are not adherents to their faith. This would

' Schools, People, and Money, pp. 54-6.
'The Ohio State University Research Foundation Report to the Commis.

sion concluded that "the current forms of urban educational governance
makes little allowar^e for diversity." Problems of Financing Inner-City
Schools, p. 52.
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indicate that their parents consider these schools preferable
in quality to public education available to them.

These are surely elements of consequence to the public purpose.

For the nonpublic school community:

Sharpen identity by defining specific goals and objectives for
each school.
Associate with public and other nonpublic educational
agencies.
Practice broad-based accountability.
Break the problem-)sychosis syndrome.
Recruit vigorously.
Experiment with ecoc,riical mobile school construction.
Mount joint public ..lions projects.
Keep tight rein on operating costs.
Strive to reach all private income sourcestuitions, gifts,
contributed services.
Build partnerships with colleges and universities, especially
with those maintained by the same sponsors.
Intensify the personal dimension in teacher/pupil relation-
ships.
Involve parents.
Be a dedicated partner in integrated education.

For the public:

Support Federal assistance programs for the u. an poor.
Grant Federal tax credits for nonpublic tuition costs.
Extend Federal construction loan programs to nonpublic
school sponsors.
Provide participation to nonpublic school pupils on the sari,:
basis as for public school students in all future federal aid
programs.

The time has come for a bold new look at education. To look
boldly requires avoidance of two evils: (1) of ignoring the past and
inviting previous errors, or (2) of worshipping the past and clinging
to molds now obsolete.

For future education, the greater threat comes from the second
course. All too vivid are the successes rather than the shortcomings
of the melting-pot theory; all too ingrained is the memory of early
religious divisiveness rather than religion's unifying contribution; all
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too stressed is the threat of the nonpublic schools to the establish-
ment, and forgotten are the attacks on religious and ethnic schools,
especially violent after World War I., Problems which divide us to-
day are no longer rooted in religious prejudice. Ra and ethnic
identity, poverty and crime, drugs and pollution are now the Nation's
domestic concern.

The country's needs have changed. The churches' needs have
changed. The schools' needs have changed. And new needs raise
new questions. Can evidence support the myth that a seventeen-
year-old high school senior is being indoctrinated in a church-related
school, but a seventeen-year-old freshman is being educated in a
church-related college? Is a publicly funded church-related school
which fulfills all State requirements an intrinsic danger to the sep-
aration of church and State? What religious sect espouses a i estab-
lished State church? This world of fantasy must end sometime.

When it does, genuine freedou, of Jioice in education will
be the possession of all Americans. A Bill of Educational Rights
can make this Nation's 1E76 annive-sazy truly meaningful. In
a word, the challenge to the Ames an conscience is simply F ow
best to deal with consequences flowing from the moment

MEM
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Mr. BROTZMAN. I will yield to the gentleman from Illinois.
Mr. COLLIER. I certainly don't profess to be, in any way, an expert

in the field of constitutional law, but long ago we adopted, notwith-
standing the basic concept of separation of church and state, a pro-
vision to the effect that a contribution to a church is deductible. How
then can there really be a constitutional question in this case?

I thank the gentleman for yielding.
Mr. BROTZMAN. I think there is a constitutional question, and I

think it comes from that line of cases that prohibits the distribution
of tax funds for so-culled secular school purposes. I have not seen any
cases that permit leaving the money there in the first place; that is,
on the so-called tax credit theory.

Mr. CAREY. I would like to make the record clear at this point. It
is extremely significant that all the court cases including the latest
one, the Lemon case, really concern the trial of actions relating to
State statutes against the clear-cut provisions of State constitutional
prohibitions for the use of State public funds.

There has been no court finding that an act of Congress relating to
education has ran afoul of constitutional principles. No case of that
kind has been handed down by the court. In fact, the only case that
concerned an act of Congress, the Higher Education Act, was upheld
in the Tilton case, which came down the same time as the Lemon case.

So, the only time the court has ruled on the constitutionality of
Federal funds, it upheld the Higher Educational Act provisions save
one minor recommendation, which has since been handled by the
committee.

Mr. BROTZMAN. I am aware of that differentiation.
May I ask one more question on this point? Has there been a State

court case where they have approved the so-called tax credit approach?
Rabbi SHERER. A few weeks ago the Stat, of Minnesota approved

not only the concept of the Minnesota State law, which gives tams
credits but has what Congressman Carey calls tax remissions as part
of its law, That was approved by the Minnesota State court.

Mr. BROTZMAN. I yield to the gentleman from Florida.
Mr. GIBBONS. I don't think you can discuss it wothout clearly

looking at the origins of the U.S. Constitution. The amendment was
drafted by Madison and Thomas Jefferson, when Patrick Henry and
the Virginia Legislature were involved in the disestablishment of the
Anglican Church in Virginia.

The whole debate and history of the first amendment is exactly in
point with what you are discussing here. There Patrick Henry was
trying to give money from the taxpayers of Virginia to educate teachers
in the Anglican Churcu, and that is the basis of the first amendment
the historical development of the first amendment written by James
Madison that is part of our Constitution today.

For you all to sit here today and say there is no constitutional
question involved is a shock to me. That is why I want to see the legal
studies that you have made as to the question of constitutionality
because it is very much in point. Anyone who has ever studied the
history of the United States ought to know that.

Mr. CAREY. Would the gentleman yield to me?
Mr. GIBBONS. I don't have the floor.
Mr. BROTZMAN I still have the floor.
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The CHAIRMAN., Let's let Rabbi Sherer reply.
RABBI SHERER. As in life, there are many questions, but there are

also answers. We, in our statement, clearly said we recognize the
difficulties in working within the framework of the tax laws. We
recognize there is a question, but our attorneys, as do the Government
attorneys, say there are answers to these questions and with the
chairman's permission it is our intention, as already stated by our
executive director, to submit to you opinions from respected con-
stitutional authorities explaining why the tax credit vehicle is in their
views constitutional.

Mr. BROTZMAN. That is ail I have. Thank you very much.
Mr. CAREY. Since the rabbi will have a brief prepared by a con-

stitutional authority, I won't engage in a colloquy with Mr. ribbons
of Florida. I don't think I qualify as a constitutional expert, although
he may. My notion of the first amendment leaves open in the final
Madison draft the free exercise clause which gave preeminence to the
disestablishment clause.

The CHAIRMAN. Mr. Coh-r_nri.
Mr. CORMAN. I am sure there is a fundamental question as to

whether we should get into that, and after that, how much should we
contribute in tax dollars to students in private schools? I call your
attention to the fact that under our tax laws we allow for the great
bulk of parents about $105 a year for federal support of their child.
That is based on the 14-percent rate, but I guess that is the bulk of
what the young children get.

For a welfare recipient in Mississippi, the amount for total expenses
for a child is $177 a month. Is it realistic to say in the face of that that
we ought to pay $200 a year for this child to go to a private school?

Rabbi SHERER. The fact does remain realistically for the public
schoolchild that there are other avenues of income to make certain
that his education can be provided in a sensible manner over and
above the contribution of thA Federal Government. As far as the non-
public schoolchild is concerned, there is absolutely no other recourse
over and above the charitable giving of the religious faith communities
and their members in this country.

So that on the one hand the public schoolchild has several sources
of income. The nonpublic schoolchild has only the charitable giving
and rnless our Federal Government as we mentioned in our testimony
will come to grips with some support than the viability of his being
educated and of the parent getting the freedom of choice is really not
meaningful or realistic.

Mr. CORMAN. I wonder if we have really come to grips in taking
care of a child in or out of school. In a sense, we give a credit of $105
toward the total expense that a parent must bear if he is in the low-
income bracket. The is the advantage he has for having a child: It
is just a pnblem for me to try to parcel out tax dollars without know-
ing where hey can justifiably h.. spent.

The administration testified yesterday supporting the negative
income tax portion of the bill, but they want it cut from other ex-
penditures. Initially they indicated they want it to come from the
public school sector, but they did seem to change their mind on that
phrase.
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We seem to have failed to address ourselves to so many human
problems. Tax credit for nonpublic school tuition may be very high
on the list, but the child living on $177 a month in a welfare family
is a difficult problem too.

Mr. COLLIER. Would the gentleman yield to me?
Mr. CORMAN. Yes, sir,
Mr. COLLIER. What you are doing is completely ignoring the other

sources of public funds which would certainly eliminate the inequity
to which it would inure.

The CHAIRMAN. Are there any further questions?
Mr. Wagguiiiier.
Mr. WAGGONNER. Rabbi Sherer, in looking at your statement,

m the first paragraph beginning on page 2, you say you are here today
on behalf of millions a' parents fighting to sustain a basic ;reedom,
freedom of choice. This is a real issue. "We believe the right of the
parent to choose the place and form of education for his child is a
right guaranteed by the Constitution."

I would like for you to elaborate a little further on that particular
statement about freedom of choice. With the language you use you
don't place any limitation on freedom of choice as a constitutional
right. Is that in effect what you are really saying?

Rabbi SHERER. There is the Pierce case which talks about that in
clear-cut terms that parents are entitled to choose whatever type of
education they seem fit and deem fit for their children. At the same
time it should be pointed out that in the very beginning from Colonial
days and from our very inception as a nation, the American way of
life never meant for educational society to be monolithic or to be a
straitjacket. Going back to our very beginning as a nation, the basic
idea of American education saw the various colors of the rainbow as
being the ultimate goal so that we have this diversity, but I believe
that there are constitutional cases which we could quote and, Mr
Zylstra, if you have them here in your panel studies, we can forward
them to you, Congressman, to buttress up what we are trying to pre-
sent this morning.

Mr. WAGGONNER. I would like for this to be a part of the record.
After my questi.in you spoke of the type of education. In your pre-
pared statement you spoke of the place and the forum of education.
There is a considerable difference between the place and the forum
which is a type of which you just spoke.

I want the record to show officially whether you are really taking
a position in making your voice heard for the first time for the place
for neighborhood schools.

Rabbi SHERER. The loncept of neighborhoqd F hools is not what
we are alluding to in tl,is particular document. What we are talking
about is the life style, vs lues, and wha ever type of school a parent de-
sires. If you are seeking background, the legal document that we
will present will cover a broad area of issues which I believe wall answer
the various points that you raise.

Mr. WAGOONNER. You are not taking a position, then, when you use
the word "place" for the principle of neighborhood schools?

Rabb' SHERER. We are talking in terms of nonpublic school sector.
Our concern as nonpublic educators relates to nonpublic education.
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Mr. WAGGONNER. You would say then the Constitution makes pro-
vision for nonpublic school students and that it does not make pro-
vision for the public school students?

Rabbi SHERER. As long as the schools do not discriminate on the
basis of race, color, or national origin, we believe the school has a
right to exist.

Mr. WAGGONNER. I am not talking so much about the right of the
school to exist, but your stated position is that the parent has the
right to choose the place and forum.

Rabbi SHERER. So long as the place and form of the school he
chooses lives up to certain constitutional requirements and to the
laws of Congress. As long as that school lives up to the laws of Congress
and the Constitution, the parent should have the right to choose that
place or form.

Mr. WAGGONNER. Then you are qualifying your blanket statement
that everybody is guaranteed by the Constitution the right to choose
a place and the form of education.

Rabbi SHERER. Congressman, I am qualifying it to the extent that
every statement we make and every law passed by Congress is based
on the need to conform to the Constitution of we United States. I
believe without having spelled it out in this document, it is certainly
implicit. We are law-abiding citizens and we expect the citizens of the
country to understand that we will abide by the law.

Mr. WAGGONNER. How do you square that with page 10 of your
statement where you say, "Mr. Chairman, Citizens Relief for Educa-
tion by Income Tax seeks fair and equitable treatment under the law
for all citizens."

You didn't say for all citizens who choose to send their youngsters
to nonpublic schools. You used the all-inclusive word "all."

Rabbi SHERER. Congressman, we believe all citizens of our country
do indeed have the right at this time to send their children to a school
which is operating under th3 laws of our land. When we speak here
about seeking fair and equitable treatment under the law for all
citizens, in the framework of this particular hearing, we are referring
to that segment of our citizens who are unjustly being denied their
right because of "pocketbook persuasion" from sending their rAfild to a
school f their choice, not by Constitution but by the financial
concern:.

We feel and we state very clearly that there should be equa' treat-
ment for all citizens so song as they send their children to schools which
abide by the laws of our country.

Mr. rAGGONNER. You have advanced the argument that they have
the constitutional right. Are c,n now taking the _position that when
there is a conflict the laws ' ongress transcend the Constitution?

Rabbi SHERER. Sir, I am ertainly not equipped by training or
what have you to determine the fine points between the relationships
between Congress and the Supreme Court. I would say that American
citizens have the duty and the obligation to live up to the laws of the
land as they are laid o'it in the Congress of the United States and as
they are spelled out by the Supreme Court. Our only concern that we
addressed ourselves to this morning is the fact that, while this const-
tutional right is here and is available for all parents, the nonpublic
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school parent is being denied the right not by the Constitution, not
by the law, but by the realities of life itself.

Mr. WAGGONNER. You are not taking the position that you are
more concerned with the problems of the nonpublic school students
than of the public school student, are you?

Rabbi SRERER. 1 said in our original statement about half an hour
ago that we are concerned with the totality of American education.
Our presentation this morning, within the framework of this hearing,
is about the problems, the serious problems, of the nonpublic school
parents, sir.

Mr. WAGGONNER. In effect, if you care to respond to my statement,
you are qualifying your statement that you have submitted for the
record by saying that you are really not talking about all citizens
when you talk about freedom of choice. You are talking about all
citizens who exercise their freedom of choice. On that I agree with you.

I am not being argumentative. I am trying to show that you took
a rather inconsistent, unqualified position in your prepared statement.
You are proving the point that, American human nature being what
it is, we have given some credence today to the adage that there are
at least two things with which you cannot tamper: a man's children
or his pocketbook without someone's expressing disagreement. Isn't
that really about what you are saying?

Rabbi SHERER. Congressman, with all due respect we feel that in
our statement we clearly enunciate the view that every parent should
be able to exercise his freedom of choice, but it is obvious that in this
country, we are a country of laws and we have to abide by the laws.
We of the nonpublic school sector will abide by the laws, and we:are
abi ling by the law.

We are not narrowing or qualifying our statement. I don't consider
this a qualification If we make a simple statement of fact that everyone
must abide by the w. We will continue to abide by the law, and we
merely ask wittiin the framework of the law, that injustice to parents
be removed.

Mr. WAGGONNER. Would you agree with the statement you have
taken this position as long as one is available to fancy Es whims or to
fancy the exercise of his freedom of choice, he should be allowed to
do It. But if he is financially unable to exercise this freedom of choice,
the Government should subsidize him?

Rabbi SHERER. We are not talking in terms of subsidy.
Mr WAGGONNER. You do not consider a tax credit a form of

subsidy?
Rabbi SHERER. We would consider it a rectification of injustice

to a man who is Jayang double taxation. A man whose money is being
utilized for sending his neighbors' children to a public school at the
same time he has to take his own funds and tax himself again to send
his child to a nonpublic school. It is a rectification of taxation.

Mr. WAGGONNER. Are you saying the payment of taxes for public
education should no be required by all? Are you saying it is uncon-
f titutional, the so-called double taxation?

Rabbi SRERER. There is no indication in our statement, that we
are about to boycott the payment of taxes. As I said throughout
our testimony this morning, we are American citizens, fulfilling our
obligations to the letter of the law. We merely ask that that part of
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the tax money that we are giving to educate our neighbor's child in a
public school be refunded to us to enable at least partly to bear the
brunt of exercising. our right of sending a child to a school of our
choice.

Mr. WAGGONNER Should a credit be granted, do you take the
position that in no way constitutes .yform of a subsidy which codld
in any way aid a religion, any relig.fd, or all religions?

Rabbi SHERER. In our view this is not a subsidy to the school.
This is an assistance to a parent by giving him back some of the money
that he has already given to the U.S. Government and I would dis
tinguish, if I may, between a subsidy as one who grants a certain
amount of money to someone out of the goodness of his heart or to
help him in some dire need. Here we are talking in terms of this
nonpublic school parent having already given an amount of money
to the Government for the purposes of education and the Government
now is merely going to return to him part'of his own money.

Mr. WiL000NNEB. You are not taking the position now that this
tax credit is one of dire need?

Rabbi SHERER. It is one of dire need, but it is not a subsidy.
Mr. GIBBONS. I am intrigued by this argument we are doing tax

justice by giving back to someone who has paid some taxes money
that they gave because they send their children to private schools.
How about the people who don't have any children? Shouldn't we give
them some tax money back, too? They pay the same school taxes.

Rabbi SHERER. Congressman, we have never objected to paying
taxes to the Government for the use of public schools. We have not
come hen for this purpose. We pay these taxes.

Mr. GIBBONS. Your case is based on the argument, if I understand
it, that your people are entitled to some money back because they pay
tax money for which they get no benefit. Well, how about the people
who have no children? Should we give them money back, too?

Rabbi SHERER. We are not asking for money back if our children
do not go to nonpublic schools. In laying a broad base of rationale for
tax credits, Congressman, one of thn points we are making is to dis-
tinguish between an outright grant or subsidy to a farmer or what-
have-you and what we are asking for. One of the distinctions is that
we are ir. essence getting a refund of money that we have paid to the
Government.

We are in no way asking that if there is no dire need as in our case
that there be any reason for nonpayment of taxes.

Mr. WAOGONNER. If you pursue that argument far enough, you reach
the conclusion a man who has paid his hard-earned dollars into till
General Treasury of the United States, if he is not a beneficiary or
recipient of welfare, then he would be entitled to a refund there.

Rabbi SIEBER. We don't intend to pursue it that far because not
everything in life can be pursued to the nth degree. A lot of things in
logic would not work out that way if ue were to pursue it to the nth
degree.

All we are saying is that one rf the rational foundations of our
claim to differentiate between a subsidy and a tax credit is that here,
in essence, we are returning part of the money to the parent that he
has paid in.

Mr. WAOGONNER. But you are willing to pursue it to the point that
you reap some benefit.
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Rabbi SHERER. Not because we reap a benefit, but because the
American educational society and America in its entirety will reap
the benefit of making it possible for diversity in education, for educa-
tional competition to flourish and continue rather than withering
at the vine.

Mr. WA000NNER. Do you view this as a subsidy to higher education
or a subsidy to poorer people?

Rabbi SHERER. We view this as a problem which affects nonpublic
school parents who are unable becauee of financial reasons to sead a
child to a school of their choice.

Mr. WA000NNER. Thank you, Mr. Chairmaa.
The CHAIRMAN. Mr. Carey?
Mr. CAREY. I just want to make the point that it is very plain why

this is not a subsidy in the term we normally use that expression
The schools we are talking fulfill the compulsory education

requirement laws of the Ste.tes. Thse schools, therefore, perform or
provide a public service. That is far different from someone who
receives a subsidy not pursuant to a compulsory law, which is placed
upon the institution by tae State.

I might add that even where there is not compulsion now elements
of incentive are appearing, as we have moved clearly in !Ale direction
of asking those who are polluting the environment to improve their
facilities by granting incentives. This is not out of character with the
public good.

The point is that the nonpublic schools fulfill the compulsory educa-
tional laws of the State as well as qualify under section 501(c) (3) of
the Internal Revenue Code as charitable organizations.

Secondly, with regard +-) the points made by my colleabue from
Florida as far as relieving those with no children of the expense of
supporting schools, we heard yesterday from the administration that
perhaps an amendment to title I could be offered. We should examine
the impact of taxes of elderly and the unfair burden placed upon them
by the high school taxes in communities

If he wants to make an amendment to title I, I am prepared to
accept it, but I think the group here is talking to title II.

The CHAIRMAN. If there are no other questions, thank you very
mut,: , gentlemen, for your appearance this morning.

Without objection the committee will recess ntil 2 o'clock this
afternoon.

(Whereupon, at 12:15 p.m. the committee recessed, to reconvene at
2 p.m. of the same day.)

AFTER RECESS

Mr. GREEN (presiding). I would like, at this time, to determine
whether or not Mrs. Rebecca Goldblum is in the room.

Mrs. GOLD/II/UM. Yes, Mr. Chairman.
Mr. GREEN. Mrs. Goldblum, we would like to resume the hearings

at this time. If you would come forward, we will resume these hearings
with your testimony.



STATEMENT OF REBECCA GOLDBLUM, VICE PRESIDENT, AMERICAN
ETHICAL UNION, NEW YORK, N.Y., AND CHAIRMAN, COMMITTEE
ON ETHICAL CONCERNS OF THE NATIONAL WOMEN'S CONFER-
ENCE, AMERICAN ETHICAL UNION

Mrs. Go Lcomust. Mr. Chairman and honorable members of this
committee: My name is Rebecca Goldblum. I am vice president of
the American Ethical Union, which is an ethical culture and humanist
federation of 26 religious societies and fellowships as well as members-
at-large of the ethical-humanist philosophy throughout the United
States. Our headquarters are at 2 West 64 Street, New York City.

I am also chairman of the Committee on Ethical Concerns of the
National Women's Conference of the A nerican Ethical Union.

My testimony will be confined to the issues involved in title II of
the act, as my organization has not taken a position on title I, although
we favor it in principle.

As a religious organization, we believe in the preservation and Le
improvement of the democratic way of life, believing that a parson
can develop to his highest potential in this way. We are convinced
that the public school system is the key to this development, that it
is a strong force in the building of a free society.

Professionals in the field of child evelfare stress the importance of the
educational and environmental influences during the formative years
in the lives of children. They have pointed out that in very young
children the factors of color, race, religion, or economic status do not
create barriers to friendship. These children from different segments
of our society begin to appreciate in terms of personal experience in
the public schools that each of his peers has something distinctive to
contribute to his growth and development. For the vast masses of
American children and youth 1f all a' es and religions, national
backgrounds, levels of economic state t is the public school that
prepares them for adult life attd for contributing productively to
American civilization.

I know that loamy of you educated in our public scl,nols are grateful
for the opportunities you heye had to be exposed to the variety of
cultures ir. which we are so rich 'n this country.

It is h* these reasons that we would deplore any act which would
destroy or weaken one of the basic and unique institutions in our
democracy. By dividing wablic funds, which are aloays likely to be
limited, among diverse school systems, there will be a struggle for
existing funds and a consequent reduction in quality for all.

There are over 250 different religious sects and denominations in
the United States. Once the public treasury is opened for such
funding as is proposed, there will no doubt be a proliferation of
religious schools of even the smallest denomination or ideologies.
These could not operate on optimum educational levels. According
to a study made by the National Educational Finance Project (funded
under Public Law 89-10) which opposes tax aid for nonpublic educa-
tion, elementary schools should have 60 to 100 students per grade for
optimal size and quality, and secondary schools should have at
least 100 students in their graduating class.

We know that it is more costly "wince many systems instead
of one. At the present time, at least 90 percent of the nonpublic schools
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are parochial or church related. About 75 percent of this number are
Roman Catholic schools, some of the other parochial schools being
Lutheran, Christian Ref )rmed, Seventh Day Adventists, Jewish,
Episcopal, Friends, Black Muslim, and secular private schools.

We must not delude ourselves as to the limited funding proposed.
The goal, often expressed, is parity with the public school system.

On the topic of problems of desegregation, what has been the case
in the last 25 years? For a variety of masons there has been a marked
exodus from public schools to the religious and private schools, the
most important reason being the U.S. Supreme Court decision that
education could not be equal if separate.

In New York City, every effort toward desegration in the public
schools resulted in the increased growth of the nonpublic schools, of
which 90 percent is white. For the last few years, there has been

iincreased enrollment in Jewish day schools and in nonsectarian private
schools. It is only the Roman Catholic schools that are faced with
lower registration ond correspondingly rising costs. Their forebodings
of the necessity of mass closings because of financial straits do not
seem to agree with two important studies made recently.

Governor Rockefeller's Commission on the Quality, Cost, and
Financing of Elementary and Secondary Education (more commonly
known as the Fl&,schmann Commission), after a study of 2 years,
asserted that the panel was opposed to public support of nonpublic
schools, and fore,,ast that by 1980 the enrollment in Catholic schools
(84.5 percent) NI ould fall by 55 percent.

The report further said that the decline would be caused by falling
birth rate and changing parental tastes, and that it would occur
"ever. if State aid were provided at a level which would eliminate the
need for all tuition payments." The average tuition payment in
elementary grades, where the projected Catholic school decline by
196 is more pronounced, was found to be only $50.

There will also be a decline in public school enrollment because of
the falling birth rate, so that children from closed nonpublic schools
will have no problem finding places. Some States have mn le provisions
for supplementary funds to take care of the additional costs in the
event of mass closings and to get authority to lease or purchase the
school buildings if available. The University of Notre Dame study
indicates declines in Catholic school enrollment "were caused by
geographic movement Ly families and changes in taste."

All too often people think that stressing the importance of public
school education, especially in a democracy, is somehow critical of
religious training. This is not and should not the case.' Religious
teaching has its important place in the lives of all of us and cortainly
parents should have the freedom to impart their own religious prefer-
ences to their offspring. This can be done in ma ay ways without weak-
ening the values of a nonsegregated education. I have more confidence
in the ability of religious schools to maintain themselves than they
have indicated. Those parents who wish to provide religiou tucation
for their ;hildren in a parochial school setting will find a 3 do so
in spite of the cost. Those who cannot may well decide t'. ., church
priorities need to be changed.

By the very nature of the system, private schooli, whether religious,
ethm.., or elitist in scme particular rspect are divisive and segregated,
even if not by intention.
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Parochial schools are segregated according to religious beliefs and
backgrounds, and indirectly by nationality and class. According to
the National Catholic Educational Association, 97.3 percent of all
students in Catholic schools are Catholic. Jewish day schools have
only Jewish children. In Lutheran and Adventist schools, enrollment
is nt least 90 percent Lutheran and Adventist. The same sources note
that only 4.8 percent of Catholic school enrollment is blackand this is
a national figurewhile public school enrollment is 14.5 percent black.
In New York City, 62.2 percent of enrollment in public schools is
nonwhite. It if, significant that the U.S. Commission on Civil Rights
pointed to the private and parochial school enrollment as a major
factor in the increasing concentration of blacks in tLe city school' sys-
tern.

It is not only as to race, religion, and nationality that nonpublic
schools discriminate. Any public schoolteacher will tell you that net r
the term's end he will be getting transfers in from parochial schools of
students with behavior problems, emotional or mental problems. Public
schools by law may not select their students. Nonpublic schools have
no hesitation in expelling those youngsters with whom they cannot
or will not cope. Id so, if this trend continues, if financial induce-
ments are provided to encourage enrollment in private schools, our
public schools will become the dumping ground for the misfit or the
disadvantagedthe school not of choice but of necessity for reasons of
economic need, intellectual limitations, or. emotional problems.
Segregation, whether by race or religion or economics, will not serve
our democratic society.

It is difficult for me to see justice In an act which would use public
funds to destroy our precious public school system. In Holland, the
assumption of support for confessional schools resulted in the re-
duction of their public school enrollment from 80 to 18 percent. Almost
the whole of society is organized along the lines of the three school
systemsCatholic, Protestant, neutral. The experience in parts of
Quebec shows the same result.

In the South, we saw that tax support of two separate school systems
based on race results in inferior education in both systems.

What is even more serious is the possibility of a fragmentation of
our society on religious and ethnic lines. For almost 200 years we
have been spared the horror of Northern Ireland because of the
precious heritage of religious freedom and the wall of separation
be .ween church and state. We have not had religious political parties.

The Supreme Court in its last decision outlawing public aid for
parochial schools spoke; of the guidelines to be used to help determine
this separation between church and state its being a consideration as
to whether an impermissible entanglemel.t., between government and
reliFion existed, and spoke of the dangers inherent in political religious
divisiveness. We can ill afford this splintering of our society when we
so desperately need to be unified.

The tax credit proposed as an aid to parents whose children attend
nonpublic schools we believe to be in the same category as all other
aid proposed which has been ruled unconstitutional. Tax credit or
grants to parents who pay no income tax for tuition paid in nonpublic
schools still finds its way into the treasury of church schools and
thereby fulfills the mission of the school and church. Thomas Jefferson's
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famous statement is as true today as it ever was: "To compel a man
to furnish through taxation contributions for the propagation of
religions in which he disbelieves is sinful and tyrannical."

In summation, we in the Ethical movement believe that our
religious liberty is dependent on the guarantees in the first amendment
and in a strict separation between church and state.

We believe that the tax credit for tuition paid to a private school
would foster and accelerate racial segregation and religious divisive-
ness. To a large extent the increased burden on private schools is the
result of an influx of those fleeing desegregated schools and only
secondarily, at best, interested in private or religious training. To
that extent, this proposed legislation will promote segregation.

We believe that this act would be the first step in the ultimate
destruction of the public school systeli as we now know it.

We believe that religious-political divisiveness would be created.
Lastly, we believe that all Federal funds should be used to improve

the public school systeni so that it can continue to be the bulwark
of our democrac_y.

Mr. GREEN. Thank you, Mrs. bro!dblum.
Congressman Schneebeli?
Mr. SCHNEEBELI. Mrs. eloldblum, I think yours is the first testi-

mony we have received to date in opposition to the legislation we
are considering.

Mrs. GOLDBLUM. Right.
Mr. SCHNEEBELI. You have documented ycur statement very well.

I see you are quoting from the Rockefeller Commission study. I am
sure your testimony will be used in consineretion of this problem. I
thank you very much for coming

Mrs. GOLDBLUM. Thank you.
Mr. GREEN. I would. like to ask you a few questions. You say

several things here, and now I am quoting you:
"We know that it is more costly to finance many systems instead of

one." I know there was a study done in Philadelphia--in fact, the
next witness is the gentleman who headed up the panel that did the
study. The diocese and the surrounding area opened up its books to
an independent group to do a study of the fmanckl situation of the
Catholic parochial schools.

One of the interesting things about the study was that it indicated
that it cost over twice as much to finance the education of a public
school child in the 'hiladelphia area as it did to educate a child m the
archdiocesan pare:,d91 schools.

I wonder whether or not, dollar-fcr-dollar educationally, if some
assistance to the really beleaguered parochial schools there, whose
I believe to be inextricably bound with the public schools in tem .s of
finances, would not in terms of savings, Nlar for dollar, be wig.

Mrs. GOLDBLUM. Th3re might be a snat-term savings. My state-
ment, of course, applied t^ the condition which I see would arise when
we would in effect, once th' door has been opened, provide full funding
for 9.11 private nonpublic schools. Then, in a sons Governmen, would
be in a position of financing two or three or four or maybe a dozen
systems. You would have the smallest denomination start up a sc'iool,
and then you are ring to have this business of "how much per
capita?"


